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[Fac.  Coll.  Vol.  xiii.  p.  123 ;  et  Mor.  p.  14,447.] 

Andrew  Blanb,  W.S.,  Trustee  for  ISir  Andrew)   Avvellant  • 

Cathcart,  Bart.,  .         .         .         .         ) 

Archibald,  Earl  of  Casbillis,  and  Others,      Respondents. 

House  of  Lords,  24th  May  1805. 

General  Seryice — Power  to  alter  Destination  in  Entail. — In  a 
reduction  and  declarator  of  the  titles  to  the  Culzean  estates,  held,  1. 
that  Earl  David's  general  service  (1776), /an^tf am  legitimus  et  pro- 
pinquior  hceres  masculus  et  lineas  of  his  only  brother  german.  Earl 
Thomas,  necessarily  established  in  him  the  character  of  heir  of  pro- 
vision under  a  previous  settlement  1748,  and  vested  in  him  the  per- 
sonal right  of  the  subjects  thereby  conveyed  to  him.  The  Court, 
by  two  previous  interlocutors,  had  found  to  the  contrary ;  and,  in 
the  House  of  Lords,  this  part  of  the  judgment  was  remitted  to  be 
reviewed ;  and  quoad  ultra  affirmed  as  to  the  subjects  contained 
in  the  charter  1774.  2.  Held  that  the  deed  1748  was  alterable, 
and  that  Earl  Thomas  had  validly  done  so. 

Sir  John  Kennedy  of  Culzean,  Baronet,  died  in  the       ]805. 
year  1742,  leaving  three  sons,  John,  Thomas,  and  David,    - 
and  three  daughters,  Elizabeth,  Ann  and  Clementina.  blane 

The  eldest  son,  Sir  John,  died  in  1744,  without  issue,  and  e^b^  q^ 
was  then  succeeded  by  his  next  younger  brother,  SirCAssiLLis,  &c. 
Thomas,  (who,  upon  the  death  of  John,  Earl  of  Cassillis,  in 
1759,  without  issue,  also  succeeded  to  the  honours  and 
estate  of  Cassillis),  and,  upon  his  death  in  1775,  without 
issue,  he  was  succeeded  by  his  immediate  younger  brother 
David,  both  to  the  title  and  estates  of  Culzean,  and  to  the 
earldom  and  estate  of  Cassillis.     And,  upon  David's  death, 

vou  V.  B 
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U05.      without  issue,  in  Dec.  1792,  the  Culzean  estates,  as  the 

appellant  contended,  fell  to  devolve  on  Elizabeth,  the  eldest 

^^r.""       daughter  of  Sir  John  Kennedy  the  first,  who  was  married  to 
KARL  OF     Sir  John  Cathcart;  and  Sir  Andrew  Cathcart,  as  the  only 

OA881LLI8,  &c.gy,.^jyjpg  ij^oie  Issuo  of  that  marriage,  and  the  heir  of  line 
of  the  said  Sir  John  Kennedy  the  first  and  second,  as  also  of 
Thomas  and  David,  Earls  of  Cassillis. 

Ann,  the  second  daughter,  married  John  Blair  of  Dunskej, 
by  whom  she  had  several  sons,  now  all  deceased  without 
issue.  She  had  likewise  two  daughters,  Jane,  married 
to  Sir  James  Hunter  Blair,  and  Clementina,  married  to  Mr. 
John  Bell.  Clementina  Kennedy,  the  youngest  of  Sir  John 
Kennedy's  three  daughters,  died  without  issue.  But  the 
earldom  and  estates  of  Cassillis,  as  will  be  seen  from  the 
deeds  afterwards  to  be  described,  went  to  a  remote  cousin, 
(the  respondent),  in  virtue  of  a  restriction  to  heirs  male. 

The  appellant  is  trustee  appointed  by  Sir  Andrew 
Cathcart  for  the  purpose  of  raising  the  present  action  of 
reduction,  challenging  the  respondent's  title  to  succeed  to 
the  Culzean  estates,  founded  on  several  objections  stated  to 
the  titles,  and  particularly  to  Earl  David's  general  service, 
and  his  power  to  alter  the  previous  destination  of  succes- 
sion ;  and  therefore  the  appellant  maintained  that  Sir 
Andrew  Cathcart,  besides  being  Sir  John  Kennedy's  heir  of 
line,  was  entitled  to  succeed  to  these  estates  as  heir  of 
provision  under  a  deed  of  entail  1748.  Thus  the  whole 
question  hinged  on  the  previous  state  of  the  titks,  a  de- 
scription of  which  is  necessary. 

Jan.  28, 1743.  Sir  John  Kennedy  the  second  was  served  nearest  and 
lawful  heir  male  and  of  line  to  his  father.  Sir  John  Kennedy 
the  first,  and  also  nearest  and  lawful  heir  of  provision  to 
him,  under  a  contract  of  marriage  dated  the  15th  of  March 
1706,  executed  by  his  parents.  Feudal  titles  were  complet- 
ed to  the  barony  of  Greenan,  and  some  other  parts  of  the 
estate;  but  he  died  without  making  up  feudal  titles  to 
Culzean  and  some  other  lands ;  but  he  had,  however,  a  per- 
sonal right  to  the  whole  estate  that  belonged  to  the  family 
in  1706,  in  virtue  of  his  service  of  heir  of  provision  under 
this  contract. 

Aprill2,l743.  Sir  John  the  second  then  executed  a  procuratory  of  re- 
signation, whereby  he  bound  and  obliged  himself,  his  heirs 
and  successors,  to  make  due  and  lawful  resignation  of  the 
lands,  baronies,  and  other  heritable  subjects  therein  men* 
tioned,  being  the  barony  of  Culzean,  and  the  whole  other 
lands  and  estate,  in  favour  of  himself  and  the  heirs  male  of 
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his  body,  whom  failing,  to  the  heirs  female  of  his  body ;       1805. 
whom  faiHng,  "  to  the  heirs  male  procreated  of  the  marriage    —^-1. 
"  between  Sir  John  Cathcart,  Bart,,  and  the  deceased  Dame      blank 
"  Elizabeth  Kennedy  his  spouse,  my  eldest  sister  german."     ^^^l  ^^ 
No  resignation  was  taken  thereon  during  the  lifetime  of  SiroAssxLLu,  &o. 
John,  who  died  within  a  year  thereafter.  April  12,1743. 

Sir  Thomas  Kennedy,  on  succeeding  to  his  brother  Sir  John, 
in  1744,  expede  a  general  service,  as  nearest  and  lawful  heir 
of  Une,  and  heir  male,  and  also  as  nearest  and  lawful  heir 
of  proTision,  in  terms  of  the  contract  of  marriage  1706,  and 
of  the  above  procuratory  in  1743,  to  his  deceased  brother*' 
And,  at  same  time,  (Jan.  1747),  he  expede  a  service  as  heir  Service  1747. 
of  line,  heir  male,  and  of  provision  to  his  father. 

Sir  Thomas,  in  Jan.  1748,  then  executed  a  disposition  and      Entail 
deed  of  entail  to  himself  and  the  heirs  male  of  his  body,    ^*°'  ^^^' 
whom  failing,  "  to  Mr.  David  Kennedy,  my  only  brother 
*'  german,  and  the  heirs  male  of  his  body;  whom  failing,  to 
"  David  Kennedy,  advocate,  my  uncle,  and  the  heirs  male 
*'  of  his  body ;  whom  failing,  to  John  Kennedy  of  Kilthenzie, 
*'  advocate,  and  the  heirs  male  of  his  body ;  whom  all  jail- 
**  ing^  to  my  cum  nearest  heirs  whatsoever,  (the  eldest  heir 
*'  female  and  heir  descendants  so  oft  as  the  succession  de- 
"  Tolves  upon  females  or  their  descendants,  excluding  still 
"  all  others  from  being  heirs  portioners,  and  succeeding  al- 
''ways  without  division  throughout   the   whole  course  of 
"  succession,  so  as  that  the  right  of  primogeniture  shall  take 
*'  place  among  the  female  heirs  in  like  manner  as  the  same 
*'  does  among  male  heirs),  all  and  sundry  the  lands,  bare* 
"  nies,  and  other  heritages  hereafter  described,  viz.  all  and 
''whole  the  lands  and  barony  of  Greenan,  &c.  (here  the 
whole  lands  then  belonging  to  him  are  specially  enumerat- 
ed), **  and  all  and   singular   tithes,  both  parsonage  and 
**  vicarage,  of  all  and  sundry  the  lands  before  specified,  and 
"  all  other  lands  and  heritages  of  whatever  kind,  or  wher- 
''  ever  lying,  which  I  shall  hereafter  acquire  or  succeed  to." 
This  deed  was  registered  in  the  Books  of  Council  and 
Sesaion  five  days  after  it  was  executed. 

There  was  a  difference  in  the  line  of  succession  between 
this  deed  and  the  procuratory  of  1743.  In  the  procuratory 
Sir  Andrew  Cathcart  is  called  exptessly  after  the  failure  of 
heirs  male ;  but  he  contended  that  even  under  this  deed 
1748,  he  was  called  under  the  substitution  of  the  '<  heirs 
whatsoever,"  of  the  maker  of  that  deed. 

In  the  year  1748  Sir  Thomas  made  up  titles  to  the  lands  Charter  1748. 
wUob  stood  in  the  family  upon  personal  titles,  viz.  to  the 
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1805.       lands  of  Balchaystens,  Balkennay,  Macgowanstown,  Duni- 

muck,  and  Mill  Drumgirlock,  by  charter  partly  from  the 

BLAINE       crown  and  partly  from  the  prince,  proceeding  upon  procu- 
EABL  OF      ratories  of  resignation  in  the  title  deeds  of  his  predecessors, 

cAssiLLis  &c.  and  the  service  of  his  brother  Sir  John,  as  heir  to  his  father, 
Sir  John's  procuratory  12th  April  1743,  his  own  service  as 
heir  to  his  brother,  and  his  own  disposition  of  2d  Jan.  1748, 
as  giving  right  to  the  original  procuratory,  and  upon  this 
charter  infeftment  was  taken^  whereby  the  heirs  of  the  deed 
1748  became  heirs  of  investiture.  These  lands  had  stood  in 
the  family  upon  personal  titles  for  some  generations.  He 
completed  feudal  titles  to  the  rest  of  the  estate  in  1757,  in 
the  following  manner:  His  brother  Sir  John  had  made  up 
titles,  and  been  infeft  in  all  the  other  lands  holding  of  the 
king  or  prince,  besides  those  already  mentioned ;  and  Sir 
Thomas,  for  completing  his  titles  to  the  lands  in  which  his 
^  brother  had  been  so  infeft,  viz.  the  barony  of  Greenan,  the 

Fe^  r  4^  £7  land,  &c.  the  barony  of  Turnberry,  and  part  of  £10  land 
of  Thomastown,  expede  a  charter  of  all  these  lands,  proceed- 
ing upon  his  brother's  procuratory  of  1743,  his  own  service, 
as  heir  to  his  brother,  and  his  own  disposition  of  12th  Jan. 
1748,  upon  which  he  was  infeft ;  and  in  the  same  charter 
and  infeftment  were  included  the  remainder  of  the  lands  of 
Thomastown,  the  kirk  lands  of  Eirkoswald,  and  tlie  lands  of 
Balvaird,  being  three  purchases  made  by  himself,  whereby 
the  heirs  of  the  deed  1748  became  the  heirs  of  investiture  in 
all  these  lands.  ' 

The  barony  of  Culzean  and  other  lands  being  heM  of  the 
family  of  Cassillis,  and  which  remained  in  hcereditate  jacente 
of  his  father,  Sir  John  the  first,  and  there  being  no  room  for 
completing  titles  to  the  lands,  in  the  way  of  resignation  upon 
a  procuratory,  Sir  Thomas  obtained  a  precept  of  dare  con- 
Stat  from  the  then  Earl  of  Cassillis  for  infefting  him  as  heir 
of  his  father  in  that  barony,  the  lands  of  Coiff,  the  ten 
pound  land  of  Drumgirlock  and  Drumbane,  the  annu.il  rent 
payable  out  of  the  barony  of  Girvanhead,  and  certain  tene- 

Feb.  14, 1757.ment8  in  Maybole,  and  got  himself  infeft  thereon. 

Previous  to  this.  Sir  Thomas  had  made  various  purchases, 
and  also  subsequently  had  made  further  considerable  pur- 
chases both  before  and  after  succeeding  to  the  esrato  of 
Cassillis,  viz.  the  teinds  of  various  lands  conveyed  by  Craw- 
ford of  Ardmillan  in  1768 — the  lands  of  Pennyglen,  Smith- 
stones^  St  Murray,  Over  Culzean^  and  Cargilston,  in  April 
1762  ;  Ballochniel  in  Dec.  1763;  Enoch  in  December  1764; 
Daljarbrie  and  others  in  August  1768  ;  and  Bardarocks  in 


CASES  ON  APPEAL  FROM  SCOTLAND.  5 

February  1771.    The  dispositions  to  these  were  taken  in       isod. 

general  t^rms  to  him  and  his  heirs  and  assignees  whomsoever.    

He  was  infeft  base  in  these.     There  were  some  changes  of      blank 
the  title  ;  in  particular,  in  1765  and  1774,  with  a  view,  as  it     b^r^  of 
was   alleged,  to  political  influence,  Sir  Thomas  Kennedy,  casmlus,  &c« 
then  Earl  of  Cassillis,  created  a  great  number  of  wadset  and  ^  ^^^^' 

liferent  votes  upon  his  estate ;  in  doing  which,  it  was  alleged 
the  titles  underwent  some  alterations,  but  that  the  settlement 
of  2d  Jan.  1748  remained  unaltered  and  unrevoked  by  Earl 
Thomas  until  the  day  of  his  death.  In  particular,  it  was  al- 
leged that  so  far  from  having  the  most  distant  thought  of 
ever  making  his  paternal  estate  of  Culzean,  and  his  own  ac- 
quisitions, devolve  with  the  estate  of  Cassillis  upon  remote 
heirs  male,  that,  only  a  year  before  his  death,  he  took  mea- 
sures for  withdrawing  the  superiorities  of  such  parts  of  the 
estate  of  Culzean  as  were  held  of  the  family  of  Cassillis  out 
of  the  entail  of  the  Cassillis  estate. 

The  mode  in  which  these  changes  took  place  was,  after 
separating  the  property  from  the  superiority,  by  means  of 
fen-rights  granted  to  his  brother,  Mr.  David  Kennedy,  ho 
resigned  the  lands  into  the  hands  of  the  crown,  and  obtained 
a  new  charter  of  this  date,  (23d  Feb.  1774),  comprehending  Charter  1774. 
ibe  superiority  of  the  barony  of  Culzean,  and  various  other 
valuable  portions  of  his  estates  (Greenan  excepted),  in  favour 
of  himself,  and  his  heirs  and  assignees  whatsoever. 

After  granting  the  above  feu  right,  Earl  Thomas  conveyed 
the  charter  1774  to  certain  persons  inliferent,  who  were  infeft, 
and  thus  became  invested  with  the  liferent  superiority ;  but, 
with  respect  to  the  fee,  which  was  taken  to  Earl  Thomas  and 
his  heirs  and  assignees  whatsoever,  the  procuratory  remained 
unexecuted  until  after  his  death. 

Upon  the  death  of  Thomas,  Earl  of  Cassillis  in  1775,  David 
Earl  of  Cassillis,  who  was  next  heir,  both  of  the  entailed  es- 
tate of  Cassillis,  and  of  the  estate  of  Culzean  and  others,  be- 
longing to  Earl  Thomas,  made  up  titles  to  a  great  part, 
though  not  to  the  whole  of  these  lands ;  but  he  never  made 
up  any  title  as  heir  of  provision  in  terms  of  the  settlement 
of  1748.  The  method  adopted  by  him  in  completing  his  title 
as  to  most  of  the  lands  was  this ;  having  expede  a  general 
service  in  April  1776,  as  nearest  and  lawful  heir  of  line  and  Service  1776. 
heir  male  to  his  brother,  which  he  thought  carried  the  per- 
sonalright  in  the  charterl774,  and  thereupon  took  infeftment 
upon  this  and  other  unexecuted  charters  obtained  by  Earl 
Thomas  in  the  course  of  political  operations  above  men^ 
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1805.       tioned,  and  being  thus  vested,  or  imagining  himself  to  be 

Tested,  with  a  right  of  superiority^  he  granted  a  precept  of 

"''v.^'       ctora  constat  for  infefling  himself  in  the  property,  when  that 

BABL  OF      happened  to  be  diBJoined  from  the  superiority,  but  without 

CA88ILLM,  &c.  aj^^ys  attending  to  the  real  state  and  situation  of  the  base 

rights,  of  which  there  were  often  more  than  one  subordinate 

to  another,  under  the  same  right  of  superiority. 

Sir  Andrew  Cathcart,  Earl  Thomas,  and  David's  nephew, 
lived  upon  the  best  terms,  and  they  having  no  children,  he, 
as  the  nearest  and  natural  heir  to  the  estate  of  Culzean,  was 
naturally  led  to  expect  to  succeed  to  it.  But,  upon  Earl 
David's. death  in  1792,  it  appeared  that,  by  certain  settle- 
ments, (deeds  of  entail  1783  and  1790),  he  had  called  after  the 
heirs  male  of  his  own  body,  and  failing  whom,  all  the  prior 
substitutes  of  the  former  entail,  the  heir  male  whatsoever  of 
the  said  John,  Earl  of  Cassillis,  making  the  succession  to  con- 
tinue to  descend  to  his  other  heirs  male  whatsoever,  who  were 
entitled  also  to  inherit  the  titles  of  honour  and  dignities  of 
the  family,  and  this,  not  only  in  regard  to  the  lands  and  earl- 
dom, but  also  in  regard  to  all  his  other  lands  and  estate 
therein  mentioned,  declaring  that  they  should  continue  with 
the  same  heirs  male.  By  the  entail  1790,  he  had  excluded 
Sir  Andl-ew,  and  all  his  own  near  relations,  from  the  succes- 
sion ;  and,  particularly,  by  that  deed,  the  whole  estate  of 
Culzean,  and  all  the  acquisitions  of  Earl  Thomas,  and  the  pur- 
chases of  Earl  David  himself,  with  an  exception  presently  to 
be  mentioned,  were  conveyed  to  the  respondent.  Captain 
Archibald  Kennedy  of  the  navy,  late  of  New  York,  America, 
a  cousin  three  or  four  times  removed,  but  who  happened  to  be 
the  heir  male  to  the  Cassillis  estates  and  honours. 
Action  of  reduction  and  declarator  having  been  raised  by  the 
appellant,  it  was  maintained,  that  as  Earl  David  never  made 
up  a  title,  as  heir  of  provision,  in  terms  of  the  deed  1748,  ho 
remained  a  mere  apparent  heir  of  the  lands  in  question, 
and,  by  the  well  known  rule  in  law,  had  no  power  gratui- 
tously to  alter  the  destination  to  the  prejudice  of  the  heirs 
in  that  deed.  It  was  therefore  made  a  material  question  in 
the  case,  how  far,  by  the  destination  in  the  charter  1774, 
the  destination  in  the  former  deed  1748  was  altered  and 
affected.  Sir  Andrew  Cathcart  claimed  to  succeed  under 
the  deed  1748,  which,  he  contended,  must  regulate  the 
succession  to  the  Culzean  estates ;  and,  after  leading  an  ad- 
judication against  the  estate  upon  a  trust  bond  granted 
to  the  appellant,  his  constituent,  to  try  the   question,  he 
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raised  the  present  reduotiou,   to   have   those  deeds  set        \m5. 

aside,  Ist,  On  the  ground  that  they  flowed  a  non  habente    

potestatem^  in  so  far  as  respects  the  land  rights  in  blanb 
question.  That  as  Earl  David  had  never  made  up  a  title  as  karl  op 
heir  of  provision,  in  terras  of  the  settlement  1748,  he  re^ckhsihiM^kQ. 
mained  a  mere  apparent  heir  as  to  that  disposition,  and  so 
had  no  more  than  a  mere  personal  right,  and  therefore  could 
not  alter  thb  order  of  succession,  to  the  prejudice  of  the 
heirs  of  the  standing  destination.  2d,  That  although  Earl 
Thomas  had,  in  the  year  1774,  in  order  to  extend  his  po* 
litical  influence,  passed  a  new  charter  containing  the 
superiority  of  many  of  the  lands  in  question,  which 
charter  was  conceived  in  favour  of  himself,  and  his  heirs 
and  assignees,  and  which  charter  was  not  intended  to 
alter  the  settlement  of  the  estate  which  had  been  made 
by  the  deed  1748,  and  could  not  have  that  effect.  3d, 
That  the  term  "  heirs  and  assignees  "  being  flexible,  must 
be  understood  id  the  charter  1774  as  of  the  heirs  o£  the 
destination  in  the  deed  1748,  and  therefore  that  the  service 
of  Earl  David,  as  heir  male  and  of  line  to  Earl  Thomas, 
could  not  connect  him  with  the  lands  in  the  charter  1774, 
as  it  was  necessary  for  that  purpose  that  he  should  have 
been  served  heir  of  provision,  in  terms  of  the  deed  1748,  by 
which  the  succession  was  regulated.  4th,  That  even  sup- 
posing **  heirs  whatsoeter,"  in  the  charter  1774,  to  signify 
heirs  of  line ;  and  that  Earl  David  had,  by  his  service  as  heir 
of  line,  vested  in  him  the  right  to  that  charter,  and  had 
been  duly  infeft  thereon,  still  it  would  not  enable  him  to 
alter  the  succession  to  the  lands  and  superiorities  contained 
in  that  charter,  as  they  remained  subject  to  the  governing 
settlement  of  1748,  under  which  he  had  made  up  no  titles  ; 
and,  separately,  that  the  settlement  of  1748  contained  an 
implied  prohibition  against  altering  the  order  of  succession, 
80  that  Earl  David,  even  if  he  had  completed  titles,  could 
not  make  an  alteration  of  the  succession.  In  answer,  it  was 
m^ntained  that  Earl  David  was  both  heir  of  line  and  heir 
of  provision,  and  that  the  general  service  tanquam  legitimus 
et  prapinquiar  hcerea  masculus  et  linece  of  his  brother  was  in 
effect  a  general  service  as  heir  of  provision,  in  terms  of  the 
destination  1748,  and  did  import  and  imply  such  service,  and 
carry  all  and  every  right  in  that  character  ;  and  that  by  this 
service,  therefore,  the  disposition  1748  was  vested  in  Earl 
David.  2d,  That  there  was  no  prohibition  against  altering 
the  order  of  succession  ;  and  the  general  service  did  suffi- 
ciently connect  him  with  the  charter  of  1774  in  favour  of 
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1805.       heii^  &°^  assigneesr,   so  as  to  carry  all  the  lands  therein 
mentioned. 


BLANK  The  case  came   first    before  the   Lord   Justice   Clerk, 

EARL  OF      (McQueen)  as  Ordinary,  who  pronounced  this  interlocutor  : 
cAssiLLis,  &c.  — "  Having  considered  the  mutual  memorials  for  the  parties, 
May  18, 1797. 4«  fi^jg^  ^hat  Earl  David's  service,  as  heir  male  and  of  line 
"  to  his  brother  Earl  Thomas,  necessarily  established  him 
"  to  be  heir  under  the  settlement  1748.     But,  Secundo  «^ 
"  separatim^  finds  that  the  settlement  1748  was  alterable 
**  by  Earl  Thomas  at  pleasure,  and  in  respect  that  by  the 
**  disposition  1774,  executed  by  Earl  Thomas,  and  charter 
*•  following  thereupon,  a  considerable  part  of  the  lands  in 
**  dispute  stood  devised  to  Earl  Thomas,  his  heirs  and  as- 
"  signees :  Finds,  that  Earl  David's  said  service  did  effect- 
"  ually  carry  the  right  of  superiority  of   these  lands,  as 
*'  established  by  the  foresaid  charter,  and  that  the  precept 
•*  of  clarey  granted  by  Earl  David  in  his  own  favour,  with 
"  the  infeftment  thereupon,  did  effectually  carry  the  pro* 
"  perty :  Finds,  that  it  is  of  no  importance,  in  this  question, 
"  whether  the  property  was  consolidated  with  the  superi- 
"  ority  or  not  in  Earl  David's  person.     For,  although  in  a 
'*  question  of  succession  ab  intestatOj  these  lands,  without 
"  consolidation,  would  be  considered  as  two  separate  estates, 
"  descendible  to  different  heirs,  if  so  devised,  yet,  as  both 
•*  property  and  superiority  were  effectually  vested  in  l^arl 
**  David's  person,  so  any  deed  of  conveyance  of  these  lands, 
"  executed  by  him,  would  carry  every  right  and  title  ho 
'*  had  in  the  lands,  whether  of  property  or  superiority ; 
**  and,    therefore,   upon  the   whole,  repels  the  reasons  of 
"  reduction   as   to   the   whole  of  the  lands  contained  in 
*'  the  disposition   1774;  repels  also  the  reasons  of  reduc- 
•*  tion  as  to  the  whole  of  the  other  lands  and  tenements 
*'  in  dispute,    except  as    to    the  tenements  in   Maybole, 
**  the  lands  of  Portmark  and  Polmeadow,  the  teinds  con- 
*•  tained  in  the  conveyance  by  Mr.  Crauford  of  Ardmillan, 
"  the  lands  of  Enoch  and   Daljarbrie,  as  to  which,  desires 
V  to  hear  parties  farther ;  and,  with  the  foresaid  exceptions, 
•'  assoilzies  the  defenders,  and  decerns."    Two  representa- 
tions were  given  in  to  the  Lord  Ordinary,  but  his  Lordship 
adhered.     Another  representation  having  been  given,  went 
before   Lord   Armadale  as  Ordinary,   (from   Lord  Justice 
Clerk's  indisposition,)  and  his  Lordship  adhered ;  and  hav- 
ing heard  parties  as  to  the  lands  excepted,  he  found,  in  re- 
gard to  Portmark  and  Polmeadow,  that  Earl  Thomas  was 
iofeft  in  these,  on  dispositions  granted  by  the  persons  from 
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whom  he  acquired  them;  but  as  the(<e  were  not  compre-       I805. 

hended  in  Earl  Thomas'  disposition  of  1774,  or  charter  fol-    — ^ 

lowing  thereon.  Earl  David's  general  service  was  insuffi-       blane 

cieut  to  vest  in  him  the  right  and  title  to  these  lands,  and      earl  of 

reasons  of  reduction  sustained  as  to  these.     But  his  Lord-^^"*''**'"'*'*^' 

ship,  on  representation,  altered  this  interlocutor  (I3th  Jan. 

1799),  and  found  "  that  Earl  Thomas'  disposition  in  1748, 

•*  in  favour  of  his  brother  David,  conveyed  not   only  the 

**  lands  therein  specially  enumerated,  but  also  all  the  other 

'*  lands  which  the  said  Earl  Thomas  should  thereafter  ac- 

"  quire ;    and  that  Earl  David's  general  service  in  1776  was 

*'  sufficient  to  establish  his  right  as  heir  under  the  disposi- 

"  tion  1748,  and  therefore  adheres  in  toto  to  the  intcrlocu- 

"  tors  pronounced  by  the  late  Justice  Clerk,  of  date  13th 

"May  and  29th  June  1797,   and  assoilzies  the  defender 

"  from  the  whole  conclusions  of  the  libel." 

On  a  reclaiming  petition  to  the  whole  Lords,  the  Lords 
pronounced  this  interlocutor: — "Find,  that  David,  late 
"Earl  of  Cassillis,  by  his  general  service,  tanquam  leffiti- Jan.  \6,l600. 
"  mil*  et  propinquior  hccres  masculus  et  linece  of  his  brother, 
"  Earl  Thomas,  carried  right  to  the  unexecuted  precept  in 
"  the  charter  1774,  and  did  thereby  vest  in  him  a  sufficient 
*'  personal  right  to  the  lands  therein  contained,  and  also 
"  to  every  other  lands  belonging  to  his  brother,  which  stood 
"  upon  personal  titles  of  the  same  kind,  devised  to  heirs 
"  and  assignees  whomsoever.  Find,  that  as  Earl  David  was 
"  heir  to  his  brother,  as  well  by  the  special  destination 
"  contained  in  the  deed  of  settlement  executed  by  Earl 
"  Thomas  in  1748,  and  the  charters  following  tiiereupon, 
"as  by  the  other  titles  and  investitures  in  the  person  of 
"  Earl  Thomas,  it  is  unnecessary  to  determine  the  question, 
"  whether  the  special  destination  was  altered  or  not  by 
"  charter  1774,  the  general  service  being  in  all  events  suf- 
"  ficient,  in  point  of  form,  to  connect  him  with  the  lands 
"  contained  in  the  charter,  or  in  any  similar  titles,  and  so 
"  far  adhere  to  the  interlocutors  reclaimed  against.  But 
"  ordain  the  parties  to  give  in  a  memorial  upon  theother  points 
**  of  the  cause,  and  particularly  upon  the  question  of  conso- 
"  lidation  respecting  the  lands  of  Macgowanston  and  others, 
**  and  upon  the  question,  whether  the  general  service  was 
^^  sufficient  to  connect  Earl  David,  as  heir  of  provision  under 
**  the  settlement  1748,  with  the  different  parcels  of  land 
••  which  were  acquired  by  Earl  Thomas,'* 

The  appellant  reclaimed,   and  upon  advising  together 
with  the  memorials  which  had  been  ordered  as  to  the  con- 
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1806.  solidation ;  and  whether  the  general  Bervice  was  sufficient 

to  connect  Earl  David  with  the  deed  1748,  so  as  to  enable 

BLAMie  jjjm  ^Q  ^^^^  ^p  those  lands  to  which  he  had  no  other  title 

BABL  o?  but  under  that  deed.    The  Court  adhered  "  to  their  inter- 

cAssiLUB,  &c.  <•  locutor  reclaimed  against,  and  refuse  the  desire  of  the 

Jan.  15, 1801.,,       ,.  .  ,-,«,,  ,  .  rr^i 

petition ;    and  farther,  find  the  general  service  of  Earl 

•*  David  sufficient  to  carry  the  subjects  not  contained  in  llie 

"  charter  1774 :    Bepel  the  reasons  of  reduction,  assoilzie 

"  the  defendant  from  the  whole  conclusions  of  the  libel, 

•*  and  decern." 

This  interlocutor  made  the  cause  final  before  the  Court  of 

Session,  with  regard  to  the  whole  lands  contained  in  the 

charter  1774,  and  upon  similar  titles.     But,  upon  other 

points  of  the  cause,   the  appellant  reclaimed,  contending 

that  the  general  service  of  Earl  David,  as  nearest  lawful 

heir  male  and  of  line  to  his  brother,  was  not  a  service  as 

heir  of  provision  under  the  settlement  1748,  sufficient  to 

vest  in  him  the  right  descending  to  such  heirs  of  provision, 

or  to  carry  the  subject  not  contained  in  the  charter  1774. 

Maj26,1801.  The  Lords  pronounced  this  interlocutor: — "Find,  that 
*'  the  general  service  of  David,  Earl  of  Cassillis,  tanquam 
'•  legitimiis  et  propinquior  hosrea  masculua  et  linece  of  his  bro- 
*'  ther  Earl  Thomas,  was  not  a  service  as  heir  of  provision 
''  under  the  settlement  1748,  and,  consequently,  is  not  suffi- 
"  cient  to  carry  the  subjects  in  question,  which  are  not  con- 
"  tained  in  the  charter  1774,  sustain  the  reasons  of  reduc- 
"  tion  as  to  these  subjects,  and  remit  to  the  Lord  Ordinary 
"  to    proceed   accordingly."      The  respondent    reclaimed 

Julj  7,  1801.  against  this  interlocutor,  whereupon  the  Court  *'  Find  that 
"  the  meaning  of  the  Court,  in  pronouncing  the  interlocutor 
**  26th  May  last,  was,  to  find,  that  Earl  David's  general 
**  service  was  not  a  service,  as  heir  of  provision,  to  connect 
**  him  with  the  settlement  in  1748,  or  with  any  similar  deed 
"  of  provision  or  settlement ;  and,  consequently,  was  not 
*'  sufficient  to  carry  the  subjects  which  were  specially  pro- 
"  vided  by  any  such  deed,  and  which  were  not  contained  in 
"  the  charter  1774,  or  in  any  other  title  deed  or  charter  of  a 
"  similar  nature :  Finds  that  the  lands  of  Enoch  and  Little 
''  Enoch,  the  lands  of  Portmark  and  Polmeadow,  and  tene- 
"  ments  of  Maybole,  and  the  teinds  conveyed  by  Crawford 
"  of  Ardmillan,  were  of  this  description,  and  were  not  car- 
**  ried  to  Earl  David  by  the  said  general  service  ;  but  that 
*'  all  other  lands  in  question  were  so  carried  :  And,  with 
"  this  explanation,  allow  an  additional  petition  upon  the 
"  general  question  of  law  respecting  the  import  or  effect  of 
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"  the  general  service  expede  by  David  Earl  of  CaBsillis  1 7th        1805. 

'•  April  1776."     On  this  petition  the  Lords  pronounced  this    

interlocator :  "  Find  that  Earl  David's  general  service  tan-      b**^*" 

**  quam  legitimus  prapinquior  et  hcsrea  masculus  et  lineae  of     babl  ov 

"his  only  brother  german  Earl  Thomas,  necessarily  ^^^^""'/'i'tllfo 

"  blished  him  to  be  the  heir  under  the  settlement  1748,  and 

*'  vested  in  him  the  personal  right  of  the  subjects  thereby 

"  conveyed  to  him  ;  and  therefore  that  he  has  now  right  to 

*'  the  lands  of  Enoch  and  Little  Enoch,  the  lands  of  Port- 

"  mark,   Polmeadow,  the  tenements  in  Maybole,  and  the 

*'  teinds  conveyed    by  Crauford  of  Ardmillan ;   repel  the 

"  reasons  of  reduction  as  to  these  subjects,  assoilzie  him  from 

"  the  conclusions  of  the  summons  as  to  these,  as  we\l  as 

''  to  those  contained  in  the  charter  1774,  and  decern." 

Opinion  of  the  Judges. 

Advising  I5th  January  1801. 

Lord  Pbbsidbnt  Campbell  said, — *'  I  am  of  opinion  that  the 
intetlocotor  is  clearly  right.  Earl  David  had  two  ways  of  making 
op  his  titles  to  the  lands,  contained  both  in  the  charter  1774  and 
deed  1748;  and  as  he  was  unlimited  proprietor,  no  third  party 
could  object  to  the  mode  which  he  chose.  And  there  is  clearly 
nothing  in  the  last  argument  contained  in  the  close  of  the  petition, 
because,  if  Earl  David  did,  in  any  shape,  make  up  a  title  suflBcient  to 
eonnect  him  with  the  estate,  he  was  under  no  limitation  as  to 
altering. 

*^  The  simple  question  here  is,  Whether  Earl  David  has  made  up 
a  habile  title  to  enable  him  to  alter  or  to  burden  ?  not  what  rule  of 
soocesston  would  have  obtained,  suppose  he  had  made  no  alteration  ? 
A  deed  of  settlement  of  succession  is  one  thing,  and  a  charter  or  a 
title  is  another." 

Lord  Justice  Clerk. — **  I  am  also  for  adhering.*' 

Lord  Hermamd. — '^  The  question  reserved  in  the  interlocutor 
ought  to  be  determined  first.  I  am  of  opinion  that  no  alteration 
was  intended." 

Lord  Armadale. — ^  I  am  for  adhering  as  to  the  point  in  the 
petition  and  answers.  As  to  the  second  point,  how  far  the  serrice 
as  ^  legiiimus  el  propinquior  hceres  masculus  et  lineaSf  is  a  sufficient 
service  as  heir  of  prorision,  I  think  it  is  enough  if  it  is  necessarily 
unplied." 

Lord  Hermakd. — '*^  The  service  cannot  be  of  provision  without 
sajing  so  in  express  terms.  And  I  think  something  more  than 
mere  intention  is  necessary." 

Lord  MBADowBAitK« — *'  The  term,  *  heirs  male'  itself,  means  heirs 
of  provision.  Earl  David  was  called  by  these  terms ;  and  dedata- 
tor  to  that  purpose  might  have  been  sufficient  to  complete  title.'' 
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1805.  Lord  Bannatyne. — "  The  service  clearlj  pointed  him  out  as 

heir  of  provision/' 

BLANK  Lord  Craig. — "  In  my  opinion  the  service  is  sufficiently  con- 

SARLOF      nected  with  the  charter  1774,  hut  not  mih  the  deed  1748,  as  heir 
CAS8ILLI8,  &c.  of  provisiou." 

Lord  President  Campbell. — "  The  first  point  is  consolidation. 
The  case  of  Drummelier  viras  decided  on  general  principles,  and  not 
upon  the  specialities.  There  is  too  little  said  here  upon  that  de- 
cision. But,  in  the  present  case,  it  is  thought  the  plea  of  prescrip- 
tion is  good. 

"  The  second  point  is  the  eflfect  of  a  general  service  to  connect 
with  the  deed  1748,  so  as  to  take  up  the  lands  in  that  deed.  This 
is  clearly  not  a  service  as  heir  of  provision,  and  therefore  insufficient. 
The  proof  of  the  fact  hy  declarator  is  not  sufficient. 

"  The  third  or  last  point  is  irregularly  introduced,  and  is  unten- 
ahle  in  law. 

**  As  to  the  service,  the  Lord  Ordinary,  by  the  first  part  of  his 

interlocutor,  docs  not  mean  to  lay  down  a  general  proposition,  but 

decides  only  in  this  case^  taking  in  aid  the  charter  1774*     The 

greater  includes  the  less.    Ergo,  a  special  service  includes  a  general 

one,  and  a  son  serving  himself  tanquam  legUimus  et  propinquior 

hceres  to  a  father,  includes  the  heir  male  of  the  father.    This  alone 

Haldane  v,      is  the  principle,  in  the  case  of  Haldane,  &c.  vide  the  case  of  ^len- 

Haldane,         ^ies.     In  the  case  of  Haldane,  suppose  the  case  had  not  been  set- 

Mor*.  14  443.'^^^^  ^^  Patrick  at  all,  but  on  a  third  person,  whom  failing,  to  John 

Haldane,  eldest  lawful  son  of  Patrick  Haldane,  or  to  the  heirs  of 

tailzie,  then  John  had  been  served  nearest  and  lawful  heir  to  his 

father,  this  would  not  have  been  a  service  as  heir  of  provision  to  the 

estate.     A  special  service  includes  a  general  service  ejusdem  generis^ 

but  not  of  a  different  kind. 

**  The  quotation  from  Mr.  Erskine  on  this  subject  is  correct.     The 

object  of  a  special  service  is,  to  connect  with  a  particular  estate, 

and,  the  titles  being  produced,  an  erroneous  description  may  be  more 

June  21,1749.  easily  excused,  upon  the  principle  of  the  decision  in  Bell  t?.  Carru- 

Kames,  Rem.  thers;  and  the  same  holds  in  precepts  ofciare, 

Dec.  JNo.  107.     <t  g^^  ^  general  service  as  heir  of  line,  heir  male,  &c.,  means  to 

vest  a  certain  character  of  heirship,  and,  of  course,  a  title  to  carry  any 

subjects  or  rights  destined  in  that  manner,   without  being  confined 

to  any  special  subject. 

^^  A  general  service,  as  heir  of  provision,  ought  always  to  have  re- 
ference to  a  particular  subject,  and  so  far  is  of  the  nature  of  a  special 
service,  being  truly  what  is  called  a  general  special  service,  being 
...    special  quoad  the  subject,  but  general  so  far  as  it  relates  to  a  right 
Pitrichie         °^^  clothed  with  infeftment. 

Aug.  12,1753.  <*  There  are  many  instances  of  general  services  as  heir  of  provi- 
Mw.  14,431,  gj^jj^  without  reference  to  a  particular  subject,  but  it  is  believed,  that 
Lords  ante  ^^  ^^  ^^  these,  the  deed  of  provision  or  settlement,  which  was  the 
vol.  i.  p.  570.  ground  of  the  service,  was  produced  to  the  jury,  in  order  to  instruct 
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the  claim,  and  was  so  mentioned  in  the  proceedings.     An  heir  of       1805. 
prorision  is  not  a  general  character,  such  as  heir  of  line,  &c.,  but  a 


special  and  limited  one,  founded  upon  deed ;  and  in  no  instance  was      blanb 
this  erer  found  to  he  implied  from  or  included  in  the  general  charac*^      ^^^^  ^^ 
ter  of  heir  of  line  or  heir  male.     Even  the  case  of  Livingstone  v.  cassillis,  &ci 
Menxies,  as  reported  very  inaccurately  by  Forbes,  goes  no  farther  Jan.  12, 1706. 
than  to  find,  that  an  eldest  son,  being  served  heir  of  line  to  his  ^^"^^^q^^ 
ther,  was  of  course  also  heir  male  to  his  father,  and  entitled   to  a  Dalhousie  v. 
provision,  destined  by  contract  of  marriage  to  heirs  male,  which  was  Lord  &  Lady 
in  some  degree  similar  to  the  case  of  Dalhousie  and  Hawley.  13*7712'  Fori 

"  Legit imus  propinquior  kcBres  is  of  pliable  signification,  and  where  bes*  Dec. 
a  son  is  served  in  that  character  to  his  father,  he  necessarily  must  be 
both  heir  of  line  and  heir  male,  at  least  he  cannot  be  the  former 
without  being  the  latter.  This  was  the  principle  of  the  decision  in 
the  case  of  Haldane ;  but  if  he  had  been  served  Ugitimus  propinquior 
kcerts  linecFy  this  would  not  have  implied  a  service  as  heir  male,  and, 
at  any  rate,  it  never  could  hare  been  carried  a  step  farther,  to  imply 
heir  of  provision  to  a  subject  devised  or  destined  not  under  any  ge- 
neral description  of  that  kind,  but  under  a  special  description,  or  to 
the  claimant  as  a  special  substitute. 

'^  A  general  service,  as  nearest  heir  at  law  to  the  predecessor,  may 
be  necessary  for  the  very  purpose  of  challenging  a  deed  ot  settlement 
granted  by  that  same  predecessor,  by  which  the  succession  is  provided 
to  the  claimant  himself  as  the  first  heir,  but  under  burdens  and  con- 
ditions which  he  does  not  think  it  proper  for  him  to  acquiesce  in. 
To  challenge  snch  a  deed,  a  general  service  is  necessary,  Diet.  vol. 
iL  p.  4/2.  Nor  was  the  contrary  found  in  the  case  of  Gordon  v. 
Ogilvie,  observed  in  the  Diet.,  for  that  case  is  not  correctly  abridged. 
Now  it  would  be  very  extraordinary  to  maintain  that  a  service  as 
leplimus  et  propinquior  hceres  masculus  el  tineas  e^pede  for  the  very 
purpose  of  enabling  the  heir  to  challenge  his  predecessor's  deed,  was 
tantamount  to  a  service  as  heir  of  provision  under  that  deed^  which 
of  course  would  be  a  homologation  of  the  deed,  and  bar  him  eo  ipso 
from  insisting  in  the  challenge. 

^  A  service  lanquam  legilimus  et  propinquior  hceres  tnascutus  et  tinea: 
does  not  even  include  a  service  as  heir  of  conquest,  which  is  an- 
other general  character,  and,  in  the  present  case,  had  there  been  an 
heir  of  conquest  existing,  the  service  expede  by  Earl  David  would 
not  have  connected  him  with  such  of  the  lands  in  the  charter  177^ 
as  had  been  conquest  by  his  brother.  Far  less  does  it  include  a  ser- 
vice as  heir  of  provision,  because  it  does  not  directly,  nor  indirectly, 
refer  to  any  provision,  or  to  any  special  destination  whatever,  nor  to 
any  right  so  devised. 

**  The  decisions  have  gone  far  enough  in  the  ca^es  of  Haldane, 
&c.,  which  were  merely  contested  as  departing  from  the  strict  ori- 
ginal principle  of  the  feudal  law  ;  but,  to  carry  them  farther  would 
produce  endless  confusion  and  uncertainty  in  our  land  rights,  and 
therefore  ought  strenuonsly  to  be  resisted. 
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1805.  '*  Sir  Thomas  might  have  had  a  son  ivho  predeceased  bira,  but 

"■  to  whom  he  had  disponed  the  estate  in  bis  own  life  ;  in  that  case  a 

BLAHS        serrice  as  heir  of  provision  to  that  son  would  have  been  necessary. 
VARL  OF      -^  general  serrice  as  heir  of  Imc,  &c.,  requires  nothing  but  proof  of 
CA88IUU8,  &c.  propinquitj ;  but  a  service  as  heir  of  provision  does  not  prove  pro- 
pinquity* but  connection  with  the  successor  through  some  deed,  in 
order  to  which  the  deed,  or  some  evidence  of  it,  must  be  produced  to 
the  jury.     A  service  ianquam  legitimus  ei  propinquior  ficeres  mascu- 
lu9  et  linecs  takes  all  rights  descendible  in  that  line,  and  to  these  ge- 
neral characters  or  descriptions  of  heirship,  and  nothing  more,  t.  e. 
writs,  bonds,  adjudications,  teinds. 
**  Heir  male  is,  in  one  sense,  kctresfaclus,  and  an  heir  of  provision, 
but  the  law  itself  has  given  him  a  feudal  character  of  a  general  nature ; 
and  a  man  may  choose  to  be  served  heir  to  his  ancestor  in  that 
character,  independent  of  any  subject  which  he  is  to  take  by  it.     It 
is  a  mistake  to  say  that  he  took  up  the  succession  under  the  service. 
He  was  heir  apparent  of  all  the  investitures,  and  by  all  the  deeds, 
and  in  that  character  (which  was  the  only  one  he  had  to  the  lands 
in  question)  he  possessed  them.     It  is  not  fair  to  the  memory  of 
M' Queen,    the  late  Justice  Clerk  to  suppose,  that  a  hasty  opinion,  given  by  him 
in  the  Outer  House,  was  his  deliberate  opinion,  contrary  to  what  he 
gave  in  the  case  of  Colvile. 

<^  The  great  object  of  a  service  is  to  vest  a  right,  and  to  carry  a 
succession  from  the  dead  to  the  living.  It  is  not  merely  for  proof  of 
a  fact,  and  it  is  no  matter  what  evidence  you  see  on  the  face  of  it ; 
for  example,  every  service  of  an  eldest  son  to  his  father,  in  whatever 
character,  must  always  prove  him  to  be  the  nearest  heir  of  his  father. 

Advising  Uth  Nov.  1802. 

Lord  President  Campbell  said : — 

^'  That  a  general  service  ianquam  legiiimus  et  propinquior  hoeres 
masculus  el  linecSy  is  not  equivalent  to  a  service  as  heir  of  pro- 
vision, in  order  to  take  up  a  personal  right  to  lands  destined  to  par- 
ticular heirs,  and  can  vest  no  right  in  a  substitute  called  by  name,  is 
a  proposition  so  clear,  that  the  contrary  argument  would  probably 
not  have  been  attempted,  had  it  not  been  thought  to  receive  some 
countenance  from  the  decisions  in  the  cases  of  Dalhousie  and  Hal- 
dane. 

'*  The  general  doctrine  of  the  law  is  well  explained  in  the  an- 
swers, and  illustrated  by  many  authorities. 

*^  Mortuus  sasii  vivum  never  was  a  principle  in  the  law  of  Scot- 
land, either  in  heritage  or  in  moveable  succession ;  and,  supposing  it 
had  been  so  at  an  early  period,  it  is  and  must  be  admitted,  that  cer- 
tain forms  are  now  necessary  to  transfer  property  of  any  kind  from 
the  dead  to  the  livmg,  and  that  succession  does  not  operate  ipso 
Jure,    It  is  of  no  consequence  when  the  form  of  a.  general  service, 
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as  now  used,  was  mtrodaced,  or  whether  the  same  was  done  hy  some        1805. 
other  form  at  the  period  alluded  to  in  p.  15,  of  the  petition,  for  still  some 


form  of  cognition  is  even  there  admitted  to  haye  been  necessary.  But,       blans 

in  connecting  the  heir  with  the  ancestor  in  a  right  of  lands,  there  could      ^arl  or 

not  originally  be  any  such  thing  as  obtaining  an  entry  from  the  su^cassilus,  &c. 

perior  upon  a  mere  personal  conveyance  or  personal  right  of  any  kind 

flowing  from  the  ancestor,  who  was  not  at  liberty  to  alien  without 

the  superior's  consent,  and  whose  procuratory  or  precept  for  that 

purpose  fell  to  the  ground  by  his  death,  like  any  other  mandate. 

The  superior  was  not  obliged  to  receive  any  successor  in  the  fee, 

except  the  heir  in  the  investiture.    The  predecessor's  infeftment  of 

eouxse  was  produced,  and  the  heir  entitled  to  succeed  by  that  inves-- 

titnre  was  alone  entitled  to  claim  a  renewal  of  the  fee  in  his  person, 

which  aceordingly  was  done,  either  by  special  service,  or  precept  of 

dare  comtat,  or  by  cognition  mori  burgi^  {more  burgagio  ?)  and 

sanne  following  thereon. 

^  The  inference  drawn  from  the  passage  of  Erskine,  p.  15,  viz. 
that  a  personal  right  to  the  lands  passed  without  any  service  at  all, 
is  quite  erroneous.  What  it  means  is,  that  the  original  brieve  of 
inquest  did  not  apply  to  the  case,  because  it  was  only  the  heir  of 
investiture,  and  not  the  heir  in  personal  rights,  that  could  demand  an 
entry,  till  the  law  was  gradually  altered  in  this  particular ;  first,  in  the 
case  of  apprisingsand  adjudications,  1469  c  37 ;  1672  c  19.  Then 
in  the  case  of  purchasers  at  judicial  sales,  by  1681,  c.  17 ;  1690,  c. 
20 ;  by  the  act  1685  concerning  entails,  and  by  the  ward  act  20  Geo. 
Tin  and  further,  by  the  act  1693,  c.  35,  allowing  procuratories  and 
precepts  to  be  executed  after  the  deaths  of  the  granter  or  the  grantee. 

"  So  soon  as  personal  rights  of  land  or  other  heritages  came  to  be 
koown  and  practised,  some  form  of  cognition  to  connect  the  heir 
with  the  ancestor  in  such  rights,  became  of  course  necessary,  as  the 
rule  was  general  that  no  ipso  Jure  transmission  could  take  place,  vnth 
certain  exceptions,  none  of  which  apply  to  the  present  case,  and 
accordingly  it  is  admitted,  that  for  at  least  two  centuries  and  more, 
the  established  form  has  been,  by  general  service,  under  the  brieve 
of  inquest,  to  take  up  such  incomplete  rights,  which  either  do  not, 
in  their  nature,  require  infeftment,  or  have  never  been  carried  that 
length,  which  brieve  is  just  the  same  with  that  in  a  special  service, 
except  that  it  contains  fewer  heads,  because  it  is  not  necessary  to 
answer  those  heads  which  suppose  the  predecessor  to  have  been  in-: 
feft. 

"  It  is  necessary,  however,  to  attend  to  the  different  kinds  of  ge- 
neral service,  and  to  the  different  objects  which  are  in  view  in  ex- 
peding  such  a  service,  from  which  we  will  see,  that  the  term  general, 
when  applied  to  services,  has  two  distinct  significations.  In  the 
first  place,  a  general  service,  in  the  most  proper  sense,  is  a  service 
which  means  to  vest  a  general  character  of  heirship  in  the  grantee, 
without  reference  to  any  particular  subject.  2d.  It  may  be  a  ser- 
Tiee  vefeniDg  to^  and  for  the  purpose  of  connecting  with,  a  particu- 
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1805.        Ja^  subject  or  subjects,  in  which  the  predecessor  did  not  die  infeft 
This  is  what  Lord  Stair  calls  a  service  in  general,  nnd  what  some 


BLANK  lawyers  call  a  general  specud  service,  analogous  to  the  general  spe- 
B4RL  OF  ^^^  charge  which  may  be  giyen  by  a  creditor  to  the  heir  of  his  debt- 
CASstLLis,  &c.  or,  to  enter  in  a  particular  subject  in  which  his  predecessor  died  un- 
infeft. 

*'  Of  the  first  kind,  yiz.  services  merely  general^  are  the  service 
ianquam  legiiimug  et  propinquior  heres  linece  ;  the  service  ianquam 
legitimus  el  propinquior  hares  masculus ;  the  service  ianquam  pro^ 
pinquior  et  legitimus  hceres  conqueslus*  All  these  are  distinctly  mark- 
ed and  known,  and  can  admit  of  no  ambiguity.  It  is  unnecessary 
to  refer  to  any  particular  subject.  The  object  of  the  service  is  to 
vest  one  or  other  of  these  general  characters  in  the  heir,  which  will 
entitle  him  to  take  up  without  any  further  ceremony  or  form,  every 
personal  rights  which,  either  by  law  or  by  deed^  is  descendible  to 
that  particular  character  of  heirship  so  described  in  the  retour. 

"  A  general  service  tanquam  legilimus  hceres  provisionis  is  of 
more  limited  nature,  in  so  far  as  the  law  does  not  know  any  such 
heir,  unless  arising  out  of  the  provision  of  some  particular  deed.  lie 
is  not  an  heir  at  law,  but  a  hceres  factus,  and  therefore  a  service  as  heir 
of  provision  ought  regularly  to  refer  to  some  particular  deed  or  subject, 
and,  for  the  most  part,  does  so,  as  the  jury  cannot  well  answer  to  the 
brieve  without  some  evidence  being  laid  before  them,  by  productign  of 
a  deed,  and  reference  to  a  subject  thereby  conveyed,  and  therefore 
Vide  ante,  ^^  ^^^  ^  disputed  point,  in  the  case  of  Maitland  of  Pitricbie,  whe- 
ther a  retour  of  service,  bearing  the  claimant  to  be  nearest  and  lawful 
heir  of  tailzie  to  his  predecessor,  in  general  terms,  without  saying  to 
what  estate  or  to  what  deed,  was  a  good  service,  although  it  appear- 
ed from  the  proceedings,  that,  for  instructing  their  claim,  she  had 
produced  the  tailzie  itself.  But  the  service  was  sustained  both  here 
and  in  the  House  of  Lords ;  and  it  is  believed  there  have  been  in- 
stances of  services,  as  heirs  of  provision,  without  production  of  any 
deed,  or  at  least  without  any  such  thing  appearing  on  the  face  of  the 
proceedings ;  but  all  the  inference  to  be  drawn  from  this  is,  that 
juries  have  sometimes  proceeded,  in  such  cases,  upon  very  slender 
evidence,  which  seems  to  be  of  little  importance  one  way  or  ano- 
ther, the  object  of  such  a  service  being  merely  to  vest  in  the  claimant 
the  general  character  of  heir  of  provision,  and,  consequently,  a  title 
to  take  up  the  succession  to  any  subject  which  may  happen  to  be 
provided  to  him  by  the  ancestor.  If  there  be  none  such,  the  service 
will  do  neither  good  nor  harm. 

'^  It  was  observed  by  one  of  the  judges,  that  an  heir  male  is  aU 
ways,  by  the  law  of  Scotland,  an  hasres  facius,  as  much  as  an  heir  of 
provision,  and,  therefore,  that  we  have  no  occasion  to  distinguish  his 
case  from  that  of  any  other  heir  of  provision,  because  nothing  passes 
to  him  by  law  except  by  some  particular  deed  or  destination. 

**  Supposing  this  observation  to  be  right,  it  does  not  occur  what 
inference  arises  from  it  which  can  bear  upon  the  present  question. . 
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If  it  be  meant  that  a  service  as  heir  male  is  tantamount  to  a  service        1805. 
as  heir  of  provision,  this  is  evidently  a  mistake ;  a  person  may  have  in  ■- 

him  the  technical  character  of  heir  male  to  such  a  person,  without  any  blank 
provision  at  all.  Heir  male  is  a  designation  which  birth  alone  be-  earl  of 
.stows,  and  cannot  be  conferred  by  any  deed,  so  that,  qua  such,  he  is  ca8silli:$,  &c. 
dearly  a  hcsres  natus,  not  a  hceres  factus.  This  distinction  is  clearly 
laid  down  by  Balfour.  In  Balfour's  time  it  was  understood  to  be  a 
destination  to  the  heir  male,  in  contradistinction  to  the  heir  of  line  ; 
and,  therefore,  he  speaks  of  two  kinds  of  brieves  only,  ono  for  the  heir 
of  line  and  another  for  the  heir  of  tailzie,  under  which  last  the 
claimant  (says  he)  may  be  served  not  only  as  heir  of  tailzie,  but  as 
heir  male;  but  he  does  not  admit  of  a  brieve  for  serving  as  heir 
male  alone,  for  this  reason,  that  all  heirs  male  are  nut  heirs  of  tailzie, 
bat  heirs  of  tailzie  (says  he)  are  heirs  male.  Although,  therefore,  in 
Balfour's  time,  a  service  as  heir  of  tailzie,  meaning  a  special  service, 
might  virtually  denote  heir  male,  because  there  were  no  other  heirs 
of  tailzie,  or  rather,  as  he  says,  a  brieve  of  inquest,  in  the  character  of 
heir  of  tailzie,  might  authorize  a  service  as  heir  male  ;  the  reverse 
did  not  hold,  for  the  reason  assigned  by  him. 

^  There  is  another  kind  of  service  of  a  general  description,  under 
which  an  heir  may  be  served,  and  which  requires  to  be  attended  to. 
He  may  take  out  a  brieve  to  be  served  tanquam  legilimus  propin- 
quior  hceres  to  his  predecessor,  without  saying  whether  linea^  mas- 
cuhu,  provisianis,  &c.  This  lays  the  foundation  for  argument  upon 
the  import  of  such  a  general  phrase,  in  the  same  way  as  often  hap- 
pens with  respect  to  heirs  whatsoever,  or  heirs  or  assignees  whatso- 
ever, in  a  deed.  The  most  proper  signification  of  any  such  phrase  is, 
that  it  denotes  the  heir  at  law,  i,  e.  the  heir  ab  inlestato  whom  the 
law  itself  calls  to  the  succession,  independent  of  any  act  or  deed. 
.  Bat  the  term  heirs  whatsoever  has,  in  many  instances,  been  found 
plid>le  secundum  subjectam  maleriamy  so  as  to  denote  other  heirs, 
and  sometimes  even  nearest  of  kin.  In  the  same  way,  there  is  room 
for  argument,  that  legilimus  ei  propinqinor  hcvresy  although,  in  its 
most  proper  signification,  denotes  the  heir  at  law,  t.  e,  heir  of  line, 
jet  it  may,  in  particular  circumstances,  be  construed  to  denote,  or  to 
include  other  heirs. 

'*  Suppose  a  middle  brother  dies,  and  both  his  older  and  younger 
brother  are  served  in  the  same  precise  terms,  (anquam  legilimus 
el  propinquior  hcerest  without  adding  either  of  line  or  conquest,  it 
is  thought  that  both  services  would  be  good,  the  one  to  carry  the 
ancient  heritage,  and  the  other  the  conquest. 

•*  A  special  service  of  this  kind  tanquam  legilimus  el  propinquior 
k<Bres  to  the  deceased  in  certain  lands,  must  always  be  construed  as 
applying  to  the  investiture.  A  precept  of  dare  constat  the  same. 
A  general  special  service  the  same  ;  for  the  very  object  in  view  is  to 
connect  the  claimant  with  a  particular  subject,  and  with  the  line 
or  character  of  heirship  described  in  the  deed  referred  to. 

TOU  V.  C 
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1805.  "This  will  account  for  some  of  the  decisions  relied  on  by  the 

petitioner,  particularly  the  case  of  the  Earl  of  Dalhousie,  which  was 


BLANB       a  special  service.     See  Ratio  Decidendi,  Diet.  toI.  ii.  p.  365.    The 

^.«J  ^»      late  case  of  Calderwood  Durham  was  of  the  same  kind.     See  also 

CAssiLLis,  &c.  President  Dalrymple,  29th  November  1716.     Action,  where  it  was 

disputed,  whether  a  special  service  would  be  held  as  a  service  in  the 

character  of  heir  of  line  ? 

''  The  case  of  Ilaldane  was  attended  with  more  difficulty,  as  being 
a  mere  general  service,  not  referring  to  any  subject  or  to  any  deed  ; 
but  it  was  determined  upon  a  similar  principle,  namely,  that  legili- 
THUS  et  propittquior  hares  were  of  pliable  signification,  denoting  in  a 
general  service  every  heir  at  law,  and  that  an  eldest  son  serving  to 
his  father,  being  ex  necessitate  juris^  both  heir  of  line  and  heir  male 
to  his  father,  these  general  words  legiiimus  et  propinquior  hmres 
necessarily  included  both.  A  son  cannot  be  heir  of  line  to  his  fa- 
ther without  being  also  heir  male,  and  therefore  legitimus  et  propin- 
quior  hceres  to  his  father^  cannot  be  restricted  so  as  to  denote  heir 
of  line  only,  for  it  necessarily  imports  heir  male  as  well  as  heir  of 
line.  Had  the  service  been  tanquam  legitimus  et  propinquior 
hceres  linece,  this  would  have  clearly  denoted  that  he  did  not  choose 
to  claim  or  to  be  served  as  heir  male,  or,  vice  versa,  had  it  been  as 
heir  male,  this  could  not  have  included  heir  of  line  ;  but  legitimus 
et  propinquior  hares,  was  virtually  and  necessarily  a  service  in 
both  characters,  and  entitled  him  to  succeed  to  whatever  rights  were 
devised,  either  to  the  one  line  of  heirship  or  to  the  other. 
Livingstones.  *'  As  to  the  case  of  Livingstone,  the  state  of  it  given  by  Forbes  is 
Menzies,  Jan.  uaost  indistinct ;  and  it  is  remarkable,  that  although  Fouiitaiuliall 
bes*  Dec.  '  ^^^^e  at  the  same  period,  and  gives  us  a  decision  of  the  very  same 
date,  22d  January  1706,  yet  the  case  of  Livingstone  is  not  to  be 
found  there  of  that  date  ;  but  we  have  that  same  case  in  Fountain- 
hall,  of  date  13th  December  1705,  and  likewise  of  three  other  dates, 
25th  Feb.  17th  June,  and  31st  December  1707,  but  in  none  of 
them  is  it  said,  that  any  such  point  was  determined  as  is  contained 
in  Forbes,  from  which  it  is  highly  probable  that  Forbes  was  in  some 
mistake  about  the  matter.  Indeed  his  statement  is  so  inaccurate 
that  nothing  can  be  made  of  it.  He  does  not  recite  the  precise 
words  or  tenor  of  the  brieve,  or  of  the  retour.  In  one  part,  he  says, 
Alexander  was  served  heir  general  of  line  to  his  father ;  in  another 
part  he  says,  Alexander  being  served  heir  general  and  special  of 
line,  as  eldest  son  to  his  father,  had  established  in  his  person  all  that 
could  belong  to  him  by  that  propinquity,  in  the  same  manner  as  a 
special  service  includes  the  general.  He  further  says,  that  even 
without  a  service,  Alexander  had  a  right  to  the  obligation  in  his 
favour  by  the  contract  of  marriage ;  and,  without  giving  the  words  of 
the  decision,  he  concludes  with  saying,  that  the  Lords  founds 
'  that  Alexander  s  general  retour,  as  heir  of  line  to  his  father,  gave 
*'  him  the  benefit  of  the  provision  contained  in  the  said  contract,  and 
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^  enabled  him  to  dispone  in   faTOur  of  his  brother.'     If  the  right         1805. 

were  snch  as  to  pass  without  any  service  at  all,  there  could  be  no     

doubt  as  to  the  result ;  or  if  it  was  a  general  special  service,  or  both       blane 
a  general  and  special  service,  the  decision  was  of  course  the  same  ^* 

with  that  of  Lord  Dalhousie  ;  or  if  the  words  were  /<^<^tmu^cA88iLLTs,  &c. 
d  propinquior  hceres  in  general,  without  specifying  heir  of  line, 
it  was  similar  to  the  case  of  Haldane.  But  if  it  was  a  mere  gene- 
ral service  as  heir  of  line,  and  if  this  was  found  sufficient  to  carry  a 
provision  in  favour  of  the  heir  of  a  particular  marriage,  which  would 
not  have  been  otherwise  carried,  this  would  have  been  a  decision  so 
entirely  new,  and  against  all  former  principle,  that  it  could  not  pos- 
ubly  have  escaped  Lord  Fountainhall.  who  was  so  full  and  so  accurate 
an  observer  of  every  decision  which  had  passed  at  the  period,  and 
particolarly  as  he  has  handed  down  to  us  no  less  than  four  decisions 
in  tliat  same  competition. 

^  Lord  Elaimes,  who  notices  the  decision  in  the  second  volume 
of  the  Dictionary,  p.  345,  seems  to  consider  the  after  case  of  Edgar 
r.  Maxwell  in  1738,  as  an  alteration  of  the  principle  laid  down. 

"  The  case  of  Haldane  is  truly  not  against  the  principle,  when 
duly  attended  to  and  understood,  yet  is  so  far  important  that  it 
seems  to  give  some  opening  to  loose  reasoning  upon  the  subject, 
perhaps  it  would  have  been  better  that  the  term  legitimus  et  pro^ 
fnnquior  hceres^  had,  in  all  circumstances,  been  construed  to  denote 
heir  of  line  only,  in  the  same  way,  as  many  questions  would  have 
been  avoided  had  the  same  construction  been  given  to  heirs  rvhat^ 
soever.  Lawyers  are  apt  to  reason  too  much  from  analogy,  and 
when  once  the  smallest  chink  is  open,  every  endeavour  is  used  to 
make  the  breach  gradually  wider.  But  in  no  case  has  it  ever 
yet  been  found,  or  so  much  as  argued,  till  the  present  occurred,  that 
a  general  service,  under  the  technical  description  of  heir  male  and  of 
line,  was  in  any  respect  tantamount  to  a  service  as  heir  of  provision, 
to  the  effect  of  taking  up  special  subjects  contained  in  a  destination 
to  particular  substitute  heirs,  not  called  under  the  general  charac- 
ters. 

*^  The  recent  case  of  Colvin  is  a  decision  in  point  to  the  con-  |<^9>t 
trary,  and  it  would  be  doing  injustice  to  the  memory  of  the  late  Jus-  Unreported, 
tice  Clerk,  who  gave  a  clear  opinion  for  that  decision,  and  noticed 
that  it  was  different  from  the  case  of  Haldane,  to  suppose  that  he 
had  altered  his  opinion,  when,  as  Ordinary  in  the  Outer  House, 
upon  too  hasty  a  consideration  of  this  cause,  he  pronounced  the  first 
interlocutor,  which  has  since  been  varied  by  the  Court.  He  was 
at  that  time  in  a  bad  state  of  health,  and  having  left  the  Court 
altogether  soon  after,  he  had  no  opportunity  of  reconsidering  the  case, 
with  all  the  lights  which  have  since  been  thrown  upon  it,  from  which 
he  would  clearly  have  seen  that  the  present  case  was  as  different 
from  that  of  Haldane,  as  he  himself  had  declared  Colvin's  to 
be. 
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IS05.  *'  The  petitioner  seems  desirous  that  the  Court  should  adopt  a  very 

— — — •     short  system  as  to  this  matter  of  service ;  for  he  says,  it  is  enough 

BLANE       that  A.  B.  is  found,  either  hy  au  inqiiest,  or  even  hy  a  decree  of  dc- 

E  \Ri  OP     clarator  of  this  Court,  to  be  the  son  of  C.  D.,  without  any  other  ad- 

CASsiLLis,  &c  jection  or  quality  of  heirship. 

"  If  the  object  of  a  service  was  merely  to  prove  identity,  and  not 
to  establi»h  representation,  or  to  transmit  from  the  dead  to  the  living, 
this  would  certainly  be  true.  If  the  person  whose  identity  is  to  be 
established  be  an  institute,  he  has  no  occasion  for  a  service  ;  and  it  is 
enough  for  him  to  bring  such  proof  as  may  be  necessary,  in  any  ac- 
tion or  cause  where  his  title  is  called  in  question.  If  he  be  an  heir, 
he  may  bring  that  proof  in  the  service  itself,  eg.  he  may  be  called 
un<ler  some  general  description,  such  as  is  alluded  to  in  p.  1 T,  or 
such  as  frequently  happens  where  the  descendcnts  of  such  a  person 
are  called  ;  for  the  claimant  must  prove  that  he  is  descended  of  that 
person  ;  but  still  he  must  claim,  as  an  heir  to  the  person  whose  suc- 
cession he  is  taking  up,  and  the  doctrine  of  proving  identity  alone, 
is  adverse  to  every  principle  of  the  law  as  to  services. 

**  Cases  may  be  figured,  where  a  service  is  impracticable,  and  then 
recourse  must  be  had  to  a  declaratory  process  before  the  supreme 
Court  for  supplying  the  defect ;  but  still,  this  is  nothing  to  the  ge- 
neral rule,  especially  as,  even  there,  some  form  is  necessary  to  con- 
nect the  heir  with  the  ancestor,  as  with  the  subject  in  question. 

•'  The  reason  why  a  special  service  includes  a  general  one  of  the 
same  kind,  is  not  what  the  petitioner  supposes,  that  the  Court  goes 
upon  any  loose  idea  of  equivalents,  but  that  a  special  service  is  truly- 
a  general  service,  the  brieve  and  retour  being  one  and  the  same  as 
to  both,  without  the  addition  only  of  certain  forms  in  the  special 
service,  to  connect  the  claimant  with  the  ancestor's  infeftmcnt  in  a 
particular  subject.  It  begins  with  that  which  constitutes  a  general 
service,  and  concludes  with  the  necessary  form  of  a  special  one. 

"  In  short,  in  every  case,  and  in  all  circumstances,  a  service  is 
necessary  to  carry  heritable  succession  ;  and  it  is  scarcely  to  be  held 
us  an  exception  from  this  rule,  that  where  the  heir  declines  to  serve, 
a  creditor,  either  of  jm  ancestor  or  heir,  may,  by  express  statute,  sup- 
ply this  want,  by  a  charge  or  charges  to  enter,  and  by  an  adjudica- 
tion proceeding  thereon,  which  is  a  remedy  very  properly  introduced 
by  positive  law,  in  certain  circumstances,  and  is  an  additional  proof 
in  favour  of  a  general  rule. 

'^  It  is  equally  clear  that  the  nature  of  the  service,  and  the  charac- 
ter under  which  the  claimant  means  to  connect  himself,  must  be  pre- 
cisely defined,  for  this  plain  reason,  that  one  may  choose  to  repre- 
sent his  ancestor  in  a  particular  character,  and  reject  his  succession 
in  any  other  character.  Even  the  eldest  son  may  choose  to  be 
heir  of  tailzie  or  provision  to  his  father,  without  assuming  the 
character  of  heir  of  line  or  heir  male ;  though  these  are  also  in 
him  by  law,  or,  we  versa^  he  may  choose  to  be  heir  at  law,  or  heir 
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male  without  being  heir  of  tailzie  or  proyision  ;  nay,  he  may  have  it  in        ih05. 
Tiew  to  challenge  any  tailzie  or  provision  executed  by  his  father^  and 


to  make  up  a  title  by  service,  as  heir  of  line,  &c.,  for  that  very  pur-        blank 
pose.     To  challenge  his  father's  deeds,  on  the  head  of  fraud  or  in-  ^' 

capacity,  requires  a  title ;  but,  were  he  to  make  up  that  title  under  ^.^gs^^Ts    ^c. 
the  deed  itself,  his  challenge  w^uld  be  barred.    . 

•'  When  the  petitioner  says  that  there  is  proof  on  the  record  of 
Earl  David's  service,  that  he  is  the  very  person  who  is  heir  of  tailzie 
or  provision,  under  the  settlement  1748,  he  means  only  to  state  a  fact 
which  is  not  disputed,  viz.  that  he  might  have  served  heir  of  tailzie 
and  provision  under  that  deed,  if  he  had  been  so  inclined  ;  but  as 
he  never  actually  did  so,  on  the  contrary  seems  carefully  to  have 
avoided  it,  the  argument  is  inconclusive." 

Tide  President's  Campbell's  Session  Papers,  Vol.  107- 

The  other  Judges  remained  of  opinion  as  before,  but,  as 
to  the  alteration  of  the  interlocutor,  there  is  the  following 
note  on  Lord  Meadowbank's  Session  Papers,  written  by  his 
Lordship. 

I6th  November  1802. 

*•  The  interlocutor  altered ;  but  there  were  seven  to  seven  Judges. 
The  Lord  President  was  for  the  former  interlocutor,  but,  having  no 
vote,  the  judgment  was  altered.  Lord  Glenlee  did  not  vote,  being 
one  of  the  trustees  for  Lord  Cassillis." 

Against  the    interlocutor  last  pronounced,   the  present 
appeal  was  brought  by  the  appellant  to  the  House  of  Lords. 

Pleaded  for  tJie  Appellant, — 1.  The  settlement  executed 
by  Sir  Thomas  Kennedy,  afterwards  Earl  of  Cassillis,  in  tho 
year  1748,  of  the  whole  lands  and  estate  then  belonging  to 
him,  or  which  he  should  afterwards  acquire,  was  meant  and 
intended  to  be,  and  did  remain  at  his  death,  the  so tr lenient 
ruling  the  destination  of  all  his  lands  and  estates  except  tiio 
entailed  estates  belonging  to  him  as  Earl  of  Cassillis.  2. 
Earl  Dayid's  service,  as  heir  male,  and  of  line  to  his  brother 
Thomas,  Earl  of  Cassillis,  did  not  vest  in  him  the  character 
of  heir  of  provision  under  the  said  disposition  or  deed  of 
entail  executed  in  1748  ;  but  Sir  A.  Cathcart  is  now  heir  of 
provision  therein,  and  entitled  to  take  up  the  possession  to 
the  whole  lands  and  estates  now  in  question  in  that  charac- 
ter. 3.  The  settlement  executed  in  the  year  1748  was  not 
meant  nor  intended  to  be,  nor  was  in  any  shape,  effectually 
altered  by  the  procuratory  of  resignation  and  charter  1774, 
which  destined  a  part  of  these  lands  to  Earl  Thomas,  and 
his  heirs  and  assignees,  or  by  other  destination  for  tonipurary 
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1805.        purposes,  of  other  parts  of  his  estates,  in  similar  terras;   but 

the  same  must  be  construed  in  conformity  to  the  destination 

BLANE  ^f  ^Y^Q  lands  contained  in  the  previous  settlement,  and  that 
EARL  OP  therefore  the  estate  could  only  bo  taken  up  by  a  service  as 
CA881LLI8,  &c.  h^j^  ^f  provisiou  under  the  deed  1748.  Or  at  least,  2dly, 
That  though  the  heir  at  law  might  bo  entitled  to  take  up 
the  estate  under  the  destination  to  heirs  and  assignees,  yet 
he  could  only  do  eo  to  the  effect  of  disponing  it  to  the  heirs 
of  provision  in  the  deed  1748,  in  the  order  in  which  they  wero 
called  ;  and  that  he  had  it  not  in  his  power  to  alter  the  des- 
tination by  any  gratuitous  deed  which  he  might  think  proper 
to  execute,  to  the  prejudice  of  the  heirs  of  provision,  or  any 
of  them.  4.  Although  Karl  David  had  completed  the  most 
formal  and  unexceptionable  titles,  in  the  proper  character  as 
heir  of  tailzie  and  provision,  still  he  could  not  have  altered 
the  order  of  the  succession,  because  the  disposition  and  en- 
tail of  1748,  and  all  the  subsequent  titles  of  Earl  Thomas 
founded  thereon,  implied  a  prohibition  to  alter  tiie  order  of 
succession  thereby  established. 

Pleaded  for  the  Respondents, — 1.  The  titles  of  David,  Earl 
of  Cassillis,  were  perfectly  regular  and  formal ;  and  as  ho 
had  the  estate  of  Gulzean  and  other  lands  in  which  he  suc- 
ceeded to  his  brother  Thomas,  Earl  of  Cassillis,  free  from 
any  entail  or  limitation  whatever,  so  that  he  could  alter  any 
destination,  and  leave  them  to  whom  he  pleased,  he  had  the 
most  ample  power  to  execute  the  settlement  of  1783  and 
1790  in  favour  of  the  respbndent.  2.  In  particular,  Earl 
David  made  up  a  complete  and  unexceptionable  title  to  the 
lands  contained  in  the  crown  charter  1774  granted  to  Earl 
Thomas,  and  his  heirs  and  assignees  whomsoever,  and  all 
lands  and  rights  under  a  similar  destination,  by  his  general 
service  in  1776.  For  even  supposing  that  the  destination 
1774  was  not  to  be  held  an  alteration  of  the  destination 
1748,  which  it  certainly  was,  yet  as  that  destination  de forma 
was  to  heirs  whatsoever,  so  it  must  have  been  regularly 
taken  up  by  service  in  the  precise  same  terms.  And  even 
supposing  that  such  a  destination  and  service  could  have 
implied  (which  it  did  not)  an  obligation  upon  the  heir  to 
hold  these  lands,  taken  up  by  that  service,  under  the  condi- 
tions of  the  former  destination,  yet,  Earl  David  having  thus 
completed  the  title  in  the  very  terms  of  the  destination, 
whatever  it  was,  was  entitled  to  alter  it,  against  which  there 
was  no  prohibition  whatever.  And  he  accordingly  did  alter 
it,  by  the  deeds  he  executed  in  1783  and  1790.    The  appel- 
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hnt,  at  one  Btage  of  the  cause,  argued,  that  there  was  an       1805. 
implied  prohibition  in  the  deed  1748,  sufficient  to  prevent  ■ 

Earl  David  from  altering  the  order  of  succession ;  but  this       ^^^^^ 
being  untenable,  seemed  to  bo  afterwards  abandoned,  as  all     earl  of 
the  judges  concurred  in  considering  it  as  destitute  of  the^^s^iLLis,  &c. 
slightest  foundation.    3.  The  service  of  David,  Earl  of  Cassil- 
lis,  in  1776,  completely  connected  him  with  the  deed  1748, 
executed   by  Thomas,  Earl  of  Cassillis,  by  which  the  lands 
were  settled  upon   Earl  Thomas  and  the  heirs  male  of  his 
body ;  whom  failing,  upon  David  Kennedy,  his  only  brother 
german,  and  the  heirs  male  of  his  body  ;  whom  failing,  upon 
Mr.  David  Kennedy,  his  uncle,  &c.     Thus  David  Kennedy 
was  called  to  the  succession  by  name,  sirname,  and  designa- 
tion, as  David  Kennedy,  the  only  brother  german  of  Thomas, 
Earl  of  Cassillis,   the  disponer,   upon   the  failure  of  Earl 
Thomas  and  his  male  issue ;  and  the  service  of  Earl  David 
was  in  the  precise  words  of  that  settlement  :  '^  Qui  jurati 
"  dicunt,  quod  quondam  Thomas  Comes  de  Cassillit*  unicus 
*'  frater  germanus  Davidis,  nunc  Comitis  de  Cassillis,  latoris 
"  praesentium,  obiit  ad  fidem  et  pacem,  S.  D.  N.  regis  absquo 
•'  ha^redibus  ex  suo  corporo  legitime  procreatis.     Et  quod 
"  dictus  David  Comes  de  Cassillis  est  legitimus  et  propin- 
"  quior  hseres  masculus   et   lineaD   dicti   quondam  1  homas 
"  Comitis  de  Cassillis,  suifratris  germani." 

This  service,  with  the  most  absolute  certainty,  demon- 
strates that  Earl  David  was  the  heir  of  that  investiture.     It 
proved,  Is't,  That  Earl  Thomas  had  died  without  issue;  2d, 
That  Earl  David  was  the  heir  male ;  3d,  That  he  was  the  heir 
of  line  of  Earl  Thomas;  and,  4th,  That  Earl  Thomas  was  the 
only  brother  german  of  Earl  David,  or,  which  was  the  samo 
thing,  that  Earl  David  was  the  only  brother  german  of  Earl 
Thomasy  being  the  precise  description  under  which  he  is 
called  by  the  deed  1748 ;  and  therefore  the  service  is  pre- 
cisely applicable  to  that  deed,   and   necessarily  establish 
him  to  be  the  heir  under  that  deed.     And  the  whole  train 
of  decisions  in  the  Court  of  Session,  ever  since  the  statute 
1693,  c.  25,  since  which  period  general  services  were  chiefly 
used,  have  uniformly  proceeded  on  the  principle  of  giving 
effect  to  services  which  in  grcemio,    or  per  se^    establish 
that  the  person  served  is  the  heir  of  the  investiture,  although 
the  technical  description  under  which  he  is  heir,  such  as 
heir  male,  or  heir  of  provision,  be  omitted,  refusing,  on  the 
other  hand,  to  give  effect  to  services  which  do  not  per  se^ 
and  without  having  recourse  to  other  evidence,  establish 
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1805.  that  the  heir  served  is  the  heir  of  the  investiture.  A  multi- 
tude of  such  cases  have  been  stated  ;  and  it  is  most  material 
to  observe,  not  only  that  the  principle  maintained  by  the 
KARL  OP  respondent  is  supported  by  these  cases,  where,  in  circuni- 
cAssiLLis,  c.  glances  similar  to  the  present,  such  services  have  been  found 
to  be  effectual ;  but  even  by  those  cases  in  which  the  service 
was  not  found  sufficient,  because,  in  one  and  all  these  last 
cases,  the  service  did  not  necessarily  show,  as  in  others,  that 
the  person  served  was  necessarily  and  absolutely  the  heir  of 
the  investiture.  4th,  The  title  of  P]arl  David  to  the  proper- 
ty, or  dominium  utile  of  the  lands  of  Greenaii,  Balvaird, 
and  Whitestone^  in  which  Earl  Thomas  died  infeft,  is,  if 
possible,  still  clearer,  since  his  title  to  these  lands  was  com- 
pleted by  precept  of  dare  constat^  being  equivalent  to  a  spe- 
cial service,  and  relating  expressly  to  the  prior  investiture. 
5th,  There  was  a  complete  consolidation  of  the  property 
and  superiority  of  the  lands  of  Mackgowanaton  and  othersj 
by  the  measures  adopted  by  Earl  Thomas,  as  already  ex- 
plained. But,  further,  Earl  David  had  a  complete  right 
both  to  the  property  and  superiority,  supposing  them  to  bo 
separate  estates ;  and,  besides,  both  property  and  superiori- 
ty had  been  possessed  far  beyond  the  years  of  prescription, 
upon  a  charter  from  the  crown,  which  included  them  both, 
and  to  which  Earl  Thomas  and  Earl  David  had  a  complete 
right.  6th,  With  regard  to  the  purchases  made  by  Earl 
Thomas,  upon  which  he  had  taken  infeftment,  and  to  which 
Earl  David,  it  is  said,  had  made  up  no  title  whatever,  viz. 
the  lands  of  Enoch  and  Little  Enoch,  the  lands  of  Portmark 
and  Polmeadow,  the  tenements  of  Maybole,  and  the  teinda 
conveyed  by  Crauford  of  Ardmillan,  as  mentioned  in  the  in- 
terlocutor oF  the  Court  of  Session,  7th  July  1801 ;  they  were 
also  carried  by  Earl  Thomas'  general  conveyance  to  hiraself',' 
and  the  heirs  male  of  his  body;  whom  failing,  to  his  only 
brother  german,  Earl  David,  and  the  heirs  male  of  his  body, 
&c. ;  and  by  Earl  David's  service  in  1776,  as  connecting 
himself  with  that  deed. 

After  hearing  counsel, 

TuE  LoBD  CuANCELLOR  Eldon,  said, 
•*  My  Lords,* 

"  This  is  a  case  of  the  very  greatest  importance.  In  the  descrip- 
tion of  it,  all  the  learning  that  could  be  brought  to  bear  on  the  sub- 
ject has  been  drawn  out,  great  industry  has  been  shown,  and  all  the 

♦  Taken  partly  by  Mr.  Nolan,  counsel,  and  partly  by  Mr.  Robertson, 
(he  solicitor  in  the  cause. 
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exertions  of  great  talents  on  one  side  and  on  the  other  have  been  ex-        1805. 

bibited.     It  has  also  been  repeatedly  and  anxiously  considered  by  the     

learned  Jadges  in  the  Court  below,  and,  with  great  difference  of  opi-      blank 
nion,  even  among  those  for  whose  opinion  I  have  great  respect.  ^^^^  ^^ 

'*  This  cause  contains  that  species  of  question  which  is  to  be  mostc^gsiLLis,  &c. 
delicately  touched  in  this  House,  where  so  few  of  the  profession  of 
the  law  at  present  have  scats,  and  when,  of  these,  so  few  are  able  to 
attend.  This  case  depends  altogether  upon  the  forms  of  title  in  con- 
reyancing.  In  that  science,  forms  are  the  vital  essence  of,  and  the 
security  of  property. 

•*  The  most  striking  industry  and  talents  have  been  displayed  in 
this  case  at  your  Lordships'  bar,  during  a  hearing  of  a  great  many 
days.  Attending  to  all  these  circumstances,  we  cannot  venture  to 
decide  immediately,  in  a  case  of  this  nicety  and  importance. 

**  There  are  some  points  in  the  judgment  on  which  I  entertain 
considerable  doubt  ;  and  the  Court  has  not  given  an  opinion  on  many 
of  the  points  which  have  been  discussed. 

'*  First,  it  was  said  in  the  interlocutor  of  Lord  Braxfield,  Justice 
Clerk,  that  the  deed,  1748,  was  alterable :  as  to  ihis,  I  entertain  no 
doubt  whatever,  but  consider  this  to  be  sound  law. 

"  Another  point  on  which  there  was  great  difference  of  opinion, 
is,  whether  the  deed  of  17-13  was  altered  by  the  charter  177-i«  If  I 
were  bound  to  give  an  opinion  as  to  this,  my  mind  rests  in  no  doubt 
with  regard  to  it :  but  this  is  not  the  place  in  which  it  ought  to  be 
decided.  It  has  not  been  decided  in  the  Court  below ;  and  your 
Lordships  have  no  original  jurisdiction. 

"  I  will,  however,  go  the  length  at  present  of  saying,  that  my 
opinion  leans  much  to  the  opinion  of  the  Court,  that  the  service  in 
1776  is  sufficient  to  connect  with  the  charter  177^  ;  but  on  these  I 
reserve  myself  till  a  future  occasion. 

"  On  the  other  important  point  in  the  cause,  I  have  very  great 
doubt  indeed.  If  the  service  in  I77t>  is  sufficient  to  connect  with 
these  lands  through  the  deed  17'^^,  nine-tenths  of  the  legal  pro- 
positions on  that  subject  would  find  their  way  with  great  difficulty  to 
the  mind  of  an  English  lawyer.  It  is  difficult  to  persuade  him,  that 
the  finding  of  a  jury  can  be  a  finding  upon  any  point  but  what  is 
pat  in  issue  before  them ;  because,  with  us,  a  jury  can  decide  no- 
thing but  what  is  distinctly  put  before  them  for  decision. 

'*  Dut  a  case  of  this  kind  must  be  looked  to  with  great  caution. 
Here  the  forms  of  Scotch  proceeding  are  in  question  ;  and  it  is  im- 
possible to  deny,  that  many  cases  may  be  represented  as  decisions  of 
something  more  than  they  really  possess  or  contain — at  least  there 
is  a  plausible  ground  of  argument  as  to  this. 

'*  Upon  this  case  there  are  two  questions  ;  first,  Is  that  the  law  of 
the  case  which  is  contained  in  the  last  interlocutor  of  the  Court,  that 
Earl  David^s  service  in  177^  necessarily  established  him  to  be  the 
heir  under  the  settlement  1 7^»  ai^d  vested  in  him  the  personal  right 
to  the  subjects  thereby  conveyed  to  him  ? 
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1805.  "  2d,  Does  it  necessarily  appear,  on  comparing  the  service  with 

■  the  deed  of  1 748,  that  Earl  David  was  the  heir  of  provision  in  that 

«^^^=       deed? 
p, 

EARL  OF  '*  If  the  law  be  such  as  is  laid  down  in  these  interlocutors,  consi- 

cAssiLLis,  &c.  dering  how  much  laxity  there  is  in  the  law,  let  us  see  if  there  is  not 
the  same  laxity  in  the  point  of  fact.  On  this,  therefore,  we 
will  have  to  consider  the  fact,  if  it  appears  necessarily,  by  the 
service  1776,  that  Earl  David  was  heir  under  the  deed  1748;  and 
the  question  of  law  will  have  to  be  thoroughly  sifted  before  coming 
to  a  determination  hereon. 

^'  I  have  said  so  much,  not  to  show  a  decided  opinion  on  cither  of 
the  important  points  in  this  cause,  but  to  serve  as  a  reason  for  the  mo- 
tion which  I  shall  submit  to  you,  that  the  further  consideration  of  this 
cause  should  be  put  off  till  this  day  fortnight ;  and  I  pledge  myself 
that  it  shall  not  be  delayed  longer : — ^so  much  is  due  to  the  anxiety 
of  the  parties,  the  weight  of  the  arguments  adduced,  and  the  great 
importance  of  the  cause,  that  I  may  safely  avow  that  I  feel  some  re- 
luctance to  come  to  a  decision  in  a  case  of  this  nature,  without  time 
to  deliberate ;  and,  feeling  such  reluctance,  I  consider  that  I  ought 
to  bind  myself  by  a  pledge  to  be  prepared  to  give  my  opinion  hereon 
within  a  limited  time." 

**  I  therefore  move  that  the  further  consideration  of  this 
cause  should  be  put  off  till  this  day  fortnight." — This 
motion  carried. 

2l8t  May  1801. 

Culzean  Cause  resumed. 

The  Lord  Chancellor  Eldon  said, 
"  My  Lords, 

*'*  It  is  not  necessary  at  present  to  repeat  the  considerations  which 
I  formerly  urged  to  recommend  this  great  and  weighty  cause  to  your 
particular  attention.  I  shall  proceed  now  to  state  the  grounds  of  the 
opinion  which  I  have  formed,  and  to  offer  for  your  Lordships'  ac- 
ceptance what  appears  to  me  to  be  the  decision  proper  to  come  to 
in  this  case. 

"  It  is  unnecessary  to  trouble  you  to  go  further  back,  in  considering 
this  cause,  than  the  2d  Jan.  1748,  when  Sir  Thomas  Kennedy  of  Cul- 
zean, who  had  succeeded  his  brother  Sir  John,  executed  a  settlement 
of  the  estates.  This  deed  proceeds  upon  the  recital  of  the  regard 
which  Sir  Thomas  had  for  the  preservation  of  his  family ;  it  attach** 
ed  not  only  on  those  lands  which  belonged  to  him  at  the  time,  but 
on  those  which  he  should  afterwards  acquire.  It  contains  an  obli- 
gation on  the  persons  called  to  the  succession,  to  bear  the  name  and 
arms  of  Kennedy  ;  and  another  clause,  by  which  he  obliged  his  heirs 
at  law  to  execute  all  other  deeds  proper  for  the  legal  conveyance  of 
the  estates  in  favour  of  his  heirs  of  provision. 
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"  This  deed  made  some  alterations  in  the  prior  limitations  of  the        1805. 
estate ;  but  it  is  not  material  to  notice  these,  for  the  appellant,  as 


tnutee  of  Sir  Andrew  Cathcart,  if  the  limitations  of  the  deed  1748      blane 
still  subsist,  is  clearly  entitled  to  claim  under  these  limitations.  ^'  ^^ 

*<  I  don  t  detain  you,  to  state  particularly  all  the  instruments  exe-^^ggiLLis,  &c. 
cated  by  Sir  Thomas  Kennedy  and  others,  till  1774,  when  he  ob- 
tained a  charter  from  the  crown,  of  great  part  of  his  estates,  to  him- 
sdf,  his  heirs,  and  assignees.  On  this  charter  a  great  deal  of  dis- 
cnaaon  has  taken  place,  as  to  whether  it  was  to  heirs  and  assignees,  in  * 
the  common  meaning  of  these  words  ;  or  whether  they  were  to  be 
considered  as  of  a  flexible  meaning.  It  was  said  that  this  charter 
was  obtained  purely  for  political  objects  ;  but  that,  subject  to  these 
ol||ects,  Sir  Thomas  had  the  estate,  with  remainder,  (if  I  may  so 
apply  the  term  of  the  English  law),  to  the  heirs  of  the  deed  1748. 
Lxfacie^  however,  the  charter  was  taken  to  Sir  Thomas,  his  heirs 
and  assignees. 

••  Previously  to  the  passing  of  this  charter,  Sir  Thomas  had  pur- 
diased  other  estates,  which  fell  under  the  limitations  of  this  deed 
J 748,  and  were  not  included  in  the  charter  1774. 

*•  Sir  Thomas  Kennedy  died  in  177*3.  We  all  know,  in  point 
of  fact,  (I  mean  to  say  this  without  confining  it  to  what  is  judicially 
instructed  by  retours  or  otherwise,  that  he  left  no  lawful  issue). 
Previous  to  his  death,  we  know  also  as  a  fact,  that  he  had  become 
Earl  of  Cassillis.  This  title  descended  to  David,  Earl  of  Cassillis ; 
and  we  know,  (though  whether  we  know  it  judicially  or  not  may  be 
a  question,)  that  Earl  David  was  the  person  in  the  destination  of  the 
deed  1748  mentioned  by  the  name  of  David  Kennedy. 

•'  I  must  call  your  attention  to  the  manner  of  serving  Sir  Thomas, 
as  heir  to  his  brother  Sir  John,  in  1747*  (Plere  his  Lordship  read 
the  particulars  of  Sir  Thomas'  service.)  Observe,  that  there  was 
here  a  finding  of  the  inquest  in  express  terms,  that  Sir  Thomas  was 
nearest  and  lawful  heir  of  line,  heir  male,  and  heir  of  provision  to 
his  father  and  to  his  brother  Sir  John.  On  this  service,  there  is  no 
room  for  that  species  of  reasoning,  which  applies  to  the  present  case, 
where  it  is  admitted,  on  all  hands,  that  there  is  a  service  of  heir 
male  and  heir  of  line,  but  denied  that  there  is  a  service  as  heir  of 
provision. 

**  It  became  necessary,  as  your  Lordships  know,  for  Earl  David  to 
take  up  the  lands,  which  had  been  his  brother  s,  out  of  his  hcere' 
ditas  jatcens^  by  a  form  termed  a  service.  When  i  speak  of  forms 
in  conveyancing,  I  must  notice  that  I  think  these  of  the  very  essence 
of  the  law.  Applying  such  principles,  as  we  do  in  this  country,  in 
inquiring  into  the  validity  of  instruments,  we  are  to  look  as  nar- 
rowly to  forms  as  we  do  to  the  meaning  of  the  instruments,  when 
we  have  found  the  forms  to  be  valid.  I  don't  think  the  less  of 
this  question,  that  it  is  one  of  form  ;  these  are  to  be  strictly  ad- 
hered to. 
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1805.  "  After  the  death  of  Earl  Thomas,  David  sued  out  a  brieve  from 

— —     Chancery  in  Scotland,  to  be  served  his  heir.     I  wish  to  notice  the 

BLANK       particulars  of  this  proceeding  of  a  retour.     It  appears  to  me,  that, 

EARL  OF      attending  to  the  forms  of  services,  they  are,  strictly  speaking,  a  species 

cAssiLLis,  &c.  of  judicial  inquiry,  in  which  the  jury  decide  of  certain  facts.     In  our 

end  of  the  island,  if  a  jury  were  to  go,  in  their  inquiries,  beyond 

what  was  referred  to  thera  by  the  king  s  writ,  their  decision  would 

go  for  nothing.     It  would  be  understood  to  have  so  much  eflTect  only 

as  was  entrusted  to  them,  and  that  every  thing  else  was  surplusage. 

"  I  must  admit,  however,  that  I  know  not  how  to  apply  this  strict 
rule  to  all  the  decided  cases  which  have  been  quoted  to  us ;  for  it 
appears  from  some  of  these,  that  if  the  fact  found  by  the  jury  de- 
monstrates the  truth  of  another  fact,  with  which  it  was  pregnant, 
it  has  been  held  that  the  finding  of  the  jury  was  not  only  what  they 
had  said  expressly,  but  that  it  included  also  what  was  implied  in  the 
fact  so  found  expressly. 

^*  After  taking  out  the  brieve,  Earl  David  gave  in  his  claim  to 
the  Goodmen  of  Inquest,  in  these  terms.  (Here  his  Lordship  read 
the  same.)  Observe  here,  that  he  claims  '  to  be  the  nearest  and 
lawful  heir  male  and  of  line  in  general '  to  Earl  Thomas,  his  brother 
german.  In  the  first  part  of  the  claim,  Thomas  is  styled  his  only 
brother  german  ;  but  this  was  only  descriptive  of  Earl  Thomas,  the 
claim  for  the  service  was  as  I  have  stated. 

*<  To  an  English  lawyer,  I  should  have  said  that  the  meaning  of 
the  claim,  if  made  in  this  country,  was,  to  serve  Earl  David  heir 
male^  and  heir  of  line  to  his  brother  ;  not  to  serve  him  only  brother 
german  to  Thomas,  Earl  of  CassiUiSi  but  hen:  male  and  heir  of  line 
to  his  said  deceased  brother. 

(Here  his  Lordship  read  the  further  proceedings  in  the  service.) 

"  The  evidence,  therefore,  is  affirmatively  on  the  brieve  and  claim, 
and  that  Thomas,  Earl  of  Cassillis,  died  without  lawful  issue  of  his 
body.  The  jury  find,  that  Earl  David  is  'nearest  and  lawful  heir 
'  male  and  of  line  in  general '  to  Earl  Thomas,  his  brother  german, 
conform  to  the  brieve,  claim,  and  instructions  thereof,  on  all  points. 
But,  according  to  all  English  construction,  the  ncl  of  the  jury  would 
be  clearly  a  service  and  cognition  of  Earl  David,  not  as  brother 
german,  but  as  heir  male  and  of  line  to  Earl  Thomas,  the  other  fact 
being  the  medium  of  proof  by  which  they  arrive  at  this  conclusion. 

•*  When  I  say  this,  I  mean  a  construction  unprejudiced  by  the 
decisions.  After  giving  all  the  attention  in  my  power  to  the  argu- 
ment in  the  Court  below,  and  to  the  decided  cases,  it  appears  to 
me  (unless  there  be  an  exception  as  to  heirs  of  provision,)  that  the 
Court  have  gone  the  length  of  saying  this,  that  if  the  finding  of  this 
Inquest  necessarily  established  the  character  of  the  person  servedf 
if  the  cognition  of  one  title  necessarily  amounted  to  the  cognition  of 
another,  this  has  been  considered  by  the  Court  as  a  service  in  that 
other  character. 
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•'Independently  of  all  tlie  decisions  upon  this  subject,  and  of  all        *^^^' 
that  occurs  to  the  mind  of  a  lawyer,  tiiught  caution  in  reviewing  ques-  "" 

tioMfrom  a  Court,  which  he  is  bound  always  to  respect,  and  par-  ^ 

ticnkrly  in  cases  which  have  relation  to  the  titles  of  landed  pro-  earl  of 
p»ty  in  Scotland  ;  and  in  a  case  like  this,  to  which  attention  so  ex-  CA8siLLis,i^c. 
tnordioary  has  been  paid,  if  no  case  bad  been  decided  bearing  upon 
this  subject,  I  do  not  think  that  a  mind  misled,  perhaps  as  mine  must 
be,  by  English  decisions,  could  doubt  that  this  was  not  a  service  as 
beir  of  provibion.  But  whatever  your  Lordships  might  have  thought 
of  rach  a  case,  if  it  had  come  originally  before  you,  you  will  take  care 
not  to  decide  it  on  any  principle  that  may  endanger  the  titles  of 
landed  estates  in  Scotland, 

"  The  Tery  large  property  at  stake  in  the  present  cause,  and  the 
great  importance,  in  every  point  of  view,  of  the  question  at  issue, 
liave  led  into  all  the  litigation  that  has  taken  place.  Two  principal 
qoestions  were  brought  forward  here,  involving  other  questions, 
some  of  which  were  fully  canvassed  in  the  Court  below ;  others  of 
them  were  treated  but  not  decided  in  that  Court,  and  there  may  not 
be  occasion  to  decide  them  here. 

**  The  first  question  was,  AVhether  the  service  of  Earl  David, 
which  I  have  particularly  stated,  did  so  connect  him  with  the  lands 
contained  in  the  deed  of  17^8,  which  were  also  contained  in  the  char- 
ter 177^9  2^  to  enable  him,  under  that  charter,  to  say  that  he  was 
heir  of  provision  as  to  these  lands,  under  the  deed  1748?  Or,  whe- 
ther, by  the  service  expeded,  and  acts  done  by  Earl  David,  an  oh- 
•tade  was  not  put  in  the  way  of  his  conveying  the  lands,  the  suc- 
cession to  which  was  regulated  by  the  deed  17^8,  but  which  lands 
were  not  contained  in  the  charter  1774. 

'*This  depends  upon  the  language  of  the  first  and  last  interlocu- 
tors appealed  from.  The  first  interlocutor  lays  down  the  position,  that 
Earl  David's  service,  as  heir  male  and  of  line  to  his  hi  other  Earl 
Thomas,  necessarily  established  him  to  be  heir  under  the  settlement 
1748;  this  is  very  cautiously  expressed.  The  same  principle,  and 
expressed  in  similar  language,  occurs  in  the  last  interlocutor,  find- 
ing that  Earl  David's  general  service,  *  (anqnam  iegitimvs  el  pro- 

*  pmquior  hasres  masculus  et  linecs  of  his    only   brother  gerraan, 
^  Earl  Thomas,  necessarily  established  him  to  be  the  heir  under  the 

*  settlement  1748,  and  vested  in  him  the  personal  right  to  the  sub- 

*  jects  thereby  conveyed  to  him.' 

**  The  Lord  Justice  Clerk  also,  in  the  first  interlocutor,  laid  down 
a  proposition,  into  which,  or  the  propriety  of  affirming  that  inter- 
locutor upon  that  point,  I  entertain  no  doubt,  namely,  that  the  set- 
tlement 1 748,  was  alterable  at  pleasure.  It  was  a  proposition  in- 
volved in  the  course  of  the  argument,  whether,  if  Earl  David  had 
made  up  the  most  unquestionable  titles,  he  could  gratuitously  have 
altered  the  deed  1748.     With  reference  to  this,  I  shall  only  say  a 
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1803.        single  word.    Attending  to  the  doctrines  laid  down  bj  this  Hoose^ 

and  by  the  CJourt  of  Session,  on  the  import  of  prohibitory,  irritant, 

BLAME  and  resolutive  clauses,  I  cannot  entertain  any  doubt  of  Earl  David*! 
RL  OF  rig^*  *®  alter,  provided  he  made  up  proper  titles  to  the  property. 
CA8S1LLI8,  &c.  *'  The  Court  of  Session  has  varied  extremely  in  opinion.  Whe- 
ther Earl  David's  service  was  to  operate  as  a  service  as  heir  of  pro* 
vision  or  not  ?  or,  in  other  language,  whether  or  not  it  necessarily 
established  him  to  be  heir  under  the  deed  1748  ?  Upon  this  part  of 
the  case  I  feel  myself  in  very  considerable  doubt  indeed. 

"  The  other  question,  as  to  the  import  of  the  charter  1774,  is  of 
a  diiferent  kind.  By  that  charter,  the  lands  are  expressly  limited 
on  the  face  of  it  to  Earl  Thomas,  his  heirs  and  assignees.  £^I 
David  certainly  made  up  a  title  as  heir,  in  terms  of  that  charter,  and 
we  know  that,  in  point  of  fact,  he  was  also  the  person  called  by  the 
deed  1748.  Upon  going  through  all  the  reasoning  upon  this  sub- 
ject, and  a  very  laborious  investigation  with  regard  to  it,  it  does 
appear  to  me,  that  what  is  laid  down  with  regard  to  it  in  the  inter- 
locutors of  the  15th  and  16th  of  January  180J  is  right.  The  con- 
struction of  that  interlocutor  is,  that  if  the  service  of  1776  was  suf- 
ficient in  point  of  form  to  connect  Earl  David  with  the  lands  con- 
tained  in  that  charter,  it  was  also  sufficient  in  law.  I  submit  it, 
thereforei  as  my  opinion,  that  this  title  was  good  as  against  those 
claiming  under  the  deed  1748. 

**  It  is  on  the  other  part  of  the  case  that  my  difficulties  chiefly 
lie,  namely,  whether  Earl  David's  service,  as  heir  male  and  heir  of 
line,  necessarily  established  him  to  be  also  heir  of  provision  under 
the  deed  1748.  The  proposition  comes  to  this,  that  under  such  a 
writ  as  was  sued  out,  and  such  a  claim  as  was  made  in  this  case, 
and  the  jury  having,  under  that  claim,  found  him  to  be  heir  male 
and  heir  of  line  in  general  to  Thomas,  Earl  of  Cassillis,  his  brother 
german,  it  is  to  be  held  that  such  service  implied  also  that  he  was 
heir  of  provision  to  him  under  the  deed  1748. 

•'  On  considering  the  effect  of  retours,  as  decrees,  as  conveyances, 
their  operation  as  charging  the  person  served  with  passive  titles, 
their  effect  as  to  the  law  of  prescription,  the  services  that  must  be 
made  up  to  enable  a  person  in  certain  cases  to  bring  actions  of  re- 
duction, and,  in  general,  as  affected  by  all  the  doctrines  which  have 
been  so  elaborately  explained  to  us,  difficulties  occur  worthy  of 
great  attention.  It  is  difficult  to  reconcile  one's  mind  to  this,  that 
when  a  jury  are  called  upon  to  serve  a  man  heir  for  one  purpose,  they 
shall  be  held,  for  all  active  as  well  as  passive  purposes,  to  have  cog- 
nosced him  heir  in  a  character  which  he  did  not  claim. 

'*  We  are  not,  however,  to  consider  this  question  in  the  abstract, 
but  must  take  into  view  the  decisions  that  bear  upon  it.  It  appears 
to  me,  that  some  of  these  decisions  are  contradictory  to  others ;  and 
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from  them  the  positiTe  and  negatire  of  the  same  propositions  may  be       ^i8Uo. 
inferred.  


**  If  I  were  obliged  to  address  myself  to  decide  this  point  at  pre-        blank 
loir,  I  should  feel  more  doubt  and  difficulty  than  I  have  felt  on  any  ^ 

nmiiar  occasion.  Considering  this  to  be  one  of  the  most  important  cassillis  &c 
esses,  in  regard  to  thesecurity  of  titles  to  landed  estates  in  Scotland, 
that  can  exist,  (though,  from  the  protracted  litigation,  it  is  desirable 
tliat  it  were  finally  decided),  I  am  disposed  to  desire  that  the  Court 
should  look  at  this  part  of  the  cause  again.  Were  I  not  influenced 
by  the  reasons  which  incline  me  to  withhold  my  opinion  on  this 
part  of  the  case,  I  should  say  that  I  think  it  very  questionable  in- 
deed, if  it  be  established  by  the  seryice  177^>  that  Earl  David  was 
heir  of  provision  under  the  deed  1748. 

^  The  reasons  which  principally  restrain  me  from  deciding,  are  of 
this  nature.  I  hare  looked  very  narrowly  into  the  cases  ;  and  I  find 
that  in  some  of  them  the  implication  goes  farther  than  the  special 
finding  in  the  senrice.  But  tvhal  I  find  in  the  cases  is  not  the 
ground  of  ail  my  doubts.  Another  reason  which  induces  me  to  decline 
giving  a  decision  hastily,  is  this,  that  from  what  I  see  in  these  cases, 
I  am  not  prepared  to  state  any  opinion  as  to  the  evidence  which  the 
Court  of  Se»ion  looks  to  in  these  retours.  Does  it  look  at  the  re  - 
Coors  alone  ?  or  does  it  look  at  the  whole  of  the  record  ?  Both 
the  one  and  the  other  were  asserted  here.  Another  question 
also  is,  What  is  the  record  ?  It  was  said  that  the  retour  alone  was 
the  record.  This  appeared  something  whimsical  to  an  English  law- 
yer. Here  the  writ,  and  all  the  proceedings  upon  it,  would  form 
the  record.  If  a  jury  here  were,  in  their  finding,  to  go  beyond  the 
brieve,  all  beyond  it  would  go  for  surplusage.  If  forty  other  difier- 
ent  facts  appeared  in  the  verdict,  we  should  only  look  at  those  as 
the  medium  of  proof.  I  am  not  sure,  therefore,  that  any  view  of 
this  case  that  I  might  take,  might  not  trench  on  the  rules  of  evi- 
dence laid  down  in  Scotland  as  to  the  titles  of  landed  estates  in 
retours. 

**  It  was  said,  that  you  must  look  at  the  deed  1748  to  understand 
the  import  of  the  retour.  I  am  afraid,  it  has  been  clearly  shown  to  us 
from  the  bar,  that  a  person  may  be  served  heir  of  provision,  without 
its  appearing  from  the  retour  under  what  deed  of  provision  he  was 
10  served.  In  one  of  the  decisions,  it  is  said,  that  no  cases  of  this 
sort  could  be  produced.  It  was  said,  to  challenge  all  dispute,  that 
if  a  person  was  served  heir  of  provision,  he  would  be  entitled  to  take 
imder  all  deeds  of  provision. 

^  It  was  said,  that  you  may  go  a  great  deal  further,  and  look  at 
other  deeds  to  explain  the  import  of  the  retour  ;  I  doubt  this  ex- 
tremely :  I  think  either  that  the  retour  alone  can  be  looked  to,  or 
the  retour  and  the  deed  of  provision,  and  that  you  cannot  go  to 
other  deeds. 
**  Cases  of  different  kinds  (as  I  noticed  before),  have  been  decid- 
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1805.        cd  upon  this.     In  some  of  these  it  is  denied  that  the  service  is  to  be 
confined  to  the  general  finding,  if  another  character  is  necessarily  in- 


BLANE  volved  in  that  finding.  I  allude  to  one  instance  of  this,  the  case  of 
FARLOF  Livingston  v.  ISIenzies,  mentioned  on  the  18th  page  of  the  respond- 
cAssii.Lis,  &c.  ent*s  case.  (Here  his  Lordship  read  the  particulars  of  this  case). 
Jan.  12,  1706.  A  person  here  was  served  heir  of  line  of  his  father,  though  prima 
Diet  ^vol  ii '  ./^^'^  ^^^y  ^^  served  heir  of  line,  yet  it  is  stated,  that  this  was  also  ne- 
p.  M5.  cessarilj  a  service  as  heir  male  to  his  father.     We  should  consider  this 

rather  as  an  inference  arising  from  the  other  fact.  But  the  Court 
went  a  step  farther,  and  found  this  to  be  a  service  as  heir  of  provi- 
sion in  a  certain  contract  of  marriage.  This  is  allowed  to  be  erron- 
eous ;  for  there  was  nothing  to  show  that  the  contract  might  not  have 
related  to  a  second  marriage. 

"  On  this  case,  I  ask  this  question ; — if  the  contract  of  marriage 
had  been  to  be  the  contract  on  a  first  marriage,  would  the  service  of 
the  son.  as  heir  of  line  to  his  father,  prove  him  to  be  heir  of  provi- 
sion, under  the  contract  of  marriage  ?  If  the  retour  was  to  be  con- 
strued by  looking  at  the  contract  of  marriage,  it  would  appear  that 
the  person  was  heir  of  that  contract. 

^'  The  Court,  perhaps,  a  little  puzzled  with  all  the  cases  which 
have  been  decided  upon  this  point,  appear  to  have  come  to  a  differ- 
1797.  ent  decision  in  the  late  case  of  Colvin  v.  Alison.  It  was  stated  that 
Unreported,  ji^jg  being  a  general  service,  it  could  not  connect  with  a  right  cloth- 
ed with  infei'tment.  But  I  don't  enter  into  that  point.  (Here  his 
Lordship  read  and  commented  upon  the  case,  from  the  appellant's 
printed  case.) 

"  I  am  not  discussing  at  present  if  these  cases  are  well  or  ill  de- 
cided ;  but  I  wish  to  apply  a  few  short  words  to  tliem  ;  because  a 
certain  part  of  the  property  depends  upon  this,  that  Earl  David's  ser- 
vice in  1776>  necessarily  established  him  to  be  heir  under  the  deed  of 
1 748.  There  may  be,  nay,  there  must  be,  a  great  diiFerence  be- 
tween the  impression  made  on  the  mind  of  an  English  lawyer  by  a 
case  like  this,  and  the  imprecision  made  on  the  mind  of  an  able 
Scotch  judge  ;  looking  attentively  to  all  the  cases,  with  extensive  in- 
formation with  regard  to  them,  in  which  principles  familiar  to  us, 
may  be  overlooked. 

"  With  this  preface,  and  speaking  as  an  English  lawyer,  I  may 
state,  tliat  I  should  have  no  difficulty  in  deciding,  that  the  retour  of 
Earl  David's  service  in  1776,  if  this  had  been  done  by  an  English 
jury,  and  on  English  principles,  did  not  at  all  apply  to  the  deed  of 
1748.  It  appears  to  me,  further,  that  if  the  decided  cases  are  ap- 
plied in  aid  of  principles,  and  an  examination  is  made  of  them,  if,  on 
comparing  the  deed  1748  with  the  retour,  from  a  comparison  of  the 
two,  it  does  by  no  means  necessarily  follow  that  Earl  David  was 
heir  of  provision  under  that  deed. 

"  In  the  deed  1 748,  the  granter  of  it  is  styled  Sir  Thomas  Ken- 
nedy of  CuIzeaU;  Bart. :  and  the  person  first  called  is  David  Ken- 
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aedjy  his  only  brother  german.     Put  the  case  that  Sir  Thomas  had        1805. 
been  mistaken  as  to  this,  and  that  he  had  then  alive  another  bro-    ..^_ 
ther,  older  than  David,  settled  in  America  or  elsewhere,  who  might      blane 
have  been  alive,  though  then  considered  by  Sir  Thomas  as  dead  ; —  ** 

this  fact  would  not  have  affected  the  validity  of  the  limitation  to^^ggj^Lis  &c. 
David  Kennedy,  even  though  the  granter  of  the  deed  had  been  mis- 
taken in  describing  David  Kennedy  as  his  only  brother  german,  that 
description  was  not  of  the  essence  of  the  taking  character. 

^  In  the  present  service,  an  individual  goes  before  a  jury,  who,  on 
piinciple,  are  to  be  held  as  completely  ignorant  of  the  facts  to  be 
established  before  them,  as  any  other  persons  not  of  the  Inquest  can 
be.  He  tells  the  jury  that  he  is  David,  Earl  of  Cassiiiis,  and  that 
he  wishes  to  be  cognosced  heir  male  and  heir  of  line  of  Thomas,  Earl 
of  Gassillis,  of  whom  he  says  not  one  word  more,  than  that  he  was 
his  only  brother  german,  and  died  without  heirs  lawfully  procreate 
of  his  body.  These  facts  established,  were  only  as  the  medium  of 
proof  by  which  the  jury  were  to  arrive  at  the  conclusion  that  Earl 
David  was  heir  male  and  of  line  to  Earl  Thomas.  If  the  deed  of 
1748  had  been  laid  before  them,  it  could  only  have  been  also  as  a 
medium  of  evidence. 

"  The  jury,  in  their  verdict,  say  that  David,  Earl  of  Cassiiiis,  is. 
nearest  and  lawful  heir  male  and  of  line  in  general  to  Thomas,  Earl 
of  Cassiiiis,  his  brother  german.     If  the  Court  of  Session,  in  such  a 
case,  takes  as  judicially  established,  what  the  jury  has  said  not  one 
wfffd  about, — if  such  be  their  practice,  it  ought  to  be  adhered  to. 

**  Upon  what  principle  can  it  be  urged  that  this  service  is  more 
than  a  service  as  heir  male  and  heir  of  line  }  But  it  has  been  said, 
that  if  yon  push  the  principle  to  this  extent,  you  will  destroy  many 
cases  that  have  been  so  decided  : — that  many  retours  to  heirs  of  pro- 
vision exist,  in  which  the  particular  deed  of  provision  is  not  mention- 
ed ;  and  that  an  alteration  of  this  judgment  would  endanger  those 
fiarmer  decided  cases. 

^  This  does  not  appear  to  me  to  be  just  reasoning.  When  a  per- 
son is  served  heir  of  provision,  and  one  or  all  the  deeds  of  provision 
are  not  mentioned  to  be  produced,  my  difficulty  would  be  very  dif- 
ferent from  what  it  is  in  the  present  case.  When  a  jury  find  a  per- 
son hdr  of  provision,  the  law  will  connect  him  with  all  the  deeds  in 
which  he  is  found  to  be  heir  of  provision.  The  principle  is,  that  the 
jury,  by  finding  him  heir  of  provision,  have  found  that  he  was  the 
vety  person  mentioned  in  these  deeds. 

^  Bat  when,  in  a  retour,  a  person  is  neither  served  heir  of  pro- 
viaon,  nor  heir  in  certain  lands,  it  is  extremely  difficult  for  the  Court 
to  say,  what  the  jury  say  nothing  about ;  and  to  take  judicial  notice 
of  what  the  Inquest  takes  no  notice  whatever. 

**  According  to  the  case  lately  put,  if  Earl  Thomas  had  another  bro- 
ther, older  than  Earl  David,  whom  he  supposed  to  be  dead,  when  he 
execated  the  deed  of  provision  1748,  this  might  have  involved  a  great 

TOL.    V.  D 
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1805.       a  monstrous  difficoltj,  with  regard  to  the  service.    After  Earl  Dayid 
was  served  in  the  manner  now  in  question,  and  with  this  medium  of 


BLANB       proof,  his  brother  might  then  have  come  home,  and  have  reduced 
-.fC  ^-      the  service,  as  heir  male  and  heir  of  line.     Thus  he  would  have 

EARL  OP 

CA88XLLI8,  &c.  falsified  the  only  facts  on  which  it  could  be  alleged  that  Earl  David 
was  heir  of  provision,  for  he  would  have  proved  that  Earl  David  was 
not  unicus  f rater  germanus  of  Earl  Thomas.  Could  it  still  have 
been  maintained,  in  such  a  case,  that  the  service  was  a  good  service 
as  heir  of  provision  under  the  deed  of  1748  ? 

*'  It  was  said  that  the  words  '  obiil  sine  haeredibus^  kc.  were 
equivocal,  and  that  he  might  have  had  issue  who  had  survived  him, 
but  who  were  dead  at  the  time  of  the  service.  So  far  have  these 
hypotheses  been  carried,  in  some  cases,  that  the  bare  possibility  of 
having  issue,  though  it  was  known  to  every  body  that  there  was 
issue,  has  been  started  against  going  to  the  presumption  in  a  case 
like  the  present. 

**  Mr.  Clerk  put  another  ingenious  case,  that  as  Earl  Thomas  had 
a  power  of  revoking  the  deed  of  1748,  in  whole  or  in  part,  he  might 
have  revoked  it  to  the  effect  of  striking  Earl  David  out  of  it,  and  the 
remainder  of  the  deed  would  still  have  been  effectual.  Earl  David 
would  still  have  been  entitled  to  be  served  heir  male  and  heir  of 
line,  as  only  brother  german  to  Earl  Thomas,  and  yet  he  would  not 
have  been  his  heir  of  provision,  because  he  was  struck  out  of  the 
deed.  It  was  clear,  therefore,  that  Earl  David  might  have  possessed 
all  the  characters  mentioned  in  the  retour,  and  not  have  been  heir  of 
provision. 

'<  There  were  other  hypotheses  put,  but  I  shall  not  go  into  them, 
as  they  were  not  much  discussed  in  the  Court  below.  At  this  mo- 
ment, I  cannot  bring  my  mind  to  think  that  Earl  David  was  found 
heir  of  provision  under  the  deed  1748 ;  but  I  do  not  wish  to  decide 
upon  it,  as  the  whole  bearings  may  be  better  known  by  others  in 
Scotland. 

'*  On  the  whole,  I  would  offer  a  proposition,  that  the  interlocutors 
are  right  as  to  the  lands  contained  in  the  charter  1774.  As  to  the 
lands  not  contained  in  that  charter,  so  far  as  the  right  of  the  Earl 
of  Cassiilis  thereto  is  sustained,  I  think  it  may  be  proper  to  remit 
this  matter  to  the  Court  of  Session,  to  call  their  attention  again  to 
the  consideration  of  the  topics  which  I  have  suggested — taking  the 
retour,  per  se^  as  part  of  the  record,  connecting  it  with  the  deed  of 
1 748,  as  far  as  its  meaning  can  be  legally  collected  from  that  deed  ; 
and  then  calling  upon  them  to  decide,  not  from  what  they  know, 
but  from  what  has  been  found  by  the  Inquisition,  whether  or  not 
Earl  David  was  heir  of  the  deed  1748.  Entertaining  much  respect 
for  the  Court  of  Session,  I  think  a  remit  on  this  point  will  give  them 
room  to  consider  the  rules  of  law  on  a  doubtful  and  difficult  ques- 
tion. 
'<  I  must  still  request  a  few  days  to  put  into  form  what  I  may  con- 
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cRTe  it  expedient  to  propose  to  jour  Lordships  as  a  fit  judgment  in        1805. 
this  case."  

B0CHBI1> 

It  was  ordered  and  adjudged,  that  all  the  interlocutors  v. 
complained  of  in  the  appeal,  so  far  as  the  same  relate  ^^^^^^*  ^^' 
to  the  lands  and  subjects  contained  in  the  charter  of 
1774,  or  in  any  similar  titles,  be,  and  the  same  are 
hereby  affirmed;  and  it  is  further  ordered  that  the  cause 
be  remitted  back  to  the  Court  of  ScRsion  to  review  all 
the  interlocutors,  so  far  as  they  respect  the  effect  of  the 
service  of  Earl  David  in  1776,  with  regard  to  the  lands 
of  Enoch  and  Little  Enoch,  the  lands  of  Portmark  and 
Polmeadow,  the  tenements  of  Maybole,  and  teinds  con- 
veyed by  Craufurd  of  Ardmillan,  or  any  other  lands  or 
subjects,  the  title  to  which  is  in  dispute  in  this  cause,  if 
any  such  there  be,  not  ruled  by  the  foresaid  affirmance ; 
and  to  hear  the  parties  again  as  to  the  effect  of  the  said 
service  as  to  the  said  lands  and  teinds,  and  as  to  the 
right  to  the  said  lands  and  subjects,  and  to  do  there- 
upon as  the  Court  shall  seem  meet. 

For  Appellant,  Sir  Samuel  Romilly^  Cha.  Hay,  Math. 

Boss,  John  Clerk. 

For  Respondents,  Wm.  Adam^  Ad,  Rolland,  11.  Erskine^ 

D.  Cathcart. 

Note. — For  subsequent  appeal  in  same  case,  vide  infra.  Two 
later  decisions  are  reported  by  Baron  Hume,  Ogilvy  v.  Ogilvy,  5th 
June  18179  Uume,  p.  7^4,  and  the  Duke  of  Queensberry  v.  The 
Earl  of  Wemyss,  2l8t  Jan.  1819,  Hume,  p.  727i  of  great  importance 
in  this  branch  of  law.  The  recent  act  10  and  11  Yict.  c  47,  regard- 
ing services,  provides,  that  persons  who  claim  to  be  served  heir  of 
provision  in  general  or  in  special,  the  deed  under  which  they  so 
daim  must  be  distinctly  mentioned. 


[Fac.  Coll.  Vol.  xii.  p.  408.] 
Jambs  Rochbid  of  Inverleith,         -  -        Appellant; 

Sir  Alex.  Einloch,  Bart.,  and  Others,    -        Respondents. 

{Et  e  contra,) 

House  of  Lords,  28th  May  1805. 

Obug  ATI05  TO  Entail— Prescription — Interruption — Minoritj. 
— ^In  execntingasettlement  in  theform  of  an  entail,  a  certain  portion 
of  the  hdy's  estate  was  directed  to  be  sold,  and,  after  paying  debts 
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1805.  tiAdleg«MBie6,tlieBatpltt«oiilered  to  belaid  outinthe  purdiMe  of  other 

..^.....^        parts  of  the  land  to  be  entailed.    The  disponees,  under  this  deed, 
ROCHfiib  uplifted  the  funds,  a  great  proportion  of  Tvhich  consisted  of  heritable 

V.  debtsandhouses,  but  the  money  was  never  appliedinthepurchase  of 

ocH,  c.  j^^j  ^  directed.  The  forty  years'  prescription  elapsed.  In  an  action 
brought  to  compel  fulfilment  of  this  obligation,  Held  that  pre- 
scription of  forty  years  had  extinguished  the  obligation,  except  as 
to  part  of  the  heritable  estate,  to  which  a  title  had  been  made  up 
within  the  fo^y  years,  and  the  debts,  of  whioh  it  was  composed,  paid. 

Sir  James  Rocheid  of  Invorleith  died,  leaving  one  son  and 
four  daughters,  Magdaline,  Janet,  Mary,  and  Elizabeth. 
On  his  son's  death,  without  issue,  the  estate  descended  to 
his  four  daughters  equally,  share  and  share  alike.  Magda- 
line was  married  to  Colonel  Cathcart,  and  Janet  to  Sir 
David  Dalrymple  of  Hailes,  and  their  shares  descended  to 
their  sons.  Mary,  one  of  the  daughters,  was  married  to  Sir 
iPrancis  Kinloch  of  Gilmerton,  by  whom  there  was  numerous 
issue — three  sons — of  whom  the  appellant's  father,  Alexan- 
der Kinloch,  afterwards  Kocheid,  was  the  third  son. 

Elizabeth,  the  youngest  daughter  of  Sir  James  Rocheid, 
never  married  ;  and  having,  besides  her  one-fourth  share  of 
the  estate  of  Inverleith,  acquired,  by  purchase,  right  to  an- 
other fourth  of  the  estate,  she  was  feudal  proprietor  of  the 
Inverleith  estate  to  the  extent  of  one  half. 

In  these  circumstances,  and  anxious  to  perpetuate  the 
name  of  Rocheid  of  Inverleith,  she  executed  a  settlement 
Jan.  14, 1749.  and  deed  of  entail,  by  which  she  conveyed  to  Alexander 
Kinloch,  third  son  of  Sir  Francis  Kinloch  of  Gilmerton,  and 
father  to  the  respondent,  and  the  heirs  whatsoever  of  his 
body,  whom  failing,  to  a  series  of  substitutes,  (being  the 
issue  of  her  sister  Mary's  marriage  with  Sir  Francis  Kinloch). 
The  entail  contained  the  conditions  of  bearing  the  Dame 
and  arms  of  Rocheid  of  Inverleith,  and  was  fortified  with 
prohibitory,  irritant,  and  resolutive  clauses. 

By  a  separate  clause  in  the  same  deed,  out  of  which  the 
present  question  arises,  she  did  ^'  assign,  transfer,  and  dis- 
"*'  pone  to  and  in  favour  of  the  said  Alexander  Kinloch,  aod 
"  the  heirs  whatsoever  of  his  body  ;  whom  failing,  to  the 
*'  other  heirs  of  tailzie  and  provision  above  specified,  ac- 
**  cording  to  the  order  and  rules  of  emccession  above  ex- 
**  pressed  ;  whom  all  failing,  to  my  own  nearest  heirs  and 
'**  their  assignees,  with  and  under  the  conditions,  provisions, 
**  reservations,  power  and  faculty  after  roentioneil,  all  and 
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"  whole  those  two  dwelling  houses  and   cellars  lying  in        i805. 

*'  Merlin  wynd,  with  their  pertinents ;  as  also  all  and  whole    — . 

*'  my  other  lands  and  real  estate,  heritable  and  moveable     bochbid 

**  debts  and  sums  of  money,  &c.  resting  pertaining  to  me,  or  b^i^loch,  &c. 

*'  that  shall  be  resting  owing  to  me  at  the  time  of  my  de- 

*'  cease,  with  all  dispositions,  &c.,  dispensing  with  the  gene- 

"  rality  hereof."     Declaring  he  and  they  should  "  be  bound 

••  and  obliged  to  pay  all  the  debts,  legacies^  and  other  dona- 

"  tions  which  shall  bo  due  and  bequeathed  by  me  at  the 

"  time  of  my  death ;  and,  after  payment  thereof y  shall  be 

*'  bound  and  obliged  to  bestow  and  employ  the  surplus  of 

"  the  said  heritable  and  moveable  debts  before  disponed, 

''  and  the  price  of  the  said  house,  so  far  as  belongs  to  them, 

*'  when  sold,  for  purchasing  and  acquiring  the  remainder  of 

"  the  said  estate  of  Inverleith  and  Darnchester,  with  the 

'•  pertinents  above  specified,  from  those  who  shall  have  right 

*'  thereto  for  the  time  (in  case  they  shall  incline  to  dispose 

"  of  the  same),  and  that  to  the  value  and  extent  of  such 

*'  surplus." 

On  Mrs.  Elizabeth  Rocheid*s  death,  which  happened  on 
8th  Dec.  1753,  Alexander  Kinloch  succeeded,  as  institute  in  Dec.  8,  1753. 
the  entail  of  the  Inverleith  estate ;  and  also  to  the  other 
heritable  and  moveable  estates  above  disponed,  tho  most 
valuable  part  of  which  consisted  of  heritable  bonds  to  tho 
amount  of  £6000  and  upwards. 

It  was  conceived  that  the  conveyance  of  this  part  of  tlio 
estate  to  Sir  Alexander  was  absolute — that  he  had  unlimit- 
ed power  over  it,  being  only  bound  to  account  to  tho  sub- 
stitutes in  the  entail,  if  called  on  to  do  so  in  duo  time. 
Alexander,  the  appellant's  father,  therefore,  completed  titles 
to  the  entailed  estates  separately.     He  confirmed   to  the 
moveable  estate,  and  had  recovered  several  of  the  bonds, 
and  had  paid  off  her  debts,  legacies,  and  donations,  when 
he  died,  without  having  made  up  any  feudal  title  to  tho  he-  May  14, 1755. 
ritable   subjects    generally,    conveyed    by   Mrs.   Elizabeth 
Rocheid's  disposition.     He  loft  a  settlement,  assigning  and 
disponing  to  the  appellant,  "  and  the  heirs  of  his  body ; 
*'  whom  failing,  to  his  second  and  third  sons,  and  the  heirs 
'*  of  their  bodies ;  whom  failing,  to  his  own  nearest  heirs 
"  and  assignees  whatsoever,  all  and  sundry  lands,  heritages, 
"annual  rents,    liferents,    woods,   fishings,    adjudications, 
'*  debts,  sums  of  money,  &c.,  both  heritable  and  moveable, 
"  which  should  pertain  and  belong  to  him  at  the  time  of  his 
•'  death."     The  appellant  was  confirmed,  and  gave  up  in  his 
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1805.       tutorial  inventory  the  debts  due  to  the  late  Mrs.  Elizabeth 
Rocheid,  amounting  to  £6000  nearly. 
,,.  The  appellant's  father,  as  already  said,  had  a  complete 

KiMLocB,  &c.  personal  right  to  the  heritable  part  of  Mrs.  Rocheid's  estate, 
which  he  effectually  transferred  by  the  above  general  dispo- 
sition to  the  appellant.  In  February  and  July  1756  his 
tutors  completed  his  title  to  this  estate  by  adjudication  in 
implement,  against  Mrs.  Rocheid's  heirs,  adjudging  from 
them  the  said  subjects.  The  subjects  so  adjudged  from  the 
heirs  of  Mrs.  Rocheid  were,  1.  An  heritable  bond  for  £3000 
due  by  the  Earl  of  Kinnoul.  2.  An  heritable  bond  of  £6000 
Scots,  of  which  there  was  due  £125  by  the  Earl  of  Home. 
3.  The  half  of  a  dwelling  house  in  Craig's  close,  Edinburgh. 
The  house  in  Merlin's  wynd  was  specially  conveyed  to  the 
appellant's  father,  so  that  no  adjudication  was  necessary 
as  to  it.  The  decree  in  the  above  adjudication  bore  special 
reference  to  the  entail,  and  to  the  purpose  for  which  these 
debts  were  to  be  applied. 

With  regard  to  Mr.  Baird  of  Newbyth's  debt,  it  was 
the  only  debt  unuplifted  by  his  father  at  his  death.  In 
1772  this  debt  was  paid  to  the  appellant,  as  executor  of  his 
father,  not  as  disponee  of  Mrs.  Rocheid.  The  debt  due  by 
the  Earl  of  Kinnoul,  the  appellant's  tutors,  after  expeding  a 
crown  charter  under  the  above  adjudication,  received  pay- 
ment, and  discharged  the  debt  in  1757.  The  Earl  of  Home's 
debt  stood  in  the  same  situation,  and  was  paid  to  the  appel- 
lant in  1771.  A  feudal  title  had  been  made  up  by  his 
father  to  the  house  in  Craig's  close,  but,  in  February  1754, 
he  concurred  with  the  proprietor  of  the  other  half  in  selling 
that  house  for  £800,  and  having  made  up  his  titles  by  adju- 
dication as  above,  the  price  was  paid  to  the  appellant''s 
tutors  in  1758.  The  appellant's  father  had  a  complete  per- 
sonal right  to  the  house  in  Merlin's  wynd,  which  he  effect- 
ually conveyed  by  his  general  disposition,  but  no  steps  were 
yet  taken  to  complete  the  feudal  right  until  1787,  when  that 

May24, 1787.  house  requiring  to  be  sold,  he  granted  a  disposition,  after 
attaining  age,  of  the  three-fourths  of  the  said  house  to  Kin- 
loch's  trustees,  to  be  applied  under  the  purposes  of  the 
deed  of  entail. 

Nov.  23  and       Of  this  date,  and  more  than  ten  years  after  the  death  of 

25, 1796.  |^£j.g^  Elizabeth  Rocheid,  the  respondents,  substitute  heirs  of 
entail  under  her  tailzie,  brought  the  present  action  against 
the  appellant  to  account  for  his  own  and  bis  father's  intro- 
missions with  her  effects,  and  to  compel  him  to  lay  out  the 
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fiorpliis  thereof  in  the  purchase  of  lands,  as  directed  by  her       1803. 
settlement.     The  defence  stated  was,  that  the  respondents' 


ROCHEID 


V. 


right  of  action  was  cut  off  by  the  negative  prescription  of 
forty  years,  which  operated  as  a  discharge  of  the  personal  kinloch,  &c. 
obligation  contained  in  the  tailzie.  Three  questions  were 
thus  debated,  1.  Whether  there  was  in  this  case  termini  ha- 
biles  for  the  plea  of  prescription  ;  2d.  Whether  the  prescrip- 
tion was  interrupted  as  to  all  or  any  of  the  funds  in  question 
by  the  acts  of  administration  had  ;  and,  3.  Whether  the  re- 
spondents were  entitled  to  insist  that  their  alleged  minori- 
ties should  be  deducted. 

In  regard  to  the  first  point,  the  respondents  contended 
that  tailzies  existed  before  the  statute  1685,  and  were  re- 
cognized as  a  part  of  the  common  law.     That  this  act  only 
imposed  certain  restrictions  and  regulations  on  the  common 
law  as  previously  existing.     And,  assuming  that  this  part  of 
Elizabeth  Ilocheid's  estate  must  be  viewed  as  moveable, 
there  was  nothing  to  prevent  a  person  from  making  a  tailzie 
of  his  moveable  estate.      It  may  be  more  difficult  to  make 
tailzies  of  moveables  effectual  against  third  parties,  or  even 
inter  hcRredes.     This,   however,  arises,  not  from   want  of 
power  in  the  disponer,  but  in  the  nature  of  the  subjocf.     It 
was  not  essential  to  the  nature  of  an  entail,  that  it  should 
be  effectual  against  third  parties ;  and  though  an  heir  of  en- 
tail, in  possession  of  a  moveable  estate,  may  de  facto  con- 
trive to  dilapidate  or  spend  it,  he  is  no  more  entitled  dejure 
to  do  so,  or  to  divert  it  from  the  order  of  succession  among 
the  different  substitutes,  than  if  it  were  a  tailzied  land  es- 
tate.   When  Mrs.  Rocheid's  settlement  is  considered  in  this 
light,  it  will  be  seen  at  once  that  it  is  a  virtual  entail  of  the 
funds  in  question,  by  which  these  funds  are  conveyed,  in  the 
first  place,  to  the  appellant's  father,  who  was  not  Mrs.  Rocli- 
eid's  heir  alioquin  successurusy  and,  after  his  death,  they  are 
destined  to  a  series  of  substitutes,  who  were  not  his  heirs 
alioqui  successuri.     Besides,  the  appellant's  father  was  po- 
sitively directed  to  execute  an  entail  of  the  lands  so  to  be 
porchased  with  the  surplus  fund  ;  and  this  direction  to  pur- 
chase and  entail  lands  upon  a  certain  series  of  heirs,  was  not 
merely  a  personal  obligation  upon  the  appellant's  father ; 
bat  it  was  the  condition  upon  which  the  funds  were  convey- 
ed to  him.     And  the  general  disposition  which  the  appel- 
hint's  father  executed  in  his  favour  cannot  affect  this  fund, 
nor  alter  the  right  of  parties.   The  settlement  of  Mrs.  Roch- 
eid  was  his  father's  sole  right  to  these  funds,  as  well  as  his 
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1805.        own,  and  he  cannot  plead  a  prescription  of  that  tjtle.     Se- 

cond,  Even  if  prescription  applied,  it  has  been  interrupt- 

BocHKiD      ^j  jj^  ^^^  ways.     1.  As  to  some  of  the  funds,   by  the  titles 
KiMLocH,  &c.  which  the  appellant  made  up,  and   the  infeftraent  of  the 
house  in  Craig's  close,  &c.,  within  the  forty  years.     2.  As 
to  others  of  the  funds,  by  the  circumstance  of  his  tutors  hav- 
ing uplifted  them  within  the  years  of  prescription.    Besides, 
he  completed  his  title  to  the  moveable  estate  beyond  the 
forty  years,  and  alt«o  made  up  title  by  adjudication  in  imple- 
ment, which  bears  date  beyond  the  forty  years.     It  was 
therefore  argued  that  these  titles  were  an  interruption  of 
prescription,  because  they  acknowledged  the  original  obli- 
gation to  entail  these  funds,  and  amounted  to  a  renewal  of 
the  obligation.     Besides,  there  is  a  second  kind  of  interrup- 
tion, within  the  forty  years,  namely,  the  uplifting  the  debt 
of  Baird  of  Newbyth  and  Earl  of  Home.     Third,  And  sup- 
posing interruption  not  made  out,  prescription  still  did  not 
apply,  because  of  the  respondents'  minorities — the  general 
rule  being,  that  every  creditor  in  a  personal  obligation  is 
entitled  to  have  his  minority  deducted  ;  and  it  is  no  answer 
to  this  to  say,  that  the  respondents  are  an  aggregate  body, 
and  heirs  substitutes  merely,  because  minority  is  a  bar  as 
much  in  the  one  case  as  the  other.    To  this  the  appellant 
answered, — First,  On  attending  to  the  nature  of  the  funds 
in  question,  and  to  Mrs.  Kocheid's  settlement,  it  is  evident 
that  these  funds,  including  the  price  which  might  be  obtain- 
ed for  the  house  directed  to  be  sold,  were  not  capable  of 
being  entailed ;  and  that,  in  point  of  fact,  she  did  not  exe- 
cute, nor  intend  to  execute  any  such  entail  of  these  funds. 
Tailzies,  besides,  of  moveable  funds  are  unknown  in  the  law 
of  Scotland,  and  are  confined  solely  to  heritable  subjects, 
and  generally  to  landed  estate.     Second,   This  necessarily 
reduces  the  obligation  contained  in  her   settlement  to    a 
mere  personal  obligation,  which  being  prescribed  by  the 
negative  prescription  of  forty  years,  is  no  longer  binding  on 
the  appellant.     There  has  been  no  interruption  of  this  pre- 
scription, neither  by  the  completing  title  and  infeftments 
alluded  to,  nor  the  uplifting  certain  funds  within  the  forty 
years.     These  can  never  be  construed,  under  the  statute,  as 
amounting  to  taking  of  document  by  the  creditor  upon  his 
obligation  of  debt.     These  were  mere  titles  made  up  to 
different  debts,  and  the  making  up  of  these  titles  is  rather 
to  be  ascribed  to  the  appellant's  absolute  right  than   to 
prove  that  the  obligation  in  this  deed  of  entail  and  settle- 
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ment  is  a  subsisting  obligation.    And  it  cannot  be  maintain^       ]805. 
ed,  that  because  certain  debts  were  uplifted,  that  this  is 


equivalent  to  a  document  taken  in  favour  of  the  respondents,  rocheid 
Tliird,  Nor  can  the  minorities  pleaded  form  a  deduction  ^^jj^locb,  &c. 
from  the  prescription,  because  substitute  heirs  of  entail  are 
not  entitled  to  have  their  minorities  deducted,  which,  if 
otherwise  the  case,  and  allowed  to  them  as  a  body,  such 
obligations  could  never  prescribe.  And,  in  support  of  this 
plea^  he  refers  to  the  cases  of  Mackerston,  Kinnaldie,  White- 
ley,  Auchindachj. 

The  Lords  pronounced  this  interlocutor :  "  Sustain  the  Dec,  18,1799. 

**  defence  of  prescription  pleaded  by  the  defender  against  a 

general  accounting ;  but  repel  the  defence  of  prescription 

'*  BO  far  as  concerns  the  debts  originally  due  by  Mr.  Baird 

"  of  Newbyth  and  Earl  of  Home,  and  the  price  received 

"  from  tho  trustees  for  building  the  South  Bridge  for  the 

'*  house  in  Merlin's  wynd  :  Find  the  defender  bound  to  ac- 

"  count  and  to  apply  these  sums  in  terms  of  Mrs.  Elizabeth 

^*  Kocheid*s  settlement,  and  remit  to  the  Lord  Ordinary  to 

••  proceed  accordingly."     On  reclaiming  petition,  the  Court  May  27,1800. 

adhered  to  their  former  interlocutor,  but  remit  to  the  Lord 

Ordinary  "  to  hear  parties  further  on  the  defence  of  pre- 

"  scription,  in  so  far  as  concerns  the  debt  due  by  the  Earl 

"  of  Kinnoul,  the  price  of  the  house  in  Craig's  close ;  and 

*•  adso  so  far  as  concerns  any  other  debts  in  pari  casu^  re- 

'*  serving  always  to  Mr.  Rocheid  his  objections  to  being 

*'  liable  to  such  debts  as  accords,  and  with  power  to  his 

'*  Lordship  to  determine  therein  as  to  his  Lordship  shall 

"  seem  just."* 


♦  Opinions  of  the  Judges. 

Lord  Presidbnt  Campbell  said  : — '^  According  to  the  principle 
of  the  last  judgment,  it  is  now  pretty  clear  that  Lord  Kinnours  debt, 
and  the  price  of  the  house  in  Craig's  close,  stand  in  the  same  situa- 
tion with  the  particulars  mentioned  in  the  interlocutor.  As  to  the 
bank  shares,  &c.,  the  circumstances  are  not  explained,  smd  no  suffi- 
cient eridence  appears  about  tbem,  and  therefore  the  question,  as  to 
them,  seems  to  depend  on  the  general  count  and  reckoning,  namely, 
Whether  the  general  accounting  is  barred  by  the  negative  prescrip- 
tion ?  This  again  may  depend  on  another  point,  viz.  Whether  there 
was  here  a  partial  interruption,  sufficient  to  keep  open  the  prescrip- 
tion as  to  the  whole  ?  In  certain  cases  partial  interruption  has  such 
effect.  But  partial  payments  or  acknowledgments  of  debt  may  or  may 
not,  according  to  circumstances,  have  that  effect,  see  Kilkerran,  Voce 
Prescription.    In  the  present  case,  the  settlement  has^ia  numerous  par- 
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BOCHKID 

V. 

KIMLOCU,  &0. 


Earl  of  Dal- 
housie  V, 
Mau],  1  Mar. 
1782. 
Mor.  10963. 


Against  these  interlocutors,  in  which  these  opinions 
were  given,  the  present  appeal  was  brought  by  the  appellant, 
in  so  far  as  they  repel  the  defence  of  prescription  in  regard 

ticulars,  been  homologated  and  implemented  within  the  years  of  prescrip- 
tion ;  but  I  doubt  if  it  can  be  inferred  from  thence,  that  in  other  particu- 
lars it  was  not  already  satisfied,  especially  as  general  sums  bare  actually 
been  appUed,  and  debts  and  legacies  were  to  be  paid.  In  short,  a 
more  general  count  and  reckoning  seems  to  come  too  late,  unless  it 
can  be  barred  by  minorities,  as  to  which,  see  the  argument  in  the 
Bargany  cause. 

^'  This  argument  supposes  a  tailzied  succession,  and  a  jus  agendi 
arising  out  of  it,  which  being  not  of  the  nature  of  a  specific  demand  for 
payment,  or  for  possession,  belonging  to  an  individual,  but  a  remedy 
given  by  the  law  to  a  class  or  description  of  men,  does  not  admit  of 
the  deduction  of  minority,  otherwise  it  would  be  unprescriptable. 

''  As  to  the  particular  subjects  which  have  been  traced  as  falling 
under  the  settlement,  and  which  continued  to  be  possessed  or  enjoyed 
in  the  express  terms  of  it,  by  the  late  Mr.  Rocheid  and  the  defender 
himself,  till  within  the  years  of  prescription,  and  some  of  which  may 
still  be  in  his  possession,  it  is  thought  the  action  does  not  come  too 
late. 

^'  The  houses  in  Merlin's  wynd  were  specially  conveyed.  The 
other  subjects  by  general  description.  But  the  house  in  Craig's 
close,  and  the  two  heritable  debts,  were  taken  up  by  adjudication  in 
implement,  upon  the  title  of  a  service  to  Mrs.  Elizabeth  Rocheid,  and 
the  adjudication  was  expressly  in  terms  of  the  settlement.  All 
these  subjects,  therefore,  were  taken  and  possessed  under  the 
destination  contained  in  the  settlement,  and  with  a  reference  to 
the  clauses  and  conditions  therein.  They  were,  therefore,  held 
as  tailzied  subjects,  and  as  the  defender  was  not  limited  in  point 
of  time  with  regard  to  the  power  of  disposing  of  them,  and  pur- 
chasing lands  in  their  place,  to  be  added  to  the  entail,  so,  while  he 
continued  to  hold  them  in  that  manner,  upon  the  original  securities, 
and  upon  the  titles  made  up  by  himself  as  heir  of  entail,  it  cannot 
be  said  that  he,  in  any  shape,  counteracted  (contravened  ?)  the  en- 
tail, or  did  any  thing  which  should  have  given  rise  to  an  action 
against  hini^  at  the  instance^of  after  heirs,  for  a  more  full  and  complete 
implement. 

'^  In  the  case  of  Lord  Panmure's  settlement,  and  particularly  on 
the  question  regai ding  the  leases  (1st  March  1782,)  Earl  of  Dal- 
housie,  it  was  laid  down  that  the  law  did  not  require  an  action 
merely  to  interrupt  prescription,  when  nothing  beneficial  could  be 
taken  from  it  That  an  action  was  no  doubt  competent  to  oblige 
the  heir  in  possession  to  make  up  titles  under  the  tailzie  ;  but  if  the 
heir  had  already  made  up  such  titles,  or  if  it  was  a  subject  which 
did  not  require  any  title  to  be  made  up,  such  as  a  lease,  the  action 
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to  Baird  of  Newbyth's  debt,  &c.     And  a  cross  appeal  was       i805. 

brought  by  the  respondent,  in  so  far  as  it  sustained  the  de-    

fence  of  prescription  to  a  general  accounting.  bocueid 

;  ~   KIMLOCH,  &c. 

became  unnecessary  ;  and  there  was  no  occasion  to  make  any  claim 
till  the  succession  opened,  or  till  something  was  done  by  the  hen:  in 
possession  contrary  to  the  tailzie. 

**  In  the  present  case,  the  respondent  and  his  father  did  every 
thing  in  implement  of  the  tailzie,  and  did  nothing  contrary  to  it,  so 
iu  as  regards  the  particular  subjects  thus  taken  up  by  them,  unless 
in  so  far  as  some  of  them  may  have  been  misapplied,  or  made  away 
with,  within  the  years  of  prescription. 

*'  The  defender  succeeded  to,  and  held  these  subjects  as  heir  of 
entail,  and,  by  the  nature  of  the  settlement,  he  could  not  dispose  of 
them  without  re-employing  the  money  in  the  same  terms,  or 
in  purchasing  land  to  be  added  to  the  entailed  estate.  In  so  far  as 
he  lay  under  these  obligations,  he,  in  effect,  was  a  trustee  for  all 
concerned  in  the  succession  ;  and  as  we  find  him  in  possession  of  the 
individual  subjects  within  the  years  of  prescription,  so,  if  he  did  any 
thing  contrary  to  his  trust,  it  must  have  been  within  that  period,  and 
he  is  still  open  to  challenge. 

**  In  the  case  of  Lady  Crauford  against  Mr.  Lockhart  of  Lee,  28th  Pollock  (Lady 
Jan.  17789  the  period  when  the  trust  was  supposed  to  have  been  porterfieM 
counteracted,  and  the  succession  frustrated,  was  held  as  the  terminus  Widow  of 
a  giio,  and  it  was  not  supposed  to  be  necessary  to  go  back  to  any  Lockhart  of 
former  period.  ^-^^^  ^;^f  • 

^  The  death  of  Mrs.  Elizabeth  Rocbeid  in  17^3,  is  the  period  10702 
when  the  trust  commenced,  and  from  which  time  there  was  no  doubt 
a  possibility  of  the  trust  being  abused,  and  therefore  it  is  said  we 
must  date  the  prescription  from  that  period.  In  one  sense  this  is 
true ;  but  it  supposes  that  there  was  a  non-implement  from  the  be- 
gionbg,  or  that  something  was  done  which  should  have  given  rise 
to  an  action  for  implement ;  but  what  room  is  there  for  such  an  ac- 
tion, when  the  heir  has,  in  fact,  proceeded  in  due  course  of  carry- 
ing the  setdement  into  full  execution,  when  he  makes  up  his  titles 
accordingly,  while  he  continues  to  possess  under  it,  and  so  long  as 
he  takes  no  step  whatever  to  the  contrary  ? 

^'  It  is  said  in  the  petition  for  Mr.  Rocbeid,  p.  8, 10,  23,  &c.,  that 
Mrs.  Elizabeth's  subjects  were  vested  in  the  late  Mr.  Rocbeid  and 
his  son,  the  defender,  absolutely,  that  their  creditors  were  entitled  to 
attach  them,  and  that  there  was  nothing  more  in  the  heirs  of  entail 
than  a  mere  personal  claim  of  delt,  or  damages  founded  on  the  settle- 
ment But  this  is  a  mistaken  view  of  the  case.  The  subjects 
nerer  were  vested  in  them  absolutely,  but  under  titles  qualified  and 
lifflited  by  the  clauses  in  the  settlement,  and,  so  long  as  they  con- 
tinued to  have  only  a  personal  right  to  these  subjects,  their  credi- 
tors could  not,  by  adjudication  or  otherwise,  take  any  better  right 
oat  of  them,  this  being  a  general  rule  as  to  personal  rights.    It  is 
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1805.  On  appeal  the  same  argument  was  repeated. 

After  hearing  counsel. 

BOCUEXD  ° 

V.  The  Lord  CnANCELLOR  (Eldon)  said, 

iLiNLocH,  &c.  ,.  ^^^  Lords, 

^'  This  is  an  appeal  against  certain  interlocutors  of  the  Court  of 
Session^  in  a  question,  whether  the  appellant,  Mr.  Rocheid,  should 
he  obliged  to  account  for  certain  sums  of  money  received  by  him,  in 
terms  of  a  trust  deed  executed  by  Mrs.  Elizabeth  Rocheid  in  1749? 

*'  The  matters  at  issue  in  this  cause  are  comprehended  in  the  fol- 
lowing interlocutor.  The  respondents  having  presented  a  petition 
to  the  Court,  praying  for  exhibition  of  the  Sederunt  Book  of  the 
appellant's  tutors  and  curators,  to  ascertain  the  extent,  receipt,  and 
application  of  Mrs.  Elizabeth  Rocheid's  funds,  the  Court,  on  I7th 
December  1799,  '  refused  the  desire'  of  that  petition  '  hoc  statu* 

"  On  the  18th  December  1799,  the  Court  pronounced  this  inter- 
locutor on  the  whole  cause.     (Here  his  Lordship  read  the  same.) 

*^  Both  parties  reclaimed  against  this  interlocutor ;  the  prayers  of 
their  several  petitions  were,  &c.  (Here  his  Lordship  read  same  and 
subsequent  interlocutor,  27th  May  1800.) 

'^  The  original  appeal  is  brought  against  the  interlocutor  of  18th 

true,  that  af^er  completing  the  feudal  rights  by  charter  and  sasine,  the 
defender  might  have  disposed  of  it,  and  a  creditor  or  purchaser  deal- 
ing with  him  upon  the  faith  of  the  record,  would  have  been  safe,  if 
the  tailzie  was  not  completed  in  proper  terms,  and  duly  recorded  in 
the  register  of  tailzies.  But  there  was  no  such  feudal  right  com- 
pleted till  within  the  years  of  prescription,  the  sasine  upon  the 
charter  of  adjudication  having  been  expede  no  earlier  than  29th 
Dec,  1756,  and  the  present  action  commenced  20th  Nov.  1796. 
This  also  would  be  an  objection  to  the  positive  prescription,  to  the 
effect  of  working  off  any  of  the  limitations  of  the  tailzie,  but  no  such 
thing  is  pleaded  by  the  defender,  and  there  does  not  seem  to  be  any 
room  for  it. 

"  The  negative  prescription  does  not  even  commence  so  early  as 
the  date  of  that  infeftment,  nothing  having  been  done  contrary  to 
the  tailzie ;  but,  on  the  contrary,  a  step  taken  in  implement  of  it. 
There  was  truly  therefore  a  non  valentia  agercy  or,  which  is  the  same 
thing,  the  action  would  have  been  nugatory  and  useless." 

Lord  Hermamd  — ''  I  think  the  whole  right  of  action  lost  in  this 
case." 

Lord  Meadowbank. — ''  I  think  the  minority  interrupts  the 
prescription  here." 

Lord  Craio. — I  doubt  if  there  be  any  prescription  pleadable.*' 
Lord  Cullen. — "  I  am  of  opinion  that  the  negative  prescription 
has  run  against  the  obligation." 

Lord  Methven. — *'  There  is  no  prescription  run  here." 
Lord  President  Campbell's  Session  Papers,  vol.  97. 
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December  1799  and  27th  May  1800,  in  so  far  as  they  do  not  sus-        i805. 

tain  the  defence  of  prescription  against  the  whole  accounting,  and     

the  respondents,  in  due  time,  presented  their  cross  appeal  against      rocheid 
the  interlocutors  of  17th  December  1799,  which  refused  to  order  ^'    -^ 

production  of  the  Sederunt  Book,  and  agamst  the  mterlocutors  of 
18th  December  1799  and  27th  May  1800,  in  so  far  as  prescription 
was  thereby  sustained  to  any  extent. 

**  To  explain  this  case  to  your  Lordships,  1  must  begin  with 
stating  the  deed  executed  by  Mrs.  Elizabeth  Rocheid  in  14  th  January 
1749.  The  first  part  of  this  deed  contained  a  strict  entail  of  certain 
shares  which  she  had  of  an  estate  in  Scotland,  in  which  the  appellant's 
&ther,  Alexander  Kinloch,  was  named  first  institute.  In  the  next 
place,  she  conveyed  her  money,  houses,  and  other  property,  to  Alex- 
ander Kinloch,  and  the  other  heirs  of  tailzie  and  provision  mentioned 
in  the  first  part  of  the  deed,  with  this  proviso.  (  Here  his  Lordship 
read  the  whole  of  the  proviso  contaioed  in  this  deed,  stated  in  the 
appellant's  case,  p.  2.) 

**  In  an  infeftment  of  this  kind,  in  this  country,  no  doubt  the  per- 
son first  mentioned  would  take  the  whole  trust  property ;  but  he 
would  hold  the  whole  as  a  trustee,  and  every  time  he  transacted  as 
to  any  part  of  the  trust  property,  he  would  be  held  as  acknowledg- 
ing the  trust  in  the  whole, 

"  By  the  law  of  Scotland,  tailzies,  with  prohibitory,  irritant,  and 
resolutive  clauses,  are  so  guarded  as  to  be  almost  impossible  to 
break  them ;  but  if  not  expressly  so  guarded,  nothing  is  prohibited 
by  implication.     The  question  that  arises  here  is,  in  my  opinion,  very 
little  like  any  that  has  hitherto  been  decided  upon  entails ;  it  is  an  at- 
tempt to  place  in  the  hands  of  a  Scotch  executor,  for  his  own  pri- 
vate use,  a  sum  of  money,  directed  to  be  laid  out  in  lands,  to  be 
settled  under  a  tailzie.      As  far  as  this  case  has  been  discussed 
in  the  Court  of  Session,  it  appears  to  have  been  discussed  with 
Httle  reference  to  what  the  law  of  that  country  may  furnish  with 
Kgard  to  trusts,  or  what  might  have  been  furnished  by  analogy  from 
tke  law  of  this  country, 

**  Instead  of  treating  this  question  directly,  as  one  of  trust,  they 
go  into  the  law  of  prescription,  and  they  say  Mr.  Rocheid's  charac- 
ter of  executor  enabled  him  to  take  the  funds  into  his  hands, 
and  that  the  substitutes  had  a  claim  against  him  to  have  them  laid 
oat  in  terms  of  the  deed ;  but  that,  if  he  did  not  deal  with  these 
^ds,  so  as  to  acknowlege  a  trust,  the  claim  of  the  substitutes  was 
cat  off  by  prescription.  The  principle  laid  down  in  this  interlocutor 
isy  that  as  to  every  sum  the  respondents  can  prove  that  the  appellant 
nplifited  within  the  forty  years,  he  was  bound  to  account,  but  that  he 
was  not  bound  to  show,  by  the  production  of  his  tutor's  books,  any 
account  as  to  payments  beyond  the  forty  years,  whether  he  did  lay 
oat  the  money  in  securities,  in  terms  of  this  deed,  or  not.  The  effect 
therefore,  on  the  whole  is,  that  the  Court  has  sustained  the  defence 
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1805.       of  prescription  general! j,    but  if  a  right  accrued  to  the  claimants 

' —     within  the  fortj  years,  they  have  said  that  they  had  a  right  to  an 

RocDEiD      account  as  to  such  right  so  accruing,  and  have  directed  the  Lord 
KIN  LOG  D,  &c,  Ordinary  to  take  such  account. 

"It  appears  to  an  English  lawyer  extremely  difficult  to  sustain 
all  the  parts  of  this  judgment.  Ic  appears  a  most  singular  proposi- 
tion, that  if  a  large  personal  estate  is  given  to  be  laid  out  in  land, 
and  a  long  period  of  time  elapses  in  recovering  the  different  items, 
and,  till  the  whole  is  collected,  no  demand  is  made  that  any  part  of 
this  should  be  cut  off  by  the  statute  of  limitations,  and  that  the  ac- 
counting should  be  confined  to  that  uplifted  within  the  forty  years. 

''  The  view,  therefore,  which  1  have  taken  of  the  case,  is  to  affirm 
those  parts  of  the  judgment  which  respect  the  accounting  within  the 
forty  years.  On  the  other  branches  of  the  cause  several  points  oc- 
cur, which  to  me  seem  of  very  great  importance. 

''One  of  these  is,  Whether  you  are  entitled  to  call  for  papers  and  books 
to  see  if  the  trust  was  admitted,  and  if  the  new  securities  did  not  bear 
in  gramio  an  acknowledgment  of  this  trust  ?  The  Court  of  Session  has 
not  formally  and  finally  decided  as  to  this,  but  only  in  Itoc  siaiu  re- 
fused to  order  production.  The  judgment  appears  to  me  to  be 
clearly  right  as  to  the  items  within  the  forty  years  ;  as  to  the  other 
items,  if  the  parties  have  a  right  to  see  the  papers,  it  is  impossible 
to  say  if  the  appellant  shall  be  assoilzied  from  a  general  account- 
ing or  not  If  I  were  to  speak  my  own  opinion  on  this,  (which 
I  should  do  with  great  reserve,)  it  appears  to  me  that  the  party  had 
a  right  to  see  the  papers  ;  but  I  wish  this  to  be  examined  by  those 
whose  means  of  information  on  the  law  are  better  than  mine. 

''  If  it  be  necessary  to  remit  as  to  this,  it  will  also  be  necessary  that 
the  Court  have  an  opportunity  of  reviewing  as  to  the  geneml  ac- 
counting. 

''  I  pass  over,  at  present,  those  other  very  difficult  and  important 
questions,  if  the  prescription  ought  or  ought  not  to  have  been  over- 
ruled ;  and  if  there  are  any  grounds  for  discounting  the  years  of  mi- 
nority ?  This  point,  of  the  deduction  of  the  years  of  minority,  has 
lately  been  much  considered  by  your  Lordships.  I  allude  to  the  late 
case  of  Bargany,  in  which  some  of  your  Lordships'  House,  now  no 
more,  and  others  now  absent,  took  much  interest  It  would  ill  be* 
come  me  to  express  my  opinion  here  upon  this  point ;  and  I  never 
shall  decide  it  till  it  comes  before  me  directly  decided  by  the  Court 
below." 

His  Lordship  hereupon  moved  the  remit  to  the  Court  of  Session 
to  review  the  different  interlocutors  under  appeal. 

It  was  ordered  and  adjudged,  that  so  much  of  the  inter- 
locutor of  the  18th  Dec.  1799  as  repels  the  defence  of 
prescription  pleaded  by  the  defender,  in  so  far  as  con- 
cerns the  debts  originally  due  by  Mr.  Baird  of  Newbyth 
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and  the  Earl  of  Home ;  and  the  price  received  from  the       i805. 
trustees  for  building  the  South  Bridge  for  the  house  in     ■ 
Merlin's  wynd;    and  finds  the   defender  liable  to  ac-     kochbxd 
count,  and  apply  these  sums  in  terms  of  Mrs.  Elizabeth  umlocb,  &c. 
Bocheid's  settlement ;  and  so  much  of  the  interlocutor 
of  the  27  th  May  1800,  as  remits  to  the  Lord  Ordinary 
to  hear  parties  farther  on  the  defence  of  prescription  in 
BO  far  as  concerns  the  debt  due  by  the  Earl  of  Kinnoul, 
the  prico  of  the  house  in  Craig's  close,  and  also  in  so 
far  as  concerns  any  other  debts  in  pari  casuy  reserving 
to  Mr.  Rocheid  his  objections  as  in  the  said  interlocu- 
tors is  mentioned,  and  with   power  to  the  said  Lord 
Ordinary  to  determine  therein  as  to  him  should  seem 
just,  be,  and  the  same  are  hereby  affirmed ;   and  it  is 
further  ordered  that  the  cause  be  remitted  back  to  the 
Court  of  Session  to  review  their  interlocutor  of  17th 
Dec.  1799,  and  also  to  review  as  much  of  their  inter- 
locutor of  18th  Dec.  1799  as  sustains  the  defence  of 
prescription  pleaded  by  the  defender  against  a  general 
accounting,  and  so  much  of  their  interlocutor  of  the 
27th  May  1800   as  adheres  to  their  interlocutor    re- 
claimed against,  so  far  as  such  adherence  sustains  such 
defence  against  a  general  accounting,  and  to  do  what, 
upon  such  review  of  the  said  interlocutors  of  18th  Dec. 
1799,  and  so  much  of  the  said  interlocutors  of  18th 
Dec.  1799  and  the  27th  May  1800,  as  shall  to  the  said 
Court  seem  just. 

For  Appellant,  Wm.  Adam^  Ad.  Gillies. 
For  BespondentSy  C.  Hope^  John  Clerk. 

Under  this  remit  of  the  House  of  Lords,  the  Court  of  Session  pro- 
wmnced  this  interlocutor  (Ist  March  1808),  ^  Sustain  the  defence 

*  of  the  n^ative  prescription  against  the  general  accountiDg  demands 
'  ed  by  the  pursuers,  and  adhere  to  their  interlocutors,  in  so  far  as 

*  the  same  have  been  submitted  to  review,  in  terms  of  the  order  of 
'  the  House  of  Lords.'  And,  on  further  argument,  this  judgment 
wu  adhered  to.    Fac.  ColL  et  M«  App.  1,  Prescription  No.  7* 
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James  Campbell  &  Co.,  and  Others,  Creditors^ 


CAMPBELL,   c.     ^^   ^^^  scquestrated  estate   of  Campbell,.  ij  ni   * 

MACNAiB,  &o.     Ruth ven,  and  Lindsay,  Merchants  in  Green- 1     -^^ 
ock,  -.-.-- 

John  Macnair,  Agent  for  the  Bank  of  Scot- 
land in  Greenock,  Trustee  on  the  said  se- 
questrated estate,  and  Alexander  Lear-  I 
MONTH,  Merchant  in  London,  one  of  the  L^     ^^^ 
Commissioners  thereon,  and  Thomas  Allan,  ^ 
Banker  in  Edin.,  another  Commissioner, 

House  of  Lords,  11th  July  1805. 

Bankruptcy  —  Removal  of  Trustee  and  Commissioners  — . 
Management — ^Conjunct  and  Confident. — This  was  a  petition 
and  complaint  presented  to  the  Court,  for  the  removal  of  a  trus- 
tee, on  the  ground  of  gross  mismanagement  of  the  estate,  and  for 
the  removal  of  the  three  commissioners,  on  the  ground  of  personal 
objection  as  to  one  of  them,  and  as  to  the  other  two,  that  they 
resided  in  Edinburgh,  while  the  trustee,  and  the  bankrupts  and 
bankrupt  estate  were  resident  in  Greenock.  (1.)  Held  that  no 
sufficient  evidence  bad  as  yet  been  adduced  to  authorize  the  re- 
moval of  the  trustee,  or  Mr.  Learmonth,  the  commissioner  first 
alluded  to.  (2.)  But  that  the  two  other  commissioners  were  not 
duly  chosen,  in  respect  they  did  not  reside  in  Greenock,  where 
the  business  must  be  chiefly  conducted,  and  where  the  trustee 
himself  resided.  The  first  question  was  alone  appealed  to  the 
House  of  Lords,  and  the  case  was  remitted  for  re«>consideration,with 
considerable  doubts  expressed  as  to  the  judgment  of  the  Court  of 
Session,  and  special  directions  as  to  the  points  to  be  reviewed. 

This  was  a  petition  and  complaint  to  the  Court,  presented 
by  creditors  for  removal  of  the  respondents,  as  trustee  and 
commissioners  on  the  sequestrated  estate  of  Campbell,  Ruth- 
ven,  and  Lindsay,  West  India  merchants  in  Greenock,  in  the 
following  circumstances : — 

The  bankrupts  were  West  India  merchants  in  Greenock, 
having  estates  in  the  West  Indies,  and  also  in  possession  of 
several  vessels  to  carry  on  their  extensive  trade. 

The  company  of  Learmonth  and  Lindsay,  merchants  in 
London,  were  agents  and  brokers  for  the  company  of  Camp- 
bell, Ruthven,  and  Lindsay  in  London,  and,  in  this  capacity, 
had  made  advances  for,  and  became  their  creditors  to  the 
extent  of  £50,000. 
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In  1801,  it  was  stated  that  this  was  the  amount  of  their       1805 
debt  against  the  company  of  Campbell,  Ruthven,  and  Lind- 


say,  when  the  following  mode  of  transaction  was  proposed  ^^^^^^^^y  ^• 
by  them.  Learmonth  and  Lindsay  directed  their  debtors  to  m'sair,  &c. 
draw  bills  on  them,  payable  in  London,  at  two  or  three  or 
four  months  date,  and  to  discount  these  bills,  and  remit  the 
proceeds  to  Learmonth  and  Lindsay ;  and,  when  these  bills 
became  due,  to  provide  for  them  by  drawing  other  bills,  and 
discounting  these  in  Scotland,  and  remitting  the  proceeds  in 
the  same  manner. 

Robert  Allan  and  Son,  bankers  in  Edinburgh,  were  the 
one  brother  in  law,  and  the  other  nephew  to  Learmonth ; 
and,  in  order  to  facilitate  these  bill  transactions,  which  were 
bills  for  the  accommodation  of  Learmonth  and  Lindsay,  ho 
introduced  Campbell,  Kuthven,  and  Lindsay,  to  these  gentle- 
men as  bankers,  and  it  was  arranged  that  these  bills  should  be 
transmitted  for  discount  to  Allan  and  Son,  that  they  might 
discount  and  remit  the  proceeds  to  London.    It  was  alleged, 
that  many  bills  so  remitted  were  never  discounted,  nor  the 
proceeds  transmitted,  although  this  was  pretended   to  be 
done.   The  object  by  this  transaction  was,  to  keep  the  largo 
capital  of  £50,000  constantly  afloat  by  accommodation  bills, 
which  ill  the  end  was  ruinous  to  the  bankrupts.   Thus,  when 
a  bill  was  drawn  at  Greenock,  and  transmitted  to  Messrs. 
Allan,  they  charged,  in  the  first  place,  the  whole  interest 
from  the  date  of  receiving  that  bill  to  the  day  it  became 
payable  in  London.    2d,  They  charged  a  half  per  cent,  upon 
the  whole  amount  of  the  bill.     3d,  They  charged  one  half 
per  cent,  for  a  bill  on  London  to  be  remitted  to  Learmonth 
and  Lindsay  for  the  proceeds,  payable  at  three  days  sight. 
4th.  They  charged  the  stamp  for   that   bill.      5th,    They 
carried  the  transaction  into  a  general  account,  upon  the 
gro88  amount  of  which  they  charged  a  quarter  per  cent, 
b'tb,  On  this  bill  Messrs.  Learmonth  and  Lindsay,  on  their 
own  account,  charged  the  interest  from  the  time  of  its  being 
presented  for  acceptance  until  it  was  paid ;  and,  7th,  They 
charged  one  half  per  cent,  upon  the  amount  of  it.   Thus  tho 
debtors  were  constantly  paying  at  the  rate  of  16  or  18  per 
cent,  upon  tho  whole  sum  kept  afloat,  by  which  means  the 
debt  was  increased  in  a  few  years  to  £60,000. 

Mr.  Learmonth  foreseeing  that  this  mode  of  transaction 
miut  ultimately  ruin  the  company  of  Campbell,  Ruthven, 
&nd  Lindsay,  came  to  Greenock,  looked  into  tho  whole  con« 
cems  of  the  company,  took  the  chief  management  himself 
for  eighteen  months,  and,  perceiving  distinctly  that  bank- 

VOL.  V.  E 
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1806.       ruptcy  was  inevitable,  he  persuaded  the  company  to  grant 

hira  absolute  conveyances  to  all  their  heritable  property  which 

CAMPBELL,  c.  ^^^^  posscsscd,  aud  al80  all  the  ships  belonging  to  them, 
m'nair,  &c.  and  thus  obtained  preferences  to  the  amount  of  £20,000  or 
£30,000,  to  secure  tlieir  large  usurious  debt. 

It  was  stated,  that  Learnionth  had  desires  after  the  trade 
of  Campbell,  Ruthven,  and  Co.,  and  wished  to  supplant 
them  in  it ;  and,  with  that  view,  soon  after  he  got  his  firm 
BO  far  secured  for  their  debt,  ho  proposed  to  Campbell  a 
trust  deed  for  behoof  of  his  creditors,  in  which  he  was  to  bo 
vested  as  trustee  for  these  creditors  with  the  whole  estate, 
and  to  carry  on  the  West  India  trade,  but  this  the  company 
refused ;  and,  upon  threats  of  Learmonth  and  Lindsay,  they 
thought  it  proper  to  apply  for  sequestration  of  their  estates, 
Julj  4,  1804.  of  this  date. 

Learmonth  then  endeavoured  to  get  the  management  of 
the  bankrupt  estate  into  his  own  hands,  and  thoso  con- 
nected with  him  in  those  transactions.  Ho  was  appointed 
interim  factor.  He  was  anxious  to  get  himself  appointed  trus- 
tee ;  but  ultimately,  Mr.  Buchanan  (who  refused  to  accept 
and  resigned)  and  Mr.  M*Nair,  were  elected  trustees,  Mr. 
Learmonth  and  Mr.  Allan  becoming  their  sureties.  There- 
after, Mr.  Learmonth,  Mr.  Allan,  and  Mr.  Haig,  were  ap- 
pointed commissioners.  These  appointments  were  opposed, 
on  the  ground  that  these  persons  having  an  interest  adverse 
to  the  other  creditors,  were  incapable  of  judging  impartially 
of  those  legal  questions,  which  their  own  transactions  with 
the  bankrupts,  immediately  before  the  bankruptcy,  made  it 
necessary  to  investigate,  but  this  opposition  was  unsuccessful. 

It  appearing  to  the  creditors,  from  various  transactions, 
that  the  whole  management  of  the  bankrupt  estate  was  de- 
legated on  Mr.  Learmonth,  and  that  the  creditors  had 
little  hope  of  obtaining  the  illegal  preferences  and  large 
usurious  debt  of  Learmonth  and  Lindsay  reduced,  they  were 
under  the  necessity  of  praying  the  Court  to  remove  the 
trustee  and  commissioners  from  their  respective  oflSces.  The 
objections  against  Mr.  Learmonth  were,  that  he  was  ineligi- 
ble to  this  office,  as  being  conjunct  and  confident  with  the 
bankrupts ;  that  he  was  unfit  for  the  management,  in  respect 
of  the  nature  of  the  claims  reared  up  for  Learmonth  and 
Lindsay,  and  Allan  and  Son,  and  in  respect  of  the  fraudulent 
preferences  he  had  obtained  immediately  before  the  bank- 
ruptcy. In  addition,  it  was  objected  to  Mr.  Allan  and  Mr. 
Haig's  appointment  as  commissioners,^  that  they  resided  in 
Edinburgh  and  not  in  Greenock,  and  could  not  superintend 
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the  actings  of  the  trustee.     In  regard  to  the  removal  of  the        1805 
trustee,  they  averred  that  his  appointment  had  been  obtain- 


ed  by  corrupt  means — that  he  had  abandoned  the  manage- ^^^'*®^^^»  ^^'^ 
ment  of  the  estate  to  Mr.  Learmonth, — that  ho  had  fraudu-  m'nair,  &c. 
lently  disposed  of  monies  belonging  to  the  estate^  instead  of 
placing  them  in  bank  for  general  distribution,  in  terms  of  the 
statute.  The  respondents  answered  the  complaint  separately, 
in  which  they  denied  the  facts,  and  maintained  there  was  no 
firaud,  and  no  legal  ground  for  authorizing  the  Court  for  inter- 
fering. 

Mr.  Learmonth  had  been  interim  factor ;  and  it  ap- 
peared that,  after  the  appointment  of  the  trustee,  he  had 
disposed  of  sugars  belonging  to  the  bankrupt  estate,  amount- 
ing to  £3072,  at  a  disadvantage,  and  had  taken  bills  for 
the  price,  and  discounted  them  with  Mr.  M'Nair's  bank. 
The  answer  to  this  was^  that  this  step  was  necessary,  in 
order  to  pay  off  certain  claims  on  the  bankrupt  estate,  which 
could  not  stand  over. 

The  Court  pronounced  this  interlocutor : — "  Find  no  suf-  Feb.  26, 1805. 
"  ficient  cause  yet  shown  for  removing  John  M'Nair  from 
"  the  office  of  trustee,  which  he  at  present  holds,  in  conse- 
"  quence  of  having  been  elected  by  a  majority  of  the  credi- 
'*  tors,  in  terms  of  the  statute.  They  also  find,  that  no  suf- 
*'  ficient  cause  has  yet  been  shown  for  discontinuing  Alexan- 
"  der  Learmonth,  who  was  chosen  by  the  same  majority,  as 
"  one  of  the  commissioners :  Find^  That  Thomas  Allan  and 
"  James  Haig  were  not  duly  chosen,  as  the  other  two  com* 
••  missioners,  in  respect  that  they  do  not  reside  in  the  town 
"  of  Greenock,  where  the  business  must  be  chiefly  con- 
"  ducted,  and  where  the  trustee  himself  resides  ;  and,  be- 
"  fore  further  answer,  allow  the  complainers,  on  or  before 
"  Tuesday  next,  to  put  in  a  condescendence,  in  terms  of  the 
**  act  of  sederunt,  specifying  the  charges  which  they  mean 
"  still  to  insist  on  against  the  said  John  M^Nair  and  the 
"said  Alexander  Learmonth,  or  either  of  them,  and  the 
**  mode  of  proof  by  which  they  propose  to  substantiate  the 
**  same.  And,  lastly,  appoint  a  meeting  of  the  creditors  to 
''  be  held  at  Greenock,  upon  the  I5th  day  of  March  next,  in 
"order  to  name  two  commissioners,  in  place  of  Thomas 
**  Allan  and  James  Haig ;  and,  in  the  meantime,  ordain  John 
"  M'Nair  to  proceed,  as  trustee  in  the  execution  of  his  office, 
"  in  terms  of  the  act  of  Parliament,  without  any  advice  or 
**  interference  of  commissioners,  until  the  said  nomination  of 
"  new  commissioners,  in  place  of  the  two  who  have  been 
"  found  disqualified,  shall  take  place." 
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1805.  On  reclaiming  petition,  along  with  tho  condescendence 

ordered  to  be  given  in,  and  also  a  petition  to  interdict  John 


cAMPBELL,&c.  jj4j;jjjj,  fj.Qj^  selling  tho  heritable  property  belonging  to  the 
m'nair,  &c.   bankrupts,  the  Court  pronounced  this  interlocutor: — '*  Of 

Mar.  7, 1»05.«<  j^ew  ordain,  and  hereby  authorize  the  said  John  M'Xair  to 
"  proceed  in  the  meantime  as  trustee  in  the  execution  of 
•*  his  office,  in  terms  of  the  act  of  Parliament,  in  manner 
'*  mentioned  in  the  interlocutor  reclaimed  against,  and  in  bo 
"  lar  refuse  the  desire  of  these  petitions,  but  quoad  ultra 
"  appoint  answers  to  be  given  in  to  said  two  petitions  and 
•*  condescendence,  the  same  to  be  printed  and  boxed." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  tho  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  The  Lord  Ordinary  ought 
not  to  have  confirmed  the  election  of  John  M^Nair,  because, 
by  the  statute  33  Geo.  IH.  c.  74,  a  conjunct  or  confident 
person  with  the  bankrupt  is  ineligible  to  the  office  of  trus- 
tee or  commissioner ;  and  John  M'Nair  having  corruptly 
bargained  and  agreed  with  Mr.  Learmonth,  a  person  con- 
junct and  confident  with  tho  bankrupts,  to  possess  himself 
of  the  office  of  trustee,  with  the  view  of  devolving  the  ma- 
nagement on  him,  whereby  Mr.  Learmonth  might  the  better 
serve  his  own  interests  on  the  estate,  his  election  ought 
not  to  have  been  confirmed.  2,  The  Court  ought  to  re- 
move him,  because  of  his  devolving  the  management  of  the 
estate  on  Learmonth  ;  of  his  allowing  Learmonth  to  appro- 
priate large  sums  to  his  own  purposes,  in  place  of  lodging 
these  in  bank,  and  because  of  his  having  acted  as  Lear- 
month and  Lindsay'^s  agent,  in  procuring  for  them  prefer- 
ences, to  tho  prejudice  of  the  trust  estate.  3.  The  Court 
ought,  in  these  circumstances,  to  have  appointed  an  interim 
manager,  and  ordered  a  meeting  of  creditors  to  appoint  a 
new  trustee  and  commissioners,  and  to  have  found,  that 
those  creditors,  whoso  debts  had  been  objected  to  upon  spe* 
cific  grounds,  and  who  had  an  obvious  interest  to  introduce 
a  system  of  management  hostile  to  tho  general  interest  of 
the  trust  estate,  should  have  no  vote  at  such  meeting.  4. 
At  least,  the  Court  ought  not  to  have  authorized  M^Nair  to 
proceed  without  tho  advice  or  interference  of  tlie  commis- 
sioners, because  tho  doing  so,  in  this  case,  was  conferring 
powers  upun  the  trustee  not  authorized  by,  but  in  express 
contradiction  to  the  statute — powers  which  ought,  in  no 
case,  to  be  conferred  on  a  trustee,  especially  where  his  con- 
duct is  arraigned  by  so  large  and  respectable  a  body  of  cre- 
ditors offering  to  prove  their  averments  itistanter  by  the 
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most  unexceptionable  evidence.     5.  Because  the  Court  of       1803. 
Session  have  an  inherent  right  to  interpose  their  authority    — — — 
for  the  ends  of  justice  in  such  cases,  though  not  specially  ^^^^^^^^'  ^* 
provided  for  by  the  statute  or  common  law ;  and  therefore  m*nair,  &c. 
ought,  in  this  case,  either  to  have  nominated  a  proper  person 
to  the  office  of  trustee,  or  to  have  appointed  the  creditors 
to  meet  and  choose  a  trustee,  and  it  is  competent  to  the 
Court,  and  in  accordance  with  former  practice,  so  to  regu« 
late  the  matter. 

Pleaded/or  the  Respondent  M*Nair. — The  bankrupt  statu  to 
having  declared  the  right  of  election  to  be  in  the  majority  in 
Talue  of  the  creditors,  the  Court  have  no  power,  either  to 
name  a  trustee  or  to  disqualify  any  of  the  creditors  who  had 
proved  their  debts,  from  voting.    By  the  statute,  33  Geo.  III. 
c.  74,  (and  39  Geo.  IIL  c.  53,  and  43  Geo.  IIL  c.  24),  §  20,  it 
is  enacted,  that,  at  the  meeting  for  electing  the  trustee  "  the 
"  majority  of  creditors  in  value  or  extent  of  debt  present  at 
••  the  meeting  shall  determine  who  is  to  be  trustee."     And 
by  sec.  59,  it  is  enacted,  ^^  that  it  shall  be  competent  at  any 
"  time  for  one- fourth  of  the  creditors  in  value  to  apply  sum- 
"  marily  to  the  Court  of  Session  for  having  him  removed, 
"  upon  cause  shown  ;  a  majority  of  creditors  in  value,  at  any 
'*  meeting  to  be  advertised  for  the  purpose,  shall  likewise 
"  be  entitled  to  remove  and  accept  of  the  resignation  of 
"  any  trustee."     These  are  the  only  provisions  of  the  act 
with  respect  to  the  appointment  and  removal  of  the  trus- 
tee; and  as  the  respondent  has  been  duly  elected,  and  the 
appellants  do  not  amount  to  one-fourth  of  the  creditors  in 
▼alue,  it  is  not  competent  to  them  to  apply  for  his  removal. 
2.  The  grounds  upon  which  the  appellants  rest  their  appli- 
cation for  removal  of  the  trustee  consist  entirely  of  allega- 
tiong  of  mismanagement,  and  converting  the  trust  funds  to 
his  own  use,  or  permitting  Mr.  Learmonth  to  receive  and 
appropriate  the  same  to  the  prejudice  of  the  appellants.    On 
the  supposition  that  all  this  were  true,  which  assuredly  it  is 
oot,  the  particular  procedure  applicable  to  such  case  is  also 
laid  down  in  sec.  59  of  the  bankrupt  act,  which  declares, 
"  that  the  interim  manager,  and  likewise  trustee,  shall,  at 
'*  all  times,  be  amenable  to  the  Court  of  Session,  by  summary 
"  application  to  that  Court,  to  account  for  his  intromissions 
"  and  management,  and  answer  for  his  conduct,  at  the  instance 
"of  any  party  interested."     By  which  it  is  plainly  seen 
that  the  appellants,  who  do  not  amount  to  one-fourth  of 
the  creditors,  may  oblige  the  trustee  to  render  an  account 
of  intromissions  to  that  Court,  when,  if  he  shall  be  found  to 
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1805.       have  misapplied  the  funds,  ho  may  be  made  liable  for  the 
loss ;  and  as  the  trustee  has   found  ample  security  to  the 


cAMPBELL,&c.  extent  of  £10,000,  nearly  to  the  full  amount  of  the  whole 

m'naib,  &c.  debts  due  the  appellants,  and  is  quite  willing  to  account, 

there  seem  no  grounds  for  removing  him  from  the  office. 

Pleaded  for  Mr,  Lear  month. — In  regard  to  Mr.  Learmonth, 
the  same  objection  to  the  competency  of  the  interference  of 
the  Court  applies.  He  has  been  duly  elected  to  the  office  of 
commissioner  by  a  majority  of  the  creditors  in  value,  as 
directed  by  sec.  28  of  the  act ;  and  no  power  is  given  by  the 
said  act  to  remove  a  commissioner  who  has  been  duly 
elected.  Even  if  it  were  competent  so  to  remove  him, 
there  were  no  grounds  in  fact,  for  so  doing. 

After  hearing  counsel, 

Lord  Chakcbllor  Eldon  said,  * — 
**  My  Lords, 

^'  This  appeal  of  Campbell  and  Others  v,  John  M'Nair  and  Alex- 
ander Learmonth,  is  a  case  of  very  great  importance,  and  your 
Lordships  are,  for  the  first  time,  called  upon  to  consider  the  pro- 
ceedings of  the  Court  of  Session  in  Scotland — proceedings  as  they 
term  them — by  sequestration  of  the  bankrapts'  estates.  My  Lords, 
the  case  which  has  been  submitted  to  your  Lordships'  consideration, 
and  the  topics  urged,  I  can  venture,  upon  my  experience,  to  state  to 
your  Lordships,  would  not  have  consumed  a  quarter  of  an  hour  in 
the  Court  of  Chancery  in  this  part  of  the  Island,  with  reference  to 
the  question.  Whether  certain  individuals  (one  of  whom  has  been 
chosen  a  trustee,  and  the  other  a  commissioner,  of  the  sequestrated 
estates),  should  continue  with  the  characters  that  belong  to  a  trus- 
tee ;  the  commissioner  being,  as  well  as  the  trustee,  a  trustee  for 
all  the  creditors,  and  who  ought  therefore  to  be  capable,  and  clearly 
capable,  beyond  all  suspicion,  of  acting  with  indifference,  liberality, 
and  impartiality,  to  all  the  creditors  ?  It  has  been  laid  down  here, 
for  a  considerable  time,  as  a  clear  rule,  if  a  person  is  elected  to  the 
situation  of  assignee,  who  has  an  interest  beyond  that  which  be- 
longs to  him  as  an  ordinary  creditor  under  the  commission,  that  is 
to  say,  if  he  possessed  himself  by  conveyance,  where  the  conveyance 
is  not  perhaps  effectually  questionable,  but  reasonably  questionable, 
by  taking  pledges  of  real  property,  and  possessing  himself  of  personal 
property,  by  being  much  engaged  in  complicated  transactions  with 
the  bankrupt,  which  should  be  examined,  such  a  creditor,  being 
clothed  with  the  character  of  assignee,  is  thought  to  be  invested 
with  a  character  which  enables  him  to  discuss  those  questions,  with 
reference  to  the  other  creditors,  with  great  and  undue  advantage  to 
himself.  He  must  act  as  trustee  to  the  body  of  the  creditors  com- 
pletely in  every  transaction  relative  to  the  bankrupt's  estate  ;  and,  on 

•  From  Mr,  Gurnev's  short-hand  notes. 
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the  other  hand,  as  an  individual  interested  for  himself,  defending        i805. 
his  own  transactions  with  himself,  and  boand  not  to  impeach,  but 


to  support  his  own  character  as  assignee.      The  Court,  therefore,  ca.mpbf.ll,&c. 
docs  not  trouble  itself  to  inquire  into  the  question,  Whether  there      ^     ^' 
has  been  any  actual  misconduct  after  he  has  been  elected  into  the  '      ' 

ntnation  of  assignee  or  trustee  ?  But  it  says,  and  says  upon  general 
principles,  that  he  has  an  interest  to  support,  which  is  likely,  un- 
doubtedly, to  influence  and  bias  him  against  the  general  body  of 
creditors.     And  though  the  act  gives  a  certain  number  and  value  of 
the  creditors  to  elect  whom  they  will,  the  construction  of  that  act 
has  been,  that,  in  making  that  election,  they  are,  nevertheless,  upon 
general  principles,  bound  to  elect  some  person  who  will  be  as  indif- 
ferent in  respect  to  himself,  as  he  will  be  to  all  the  other  creditors ; 
and,  if  he  has  an  adverse  interest  to  support,  the  fact  of  his  having 
an  adverse  interest  to  support,  is  thought  sufficient  to  call  upon  the 
Court  to  declare,  that  within  the  intention  and  meaning  of  the  act, 
he  is  a  person  not  capable  of  being  elected  to  that  trust.     My  Lords, 
we  have  gone  farther  than  that,  because,  in  respect  to  the  miscon- 
duct of  an  assignee,  we  hold  most  clearly,  that  when  we  remove 
him,  he  shall  not  be  permitted  to  vote  in  the  choice  of  another  trus- 
tee: and  your  Lordships  will  see,  upon  the  same  principle,  that  it  could 
not  be  within  the  meaning  of  the  act,  when  it  enabled  the  creditor  to 
vote  in  the  choice,  to  give  such  a  creditor  a  powers  whose  vole  in 
the  election  fvould  annihilate  all  choice  ;  and  if  the  ground  of  re- 
moYmg  an  assignee  is,  that  he  has  misconducted  himself,  or  that  he 
is  in  the  situation  in  which  the  law  will  suppose,  from  general  in- 
ddents,  (perhaps  supposed  incorrectly),  with  regard  to  the  indivi- 
dual, that  he  has  not  acted  with  the  same  evenness  towards  others 
as  he  would  act  towards  himself,  then,  in  removing  him,  they  take 
care  to  protect  the  general  body  from  a  careless  assignee,  and  against 
the  influence  of  his  vote  in  the  choice  of  another  assignee  ;  because, 
if  his  vote  determines,  and  if  the  quantum  of  his  debt  will  enable 
him  to  choose  another  who  is  his  creature,  it  is  exactly  the  same 
thmg  as  if  he  was  assignee  himself.     In  this  case,  therefore,  with- 
out examining  at  present  whether  similar  objections  were  stated 
•gaiost  the  other  creditors,  as  are  here  stated  against  Learmonth,  who  is 
chosen  a  commissioner,  without  entering  into  the  question.  Whether 
similar  objections  may  be  applied  to  the  other  creditors,  it  would  be 
cnoDgh  to  say,  there  is  no   further   complaint  before    the  Court 
all^g  the  other  creditors  have  any  interest  ? 

"  My  Lords,  it  has  been  contended  at  your  bar,  that,  according  to 
the  true  intent  and  meaning  of  the  act  relating  to  sequestration,  that 
if  a  person  is  appointed  the  trustee, — if  he  is  chosen  a  trustee  by  a 
majority  of  creditors  in  terms  of  the  act,  that  in  that  office  in  which 
he  is  thus  placed  he  must  remain,  and,  therefore,  upon  general  prin- 
ciples, it  is  contended,  that  the  Court  of  Session  cannot  remove  him. 
"i^My  Lords,  it  does  not  appear  to  me  that  that  point,  which  has 
been  argued  at  your  bar,  has  ever  been  distinctly  before  the  Court 
cf  Sesaton,  nor  does  it  appear  to  me  ajortiori^  that  the  judges  have 
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I  H()5         been  called  upon  to  consider  that  point ;  but  regard  being  bad  to  the 
decisions  in  this  part  of  the  island,  which  have  been  pronounced  up- 


CAMPBRLL,  Xcc.  on  statutcs  almost  in  pari  materia^  and  almost  where  the  express 
m'nair  &  words  of  the  statute  have  been  controlled  by  that  construction — and 
regard  being  had  to  what  has  been  supposed  to  be  the  intent  and 
meaning  of  the  legislature,  aiming  at  giving  some  person  the  control 
over  the  property  to  be  divided,  who  would  be  indifferent  as  between 
himself  and  the  other  creditors.  With  reference  to  this,  it  has  been 
insisted,  that  there  is  an  express  clause  in  one  of  the  statutes*  that  a 
certain  number  of  creditors  must  concur  in  applying  to  the  Court, 
in  order  to  have  a  trustee  removed.  I  should  entertain  a  doubt,  how- 
ever, whether  that  clause  can  be  taken  to  be  a  clause  destructive  of 
the  attempt  to  construe  those  acts  of  Parliament  upon  general  prin* 
ciples,  with  reference  to  the  question,  who  is  capable  of  electing  or 
being  elected  a  trustee,  or  whether,  on  the  other  hand,  that  clause 
may  not  be  satisfied,  by  supposing  it  applies  to  the  case  of  the  elec- 
tion of  persons  duly  nominated,  against  whom  no  general  principle 
militates,  but  afterwards  is  a  person  fit  to  be  removed. 

"  My  Lords,  the  appeal  is  brought  before  your  Lordships  upon 
the  misconduct,  and  upon  the  gross  misconduct  as  it  is  alleged,  ob- 
served by  the  commissioner  and  trustee  since  their  appointment ;  and 
it  appears  to  me  that  the  Court  of  Session  have  not  decided  the  ques- 
tion at  all,  if  I  understand  their  proceedings,  whether  the  fraudu- 
lent conduct  so  alleged,  and  that  gross  misconduct  so  alleged,  has 
existed  in  fact,  much  less  have  they  decided,  if  it  has,  that  a  trustee 
cannot  be  removed ;  but  they  have  ordered  the  parties  to  conde- 
scend upon  the  facts,  and  they  have  given  them  leave  to  go  into  proof 
of  the  facts.  There  can  be  no  principle  upon  which  the  Court  could 
have  taken  that  course,  unless  they  thought,  notwithstanding  the 
terms  of  the  act,  that  they  have  a  power  to  remove  a  trustee  or  com- 
missioner who  was  guilty  of  such  misconduct.  All  that  the  Court 
appears  to  me  to  have  done  is  this,  namely,  to  call  upon  the  party 
to  state  the  facts,  which  they  say  are  the  facts  that  make  out  the 
allegation  of  fraud  and  misconduct,  and  to  allow  the  proof  upon  those 
facts,  and  they  allege  they  do  this  according  to  their  act  of  Sederunt, 
which  your  Lordships  will  recollect,  according  to  the  statute,  they 
have  a  power,  legislatively  as  it  were,  to  pasF,  for  the  purpose  of  sup- 
plying the  defects  of  all  those  acts  of  Parliament,  and  adding  such 
relief  as  is  necessary.  According  to  that  act,  therefore,  they  have 
taken  this  course,  and  having  taken  this  course  according  to  the  act 
of  Sederunt,  it  is  difficult  to  say,  however  inconvenient,  and  how- 
ever much  it  may  press  upon  the  proper  and  prompt  distribution  of 
the  sequestrated  estate,  it  will  be  difficult  to  say,  that  until  the  proof 
is  given  of  the  facts  that  are  to  constitute  the  fraud  alleged,  and  un- 
til the  Court  shall  see  that  proof,  whether  it  is  proper  to  interfere. 
It  may  not  be,  that  they  have  not  taken  the  most  expedient  course, 
though  it  is  a  course  that  may  be  quarrelled  with  by  way  of  appeal ; 
and  r  entertain  a  strong  doubt,  whether,  according  to  the  proceed- 
ii  gs  of  the  Court  of  Session  in  Scotland,  this  appeal  brings  before 
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your  LordsbipB  a  case  on  which  you  have  the  power  of  determining,         |ho5. 
what  I  think  is  one  of  the  most  important  questions  in  this  cause, 


and  the  question  which  the  Court  of  Session  must  sooner  or  later  becAMPscLL,&c. 
called  upon  distinctly  to  determine,  whether  the  circumstance  of  a      ^     ^'   « 
trustee  having  an  interest  adverse  to  the  interest  of  the  body  of  the 
creditois,  necessarily  disqualified  him  from  being  originally  elected  a 
trustee,  or  from  voting  as  a  trustee  or  commissioner ;  and  I  doubt  a 
great  deal,  on  looking  into  these  proceedings,   whether  your  Lord- 
ships can  look  at  them  at  present  as  opening  to  any  other  questions. 
Questions,  respecting  whether  subsequent  misconduct  is  aground  for 
aeekiog  to  remove  those  parties.     The  appointments  have  been  con- 
firmed, and  it  will  be  difficult  to  struggle  with  it ;  but  I  wish  to 
open  the  means  of  doing  it,  whether  the  confirmation  of  the  original 
appointments  does  or  does  not  shut  out  the  discussion  of  the  great 
question  I  have  been  alluding  to^ — namely,  Whether  that  adverse 
interest  does  not  incapacitate  those  parties  to  be  chosen  to  those  offi* 
ces  they  have  been  elected  to  ?      I  shall  therefore  move  that  this 
cause  be  referred  back  to  the  Court  of  Session,  with  special  directions 
open  to  all  these  considerations,  and  which,  if  those  considerations, 
according  to  the  form  of  the  proceedings  of  that  Court,  be  not  open, 
will  not  delay  the  decision  of  the  Court,  and  if  thoy  are  open,  it  will 
caU  upon  the  Court  to  give  this  great  point  due  consideration  ;  and  if 
they  should  be  of  opinion  they  may  exercise  the  same  sort  of  con« 
Btruction  that  we  do  over  our  bankrupt  acts,  they  would  decide  this 
question  upon  the  leading  point,  without  entangling  themselves  with 
all  the  difficulty  and  delay  that  belongs  to  going  into  proof,  before 
they  can  come  to  judgment. 

"  My  Lords,  it  has  been  a  little  difficult  to  pen  such  a  judgment 
as  I  Bhall  advise  your  Lordships  to  accede  to,  in  order  that  the  ends 
at  which  your  Lordships  aim  ^lay  be  attained  ;  I  move,  therefore,  to 
remit  the  cause  back  to  the  Court  of  Session,  and  in  case  that  Court 
shall  be  of  opinion,  due  regard  being  had,  &c. 
(Here  the  Lord  Chancellor  read  a  part  of  his  judgment.) 
*'  Your  Lordships  will  see  that  the  last  words  I  have  said  will 
embrace  another  point  which  has  been  agitated,  that  is,  what  is  the 
amount  of  the  debt  Learmonth  has  proved  ?  Your  Lordships  know,  in 
this  part  of  the  island,  when  a  man  goes  as  a  creditor  to  prove  a  debt 
for  a  bill,  the  mere  words  of  the  act  are,  that  he  is  entitled  to  prove 
the  real  amount  of  the  debts  he  is  to  swear  to  ;  but,  on  the  other 
^d,  if  he  has  property,  you  will  not  let  him  give  in  any  proof 
at  all,  unless  he  will  give  up  that  property  before  he  votes,  apply- 
ing the  sale  of  the  property  he  so  takes,  and  then  reducing  the  debt 
bj  die  amount  of  the  property  so  sold,  and  if  he  chooses  to  have  the 
benefit  of  that,  he  does  not  rank  as  a  creditor  in  any  proceedings  ; 
these  words,  therefore,  will  comprehend  that  point  as  arising  out  of  the 
act    In  order  to  call  the  attention  of  the  Court  to  the  leading  prin- 
ciples, with  a  view  not  only  in  this  case,  but  in  future  cases  that  may 
arise,  to  give  an  intimation  of  the  principles  upon  which  we  proceed, 
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1805.        J  should  advise  your  Lordships  to  proceed  thus: — "But  if  the 

■^"■""^     Court  shall  he  of  opinion,"  &c. 

^^    *    ^*      (Here  the  Lord  Chancellor  read  the  remainder  of  his  judgment.) 

h'naib,  &c.  *'  Meaning  to  say,  that  if,  according  to  the  forms  of  proceeding  of 
the  Court  of  Session^  the  time  is  gone  hy  when  the  original  appoint* 
ments  could  he  objected  to,  and  the  time  is  now  come,  when  the 
question  about  removing  those  persons,  must  he  a  question  upon 
their  subsequent  conduct,  and  not  upon  the  capacity,  that,  in  that 
case,  the  interlocutor  should  be  affirmed ;  because,  in  that  case,  the 
ground  of  removing  them,  with  regard  to  such  subsequent  conduct, 
must  be  alleged  and  proved.  It  appears,  therefore,  that  this  way  of 
putting  the  case  will  open  those  questions  to  discussion,  if  their 
forms  of  proceeding  will  permit  them  to  be  opened ;  and  if  those 
forms  will  not  permit,  then  to  decide  that  the  interlocutor  ought  not 
to  be  reversed.  Thus,  opportunity  will  be  given  to  review  the  in- 
terlocutor, with  regard  to  the  particulars,  as  well  as  with  regard  to 
the  particular  facts  alleged,  upon  which  proof  has  been  proposed." 

It  was  ordered  and  adjudged  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  and  in  case 
that  Court  shall  be  of  opinion  that  it  is  not  now  com- 
petent for  the  appellants  to  call  in  question  the  original 
appointment  of  John  M'Nair  and  Alexander  Lear- 
monthy  or  either  of  them,  in  that  case,  the  several  in- 
terlocutors therein  complained  of  bo  affirmed ;  and  it  is 
further  ordered  and  adjudged,  that  if  the  Court  shall 
be  of  opinion  that  it  is  now  competent  for  the  appel- 
lants so  to  proceed,  then  that  said  Court,  in  such  case, 
do  review  the  several  interlocutors  complained  of;  and 
also  hear  the  parties  upon  the  question,  whether  the 
respondent,  Alexander  Learmonth,  hath  or  hath  not 
been  ranked  and  voted  as  a  creditor  for  a  larger  sum  than 
he  ought  to  have  been  ranked,  and  as  to  the  effect  of 
such  fact,  if  such  hath  been  the  fact,  and  that  the  Court 
do  hear  the  parties,  in  that  case  also,  upon  the  question 
how  far  it  is  or  not  by  law  competent  for  the  Court,  at 
the  instance  of  one  or  more  creditors,  to  remove  from 
the  office  of  commissioner,  or  trustee  of  a  sequestrated 
estate,  any  creditor  nominated  a  trustee  or  commission- 
er, or  any  person  in  effect  elected  to  such  offices  re- 
spectively by  the  vote  of  a  creditor,  (whether  fraud  or 
misconduct  can  or  cannot  be  proved  against  such  cre- 
ditor or  person  so  elected),  the  legal  effect  of  whose 
alleged  transactions  with  the  bankrupt  estate,  prior  to 
the  bankruptcy,  however  just  as  between  such  credi- 
tor and  the  bankrupt,  may  appear  to  be  reason- 
ably questionable,  and  such  as  fairly  to  require  to  be 
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settled  by  proceedings  in   law,   or   the  judgment   of       J  805. 
persons  altogether  impartial,  and  which  creditor  may 


have  considerable  interests  of  his  own  to  protect,  or^^^^^^^^^r^^' 
cause  to  be  protected,  against  the  interests,  and  to  the  m'maib,  &c. 
prejudice  of  the  general  body  of  creditors,  (whose  inte- 
rests,  nevertheless,   a  trustee    or   commissioner   of  a 
sequestrated  estate,  it  is  contended,  is  bound  to  protect 
as   his  own)  such  interests  leading  to  endeavour,    as 
against  them,  to  withdraw,  or  maintain  himself  in  having 
withdrawn,  from  general  distribution,  for  his  own  parti- 
cular benefit,  parts  of  the  bankrupt's  estate,  with  refe- 
rence to  which  he  may  have  had  transactions  with  the 
bankrupts,  before  their  bankruptcy,  fairly  questionabid 
as  to  their  validity  by  the  other  creditors,  even  if  perfect- 
ly just  as  with  respect  to  the  bankrupts  themselves, 
and  whether,  upon  general  principles,  a  person  having, 
or  claiming  to  have  interests  adverse  to,  and  beyond 
those  of  the  body  of  creditors,  can  bo  effectually  cho- 
sen, or  can,  by  the  influence  of  the  amount  of  his  alleg- 
ed debt,  in  the  choice,  effectually  cause  to  be  chosen, 
the  trustee  or  commissioner,  who,  as  it  may  be  alleged, 
ought  to  act  on  behalf  of  all  the  creditors  with  perfect 
indifi*erence  and  impartiality ;  and  in  such  case  as  afore- 
said, after  the  Court  shall  have  reviewed  the  interlocu- 
tors, and   heard  the  parties,   the   Court  is  further  to 
proceed  to  do  what  shall  appear  to  the  Court  to  be  just 
and  according  to  law,  as  to  removing  or  not  removing 
the  respondent,  Alexander  Learmonth,  from  the  oflSco 
of  commissioner,  and  as  to  removing  or  not  removing 
the   respondent,    John   M*Nair,    from     the   office   of 
trustee ;  and  as  to  restraining  or  not  restraining,  the 
respondent,  Alexander  Learmonth,  from  voting  in  the 
choice  of  a  trustee  or  commissioner,  and  to  do  in  all 
other  respects  as  to  all  other  matters  complained  of  in 
the  interlocutors  appealed  from,  what  shall  appear  to 
the  said  Court  to  be  just. 

For  Appellants,  Sir  Samuel  Romillyy  Henry  Erskine^  John 

Clerk. 
For  Respondents,  Wm.  Adavny  W.  Alexander. 

Note. — ^Unreported  in  the  Court  of  Session. — In  the  case  of  Fur- 
long and  Others  v.  M*Nair  and  Others,  (1st  Feb.  1809,  Fac.  Coll. 
Td.  XV.  p.  142,)  it  is  stated  that  the  remit  in  this  case  was  not  ap- 
plied, Learmonth  having  settled  the  cause,  after  the  above  judgment 
m  the  House  of  Lords,  by  purchasing  up  the  debts  of  the  cieditors 
who  opposed  him. 
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1806. 


wuTTE  &c.  W'L^^AM  Whyte,  Portioner  in  Abernethy,n 
V.  and  Anne   Sharp,   Daughter   of  James  f 

8TEWAET.         si^arp,  Weaver  in  Newburgh,  deceased,  M^^^"^"'*' 
the  original  Appellant  in  tliis  cause,  ) 

James  Stewart,  Carrier  in  Dunkeld,      -         Respondent. 

House  of  Lords,  28th  Feb.  1806. 

Reduction  op  Service — Propinquity. — Circumstances  in  which 
a  serrice  set  aside. 

• 

This  was  a  competition  in  regard  to  the  succession  of 

the  deceased  James  Stewart,  which  rested  chiefly  on  the  facts 

adduced  in  proof,  as  to  which  of  them  was  the  nearest  heir 

entitled  to  be  served  and  to  succeed  to  the  deceased. 

The  service  of  the  respondent,  James  Stwart,  had  been 
first  expedo ;  and  so  left  no  room,  it  was  contended,  for  a 
second  service  in  name  of  James  Sharp ;  but  James  Sharp 
also  served  himself  heir,  and  mutual  actions  of  reduction 
were  brought  by  the  parties  against  each  other,  to  set  asido 
Nov.  20,1799.  the  one  service  as  adverse  to  the  other. 

The  Lords,  of  this  date,  pronounced  this  interlocutor : — 
**  Having  advised  this  petition,  with  additional  petition  for 
**  James  Stewart,  and  answers  for  James  Sharp,  sustain  the 
"  reasons  of  reduction  in  the  action  brought  by  James 
"Stewart;  and  reduce,  decern,  and  declare  accordingly; 
"  repel  the  reasons  of  reduction  in  James  Sharp's  action, 
"  assoilzies  James  Stewart  therefrom,  and  decern." 

The  appellant  preferred  a  reclaiming  petition  against  this 
interlocutor,  in  which  he  admitted,  that  unless  he  could 
prove  that  he  was  the  lawful  heir  of  James  Stewart,  he  could 
not  challenge  the  respondent's  service.  He  also  seemed  to 
admit  that  the  proof  he  had  brought  was  not  only  inconsis- 
tent with  his  service,  the  degree  of  relationship  being  alto- 
gether different ;  that  several  important  links  of  the  chain 
had  been  altogether  omitted,  and  no  evidence  brought  that 
James  Stewart,  in  the  island  of  Lewis,  or  his  son  and  daugh- 
ter, said  to  be  the  connecting  links  between  the  ancestors  of 
the  appellant  and  James  Stewart,  ever  existed.  But  it  was 
maintained,  that  the  Court  might  nevertheless  warrantably  de- 
cide in  favour  of  the  appellant,  on  two  grounds;  Ist,  An  alleg- 
ed general  opinion  or  reputation,  during  James  Stewart's  life, 
and  afterwards,  that  the  appellant  was  his  nearest  and  lawful 
heir ;  and,  2dly,  Tho  declarations  of  James  Stewart  himself 
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to  the  same  effect.     But,  fully  aware  these  arguments  were        1806. 

quite  untenable,  ho  demanded  a  farther  proof;  and,  by  the     

permission  of  the  Court,  he  put  in  a  condescendence  (of  ^^**^^''  ^^' 
particulars)  of  the  facts  he  expected  to  prove,  and  of  the  ogilvie. 
names  and  designations  of  the  witnesses  whom  he  meant  to 
bring  forward.  But,  besides  the  danger  and  novelty  of  ad- 
mitting new  and  additional  proofs,  in  a  case  so  peculiarly 
situated,  the  circumstances  appeared  to  be  either  immaterial 
to  the  issue,  or  such  as  the  persons  mentioned  could  not 
swear  to  from  their  proper  knowledge.  And  answers  having 
been  put  in  to  this  petition,  the  Court  refused  to  allow  the 
petitioner  a  farther  proof,  and  adhered  to  the  interlocutor 
reclaimed  against.  Nov.  18, 1800. 

Against  these  interlocutors  James  Sharp  brought  an  ap- 
peal to  the  House  of  Lords,  and,  dying  during  its  depend- 
ence, Anne  Sharp,  his  daughter,  carried  it  on. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

17.  B, — No  Appellant's  case  printed. 
For  Respondents. — R.  Craigiey  J.  P.  Grant, 

Note. — ^Unreported  in  the  Court  of  Session. 


Carron  Company,  ...        -        Appellants; 

John  Ogilvie,  Esq.  of  Gairdoch,  -         Respondent, 

{Et  e  contra.) 
House  of  Lords,  7th  March  1806. 

NiTioiBLE  Rivers — Right  op  Towing  or  Tracking  Path — Pre- 
fiCBimoN — Immemorial  Usage — Interruption — Acquiescence 
—Expense. — 1.  This  was  an  interdict  brought  by  the  respondent, 
with  a  declarator  brought  by  the  appellants,  to  have  it  declared 
that  the  Carron^  being  a  public  navigable  rirer,  all   His  Ma- 
jesty s  lieges  nayigating  this  river,  had  a  right  to  use  the  banks 
thereofi  so  far  as  necessary  for  the  purpose  of  navigation^  and  that, 
past  the  memory  of  man,  a  tracking  path  had  been  used  for  tow- 
ing the  vessels  on  both  sides  of  the  Carron,  and  that  mooring 
posts  had  been  placed  on  these  banks  to  serve  the  same  purpose. 
The  Court  of  Session,  after  proof  taken,  held  that  there  was  es- 
tablished a  right  of  towing  and  tracking  vessels  on  both  banks  of 
the  Carron,  with  the  exception  of  a  part  marked  out,  and  which 
belonged  to  the  respondent,  as  to  which  there  seemed  to  have  been 


OGILVIE. 
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1 806.  8^™®  interruption  acquiesced  in  by  the  public.  Held  in  the  House  of 

Lords,  that  the  right  of  tracking  on  the  north  side  of  the  river,  where 

CARRON  CO.  this  excepted  part  lay,  was  as  good  as  on  the  south.  That  there 
was  a  clear  right  of  tracking  on  both  sides,  in  point  of  law ;  but  that 
the  acquiescence  of  the  parties  may  haye  shut  them  out  from  the 
part  excepted.  2.  That  the  appellants  were  entitled  to  hare 
mooring  posts  on  this  part  so  excepted,  and  that  they  were  not 
liable  to  bear  any  part  of  the  expense  in  keeping  up  the  sea  dykes 
or  mooring  posts. 

Tho  Carron  is  a  navigable  river,  and  has  from  time  imme- 
morial been  frequented  by  vessels  of  different  sizes,  employ- 
ed in  various  branches  of  trade. 

'1  he  land  on  both  sides  of  the  river  is  very  low  and  flat ; 
and  used  at  an  early  period  to  be  overflowed  by  the  tide. 
These  parts  of  the  land  so  overflowed  were  called  "  Sea 
Greens ;''  and,  in  order  to  reclaim  the  good  improveablo 
ground  of  that  part  so  covered,  the  proprietors,  at  a  very 
remote  period,  erected  seadykes,  or  mounds  of  earth,  running 
along  side  of  the  river,  so  as  to  protect  these  lands  from  tho 
tides,  and  to  confine  it  within  its  channel. 

The  method  of  working  vessels  up  and  down  the  river 
was  by  tracking  or  towing ;  and  these  dykes,  where  such 
were  erected,  and  where  there  were  none,  the  banks  along 
the  river,  had  been  used  for  time  past  the  memory  of  man,  by 
the  people  engaged  in  towing  the  vessels. 

In  process  of  time,  other  improvements  were  effected  on 
the  river,  having  in  view  to  facilitate  the  navigation  thereof. 
The  great  and  many  bends  or  windings  of  its  course  inter- 
posed obstacles  and  delays,  to  overcome  which  several  cats 
were  made  in  a  straight  line, — thus  cutting  off  tho  bends  or 
vrindings,  and  at  same  time  affording  the  proprietor  an 
opportunity  of  turning  the  old  bed  or  channel  left  dry  into 
land  fit  for  husbandry.  The  new  banks  and  dykes  on  each 
side  so  formed  by  these  cuttings,  were  used  as  formerly  for 
tracking  or  towing  the  vessels  up  and  down  the  Carron. 
And  these  tracking  paths  were  used  as  common  footpaths  by 
every  person,  though  not  engaged  in  towing  vessels  up  and 
down  the  river.  Besides  this,  there  was  another  right  pos- 
sessed from  time  immemorial,  enjoyed  on  the  same  footing, 
viz.  of  mooring,  and,  for  that  purpose,  of  casting  on  shore 
anchors  where  there  were  no  posts  ;  but  in  some  places  there 
were  permanent  posts  fixed  into  the  sea  dykes  for  this  purpose. 
The  Carron  Company,  deeply  interested  in  tho  navigation 
of  the  river,  from  the  extensive  trade  carried  on  by  them, 


CARBON  CO. 

V. 
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carried  on  their  works  further  up  the  river  than  the  respond-  ^806. 
cnt*a  property.  Some  years  after  they  had  erected  their 
iron  works,  a  shipping  company  was  established  by  Francis 
Garbett  and  Co.  at  Carron  Wharf.  A  large  house  was  here  ogilvie. 
built  bj  them,  part  of  which  served  as  a  dwelling  house,  and 
the  rest  of  the  building,  which  was  extensive,  consisted  of 
warehouses,  counting  house,  and  other  offices  necessary  for 
the  concern.  In  front  of  the  house  there  was  a  pier,  and  a 
crane  erected  thereon,  for  loading  and  unloading.  In  1782 
this  shipping  company  failed,  and  the  property  and  grounds 
were  acquired  by  the  respondent,  Ogilvie. 

Haring  converted  this  house  and  warehouses  into  a  man- 
sion bouse,  and  occupying  the  same  under  the  title  of  Car- 
ron House,  he  began  to  interfere  with,  and  quarrel  and  in- 
terrupt the  sailors  in  tracking  their  vessels  along  this  part  of 
the  river.    He  cut  down  the  mooring  posts,  and  erected 
a  high  wall    across  the  tracking    path,   running   from  the 
west  end  of  his  house  into  the  water,  to  prevent  any  person 
passing  that  way.     He  afterwards  brought  a  suspension  and 
interdict,  to  prohibit  all  from  invading  the  privacy  of  his 
grounds;  whereupon  the  appellants  brought  an  action  of 
declarator  to  have  it  declared,  that  in  this  public  river,  by 
"  the  public  law  of  the  land,  all  his  Majesty's  lieges  have 
"  the  right  of  navigating  rivers  within  his  Majesty's  terri- 
"  tory,  upon  all  occasions,  and  of  using  the  banks  of  these 
•*  liverB  so  far  as  may  be  necessary  for  the  purpose  of  navi- 
"  gating  the  same ;  yet  notwithstanding  the  right  so  vested 
'*  in  his  Majesty's  subjects,  by  the  public  law  of  the  land, 
"  and  that  a  tracking  path  has  been  used  for  tracking  ves- 
"  Bels  along  the  banks  of  the  river  Carron,  and  that  mooring 
"  poles  have  been  placed  upon  the  said  banks  past   the 
*•  memory  of  man,  the  said  John  Ogilvie,  Esq.  (respondent), 
"  proprietor  of  the  ground  upon  the  banks  of  the  said  river, 
"  has  thought  proper,  at  his  own  hand,  without  any  form  of 
"  law,  to  build  a  dike,  and  place  railways  across  the  tracking 
"path  upon  his  property,  on  the  north  bank  of  the  river 
"  Carron,  and  to  cut  down  the  mooring  poles  thereon,  bj 
"  which  the  navigation  of  the  Carron  is  much  interrupted  ;" 
and  therefore  concluding  that  he  had  no  right  to  erect  these 
obstructions,    and   that  the  pursuers   (appellants)  and   all 
othere,  navigating  the  said  river  Carron,  had  right  to  use 
the  banks  for  towing  or  tracking  their  vessels,  and  to  moor 
their  vessels  thereon,  &c.     In  defence,  it  was  pleaded,  that 
a  towing  or  tracking  path  was  not  an  essential  accessary  of  a 
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180G.       navigable  river;  that,  in  the  present  case,  it  is  unnecessary ; 

and  as  the  defender  purchased  his  estate  without  the  burden 

CARROM  CO.  Qf  ^„y  servitude,  he  is  not  obliged  to  submit  to  such  tracking 
oGiLviE.     path  along  his  grounds,  which,  until  these  few  years,  was 
never  used  or  heard  of. 

After  proof  of  the  immemorial  usage,  the  Lord  Ordinary 
reported  the  case  to  the  Court,  who  pronounced  an  interlo- 
Jan.  15  and     cutor,  finding  "  that  the  pursuers  (appellants)  have  a  right 
^  '  •*  to  track  their  vessels  along  both  banks  of  the  Carron,"  on 

bearing  a  proportion  of  the  expense  of  keeping  up  the 
dykes.  Both  parties  reclaiming,  the  appellants  only  against 
bearing  a  proportion  of  keeping  up  the  defender'^s  sea  dykes, 
Feb.  5th  and  the  Court  pronounced  this  interlocutor : — "  Find  that  the 
7th,  1800.  u  pursuers  have  a  right  of  tracking  on  the  whole  south  side 
•*  of  the  river,  so  far  as  the  defender's  property  on  that 
"  side  extends  :  Finds  that  although  a  usage  has  also  been 
•*  proved  of  tracking  occasionally  by  men  landed  from  ves- 
"  sels  on  the  north  side  of  the  river,  yet  as  the  same  is  not 
f'  essential  to  the  navigation,  and  has,  at  times,  and  in  dif- 
''  ferent  places,  been  obstructed  by  the  state  of  the  bank  on 
"  that  side,  and  by  alterations  on  the  bank  which  may  have 
••  been  acquiesced  in,  tlie  pursuers  are  not  at  liberty  to  track 
**  over  the  whok  of  the  said  north  side ;  but  of  tracking  by 
"  men,  on  that  side,  from  the  east  corner  of  the  square 
•*  building  marked  on  the  plan,  where  the  pitch  house  for- 
"  merly  stood,  downward  to  the  eastern  mark  of  the  do- 
**  fender's  property,  and  in  so  far  remove  the  interdict;  but 
**  find  that  they  are  not  at  liberty  to  track  on  that  space 
•*  which  is  interjected  between  the  east  corner  of  the  said 
"  square  building  where  the  pitch  house  formerly  stood,  and 
"  the  old  boundary  of  the  defender's  property  to  the  west 
"  of  his  mansion  house,  and  in  so  far  continue  the  interdict : 
**  Find  that,  in  so  far  as  the  pursuers  make  use  of  the  sea 
**  dykes,  for  the  purpose  of  tracking,  they  must  pay  any 
•*  damage  thereby  occasioned  to  the  dykes :  Find  that  the 
"  pursuers  may  fix  mooring  posts  at  convenient  places  on 
•*  either  side  of  the  river,  as  near  the  brink  of  the  river  as  is 
**  consistent  with  their  being  firm ;  they  being  answerable 
"  for  all  damage  thereby  occasioned  to  the  sea  dykes,  or 
"  otherwise ;  and  with  this  exception,  that  there  are  to  be 
•*  no  such  posts  on  the  north  side,  between  the  upper  end 
'*  of  the  sea  dyke  near  the  pitch  house,  and  the  old  march 
"  aforesaid,  to  the  west  of  the  defender's  house  ;  and  remit 
*'  to  Lord  Balmuto  to  proceed  accordingly."    On  reclaiming 
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petition  from  both  parties,  the  Court  superseded  considera-        i806. 
tion  of  the  prayer  of  the  appellants'  petition,  in  so  far  as  it 


prayed  to  find  them  entitled  to  place  mooring  posts  upon  ^^^^^  ^' 
every  part  of  the  north  bank;    and  quoad  ultra  adhered,     ooilvh. 
The  respondent's  petition  prayed  to  alter  the  interlocutor,  ^^- '^^  ^®^^' 
and  to  find,  1st,  That  the  pursuers  had  no  right  to  track 
upon  any  part  of  the  north  bank,  upon  the  petitioner's  pro- 
perty.    2d,  To  find  that  they  have  no  right  to  track  upon 
the  petitioner's  sea  dykes;  and,  3d,  No  right  to  place  moor- 
ing posts,  except  those  which  are  proved  to  have  been  placed 
and  used  beyond  the  years  of  prescription.    But  the  Court 
refused  as  to  the  first  prayer,  and  quoad  ultra  ordered  an- 
swers.    Upon  consideration  of  which  they  adhered.  ^"^^  24,1800. 

On  the  last  petition  from  the  respondent,  the  Court,  of 

same  date,  refused  ^'  the.desire  of  the  petition,  in  so  far  as  it  June  24, 1800. 

'*  prays  the  Court  to  find  that  the  pursuers  have  no  right  to 

"  track  upon  the  sea  dykes,  and  adhere  to  their  interlocutor 

"thereby  reclaimed   against;     and  before  answer   quoad 

"  uUroj  remit  to  the  Sherifi'-depute  of  the  county  of  Stirling, 

"  after  proper  inquiry  at  persons  acquainted  with  the  navi- 

**  gation  of  the  river,  and  other  persons  of  skill,  to  report 

^  the  number  of  mooring  posts  necessary  for  the  navigation 

**  of  the  river,   and  the  places  where  they  ought  to  be 

"  fixed." 

Upon  advising  this  report,  the  Court  found  that  certain  June  18  ami 
mooring  posts  were  necessary  for  the  navigation  of  the  river,  2^»  ^^^** 
and  within  the  defender's  property,  both  on  the  north  and 
sooth  side  of  the  same,  at  places  marked  out  and  specified. 

igainst  these  interlocutors  the  appellants  brought  an  ap- 
peal, in  so  far  as  it  was  found  that  they  had  no  right  to  track 
their  vessels  on  that  space  of  the  defender's  property  which 
is  interjected  between  the  east  corner  of  the  square  building 
where  the  pitch  house  formerly  stood,  and  the  old  boundary 
o!  the  defender's  property  to  the  west  of  the  mansion  house, 
and  also  in  so  far  as  it  makes  them  liable  in  any  damage  to 
the  sea  dykes,  in  using  them  for  the  purpose  of  tracking, 
and  also  in  any  damage  occasioned  by  mooring  poles  ;  and 
alao  in  placing  such  poles  at  any  place  along  the  banks  of 
the  river,  in  so  far  as  restricted.  The  respondent  brought 
a  cross  appeal  against  these  interlocutors,  praying  that  the 
appellants  have  no  right  of  tracking  on  any  part  of  his  pro- 
perty, nor  of  placing  mooring  poles  thereon. 

Pleaded  for  the  Appellants,— In  point  of  fact,  it  is  esta- 
bliabed  by  the  evidence,  that  from  time  immemorial  there 
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1M6.  lias  boon  a  public,  general,  and  very  considerable  trndo 
carried  on  in  the  river  Carron,  as  far  upas  the  Carron  sboro 
belonging  to  the  appellants,  and  which  is  past  the  respond- 
oGii.viK.  en^H  property.  Timt,  as  necessary  to  thin  trade,  and  tlio 
navigation  of  the  river,  there  has  been,  from  time  immemo- 
rial, an  uninterrupted  ])ractice  of  tracking  on  both  banks  of 
the  river,  and  also  the  right  of  mooring  the  vessels  at  fixed 
points  on  the  sea  dykes  along  the  banks,  so  as  to  establish  a 
prescriptive  right  on  the  part  of  the  public.  But,  in  point 
of  law,  this  river  Carron  being  a  public  navigable  river — a 
juris  pitblicu  the  lieges  have,  at  common  law,  a  right  to  use 
the  banks  of  all  such  navigable  rivers,  for  all  necessary  pur- 
poses of  navigation,  just  as  they  have  a  right  to  use  the  sea 
shore ;  and  therefore  the  appellants  have  a  right  to  track 
along  the  banks  of  this  navigable  river,  which  tracking  is 
necessary,  from  the  peculiar  nature  of  this  river,  in  its  many 
windings,  to  the  navigation.  It  is  truly  a  creek  or  arm  of 
the  sea,  the  tide  going  much  further  up  than  the  respond- 
ent's property.  The  tracking,  therefore,  as  well  as  the 
placing  of  mooring  poles  on  the  banks,  are  rights  beyond 
dispute ;  and  the  interlocutor  of  the  Court,  in  so  far  as  it 
restrained  the  appellants  from  tracking  and  placing  mooring 
poles  on  the  north  bank  of  the  river,  ought  to  bo  altered. 

Fleadedfor  the  Respondent, — 1  ho  rigiit  of  tracking  is  not 
an  essential  accessary  to  the  navigation  of  a  public  river, 
and  therefore  such  right  of  tracking  and  fixing  mooring 
posts  upon  the  banks  of  any  navigable  river,  does  not  exist 
as  a  common  law  right.  Tiie  appellants  have  not  otherwise 
established  a  prescriptive  right  of  tracking  on  the  banks  of 
the  river  Carron,  by  the  evidence  adduced  ;  and  even  if  such 
right  of  servitude  were  established  as  a  servitude,  it  would 
be  still  subject  to  regulation  in  a  way  the  least  burdensome 
to  the  servient  tenement ;  and  tracking,  which  is  a  right  of 
servitude,  is  not  necessary  on  both  banks  of  the  river.  And, 
if  allowed  at  all,  it  must  be  confined  to  the  mere  bai^k^,  and 
cannot  extend  to  the  sea  dykes,  which  are  at  some  distance 
from  the  bed  of  the  river,  leaving  between  them  and  such 
bed,  ground  upon  which  it  is  possible  to  track,  and  where  it 
might  be  performed  with  less  injury  to  the  owner  than  upon 
the  sea  dykes.  And  further,  the  appellants  have  no  right, 
either  at  common  law,  or  by  prescription,  to  fix  mooring 
posts  on  the  banks  of  the  river,  except  where  they  are  prov- 
ed to  have  existed  upwards  of  forty  years  before  the  com- 
mencement of  this  action. 
After  hearing  counsel, 
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The  Lord  Citancbllou  Eldon  said^ —                                                jqq^ 
'*  My  I^rds,  


'^  This  is  a  case  of  an  appeal  and  cross  appeal,  from  the  Court  of  carbon  co. 
Session,  in  regard  to  a  towing  path  along  the  banks  of  the  Carron.  ^' 

It  appears  to  me,  that  this  was  a  case  which  was  very  fit  to  be  settled      ^^^^^^^^ 
by  compromise,  and  it  was  delayed  accordingly  with  that  view  ;  but 
as,  after  the  lapse  of  a  considerable  length  of  time,  there  seems  to  be 
no  hope  of  this,  it  is  necessary,  in  justice  to  both  parties,  to  give  de- 
cision on  the  matters  arising  from  both  appeals. 

^'  There  are  many  interlocutors  in  the  present  cause ;  it  is  my  pur. 
pose,  at  present,  to  state  them  briefly,  with  the  circumstances  of  (he 
case,  to  explain  the  principles  which  influence  my  mind,  in  forming 
the  judgment  which  I  shall  submit  to  you  ;  and  to  move  an  adjourn- 
ment til]  Friday,  when  I  shall  lay  the  words  of  that  judgment  before 
yon. 

"  To  make  this  case  intelligible  at  present,  I  shall  state  its  cir- 
eamstances  shortly.     It  is  alleged  by  the  Carron  Company,  that  a 
tight  of  navigating  the  river  Carron,  and  of  the  use  of  its  banks  for 
the  navigation,  and  for  fixing  mooring  posts,  is  created  by  the  com* 
mon  latv  of  Scotland.     Without  entering  into  this,  it  is  quite  clear, 
in  my  apprehension,  that  this  river  has  been  a  navigable  river  ;  that 
its  banks  have  been  used  as  tracking  paths,  and  that  a  right  of  us- 
ing mooring  posts  in  it  has  existed  for  a  great  number  of  years,  much 
bejond  the  years  of  the  long  preset iption,  and  past  the  memory  of 
nan. 

^  From  a  plan  exhibited  of  the  former  and  present  state  of  the 
rirer,  the  course  of  it  appears  to  have  been  altered,  by  making  short- 
er cats  in  different  parts  of  it ;  part  of  the  grounds  on  its  banks» 
orerfluwed  at  high  tides,  was  protected  by  sea  dykes  as  they  are 
termed — and  thus  the  conterminous  heritors  made  additions  to  their 
properties.  Part  of  these  improvements  was  made  before  Mr. 
Ogilrie^s  time  ;  part  since  he  acquired  the  estate  situate  on  the  banks 
of  this  river,  before  his  time,  considenible  interruption  had  been 
created  to  the  tracking,  at  one  part  of  the  river,  by  the  buildings  and 
erections  at  the  Carron  Wharf. 

^  Mr.  Ogilvie  became  proprietor  of  the  estate  in  17B3  ;  and  he, 
as  the  appellants  allege,  began  to  make  very  considerable  improve- 
ments upon  it,  which  were  encroachments  upon  the  right  of  track- 
ing. Then  a  forcible  removal  took  place  of  some  of  the  impediments ; 
and  Mr.  Ogilvie  brought  a  complaint  against  the  shipmasters  con- 
cerned in  doing  so,  before  the  Justices  of  the  Peace  of  the  county, 
for  destroying  his  plantings  and  inclosures,  under  an  act  of  the  parlia- 
ment of  (Scotland. 

•*  A  bill  of  advocation  carried  this  matter  before  the  Court  of  Ses- 
sion. Mr.  Ogilvie  then  presented  a  bill  of  suspension  and  interdict, 
and  obtained  a  temporary  prohibition  against  landing  or  tracking  on 
the  north  tide  of  the  river. 
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1806,  ^*  The  appellants,  and  certain  of  the  shipmasters,  then  raised  de- 

—    clarators  against  Mr.  Ogilvie  before  the  Court  of  Session,  for  ascer* 
CARBON  CO.   taining  their  rights  in  this  matter.     (Here  his  Lordship  read  the  re- 
cital and  conclusions  of  the  appellants'  summons,  from  page  2  and  3 
of  their  appeal  case.) 

**  Mr.  Ogilvie,  on  the  other  hand,  contended,  that  a  towing  path 
ivas  not  an  essential  accessary  to  a  navigable  river,  and  that,  in  the 
present  case,  it  was  unnecessary.  The  demand  was  of  a  towing  or 
tracking  path  on  both  sides  of  the  river,  and,  in  the  future  proceed- 
ings of  the  most  extensive  litigation,  the  defence  was  restricted  to 
this,  that  there  was  only  a  towing  or  tracking  path  on  one  side. 

*'  It  was  a  material  allegation,  which  Mr.  Ogilvie  made  in  the 
commencement  of  the  cause,  that  the  tracking  path  had  never  been 
heard  of  till  of  late  years.  If  this  were  so^  the  appellants  would 
have  been  obliged  to  make  out  their  right  at  common  law  ;  and  that 
such  right  was  not  lost  by  non-use  or  prescription.  On  the  other 
hand,  I  cannot  imagine  how  it  could  be  made  out,  that  a  towing  path 
was  not  necessary.  The  question  appears  to  turn  wholly  on  the 
custom  and  usage. 

"  I  am  sorry  to  have  observed,  in  this  case,  a  strong  appearance  of 
the  parties  amusing  themselves  by  unnecessary  expense.  They  have 
taken  the  trouble  of  inquiring  what  was  the  usage  of  tracking,  not 
only  on  the  navigable  rivers  and  canals  of  Scotland,  but  on  those  of 
other  countries.  I  believe  it  may  be  asserted,  that  there  are  few 
rivers  where  a  right  of  tracking  on  both  sides  exists  ;  but  if  such  is 
used,  it  cannot  be  shut  out  on  any  ground  of  the  want  of  necessity. 
The  state  of  the  river  Carron  is  such,  that  it  is  convenient  to  track  on 
both  sides  of  the  river ;  but  I  do  not  inquire  into  the  matter  of  con* 
venience ;  the  sole  question  is,  How  the  tracking  has  been  practised 
de  facto  ? 

*'*'  In  a  condescendence  of  facts  given  in  by  the  appellants,  they  in- 
sisted upon  the  exercise  of  the  right  of  tracking  on  both  sides  of  the 
river,  and  also  upon  the  necessity  of  this,  that  mooring  poles  had 
been  used  for  many  years,  till  they  were  cut  down  by  the  defender  ; 
that  the  river  Carron  had  been  long  navigable  for  ships  from  60  to 
100  tons  burden ;  and  they  stated  the  circumstances  that  had  led  to 
the  building  of  Carron  Wharf,  and  the  defender's  house,  which  had 
given  interruption  to  the  exercise  of  the  right  of  tracking. 

The  defender  gave  in  a  condescendence  upon  his  part ;  and  con  • 
tended  that  no  proof  was  necessary  of  the  usage  of  tracking,  on  ac- 
count of  the  interruption  given  thereto  and  acquiesced  in  ;  but  this 
opposition  was  ineffectual,  and  a  proof  was  allowed. 

"  The  Court  then  pronounced  the  interlocutor  15th  Dec.  1798.*' 
(His  Lordsliip  read  the  same,  and  mentioned  that  it  was  appealed 
from  on  both  sides.)  '^  I  might  call  your  particular  attention  to  part 
of  this  interlocutor,  finding  that  the  pursuers  must  bear  a  proportion 
of  the  expense  of  keeping  '  up  the  defender's  sea  dykes  used  by  them 
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*  as  tracking  paths ;'  this  is  one  point  made  in  the  appeal  of  the  Car- 
ron  Company. 

'*•  In  looking  through  the  notes  of  the  judges'  opinions,  which  have 
been  banded  to  ns,  I  cannot  find  that  counsel  have  ever  been  heard 
upon  this  point.  There  was  a  difference  of  opinion  among  the  judges, 
whether  a  hearing  upon  this  should  take  place  or  not ;  but  the  ma- 
jority of  the  judges,  without  hearing  an  argument  upon  the  point, 
were  of  opinion  expressed  in  this  interlocutor. 

"  Upon  this,  I  am  free  to  deliver  ray  opinion,  that  if  the  Carron 
Company  have  established  a  right  of  tracking  on  both  sides  of  the 
rirer,  as  I  think  they  have  clearly  done,  I  cannot  imagine  on  what 
ground  it  is,  that  those  using  the  sea  dykes  are  obliged  to  maintain 
them.  In  Scotland,  the  owner  of  the  dominant  tenement  is  not  lia- 
ble in  expenses  to  the  owner  of  the  servient  tenement :  those  who 
possess  the  lower  ^>artments  of  large  houses  are  obliged  to  keep  them 
vp  to  support  the  upper  apartments. 

'^  Let  us  see  what  the  case  was  here,  the  right  of  tracking  was 
dearly  established  before  the  erection  of  the  sea  banks ;  and  this 
right  of  tracking  must  have  been  upon  the  banks  as  they  naturally 
were.    Those  using  the  right  of  tracking  could  not  call  upon  the 
owners  of  the  adjacent  lands  to  put  the  banks  of  the  river  into  bet- 
ter order  than  they  were  by  nature.      If  these  owners,  to  improve 
their  lands,  choose  to  build  dykes,  the  act  of  tracking  on  those  dykes 
arose  from  the  act  of  the  owners  of  the  lands.     If  these  owners  had 
left  room  for  the  tracking  path  this  might  have  been  different.     But 
ifby  call  upon  the  tracker  to  pay  any  part  of  the  expense  which  was 
to  be  applied  to  a  purpose  totally  different  ?     In  the  present  case,  he 
^m  obliged  to  go  upon  the  sea  banks  ;  he  could  not  be  compelled  to 
track  in  the  river,  nor  on  the  grounds  beyond  the  sea  dykes,  because 
these  grounds  were  lower  than  the  sea  dykes,  and  the  trackbg  would 
thereby  have  been  interrupted. 

*^  What  proportion  too  of  the  expense  could  be  settled  here  be- 
tween the  appellants  and  respondent  ?  The  right  of  tracking  is  not 
one  confined  to  the  appellants,  but  is  open  to  all  His  Majesty's  sub- 
j^.  The  interlocutor  of  the  Court,  on  this  point,  appears  to  me  to 
ttj,  that  if  a  proprietor  raises  sea  banks  for  his  own  purposes,  he 
•ball  be  entitled  to  take  a  toll  to  maintain  them  from  those  who,  in 
the  exercise  of  their  right  of  tracking,  are  obliged  to  use  them.  I 
tbink  inch  a  principle  utterly  unmaintainable. 

"  If  the  fact  be^  that  the  respondent  was  not  heard  upon  this  in 
the  Court  below,   and  if  substantial  reasons  could  be  shown  on  be- 
half of  the  respondent's  claim  on  this  point,  I  should  be  extremely 
aorrj  to  shut  him  out  from  being  heard  thereon.     I  feel  a  difficulty 
whether  to  move  for  a  reversal  of  the  judgment  upon  this,  or  to  al- 
low the  respondent  to  be  farther  heard  thereon.     If  it  is  not  argued 
to  us  betwixt  and  Friday  on  his  part,  that  he  could  support  this  by 
a  hearing,  I  shall  take  it  for  granted  that  this  part  of  the  interiocutor 
U  not  to  be  sustained. 
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1806.  '^  Both  parties  reclaimed  against  the  interlocutor  fihich  I  hare 

-— »^«—  stated,  and  new  writings  hearing  upon  the  points  at  issue  were  dis- 
CARRON  CO.  covered,  and  laid  before  the  Court.  Then  the  interlocutor  of  och 
February  1800  was  pronounced,  (here  his  Lord^liip  read  the  same.) 

*^  My  mind  cannot  see,  what  there  is  in  the  right  of  tracking  on 
the  south  side  of  the  river  that  does  not  also  appir  and  exist  with 
reference  to  the  north  side,  except  where  such  right,  may  he  gone,  hy 
interruption,  and  an  interruption  acquiesced  in.  The  right  must 
either  amount  to  a  legal  usage,  or  must  not  be  sufficient  to  found 
one.  The  language  of  this  part  of  the  interlocutor,  therefore,  ap- 
pears to  roe  inaccurate.  My  observation  on  this  is  made  only  to 
inquire,  if  it  will  enable  us  to  sustain  the  subsequent  part  of  the  in- 
terlocutor, limiting  the  right  of  tracking  on  the  north  side  of  the 
river  within  certain  definite  points. 

**  Speaking  as  an  English  lawyer,  it  appears  to  me  that  this  in- 
terlocutor contains  a  great  deal  more  of  what  I  may  term  judicial 
compromise,  than  we  could  allow  in  our  courts  of  this  country.  But, 
after  looking  as  narrowly  at  this  case  as  I  possibly  can,  and  having 
reference  to  the  principles  of  the  law  of  Scotland  upon  prescription, 
and  the  interruption  of  prescription,  though  I  am  not  prepared  to 
say  that  I  understand  the  facts  upon  which  it  is  to  be  supported ; 
yet,  on  the  other  hand,  I  do  not  see  sufficient  grounds  on  which  to 
advise  your  Lordships  to  reverse  the  opinion  of  the  majority  of  the 
the  Court  as  to  this. 

'^  As  to  the  declarations  in  the  interlocutor,  that  the  pursuers  may 
fix  mooring  posts  at  convenient  places  at  either  side  of  the  river, 
this  appears  to  be  right ;  but  if  the  king's  subjects  have  a  right  to 
mooring  posts  upon  this  river,  even  upon  the  sea  dykes  or  other 
erections  made  by  the  neighbouring  proprietors  for  their  own  accom- 
modation, it  will  be  very  difficult  to  sustain  the  latter  part  of  this 
interlocutor,  with  regard  to  the  damage  done  to  the  sea  dykes  by 
the  mooring  posts. 

^«  One  principal  difference  between  the  parties  as  to  these  was, 
with  regard  to  the  propriety  of  the  reference  to  the  Sheriff.  But  this 
reference  was  made ;  and,  in  the  subsequent  directions  with  regard 
to  the  placing  the  mooiing  posts,  it  does  not  appe&r  to  me  that  the 
Court  has  gone  beyond  their  powers  in  this  species  of  arrangement 

*'  Upon  the  whole,  if  it  be  sufficiently  proved,  (as  I  think  it  is), 
that  a  right  of  tracking  exists  on  both  sides  of  this  river,  then  the 
general  law  has  nothing  to  do  with  this  case ;  and  the  alteration 
of  the  course  of  the  river  is  nothing.  The  right  of  tracking 
still  continues,  without  regard  to  such  alteration,  iiis  Majesty's 
subjects  might  for  a  time  yield  to  this,  and  use  u  boat.  I  see  no 
principle  upon  which  the  right  of  tracking  should  be  confined  to  the 
south  side  more  than  to  the  north  ;  and  1  think  I  see  too  much  of 
judicial  compromise  in  what  the  Court  has  done  ;  but  I  think,  at 
same  time,  that  the  acquiescence  of  parties  has    shut   thew    out 
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from  tbeir  right  of  tracking  at  the  particular  places  alluded  to.    But        1806. 
there  appears  to  be  no  ground  on  which  to  throw  upon  the  appellants     — i* 
on  J  psirt  of  the  expenses  of,  or  damages  occasioned  to  the  respond-   cabron  co. 
em's  sea  dykes,  constructed  for  the  iinprovement  of  his  lands.  ooilvir. 

*'  On  these  grounds,  it  is  my  intention  to  propose  an  adjournment 
till  Friday,  that  we  may  learn,  in  the  meantime,  if  the  respondent 
wishes  to  be  farther  heard  in  the  Court  below ;  and  to  hand  in 
what  occurs  to  me  as  a  form  (of  the  judgment),  which,  on  account 
of  the  number  of  interlocutors^  is  involved  in  some  difficulty." 

On  his  LordBhip*s  motion,  the  cause  adjourned  accordingly. 

On  7ih  March  1806,  Case  resumed. 
Thb  Lord  Gbtaiccellor  Eldon  said, — 

"  My  Lords, 
"  I  have  to  state,  that  I  found,  upon  inquiry,  that  the  points  with 
regard  to  the  expense  of  keeping  up  the  sea  dykes  had  becu  fully 
discnissed  in  the  Court  below,  and  I  do  not  find  it  necessary  to  have 
any  farther  hearing  thereon  ;  but  as  to  these,  I  shall  reverse  the  in- 
terlocutors.** 

It  was  ordered  and  adjudged,  that  so  much  of  tho  inter- 
locutors dated  the  5ih  and  signed  the  18th  Dec.  1798, 
as  finds  that  tho  pursuers  (now  tho  original  appellants), 
must  bear  a  proportion  of  keeping  up  the  defender''s 
(now  original  respondent)  sea  dykes  used  by  them  as 
tracking  paths,  and  as  remits  in  the  process  of  declara- 
tor to  tho  Ordinary  on  the  Bills  to  hear  parties'  procu- 
rators on  tho  proportion  of  expenses  to  bo  paid  by  tho 
said  pursuers,  bo  reversed;  and  that  so  much  of  tho 
said  interlocutor  as  finds  that  the  pursuers  have  a  right 
to  track  on  both  sides  of  tho  river  bo  affirmed,  with  tho 
exception  hereinafter  mentioned.  And  it  is  further 
ordered  and  adjudged,  That  the  said  interlocutor,  dated 
the  dth,  and  signed  the  7th  Feb.  1800,  be  affirmed,  so 
far  as  it  finds  that  the  pursuers  having  right  of  tracking 
on  tho  whole  south  side  of  the  river,  as  far  as  tho  de- 
fender's property  on  that  side  extends;  and  also  so 
much  of  the  said  interlocutor  as  relates  to  tracking  on 
tho  north  side,  finding  as  follows :  That  tho  pursuers 
liavo  a  right  to  track  on  tho  whole  of  the  north  side  of 
the  river,  so  far  as  the  defender's  property  extends, 
with  this  exception,  that  in  the  circunisrances  proved  in 
t'lis  case,  they  are  not  at  liberty  to  track  on  that  8))aco 
which  is  interjected  between  tho  east  corner  of  the 
equaro  building  marked  on  tiie  plan  whero  tho  pitch 
house  formerly  stood,  and  the  old  boundary  of  the  dc- 
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1806.  fender's  property  to  the  west  of  the  mansion  house,  and 

■  so  far  continue  the  interdict ;  and  as  to  the  rest  of  the 

CABBON  CO.  north  side  down  to  the  eastern  march  of  the  defender's 

ooxLYiB.  property,  remove  the  interdict.   And  it  is  further  order- 

ed and  adjudged,  That  so  much  of  the  said  interlocutor 
dated  5th,  and  signed  7th  Feb.  1800,  as  can  be  under- 
stood to  find  that,  in  so  far  as  the  pursuers  make  a  rea- 
sonable use  of  the  sea  dykes,  or  othervrise  of  their  right, 
for  the  purpose  of  tracking,  they  must  pay  any  damage 
thereby  occasioned  to  the  dykes,  be  reversed.  And  it  is 
further  ordered,  That  the  said  interlocutor,  so  far  as  the 
same  relates  to  mooring  posts,  and  so  far  as  the  same 
is  not  altered  with  respect  thereto  by  any  subsequent 
interlocutor  or  interlocutors  appealed  from,  be  affirmed. 
And  it  is  declared  and  adjudged,  That  the  said  interlo- 
cutor, so  far  as  it  finds  the  pursuers  answerable  for  any 
damages  occasioned  to  the  sea  dykes,  or  otherwise,  by 
the  due  execution  of  the  right  of  placing,  or  by  the 
reasonable  use  of  mooring  posts  lawfully  placed,  be  re- 
versed. And  it  is  further  ordered  and  adjudged.  That 
all  the  other  parts  of  the  said  interlocutor  of  the  5th 
Feb.  1800,  and  also  the  interlocutors  of  the  4th  March 
•  and  24th  June  1800,  and  the  interlocutor  dated  the 
18th  and  signed  the  23d  June  1801,  be  affirmed,  with 
such  variation  only,  if  any,  as  may  be  necessary  to  make 
them  consistent  with  what  is  hereby  ordered  and  ad- 
judged with  respect  to  the  several  parts  of  the  said  in- 
terlocutors of  14th  Dec.  1798,  and  5th  Feb.  1800.  And 
it  is  further  ordered.  That  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland  to  proceed  ac- 
cordingly. 

For  Appellants,  Wm,  Adam,  John  Clerk. 
For  Respondents,    Wm.  Alexander,  Arch.  CampbeU^    W. 

Murray. 

Note.— Unreported  in  the  Court  of  Session. 
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EuzABBTH  Craufurd,  Relict  of  the  deceased  -\  1®^* 

John  Howieson,  Esq.,  and  afterwards  Wi-  /  „,^. 

dow  of  the  Key.  Mr.  Moodie,  and  Wm.  Be-  \ Appellants;  o. 

TBRiDGB,  W.S.,  her  Trustee,  and  Tutor  for  i  coutts. 

Wm.  Moodik,  an  Infant,  her  Son, 
Thomas  Coutts,  Esq.,  and  Others,  Respondents. 

House  of  Lords,  6th  Aug.  1803,  and  14th  Mar.  1806. 

Dbatbbbi>— Beyocation — Approbate  and  Reprobate. — Circum- 
stanoet  in  which  the  heir*at-law  was  held  not  excluded  from  chal- 
kngiDg  a  deed  executed  on  deathbed,  although  she  was  excluded 
by  a  prior  Uege  pousiie  deed  executed  in  farour  of  a  stranger, 
lerenbg  the  judgment  of  the  Court  of  Session. 

This  18  the  sequel  of  the  appeal  reported,  Vol.  iv.  p.  100. 
In  the  former  appeal,  the  case  was  remitted  back  to  the 
Conrt  of  Session,  to  reconsider  the  interlocutor,  the  Lord 
Chancellor  haying  entertained  doubts  as  to  the  correctness 
of  the  judgment  formerly  given.     It  will  be  there  seen  that 
Cdonel  Craofurd,  of  Craufurdland  and  Monkland,  had  in 
1771,execatedasettlement  of  his  estates  to  SirHew  Craufurd, 
who  was  nothisheir-at-law,  under  express  reservation  to  revoke 
lad  alter,  in  whole  or  in  part,  atany  time  in  his  life,  et  etiam  in 
artiaJo  mortis.    In  1793  he  executed  a  settlement,  convey- 
ing his  estates  of  Craufurdland  to  and  in  favour  of  a  differ- 
ent party  (Mr.  Coutts)  whereby  ho  expressly  revoked  the 
deed  of  1771,  but  only  to  the  effect  of  sustaining  the  deed 
1793.    This*  latter  deed  was  executed  on  deathbed ;    and 
the  question  raised  by  the  appellant,  Mrs.  Craufurd  or  Howie- 
son,  the  Colonel's  heiress-at-law,  was,  as   the  deed   1771 
was  expressly  revoked  by  the  deed  1793,  and  the  deed  1793 
ineffectual  to  convey  heritage,  as   executed  on  deathbed, 
whether  she,  as  heiress-at-law,  was  let  in  ? 

The  Court  of  Session,  on  resuming  the  consideration  of 
the  case,  under  the  remit  of  the  House  of  I^ords,  ordered 
memorials,  and  a  hearing. 

By  the  deed  1771  the  heir*at-law  was  excluded,  and  ano- 
ther preferred.  By  the  deathbed  deed  the  previous  deed 
of  1771  was  revoked,  and  another  stranger  called  to  succeed. 
It  was  therefore  contended  by  the  respondent,  that  the  heir- 
at-law  had  thus  no  interest  to  challenge  the  deathbed  deed, 
thatdeed  not  beingto A^rpr^/udtc^.  Itwas  further  contended, 
that  she  could  not  both  found  on  the  deathbed  deed,  as  revok- 
ing the  deed  1771,  and  at  same  time  seek  to  reduce  it.  It  was 
answered,  that  the  moment  the  deed  1771  was  revoked,  as  to  the 
conveyance  of  the  estate,  the  heir-at-law's  right  revived ;  and 
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1906.       that  though  she  challon2:c(l  the  deathbed  deed  as  a  conToy- 
ance   to    tim  iMt-iU*  to  liis  prrj  .d  ci',  ^hc»  did  not  challoii^e 


d'Arrn-nAc  ji,;|r  parr  of  it  uhicli  revokLMl  rliu  Coiivfyaiicc  of"  1771,  whicU 
rouiT**        iniirlit  iicvi'irlK  Irss  stand  entire. 

Fell.  :J,  1801.  'J'lie  Court  (heriafur  pronuuncod  this  interlocutor,  hold- 
in»r  tl»at  ihu  licir-at-law  was  excluded.  **  A<lhere  to  tliese 
'  interiocntor«(,  assoilzie  the  defenders^  iVoni  the  reduction, 
'*  in  80  far  as  concerns  the  lands  of  Craufurdland,  aud 
••  decern.'  ♦ 

*  Opinions  of  the  Judges. 

Lord  President  Campbell  said, — "  It  has  been  supposed  that 
this  is  a  complex  and  an  intricate  question  upon  the  law  of 
deathbed,  and  peculiar  to  the  law  of  Scotland;  that  the  argument  ia 
support  of  the  former  judgment  is  obscure,  and  involving  in  it  some 
degree  of  inconsistency,  and  that  the  law  of  deathbed  is  in  danger 
of  suffering  if  the  judgment  is  adhered  to.  But  when  the  real  na- 
ture of  the  question  is  clearly  understood,  it  will  be  found,  that 
although  it  involves  in  it  a  point  relative  to  die  |)eculiar  law  of 
deathbed,  it  is  truly  of  a  more  general  nature,  in  so  far  as  it  arises 
upon  the  construction  of  diflerent  deeds,  and  where  we  must  resort 
to  the  common  legal  rules  of  construction,  in  order  to  find  out  the 
import  and  effect  of  them,  the  deeds  themselves  not  being  at  one, 
and  uhjections  set  up  which  are  said  to  strike  against  their  validity 
in  part  hut  not  in  whole,  no  matter  whether  arising  from  death- 
bed, or  trum  any  other  ground  in  law  or  fact. 

*"  It  is  helieved  many  such  questions  are  to  be  found  in  the  Eng- 
lish Keports  as  well  as  in  ours.  See  Cases  in  Equity,  uhridged,  rol.  i. 
p.  40J{  ;  vol.  ii.  p.  77^« 

**  in  all  such  cases,  where  we  have  different  and  contrary  deeds, 
and  perhaps  conflicting  rules  of  law  to  consider,  and  different  inte* 
rests  to  attend  to,  we  are  necessaiily  called  upon  to  inquire,  iihat 
was  the  tvilL  and  wliat  were  the  powers  of  the  maker  of  such  deeds  ? 
"What  did  he  intend  ?  AVhat  lias  he  actually  done  ?  What  had  he 
a  right  to  do  ?  and  what  have  the  conteiifling  parties  an  interest  and 
a  right  to  demand  ?  This  is  precisely  what  occurs  here,  aud.  in 
whatever  way  the  determination  may  he  given,  the  peculiar  la%v  of 
Scotland,  with  respect  to  deathbed,  will  remain  just  as  it  did  before, 
without  being  in  any  degree  affected  hy  it.  The  one  party  pleads 
upon  the  law  of  deathbed.  The  other  admits  that  law  ;  but  sav^i 
that  this  cabe  is  not  within  it,  and  denies  the  right  of  the  pursuers 
to  make  it  a  deathbed  question.  Whether  it  is  or  is  not,  your 
Lordships  will  determine,  upon  a  fair  examination  of  the  deeds 
founded  on. 

•*  Before  taking  a  n  inute  view  of  the  deeds,  let  me  say  a  word  or 
two  upon  a  general  topio  which  has  often  been  the  subject  of  discus* 
sion  in  such  cases  as  the  presenty  tis.  Upon  the  effect  of  a  clause,  re* 
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KTving  power  to  alter,  &c.  eiiatn  in  articuh  mortis.     It  is  properly        1806. 
fiMMijih  observed  in  p.  42  of  the  pursuers'  memorial,  that  ciau>es  dP 


this  kind  are  often  of  rery  little  sij^nificancy  one  way  or  another.  *  "^^^""^»'^^' 
In  ihe  present  case,  %vhere  the  deed  remained  within  the  ^ranter's  cotxTS, 
powt-r  to  the  hist  moment  of  his  life,  and  the  fee  of  his  es;ate  a)i»<>  in 
h^m,  this  clause  did  neither  good  nor  harm  :  for,  supposing  there  hud 
been  no  such  words  in  the  deed,  I  am  of  opinion  that  Co!onel 
Cniafurd  lAould  have  done  exactly  what  he  did  with  the  supposed 
lielp  of  these  words,  because  there  was  nothing  done  to  take  such 
power  out  of  him. 

^  Clauses  of  this  kind  are  meant  for  a  different  case,  viz.  Where 
(be  granter  divests  himself  of  the  fee,  or  has  tied  himself  up  in 
tome  other  shape,  e.  g,  by  contract  of  marriage. 

"  Ue  may  do  this,  either  absolutely,  or  attended  with  the  quality 
aad  condition  that  he  shall  nevertheless  have  a  reserved  faculty  or 
power  to  make  alterations,  or  to  impose  burdens ;  and,  for  the  most 
put,  these  word?,  tiiain  in  articuh  mortis,  are  added. 

**  It  is  on  all  bunds  agreed,  that  the  addition  of  these  words  will 
have  no  effect,  if  the  heir  aitoqui  successurm  has  not  been  exrhided 
bjany  act  done  or  deed  executed  in  li<ge  poustie.     How  far  they 
an  effect  a  stran^er^  called  in  to  the  buccession,  under  that  precise 
quality,  is  a  different  qucbtion.     When  this  question  first  occurred, 
it  must  have  been  attended  with  some  doubt  and  difficulty,  not  as 
Utireen  the  heir  aiioqui  Auccessurus  and  the  heir  pleading  upon 
tbe  deathbed  deed,  but  between  the  person  called  by  the  liege  pons* 
tit  deed  and  the  latter ;  for  it  is  very  plausible  to  t^ay,  that  no  man 
can,  by  any  clause  of  this  kind,  or  by  any  figure  of  words,  assume  to 
liiiuself  the  power  of  dispensing  with  the  law,  by  doing  what  the 
law  prohibits  him  from  doing,  viz.   Disposing  of  his  heritage  on 
deathbed ;  and,  therefore,  that  this  condition  ought  to  be  held  pro 
MM  icripiOi  or  to  be  so  limited  as  to  admit  of  alterations  only  when 
executed  debtio  tempore  before  the  granter  conies  to  be  on  deathbed  ; 
and  further,  that  the  person,  although  a  strang«?r,  who  is  called  in  to 
the  sacoetsion,  vesting  in  him  a  certain  right  of  fee,  defeasible  only 
by  lawful  deeds,  must  now  be  considered  as  the  heir  aiioqui  success 
smrus^  and  ought  not  to  be  thrust  out  again  by  any  deed  on  death- 
bed.    The  contrary  argument,  however,  has  unfavourably  prevailed 
in  such  case?,  viz.  That  a  stranger  called  in  to  the  succession  in  this 
qualified  manner,  must  give  way  to  the  qualities  nnd  conditions  un« 
der  which  he  it  called,  and  is  not  entitled  to  challenge  the  exercise 
of  them  even  in  articuto  mortis*     He  has  no  other  wny  of  getting 
at  Che  estate  but  by  claiming  under  that  very  deed,  and  he  cannot 
be  allowed  to  approbate  ai«d  reprobate,  t.  e.  To  play  fast  and  loose 
with  one  and  the  same  deed.     It  is  against  the  stranger  heir,  not 
the  heir-at-law,  that  such  clause  is  pointed. 

^  Such  would  have  been  the  question  with  Sir  II.  Craufurd,  had 
the  fee  been  put  in  him  by  the  deed  1771*  ^^"^e  are  apt  to  startle 
al  reserved  powers  to  alienate  on  deathbed,  and  yet»  unless  we  re- 
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1806.        solve  at  once  to  depart  from  all  the  authoritieB  and  decisions  upoa* 
this  suhject  from  the  beginning,  yve  could  not,  in  the  supposed  case* 


cBAuruBD,  &c.  haye  decided  in  favour  of  Sir  Hew.   But  the  present  case  is  attended 
V.  - 

CODTTSi 


with  still  less  difficulty,  as  Sir  Hew  never  had  the  smallest  hold  of 


this  estate  in  any  manner  of  way.  Colonel  Craufurd  himself  re* 
maining,  by  the  deed  1771}  iii  the  entire  fee  of  his  estate,  and  like- 
wise in  possession  of  the  instrument  itself,  which  was  locked  up  io 
his  repositories,  and  therefore  at  the  sole  disposal  of  the  granter  at 
any  period. 

*'  Accordingly,  Sir  Hew  has  not  been  advised  to  compete  with 
Mr.  CJoutts ;  or,  in  other  words,  it  is  admitted  that  Colonel  Crau- 
furd had  a  right  to  take  this  hope  of  succession  from  Sir  Hew  and 
to  give  it  to  another  stranger  in  preference  to  him,  even  on  death- 
bed. 

^\  But  now  the  heir-at-law  steps  in,  and  says,  that  since  you  have 
excluded  Sir  Hew,  by  laying  aside  the  deed  in  his  favour,  you  must 
also  lay  aside  the  other  deed  claimed  on  by  Mr.  Coutts,  for  the  one 
deed  being  thus  revoked,  and  the  other  liable  to  the  objection  of 
deathbed,  you  cannot  join  two  nullities  together,  in  order  to  mako 
an  effectual  settlement  in  favour  of  either  the  one  or  the  other  of 
these  gentlemen,  and  to  carry  off  this  estate  from  the  heir-at-law, 
whose  right  is  always  complete,  in  so  much  that  a  conveyance  or 
devise  to  such  heir  in  fee  is  held  null.  This  last  observation  seems 
to  be  founded  upon  some  principle  in  the  law  of  England  which  has 
no  existence  with  us. 

^'  But,  be  that  as  it  will,  the  argument  thus  used  for  the  heir.at« 
law  seems  to  depend  altogether  on  this,  Whether,  in  a  question  with 
the  heir-at-law,  we  can  give  an  effect  to  the  deed  1793  essentially 
different  from  what  we  give  to  it  in  the  question  with  Sir  Hew 
Craufurd. 

'<  It  assumes  the  very  proposition  which  requires  to  be  proved, 
and  which  has  never  yet  been  sanctioned  by  any  authority  or  de* 
cision  in  such  a  case,  viz.  that  one  and  the  same  party  is  entitled  ta 
set  up  two  contradictory  pleas  upon  one  and  the  same  deed,  viz» 
that  it  shall  be  held  as  a  good  and  valid  deed  to  one  effect,  an^ 
null  to  another ;  that  it  shall  be  sustained,  so  far  as  it  is  fevourable^ 
to  his  views,  and  set  aside  so  far  as  it  is  prejudicial  to  them. 

*^  The  short  question  is,  Whether  the  revoking  part  of  the  dee^S 
can  be  held  as  independent,  and  was  executed  with  a  view  to  intOB^ 
tacy,  and  whether  it  can  attain  that  object  alone,  while  the  deed  iSr^ 
self  very  clearly  expresses  that  it  was  done  alio  intuitu^  viz.  to  makEi^i 
way  for  another  stranger  heir,  and  for  no  other  purpose  or  obje^ 
whatever  ?  The  words  of  the  revoking  clause  itself,  as  well  as  Lbs 
new  settlement  in  favour  of  Mr.  Coutts,  leave  not  the  smallest  rooxs 
to  hesitate  about  this.  The  revoking  clause  must  be  taken  aloxig 
with  the  context. 

*'  The  question  is  well  put  in  the  other  memorial,  whether  Colonel 
Craufurd  might  not  have  explicitly  said  in  his  deed,  that  it  was  d<^ 
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loM  intention  to  revoke  the  deed  1771  >  >n  favour  of  Sir  Hew,  unless        l»06. 
to  devolve  the  succession  in  favour  of  Mr.  Coutts,  and  if  this  last 


object  could  not  he  ohtained  on  account  of  the  law  of  deathbed,  or^*-^^'^*^»^®* 
Sor  an/  other  reason,  it  was  his  determined  will  that  Sir  Hew  coutts. 
ihoiild  still  be  the  heir,  and  that,  in  all  events,  his  heir-at-law  should 
excluded.  Would  there  have  been  any  room  for  the  claim 
by  the  heir-at-law ;  and  if  so^  is  the  language  of  this  deed 
le«  strong,  and  the  real  import  of  it  less  clear,  than  in  the  case  sup- 
posed? 

''  The  reasoning  in  the  two  English  cases  above  noticed,  is  very 
virong  to  this  effect,  and  so  are  some  of  the  decided  cases  :  Diet.  p. 
915,  case  of  Kerr.  Kilkerran,  p.  153,  Diet.  vol.  iii.  p.  1?^  ;  17th 
Nov.  1795.  Baxters.  Henderson  v.  Wilson,  31st  Jan.  1797>  Mor. 
15444.    House  of  Lords,  29th  Mar.  1802,  ante  vol.  iv.  p.  316. 

*^  Such  clauses  of  reservation  are  in  their  nature  conditional.  It 
ii  not  giving  them  fair  play  to  hold  them  as  independent  deeds,  un- 
lets it  were  so  expressed  in  clear  terms.  The  proper  way  of  dis- 
cbaiging  this  is  by  a  separate  deed,  or  by  a  reservation  upon  the 
kck,  or  cancelling — and  then,  if  another  deed  is  executed  not  incori' 
tiies/e  bat  ex  intervaUoy  there  may  be  room  for  the  claim  of  the  heir« 
it^hw.  Here  it  was  all  pars  ejusdem  negotii.  Suppose  Colonel 
Gnafiird  had  ordered  Sir  Hew  to  make  over  nine-tenths  of  the  sue- 
cmion  to  Mr.  Coutts,  or  to  pay  him  a  sum  nearly  equal  to  the  value 
cftheiuccession;  or  suppose  he  had  put  in  no  express  revoking 
dame,  but  done  the  same  thing  virtually  by  settling  of  new.  In  all 
tiieie  cases,  it  is  admitted  that  the  deed  would  have  been  good,  yet 
tkse  may  as  well  be  said  to  be  devises,  and  the  law  of  deathbed  is 
ai  much  affected  by  them  as  in  the  present  case. 

**  The  short  answer,  in  all  such  cases,  is,  that  the  proprietor  is  ex- 
fsmng  his  legal  right,  and  that  the  heir  is  hurt,  not  by  the  deed  in 
lit^pouslie,  against  which  no  law  operates ;  and  there  is  no  danger 
Ait  any  man  will,  in  liege  poustie^  call  a  stranger  into  his  succession 
^  no  view  of  favouring  that  person,  but  using  him  as  a  cover  to 
kt  in  another  upon  deathbed,  for  it  is  more  than  equal  chance  that 
k  will  die  before  executing  this  plan. 

**  The  judgment,  in  short,  already  pronounced,  is  the  necessary  re- 
mit of  two  distinct  propositions,  both  of  which  are  unquestionably 
^i  riz.  lst«  That  the  heir  may  be  excluded  in  liege  poustie,  2d. 
l^behasno  interest,  and,  consequently,  no  title  to  find  fault  with 
Afod  which  is  not  to  his  prejudice.  See  Tail's  argument,  informa- 
&Bfor  Mr.  Coutts,  22d  April  1795,  p.  35.  It  is  a  strong  measure 
te  £nde  and  garble  a  deed.  It  ought  rather  to  be  presumed  in  c/u* 
K  that  the  whole  was  meant  to  stand  or  fall  together. 

**  The  judgment  with  regard  to  Monkland  is  perfectly  consistent, 
""^g  founded  on  this,  that  the  deed  1793  contains  merely  a  re- 
vocation as  to  this,  and  does  not  dispose  of  it,  and  therefore  the  party 
^  founds  on  this  revocation,  does  not  approbate  and  reprobate. 

"*  it  is  imposttble  to  distinguish  between  money  heritably  secured* 
*^  heiitable  property. 
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1806.  "  Had  there  been  only  one  deed,  excluding  ber,  and  preferring  an- 

other, she  would  have  certainly  been  excluded. 


cttAiiFiiHi»,R:c.      Loud  Wkxdowuxsk. — '*  This  question  is  of  little  consequence  as 
^'  to  future  setrlements,  because  the  question  may  be  obviated  by  more 

accurate  expressions.  But  it  is  of  consequence  as  to  past  deeds.  The 
object  here,  on  the  part  of  the  heir-at-law,  is,  to  lake  advantage  of 
a  critical  inaccuracy  in  the  clause  in  question  ;  but  as  I  do  not  hold 
the  objection  to  be  good,  I  am  therefore  fur  adhering." 

LuHD  PoLKKMMhT. — •'*  1  have  been  all  along  against  the  interlocu- 
tor. A  party  may,  no  doubt,  disinherit  his  heir  in  Urge  poujriie,  but 
that  supposes  a  deed  inter  vivos,  which  is  to  contiuue  effectual, 
though  with  reserved  powers  to  alter,  or  even  a  mortis  causa  deed,  if 
it  is  to  remain  the  subsisting  deed  under  which  titles  are  to  be  made 
up.  liut,  where  it  is  cancelled  or  totally  annihilated,  so  as  to  bring 
the  deathbed  deed  to  be  the  only  subsisting  one,  then  the  heir-at-1air 
may  step  in,  because  nothing  excludes  him  except  the  deathbed  deed 
alone.  In  the  present  case,  the  evidence  is  strong  to  point  out  that 
Sir  Hew  excluded  (he  heir  in  all  events.  The  Urge  povstie  deed 
here  is  left  as  a  blank,  and  good  for  nothing.  No  titles  can  be  made 
up  upon  it.  But  if  we  can  set  up  the  deed  1771  at  all,  it  would  be 
as  a  mere  trust  not  excluding  the  heir-at  law.*' 

Lord  IIkrmand. — **  I  am  of  the  sjime  opinion.     The  deed  1771 

was  simply  revoked,     lie  might  burden  the  heir  to  the  extent  of  the 

value  of  the  estate,  or  might  order  him  to  convey  to  another,  but  if 

he  revoked,  it  is  at  an  end.     It  is  declared  void  and  null.    The  rule 

of  approbate  and  reprobate  has  been  found  not  to  apply  to  the  Monk* 

land  estate.      Why   then  apply  it  to   the  other?     in   the  case  of 

Mor.  App.       Cunningham,  10th  June  1741],  Mr    Whiteford   was  heir  in  both 

•'  Denthhed,  '*  deeds.     In  the  case  of  Rowan  and  Alexander,  there  was  a distiuctiun 

m"      11371     ***^^"  between  an  express  and  an  implied  revocation." 

Loud  Armahalf. — '*  There  are  two  questions  here  to  be  answer- 
ed. 1st.  A  general  one  ;  and  the  2d.  One  of  a  more  limited  nature. 
"  1st  Whether  a  person  can,  in  liege  pouslie.  reserve  a  power,  and 
do  an  act  against  the  law,  and  which  the  law  has  prohibited  him 
from  doing,  yide  Lord  Chancellor's  speech.  The  cases  of  Agnew 
and  I  log  of  Newliston  seem  to  show  that  he  may. 

^^  2d  Point  is  a  mere  question  of  construction,  as  to  whether  the 
deed  1771  ^^<>s  to  stand  good,  in  so  far  as  it  supported  the  deed 
]70*'^>andinsofarasitdidnot,  whetherthen  there  was  revocation.  And 
it  appears  to  me  that  the  deed  1 771  is  good  ad  hiuc  vfft'clum  There  it 
no  material  distinction  between  an  express  and  an  implied  revociition.* 
Loan  Balmut<». — *'  The  deed  1771  ^^5«s  completely  revoked.  The 
deed  1793  was  executed  on  deathbed.  The  act  of  the  granter  strikes 
down  the  one  ;  the  law  of  deathbed  has  struck  down  the  other. 
It  would  therefore  be  a  fraud  in  the  law  of  deathbed  to  sustain  the 
last  deed.*' 

^*  Lord  Cullen. — ^'  I  am  for  adhering.  The  law  of  deathbed 
was  introduced  for  the  heir  alone,  and  personal  to  him.** 
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Lord  Banxatynk. — "  I  am  for  adhering.'*  1806. 

LoKD  Ckaig. — '•  1  am  f<»r  adherin"'."  — 


1»KD  J>u>'siNNAN  — **  OF  suinc  opinion."  CBAoruRi*,  &c. 

L'iRD  Sto.nkpikld. — *•  OF  the  same  o|iinion.''  coutts. 

LoKD  JusTTCB  Clkkk. — "  1  am  for  altering.  Tlie  stranger  called 
is  a  mere  donee.  An  express  power  of  revocation  is  not  necessary 
»  to  him.  It  is  only  necessary  to  extend  the  granfer*s  power  ag  linst 
the  heir;  but  as  that  has  not  been  exercised  in  liege  pmslie^  and  as 
the  rt;serration  to  grant  such  deed,  even  on  deathbed,  i»  in  face  of 
the  Ia«r  of  deathbed,  I  cannot  agree  to  the  interlocutor.  It  is  true 
that  the  heir  must  have  an  interest.  But  here  the  interest  arising 
from  the  rerttcation  is  plain.  There  is  nothing  in  the  clause  bring- 
ing hack  the  estate  to  Sir  Hew  CrauFurd. 

'*  Suppose  the  deed  had  been  cancelled,  or  thrown   info  the  fire. 
Ii  the  party  to  deprive  the  heir  still  of  her  right  ?     I   cannot  assent 
to  that  proposition." 
President  CampbeU*s  Session  Papers,  vol.  100. 

Against  these  interlocutors,  in  which  these  opinions  were 
given,  the  present  appeal  was  again  brought  to  the  House  of 
LorJ«,  urging  the  same  argumeuts  as  in  the  former  appeal. 

After  bearing  counsel, 

6lh  August  1803. 

Lord  Cqakcrllor  Eldon  said, — 

**  Hy  Lords, 

*  *<  This  is  a  cause  which  has  undergone  more  consideration  than 

almost  any  which  I  remember  in  this  place.     I  had  hoped  I  should 

^fe  found  it  in  my  power,  before  the  end  of  the  present  session  of 

Parliament,  to  have  made  a  distinct  proposition  to  your  Lordships, 

either  for  affirming  or  for  reversing  the  interlocutor  pronounced  in  this 

cause  ;  but  I  have  not  yet  been  able  to  form  an  opinion  to  which  I 

can  give  the  character  of  a  judgment. 

*'  I  have  thought  upon  the  cause,  with  much  anxiety,  again  and 
aj^in,  but  am  not  yet  in  possession  of  some  facts,  the  knowledge  of 
which  would  enable  me  the  better  to  inform  my  own  opinion.    I  am 
aware  also,   that  some  others  of  your  Lordships  all  now  absent, 
wfao5«  sentiments  are  much  attended  to  on  such  subjects,  are  not  of 
one  opinion  in  this  case.     One  oF  the  noble  and  learned  persons  to  Lord  Rosslyn. 
whom  I  alluded  Formerly,  considered  this  case  very  minutely,  and,  I 
understand,  adheres  to  his  former  opinion,    maintaining  it  on  the 
same  grounds.     Another  also  attended  the  pleadings  in  this  cause,  Lord 
tboogh  no%v  necessarily  absent,  has  inclined,  1  believe,  to  think  that '^*^**"^^^' 
the  present  case  is  in  substance,  though  not  in  mode  and  Form,  no 
more  than  other  cases  of  exception  out  of  the  law  of  deathbed.     A 


From  notes  revised  by  his  Lordship. 
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1806.        third,  who,  from  indisposition,  has  not  been  present  at  the  delibera- 
tion of  your  Lordships  during  the  present  session,  but  who,  whether 


cBAUFORD,&c.  abseut  or  present,  never  fails  to  attend  to  what  relates  to  the  judg- 
coOTTs       n^^^t*  *o  ^c  pronounced  by  this  House,  I  conceiye  him  to  entertain. 
Lord  as  well  as  myself,  considerable  doubt  whether,  in  a  case  of  this  sort, 

Thurlow.         mode  and  form  is  not  of  the  highest  importance. 

*'  At  one  time,  I  thought  that  it  might  be  advisable  to  remit  this 
cause  to  the  Court  of  Session  for  farther  consideration ;  but,  recol- 
lecting the  great  consideration  it  had  originally  in  that  Court,  and, 
after  it  came  here,  how  much  it  was  considered  by  the  Lord  then 
upon  the  Woolsack,  and  the  very  mature  discussion  too  that  it 
has  received  since,  and  the  great  expense  incurred  by  the  parties, 
it  does  occur  to  me,  that  future  deliberation  may  be  sufficiently  em- 
ployed, and  further,  necessary  information  may  be  otherwise  ob- 
tained on  the  points  I  am  to  allude  to,  before  the  next  session  of  Par- 
liament. I  have  doubted  the  propriety  of  remitting  also,  because  it 
is  utterly  impossible  to  do  justice  to  the  merit  which  I  conceive  be- 
longs to  the  Court  of  Session,  for  the  learned  and  painful  discussion 
given  to  this  case,  and  the  mode  in  which  they  have  discharged  their 
duty  with  regard  to  it. 

'^  This  cause  arises  out  of  the  settlements  of  a  Colonel  Craofurd. 
He  was  seized  of  two  estates  in  Scotland,  Craufurdland  and  Monk- 
land.  In  1771  >  he  executed  a  settlement,  conveying  both  these 
in  liferent  to  himself,  and  Sir  Hew  Craufiird  and  others,  in  fee. 
That  deed  contained  a  clause  dispensing  with  the  delivery ;  and  he 
reserved  power  to  alter  it  at  any  time  of  his  life,  et  etiam  in  arlicub 
mortis.  The  adoption  of  such  a  clause,  has  been  explained  to  arise 
out  of  what  is  termed  in  Scotland,  the  law  of  deathbed.  To  avoid 
what  were  supposed  to  be  the  inconveniences  flowing  from  that  law, 
it  had  been  considered  as  law,  that  if  a  former  deed  had  been  exe- 
cuted in  due  time,  a  person  might  execute  another  even  tn  leda^ 
which,  in  given  circumstances,  would  be  effectual.  By  connecting 
the  latter  with  the  former,  the  disposition  was  considered  to  haTC 
been  made  at  the  date  of  the  former,  and  so  not  to  be  challenged  as 
not  being  made  in  due  time  ;  but,  in  most  cases,  at  least  the  former, 
has  been  a  deed  valid,  effectual,  and  subsisting  in  operation  at  the 
death  of  the  granter. 

''  About  twenty-two  years  after  making  the  first  settlement,  Colo- 
nel Craufurd,  in  1793,  executed  a  new  settlement  of  his  estate  of 
Craufurdland.  It  will  be  noticed,  that  this  contains  a  procuratoty 
of  resignation,  a  precept  of  sasine,  and  other  clauses  necessary  for 
making  up  the  feudal  title  in  thiB  person  of  the  disponee,  Mr.  Coutts. 
This  deed  also  contained  certain  superiorities  in  Renfrewshire, 
which  were  not  contained  in  the  deed  of  1771  •  The  estate  of  Monk- 
land  also  was  not  given  by  this  deed  to  Mr.  Coutts.  If  it  required 
a  joint  operation,  therefore,  of  these  deeds  of  1771  and  1793,  to 
make  a  valid  disposition,  it  is  plain  that,  as  to  the  superiorities  and 
the  estate  of  Monkland,  there  was  no  effectual  conveyance. 
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The  deed  of  1793  contains  the  following  clause,  on  which  the        18O6. 
question  turns.     (Here  his  Lordship  read  the  clause  of  revocation.) 


"  Of  same  date,  the  Colonel  executed  a  couTeyance  of  his  estate  cb  a  0FURD,5ic. 
of  Monkland,  by  way  of  barcrain  and  sale ;  but  this  was  a  fictitious  ^* 

CODTTS 

transaction.    The  reason  of  his  choosing  this  mode  of  making  a  set- 
tlement of  that  estate  has  not  been  distinctly  explained.     The  dis- 
position of  177^  ^^  ^ot  then  lying  by  him,  and  he  did  not  recollect, 
perhaps,  that  Monkland  also  was  excluded  in  that  deed.     He  ^vrote 
t  letter  to  Mr  Coutts,  to  send  him  a  bond  for  £5000  as  the  price  of 
this  estate  ;  which,  it  is  said,  was  accordingly  executed.     But  it  is 
not  necessary  at  present  to  state  farther  as  to  this. 
*' The  heiress- at-law  then  brought  her  action,  to  set  aside  these  deeds. 
It  has  been  correctly  explained  to  us,  that  the  word,  ^^  heir*'  is  un- 
dentood  in  Scotland  in  a  different  sense  from  what  it  is  in  this 
ooantry.     In  Scotland,  an  heir  may  be  the  person  pointed  out  by 
destination  of  former  settlements  of  an  estate.     In  this  country,  the 
heir  takes  purely  by  descent ;  and  the  person  taking  by  a  destina- 
tion is  considered  as  a  purchaser,  as  a  person  not  taking  in  the 
qplity  of  heir.     Mrs.  Howieson  was  the  person  destined  to   the 
raoeession  by  the  settlements  of  the  estates  prior  to  1771*     Shecon- 
te&ded,  that  the  deed  of  1771  ^as  made  a  nullity  by  the  deed  of  ]  793 ; 
that  the  deed  1/93  was  also  a  nullity,  being  executed  upon  death- 
bed, and  that  you  could  not,  (in  the  phrase  of  a  noble  and  learned 
Lord,  who  formerly,  in  this  House,  considered  this  case),  by  split- 
ting two  nullities  together,  make  a  yalid  conveyance  of  the  estate  to 
Mr.  Coutts. 

**  In  this  action,  Mrs.  Howieson  called  Sir  Robert  Craufurd,*  as 
veil  as  Mr.  Coutts,  as  defenders.  (Here  his  Lordship  read  the  con- 
doiions  of  her  summons,  Mr.  Coutts'  defence,  and  the  interlocutors 
)2th  June  1795,  and  17th  November  1795.) 

^^  After  the  question  of  deathbed  had  thus  been  decided,  Sir  Ro- 
bert Craufurd  appeared,  and  contended  that  the  deed  of  1771  was  not 
abiolately  revoked,  and  that,  if  Mr.  Coutts  did  not  take  the  estate 
of  Monkland,  under  the  fictitious  sale,  that  he  was  entitled  to  it. 
Upon  this  point,  the  Court  pronounced  an  interlocutor,  adverse  to  Jan,  30,  1798. 
Sir  Robert's  claim,  declaring,  that  the  settlement  executed  by  Colonel 
(^ufbrd  in  1771  was  effectually  revoked  by  the  clause  of  revoca- 
tkm  contained  in  the  deed  of  1793.  It  is  fair,  however,  to  observe, 
tittt  the  principle  of  the  declaration  cannot  be  stated  more  broadly, 
tbm  that  the  deed  of  1793  had  no  other  effect  than  the  effect  of  re. 
Yoking  as  to  the  estate  of  Monkland.  The  decision,  as  to  that 
citaie,  does  not  amount  to  a  declaration  of  the  Court,  that  they  ought 
to  have  come  to  the  same  decision  as  to  the  estate  of  Craufurdinnd, 
kcaose  the  two  estates  were  in  different  circumstances.    Sir  lio- 

•  Sir  Robert  Craufurd  was  the  heir  of  Sir  Hew  Craufurd,  in  whose 

the  deed  1771  was  granted. 
▼OU  V.  O 
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1 806*        bert  Cranfiird  appealed  against  this  judgment ;  bat  his  appeal  was 
dismissed  for  want  of  prosecution. 


cBAUFuaD,&c.      '(  Mrs.  Howieson  also  brought  her  appeal  against  the  judgment 
^'  as  to  the  Craufurdland  estate.    When  the  cause  came  to  a  hearing 

C0UTT8. 

in  this  House,  very  great  attention  was  paid  to  it.  I  hold  in  my 
hand  a  note  of  what  fell  from  the  noble  and  learned  Lord,  then  on 
the  Woolsack,  when  the  cause  was  sent  back  to  the  Court  of  Ses- 
sion, from  which  I  shall  read  some  extracts.  (Here  his  Lordship 
Vide  ante,  vol.  read  the  greater  part  of  manuscript  notes  of  Lord  Rosslyn's  speedi» 
IV.  p.  100.  yf}x\Q]^  could  not  be  perceiyed  to  differ  in  any  particuku:  from  what 
is  printed  in  Mrs.  Howieson's  last  memorial.) 

**  I  haye  also  the  notes  of  the  opinions  formed  by  the  Judges  of 
the  Court  of  Session,  as  they  haye  been  handed  to  us,  and  of  what 
passed  in  consequence  of  your  Lordships*  remit.  I  should  be  want- 
ing in  due  respect  to  that  Court,  if  I  did  not  state  it  as  my  opinion, 
that  it  is  impossible  to  have  discharged  a  duty  more  carefully,  more 
anxiously,  and  more  sedulously,  than  the  Court  haye  discharged  theirs 
in  this  case.  They  differ  considerably  in  opinion  ;  but  it  has  been  the 
opinion  of  the  majority,  that  the  former  judgment  was  right.  From 
these  notes,  I  cannot,  however,  accurately  and  precisely  collect  their 
respectiye  opinions  upon  some,  as  they  appear  to  me,  important  pmnts. 
The  cause  came  again  here  by  appeal,  and  has  since  been  most  ably 
argued  by  advocates  from  Scotland.  The  cases,  whether  nmilar  or 
analogous,  have  been  fully  sifted,  and  the  law  of  deathbed,  and  its 
effect  on  the  public  convenience,  fully  examined. 

*'  As  to  the  law  of  deathbed,  I  never  thought  it  necessary  very 
anxiously  to  discuss  its  operation,  as  convenient  or  inconvenient ;  it 
is  enough,  that  it  forms  undoubtedly  part  of  the  law  of  Scotkuid. 
It  seems  to  have  been  relaxed  from  the  rigour  of  the  general  doc- 
trine concerning  it  in  several  decided  cases,  just  as,  in  some  cases,  the 
law  of  England,  with  regard  to  devises  by  will,  has  also  been  re- 
laxed. Though  it  be  positively  laid  down,  that  a  mere  deed  on 
deathbed  shall  not  disappoint  the  heir ;  yet  if  a  former  deed  had 
been  granted  in  liege  pousiicy  the  granter  might,  by  a  deathbed  deed, 
burden  the  grantee  of  the  former  deed,  so  as  to  leave  nothing  valu- 
able remaining  of  the  title  to  the  beneficial  interest  of  the  estate  given 
to  such  former  grantee  ;  the  former  deed  remains,  in  that  case,  Talid 
as  a  title  deed  to  the  estate,  however  burdened  by  the  latter  deed. 

^  Analogous  decisions  have  been  pronounced  in  this  country  on 
the  statute,  regulating  the  forms  of  attesting  wills  of  land.  By 
that  statute,  three  witnesses  are  necessary  to  attest  a  devise  of  i«al 
estate  ;  yet,  it  has  been  held,  that  if  a  testator  devises  his  lands  bj 
a  will  so  attested,  subject  to  the  payment  of  debts  and  legacies,  he 
might  afterwards,  by  any  writing,  with  or  without  witnesses,  and 
even  by  any  parole  transaction  forming  a  contract  of  debt,  charge,  in 
legacies  and  debts,  the  devisee  to  the  full  value  of  the  estate, 
though  he  could  not  so  dispose  of  so  much  of  the  land  itself  as  waa 
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(^  balf  a  crown  ralue  to  any  creditor  or  legatee.    Here,  howeyer,  the        1806. 
ertate  remaiiis  in  the  deyisee  under  the  altered  will^  however  burden- 


ed bj  wbat  is  not  attested.   When  a  deyise  is  duly  made  to  trustees  cbaufubd,  &c. 

bjsale  of  real  estate,  to  pay  certain  sums  to  giyen  persons,  and  the  re-      coutts. 

adae  to  A  B,  I  apprehend  that  a  subsequent  deyise  of  this  surplus, 

or  residuary  interest,  attested  by  two  witnesses  only,  cannot  be  good. 

So  much  baye  we  thought  from  matter  of  substance,  that,  in  this 

eoontiy,  when  it  has  been  desired  by  parties  that  the  Courts  should 

apply  the  decided  cases  by  analogy  to  others,  the  Courts  haye  refused 

to  lay,  that,  because  you  may  in  one  mode  effectually  do  what  you 

intend  to  do,  therefore,  if  you  intend  the  same  thing  in  effect,  you 

may  execute  your  intention  in  any  other  new  mode  of  accomplish- 

mg  it    The  knowledge  of  this,  as  an  English  lawyer,  may  haye  per- 

baps  caused  a  great  difficulty  in  my  mind  in  the  present  case. 

^  I  come,  therefore,  now  to  mention  a  doubt  upon  this  cause, 
which  I  haye  not  yet  been  able  to  get  rid  of.  In  most  of  the  cases 
which  haye  been  cited,  the  first  deed — the  liege  pouslie  deed — has 
lemained  an  effective  operative  instrument  at  the  death  of  the  grantor. 
I  do  not  mean,  as  leaving  a  title  to  anything  beneficial  in  the  gran- 
tee of  the  U^e  pousiie  deed,  but  as  continuing  at  the  death  of  the 
gnmtor  an  interest  in  the  grantee  of  the  liege  poustie  deed,  on  which 
'  the  grantee  of  the  deathbed  deed  must  found  his  right,  and  to  which 
he  must  knit  and  attach  it. 

**  If  one  makes  a  liege  poustie  deed  in  favour  of  one  of  your  Lord* 

^ps,  and  afterwards,  by  a  second  deed  on  deathbed,  burdens  the 

gnmtee  thereof  with  some  charge,  the  heir  aUoqui  successurus  would 

be,  by  the  first  deed,  effectually  cut  out,  and  the  grantee  under  the  first 

deed,  is  clearly  bound  to  fulfill  the  directions  of  the  second  deed  ;  for 

he  cuinot  avail  himself  of  the  law  of  deathbed.  So  also  is  it  the  case,  if 

ike  grantee  of  the  first  deed  is  ordered  to  convey  to  a  person  named  in 

tke  deathbed  deed.    In  both  these  cases,  the  heir  alioqui  suces^ 

smrms^  if  cut  out  by  a  liege  poustie  deed,  available  at  the  grantees 

daUkf  in  the  one  case,  the  liege  poustie  deed  will  give  the  title  to  the 

eatefte,  though  burdened ;  in  the  other,  it  will  also  give  it,  though  to 

be  oonveyed.     In  both,  it  is  a  subsisting  operative  instrument  at  the 

daUk  qfihe  granter^  cutting  out  the  heir's  title. 

'*  It  is  said,  if  you  may  disappoint  your  heir  in  this  way,  why  not 
abo  bj  the  mode  used  in  the  present  case  ?  if,  by  giving  a  title  to 
•a  estate  burdened  to  its  value,  as  to  be  wholly  conveyed  away,  why 
aot  by  a  deathbed  deed  give  the  estate  itself,  a  liege  poustie  deed  hav« 
ing  been  once  executed,  my  difficultly  is  to  admits  that  a  person  can 
do  what  he  has  the  power  of  doing,  by  all  the  different  modes  in 
winch  he  pleases  to  do  it.  The  principle  of  the  former  cases  ap- 
pears to  go  to  this,  that  the  grantee  of  the  first  deed  would  take,  if  the 
drathbfd  deed  was  not  effectual;  and  that  the  heir  alioqui  succes- 
naiu  had  nothing  to  complain  of  in  such  a  case,  and  the  grantee  of 
the  fint  deed  coiUd  ncyt  make  any  complaint.    Now,  though  it  be 
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1806.        trae  that  the  present  decision  puts  Mr.  Coutts'  case  on  the  same  foot- 
ing, yet  I  do  not  find,  either  in  these  notes  of  the  opinions  of  the 


cRAuroRD,&c.  judges,  or  in  the  arguments  of  counsel  at  the  har,  what  is  precisely 

C0UTT8  *^®  ^^^^  ^^  '^®  ^^^  of  1771 1  in  the  contemplation  of  law  at  the 
granter  s  death.  If  a  title  to  any  estate  is.  at  the  granter*s  death, 
left  in  the  grantee  of  that  deed,  the  case  falls  under  one  considera- 
tion ;  hut  if  that  deed,  at  the  death  of  the  granter,  was  absolutely 
revoked,  it  is,  in  effect,  the  same  case  as  if  the  liege  pouslie  deed 
had  been  a  disposition  to  the  heir  al'wqui  successurusy  or  as  if  it  had 
never  existed.  When  the  interest  under  the  deathbed  deed  knits 
and  attaches  itself  to  an  estate  to  be  claimed  under  the  former,  there 
is  a  liege  poustie  deed  disposing  of  the  title,  but  if  there  is  no 
such  estate  to  which  that  interest  can  attach,  there  is  nothing  but  a 
mere  deathbed  deed. 

•  "  To  explain  myself  farther :  I  hare  frequently  put  a  question  to 
my  own  mind  of  this  nature,  perhaps  suggested  by  ignorancet  Sup- 
pose the  deed  of  1793  had  contained  neither  procuratory  nor  pre- 
cept, it  might  still  hare  furnished  a  good  ground  of  action,  to  get  the 
property  in  due  form ;  but  who  would  have  been  defender  in  fluch  a 
case  }  Would  it  have  been  the  heirat-law  or  Sir  Robert  Craufiird  ? 
If  Sir  Robert  Craufurd  had  no  title  to  any  estate  remaining  in  him, 
then  no  action  would  lie  against  him.  If  the  action  was  to  be 
brought  against  the  heir,  must  it  not  be  admitted  that  the  heir  had 
some  how  or  other  got  back  the  estate  ?  This  question  has  not  been 
answered  at  the  bar,  though  put  at  the  bar.  The  answer  to  it  I 
must  endeavour  to  collect,  and  I  want  to  know,  whether  the  deed  of 
1771  be  a  necessary  operative  instrument  in  Mr.  Coutts'  title,  as  he 
must  make  it,  or  if  he  might,  without  prejudice,  throw  it  in  the  fire. 
In  one  word,  I  wish  correctly  and  precisely  to  know  its  effect,  and 
whether  the  grantee  of  that  deed  is  considered  as  entitled  in  law  to 
any  estate  or  interest  on  the  property,  in  order  thereon  to  make  good 
Mr.  Coutts'  title  ? 

"  It  was  said  that  the  deed  of  1771  ^as  not  fully  revoked,  but 
only  revoked  quoad  cerium  effectum  ;  and  that  this  was  more  a  ques- 
tion of  intention  than  of  power.  I  doubt  whether  it  is  not  a  ques- 
tion of  intention  and  power.  I  entertain  no  doubt  of  Colonel  Craa- 
furd's  power  to  have  given  the  estate  to  Mr,  Coutts,  nor  of  his  inten- 
tion to  give  it  to  him  ;  but  the  law  frequently  gires  the  power  of  cf^ 
fectuating  the  intention,  only  in  one  mode,  and  you  can  do  what  you 
intend  onlj  in  that  way,  und  no  other.  If  by  saying  that  this  is  only 
a  revocation  ad  hunc  effeclumy  you  mean  that  the  deed  is  not  reyoked, 
but  that  Sir  Robert  Craufurd's  title  to  the  estate, burdened  with  a  duty 
to  convey  or  denude,  for  the  benefit  of  Coutts,  must  be  taken  to  con* 
tinue  for  the  purpose  of  so  effectuating  Coutts*  title,  then  the  deed  is 
not  wholly  revoked:  but,  if  it  is  wholly  revoked,  it  seems  difficult  to 
argue,  that  because  if  h  liege  poustie  deed  remains  effectual  at  the  death 
of  the  grantor,  a  deathbed  deed  shall  defeat  the  heir,  therefore  also 
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tbe  heir  shall  be  defeated  merely  because  a  liege  pouslie  deed  had        \^G. 
been  executed,  but  which  did  not  remain  in  eflfect  at  the  death  of    


tbe  grantor.  crauffrd,&c. 

'^  If  Mr.  Coutts  had  declined  to  take  this  estate,  I  wish  to  know  ^' 

who  would^  in  that  case,  have  been  entitled  to  it ;  would  Sir  Robert 
Craufurd  take  it  in  such  a  case  ?  The  judgment  admits  that  the  in- 
tention was  exercised  in  a  way  to  take  the  beneficial  interest  from 
Sir  Robert  Craufurd.  If  it  be  not  given  to  Mr.  Coutts,  how  should 
the  heir  proceed  to  make  good  his  title  ?  Must  he  contend  with 
Sr  Robert  Craufurd  or  Mr.  Coutts  ?  Could  it  be  argued,  if  Mr. 
Coatts  had  not  taken,  that  the  intent  to  revoke  was  only  ad  hunc 
ejfecium,  viz.  to  give  to  Mr.  Coutts,  and,  therefore,  if  he  would  not 
take,  that  Sir  Robert  should  ? 

^  I  may  mistake  this  matter  very  much,  but  I  have  not  been  able 

to  find  any  case  where  the  law  of  deathbed  did  not  take  effect  in 

&Toar  of  the  heir,  if  the  liege  poustie  deed  remained  at  the  granter's 

death  without  any  effect  as  an  instrument  through  which  the  title 

must  be  made  up ;  and  the  notes  to  which  I  allude,  as  well  as  the 

ugument  at  the  bar,  contains  assertions  that  Mr.  Coutts  roust  make 

op  his  titles  under  the  deed  of  1771^  without  explaining  how,  or  the 

eoQtniy  assertion  also,  that  he  need  take  no  notice  whatever  of  it. 

As  to  these  points  I  wish  for  further  satisfaction.    If  he  need  take 

no  notice  of  that  deed,  I  doubt  whether  authority  has  gone  the  length 

of  this  judgment.     K  he  must  take  notice  of  it,  in  what  way  he  b  to 

do  so,  has  not  been  explained.     I  admit  that  it  was  Colonel  Crau- 

ford's  intention  to  have  revoked  only  ad  hunc  effecium  ;   but  I 

question  if  the  purpose  of  the  revocation  be  sufficient  to  sanction  a 

new  mode  of  conveying,  if  it  be  such ;  for   I  do  not  presume  at 

pfesent  to  say,  whether  or  not  the  meaning  of  the  words  used  is 

inderbtood  to  be  such  as  puts  the  judgment  on  this  ground,  and 

tiiis  only,  that  because  there  was  once,  though  not  at  the  granter's 

death,  a  liege  poustie  deed,  therefore  the  deathbed  deed  is  good. 

^  I  could  put  many  cases  from  the  law  of  this  country  illustrative 
of  these  difficulties  I  entertain.  Suppose  I  were  to  make  a  will  in 
this  country,  devising  my  real  property  to  a  certain  person  ;  and  were 
afterwards  to  execute  another  will  revoking  my  former  will,  and  that 
I  might  make  the  other,  and  then  devising  my  real  property  to  one 
not  capable  of  taking,  the  revocation  would  be  perfectly  good ;  but 
the  devise  being  ineffectual,  tbe  heir-at-law  would  come  in,  though 
the  intent  of  my  act  was,  to  continue  the  exclusion  of  him.  There 
it  a  fallacy,  therefore,  in  the  argument  as  to  the  effect  of  a  revoca* 
tka  made  ad  cerium  effecium  :  if  the  revocation  be  complete,  and  an 
entire  revocation  is  not  a  right  mode  of  proceeding  ad  hunc  effectuniy 
the  revocation  will  be  good,  and  the  disposition  will  be  good  for  no- 
thing. 

**  If  I  were  to  intend  to  revoke  a  will  already  formally  made  in 
this  eoantry,  meaning,  at  the  same  time,  to  execute  another  in  due 
form,  and  had  such  will  prepared  and  ready  for  execution,  but  wa» 
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1806.        arrested  by  tbe  hand  of  death  before  completing  it ;  we  hold,  in  that 
case,  that  the  former  will  is  not  revoked,  because  the  revocation  is 


CBAUFUBDf&o.  not  Complete,  and  the  devisee  under  the  former  will  would  take. 
C0DTT8       Neither  of  those  cases  so  put  from  our  law,  would  support  by  ana- 
logy the  present  judgment.     In  the  former  case,  the  heir  is  let  in ; 
in  the  latter,  the  first  devisee.     But  this  judgment  excludes  both  the 
heir  and  Sir  Robert  Craufurd. 

*'  I  may  state  unreservedly  upon  this  part  of  the  case,  that  I  am  not 
much  impressed  with  the  consideration  of  it,  as  being  an  evasion  of  the 
law  of  deathbed,  or  not  such.  There  seems  no  doubt  but  that,  in  the 
circumstances  of  the  case,  it  was  completely  in  the  power  of  Co- 
lonel Craufurd  to  have  disappointed  the  law,  and  I  consider  the 
question  as  a  question  whether  he  can  do  it  in  this  mode ;  whether 
he  can  do  it  without  having  a  liege  pousiie  deed  in  actual  effect  at 
his  death.  The  suggestion  so  often  made,  that  the  heir  was  already 
cut  out  by  the  liege  pousiie  deed,  appears  to  me  to  assume  all  that  is 
in  dispute.  For  the  heir  cannot  be  said  to  be  cut  out  till  the  death 
of  the  granter,  and,  therefore,  it  may  be  said  that  if,  at  that  time, 
there  is  no  effectual  liejge  pousiie  deed,  there  was  never  any  iiegc 
pousiie  deed  that  attested  his  title. 

^'  Another  doubt  with  me  is,  if  this  case  has  been  decided  by  th^ 
Court  below  on  the  point  of  approbate  and  reprobate  or  not  *  I  se^ 
in  the  notes  uf  individual  judges'  opinions,  that  some  of  them  har^ 
laid  great  stress  upon  this  doctrine,  though  others  thought  difieraitljr 
of  it ;  but  the  judgment  of  the  Court,  as  to  the  first  point,  I  eannot 
collect. 

*'  If  the  judgment  were  put  on  that  alone,  I  should  entertain 
great  doubt  of  it.  It  seems  very  nearly  to  resemble  the  doctrine  of 
election  in  this  country ;  though  I  am  aware  of  the  difference  be- 
tween what  is  understood  by  the  word  heir  in  Scotland^  and  whst 
we  understand  by  that  term.  The  heir  has  been  stated  to  be,  whom 
God  and  nature  have  made  such — I  should  say  that  the  heir,  in  Eng^ 
land,  is  a  person  succeeding  by  the  mere  operation  and  provision  of  ' 
the  law. 

"  In  our  doctrine  of  election  we  hold,  that  if  a  person  takes  bene- 
fit under  any  instrument,  he  must  submit  to  the  instrument  alto- 
gether.    But  if  I  give  a  legacy  in  money  to  my  heir-at-law,  withont 
an  express  condition  annexed  to  the  legacy,  and  give,  by  the  same 
will,  part  of  my  real  estate  to  another,  and  this  without  the  attesta- 
tion of  three  witnesses  ;  the  heir  is  entitled  to  take  the  legacy,  and 
at  same  time  to  say,  that  this  is  no  good  devise  as  to  the  land ;  and,    \ 
accordingly,  in  such  a  case,  the  heir  would  take  the  estate.    Soia 
the  case  of  a  devise  against  the  statute  of  mortmain,  he  would  take 
against  such  a  devise,  though  he  claimed  under  the  same  v?ill.    For 
these  are  not  cases  of  election. 

*'  If  the  English  doctrines  are  to  rule,  this  is  nothing  like  a  cascff^ 
election.  The  heir  here  does  not  take  the  estate  or  benei^ 
under  the  instrument,  but  under  the  law.     If  a  testator  in  dii^ 
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ecmntij  vna  required  to  make  his  will  of  land  sixty  days  before        1806. 
death,  it  would  be  quite  competent  for  the  heir  to  Eay  here,  this  is 


a  deathbed  deed.     I  take  the  benefit  of  the  law,  and  I  take  that  craufubd^&c, 
land  under  the  benefit  of  the  law,  and  he  micrht  take  personal  bene-  ^* 

C0CTT8 

fits  nnder  the  will.  There  may  be,  however,  a  considerable  difference, 
attending  to  the  distinction  of  character,  between  an  heir  in  Eog- 
land  and  Scotland,  and  it  is  impossible  not  to  see  that  some  cases 
have  been  decided  in  Scotland  which  very  nearly  support  the  doc- 
tzine  of  approbate  and  reprobate,  as  applied  in  this  case. 

"  A  person  in  this  country  cannot,  by  a  will  of  land,  made  and  at- 
tested in  a  regular  form,  reserve  a  power  of  making  a  future  devise 
of  the  land,  which  should  be  attested  by  less  than  three  witnesses. 
The  courts  of  this  country,  though  they  have  admitted  subsequent 
bequests,  otherwise  attested,  of  the  whole  value  of  the  land,  do  not 
admit  them  as  to  a  particle  of  the  land  itself,  and  the  bequests  of  ihe 
value  of  the  land  roust  be  supported  by, — ^niust  knit  and  attach 
tiiemselves  iOt — an  instrument  remaining  at  the  death  of  the  testator, 
effectual  to  give  the  title  to  the  land  itself  against  the  heir-at-law. 
The  title  to  the  land,  to  convey  the  benefit  of  the  land  to  those  claim* 
isg  under  the  unattested  bequests,  must  remain  at  that  time  in  some 
person  claiming  under  a  testamentary  instrument,  duly  attested,  to 
pus  an  estate  in  the  land.     And  upon  principles  which,  because  they 
are  very  familiar  to  my  mind,  and  perhaps  affect  it  too  much  in  the 
present  case,  I  doubt  whether  the  deathbed  deed  can  be  supported, 
unless  it  can  be  founded  upon  some  claim  to  the  estate  available 
against  the  heir,  created  by  deeds  continued  available  until,  and  at 
tlte  death  of  the  granter,  by  the  deed  of  1771  >  to  which  the  title 
onder  the  deed  1 793  may  knit  and  attach  itself,  just  as  a  burden  by 
a  deathbed  deed  would  attach  itself  to  an  estate  created  by  a  liege 
pouitie  deed. 

"  If  it  were  my  duty  to  decide  the  present  case  this  day,  I  should 
fed  it  a  very  irksome  task,  to  pronounce  that  the  judgment  was  right 
or  wrong.  I  believe  that  my  noble  and  learned  friend,  who  has  long 
paid  so  much  attention  to  cases  from  Scotland,  entertains  considerable 
doubt  of  the  judgment;  whether  an  estate  of  some  kind  or  other 
be  not  remaining  in  Sir  Robert  Craufurd — whether  the  liege  poustie 
deed,  in  making  up  the  titles,  is  to  be  regarded  as  an  absolute  nulli- 
tf.  It  would  be  altogether  indecent  to  decide  the  cause  at  present, 
in  the  absence  of  all  the  noble  and  learned  lords,  if  I  was  more  able 
than  I  am  to  state  a  judgment  upon  the  case.  But,  knowbg  the 
delay  that  has  already  taken  place,  and  the  anxiety  that  the  parties 
must  feel,  where  such  property  is  at  stake,  I  should  not  have  held 
myself  excusable,  had  I  not  detailed  to  your  Lordships,  at  some 
length,  the  whole  circumstances  operating  upon  my  mind,  when  I 
propose  that  judgment  should  be  postponed." 
On  his  Lordship's  motion,  the  cause  was  adjourned  till  the  second 
day  in  next  session  of  parliament. 
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1806.  ^th  March  1806,  coie  resumed. 


CRAUFURD,&C. 


Lord  Chancellor  Eldon  said, 
"  My  Lords, 

couTTs.  a  rjijjj^  -g  ^  ^^^jgg  which  has  already  occupied  a  great  deal  of  at- 

tention from  the  Court  of  Session  and  from  your  Lordships.  I  shall 
not  be  able  to  conclude  to  day  all  I  have  to  say  upon  the  cause,  but, 
after  trespassing  upon  your  indulgence  at  present,  I  mean  to  move 
that  the  cause  be  put  off  till  Tuesday,  to  be  then  concluded, — but  it 
is  my  intention  to  give  the  parties  to-day  a  certainty  how  the  cause 
will  be  disposed  of,  and  not  to  occupy  much  tiAne  with  what  will  re- 
main for  Tuesday. 

*'  This  cause  originates  in  the  settlements  executed  by  Colonel 
John  Walkinshaw  Craufurd,  the  representative  of  an  ancient  and 
respectable  family.  He  was  seized  and  possessed  of  two  estates, 
Craufurdland  and  Monkland,  in  the  county  of  Ayr.  In  1771  be 
executed  a  deed  of  settlement,  to  keep  up  the  representation  of  his 
family,  of  his  estates  of  Craufurdland  and  Monkland  to  himself  in 
liferent,  and  to  the  heirs  of  his  body  in  fee ;  whom  failing,  to  Sir  Hew 
Craufurd,  and  the  heirs  male  of  his  body  ;  whom  failing,  to  a  certain 
other  series  of  heirs. 

"  This  deed  contained  a  power  to  revoke  at  any  time  of  his  life, 
in  liege  poustie^  or  in  ariiculo  mortis.  It  remained  in  the  repositories 
of  the  granter,  undelivered  at  his  death. 

"  This  instrument  appears  to  be  evidence  of  a  purpose  on  the  part 
of  Colonel  Craufurd  to  defeat  the  heir  alioqui  successurus  from  1771 
down  to  1793.  At  same  time,  it  is  fair  to  observe  that  this  case  will 
fall  to  be  decided  as  if  the  deed  of  1771  was  executed  only  sixty- 
one  days  before  the  death  of  the  testator. 

"  When,  as  is  admitted  on  all  hands,  Colonel  Craufurd  was  on 
deathbed,  he  executed  a  new  settlement  in  February  1793,  of  the 
estate  of  Craufurdland,  in  favour  of  Mr.  Coutts,  his  heirs  and  assigns, 
containing  a  procuratory  of  resignation,  or  precept  of  sasine,  or  other 
usual  clauses,  (the  same  as  in  the  former  deed),  for  vesting  the  es- 
tate feudally  in  the  disponec.  We  shall  have  to  consider  whether 
this  deed  be  one  altogether  substantive,  or  if  it  be  to  be  taken  in 
connection  with  the  former  deed. 

**  This  deed,  besides  the  estate  of  Craufurdland,  conveyed  certaia 
superiorities,  which  were  not  contained  in  the  deed  of  1771-  These 
were  clearly  gone  by  the  law  of  deathbed. 

**  With  regard  to  the  estate  of  Monkland,  this  deed  did  not  at- 
tempt to  convey  it  to  Mr.  Coutts.  I  call  your  attention  to  this  at 
present,  as  I  shall  afterwards  have  occasion  to  refer  to  it  more  par- 
ticularly when  considering  the  principle  of  the  interlocutors  as  to 
Monkland.  (His  Lordship  now  read  verbatim  the  disposition  of 
Craufurdland  to  Mr.  Coutts.  Previous  to  reading  the  clause  of  re- 
vocation he  made  some  observations  thereon.) 

"  Ton  will  observe  that  this  was  a  deed  under  conditions,  reser- 
vations, and  declarations,  under  which  Mr.  Coutts  might  have  de- 
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dined  to  take  the  estate.     Hitherto,  it  has  every  appearance  of  a        |h(i6. 
sobstantiTe  and  independent  disposition.     (Here  his  Lordship  read 


the  clause  of  revocation.)  cbaofdrd,&c. 

"  This  clause,  in  revoking  the  former  settlement  executed  bj  Co-      codtts. 
lonel  Craafurd,  of  course  revoked  also  the  procuratories  and  precepts 
eontained  in  the  former  deeds. 

**  The  day  after  the  date  of  the  deed,  Colonel  Craufurd  wrote  a 
letter  to  his  agent,  directing  him,  after  his  death,  to  open  his  reposi- 
tories at  Craufurdland.  When  this  was  done,  the  deed  of  1771  was 
foaad  lying  there.  He  had  not  cancelled  this  former  settlement,,  and, 
if  cancelled  at  all,  it  is  so  by  the  deed  of  1793. 

"  Colonel  Craufurd  died  soon  after,  but  before  his  death,  and  of 
ame  date  of  1793,  he  executed  a  conveyance  of  Monkland,  bearing 
on  the  face  of  it  the  receipt  of  £5000,  said  to  be  paid  by  Mr.  Coutts 
as  the  price  thereof.  At  same  time  he  wrote  a  letter  to  Mr.  Coutts  to 
lend  him  his  bond  for  that  sum.  If  that  bond  was  sent,  it  did  not 
teach  Colonel  Craufurd  in  time,  for  he  died  six  days  after  the  date 
of  the  deed. 

"  I  must  here  mark  the  difference  of  the  situation  of  the  two 
estates  of  Craufurdland  and  Monkland.  The  heir  alioqui  successurus, 
ly  the  judgment  of  the  Court  below,  got  this  last  estate.  In  their 
interlocutor  of  31st  Jan.  1 798,  the  Court  found  that  the  deed  of 
1771  was  effectually  revoked  by  the  clause  of  revocation  contained 
in  the  deed  1 793,  in  consequence  of  which  the  estate  of  Monkland 
was  adjudged  to  the  heir.  It  was  contended  that  the  principle  of 
the  decbion  as  to  the  estate  of  Monkland  was  directly  contrary  to 
that  in  regard  to  the  estate  of  Craufurdland. 

'*  The  deed  of  1 793,  conceived  in  favour  of  Mr.  Coutts,  embraced 
the  estate  of  Craufurdland  and  the  superiorities  only,  and  did  not 
affect  the  estate  of  Monkland,  except  in  the  clause  of  revocation. 
The  clause  of  revocation  revoked  the  deed  of  1771  as  well  with  re- 
gaid  to  Craufurdland  as  to  Monkland ;  but  it  also  gave  Craufurdland 
to  Mr.  Coutts,  and  not  Monkland. 

*'  The  attempt  to  dispose  of  Monkland  for  a  price,  was  not  fully 
completed,  because  not  acceded  to  by  Mr.  Coutts  in  Colonel  Crau- 
M's  lifetime.  As  to  Monkland,  it  was  also  clear  that  he  meant  the 
keir  not  to  succeed,  but  the  purpose  of  selling  was  only  an  inchoate 
purpose. 

'^  The  decision  as  to  the  estate  of  Craufurdland  is  upon  the  ground, 
^t  as  to  it  the  revocation  of  the  deed  1771  was  not  an  absolute 
hat  a  qualified  revocation  to  support  the  deed  of  1793.  AVhereas  the 
KTocation  as  to  the  estate  of  Monkland,  of  which  the  new  convey- 
ance was  set  aside,  restored  the  right  of  the  heir  alioqui  successurus, 
**  The  difficulty  upon  the  interlocutor  is,  that  it  lays  down  as  a 
graeral  principle,  that  the  deed  of  1771  was  effectually  revoked  by 
the  deed  of  1793,  and  does  not  express  that  it  was  only  revoked  as 
to  Monkland,  and  not  as  to  Craufurdland,  which  was  the  meaning 
of  the  Court 
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1806.  "  The  principle  so  generally  laid  down  in  this  interlocutor, 

pressed  against  Mr.  Coutts,  but  further  than  it   would  go.     There 


CBAUFaRD,&c.  may  be  a  finding  in  an  interlocutor  in  too  general  terras,  and  still 
''•  the  conclusion  be  a  sound  one.     In  considering  this  case,  it  is  very 

material  to  take  into  view,  if  the  decision  as  to  the  estate  of  Monk- 
land  be  consistent  with  that  as  to  the  estate  of  Craufurdland ;  but  it 
is  too  much  to  say  that  the  decision  as  to  Monkland  is  one  directly 
contrary  to  that  with  regard  to  Craufurdland. 

*'  After  Colonel  Craufurd's  death,  Mrs.  Howieson,  his  aunt,  the 
heir,  (not  as  we  understand  the  term,  but  the  heir  alioqtn  successurus^ 
as  it  is  termed  in  Scotland,  under  former  destinations  in  her  favour, 
claimed  these  estates.)  In  prosecution  of  her  claims,  she  executed 
a  trust  bond,  as  usual  in  such  cases,  on  which  an  adjudication  was 
obtained,  and  afterwards  an  action  of  reduction  was  brought  against 
the  heir  of  Sir  Hew  Craufurd  and  JMr.  Coutts. 

(His  Lordship  here  read  the  conclusion  in  the  summons  of  redac- 
tion, noticing  the  more  especial  ground  on  the  law  of  deathbed  ;  he 
next  read  the  interlocutor  1 2th  June  1 795,  sustaining  the  reasons  of 
reduction  as  to  the  superiorities,  which  was  not  in  the  deed  of  1771» 
and  repelling  them  as  to  the  estate  of  Craufurdland,  and  the  inter- 
locutor of  17th  Nov.  1795,  adhering  thereto.) 

'^  After  the  Court  had  thus  decided  as  to  the  estate  of  Craufurd- 
land, Sir  Robert  Craufurd,  conceiving  that  the  deed  of  1771f  if  not 
revoked,  gave  him  the  estate  of  Monkland,  put  in  his  claim  to  that 
estate ;  but,  after  a  discussion  upon  that  point,  the  Court,  by  their 
interlocutor  of  31st  January  1798,  to  which  I  have  already  alluded^ 
found  that  the  deed  of  177 1>  in  regard  to  Monkland,  was  efifcctuaUjr 
revoked  by  the  deed  of  1793. 

*^  Then  came  the  first  appeal  to  your  Lordships,  which  was  heard^ 
and  remitted  back  to  the  Court  of  Session.     Lord  Lough borougfaiL 
was  then  upon  the  Woolsack,  and  another  noble  and  learned  Lordi. 
concurred  with  him  in  the  opinion  which  he  had  formed.     Thes^^ 
two  great  and  eminent  persons  were  not  content  to  discuss  this  ques^- 
tion,  as  one  depending  merely  on  this  construction  of  the  instrumenfe^« 
which  I  have  stated,  but,  conceiving  that  there  was  in  the  principft.  < 
of  the  judgment  something  vicious  in  regard  to  the  law  of  deathbe^BI. 
they  were  still  anxious  not  to  decide  it,  fearing  that  their  own  vi^  -^n 
of  the  case  might  bring  into  danger  a  system  of  securities  as  to  tn^  si 
bonds,  then  of  some  standing  in  Scotland.     The  substance  of  t^S]< 
opinion  delivered  by  Lord  Loughborough  in  that  case,  was  as  f^ol 
lows  ;  (Here  his  Lordship  read  the  same  as  printed  in  Mrs.  Craufur^^E^' 
memorial  of  16th  October  1800^  commenting  upon  it  as  he  proce^^Kl 
ed.) 
Mor.  11371,        *'  On  the  case  of  Rowan  against  Alexander,  quoted  by  the  nc^lbl 
et  Hailes.vol.  and  learned  Lord,  I  have  no  scruple  to  add  the  authority  of    -«■». 
^'       '         opinion  to  his ;  and  if  that  case  had  come  before  me  in  a  oonrA     < 
appeal  in  1775,  when  it  was  pronounced,  it  would  have  been    msn 
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pooible  for  me  to  have  given  ray  assent  to  tbe  judgment  of  the  Court        ^®^^' 
in  that  case,  reversing  the  judgment  of  the  Lord  Ordinary.     I  see     "  " 

the  Lord  Justice  Clerk  Miller  says  in  that  case,  as  a  ground  of  his^"^^^^^  ' 
opinion,  in  which  the  majority  of  the  Court  concurred,  that  as  the     coutts. 
granter  might  have  burdened  his  estate  to  the  full  amount  of  its 
value,  he  might  therefore  give  it  to  the  disponee  under  the  deathbed 
deed.  But  I  by  no  means  coincide  with  the  doctrine,  that  because  you 
may  do  a  thing  in  one  mode,  therefore  you  may  do  it  in  any  mode. 

"  It  is  perfectly  settled  in  this  country,  that  in  a  will  devising 
land,  which  must  be  executed  in  the  presence  of  three  witnesses,  you 
cannot  reserve  a  power  to  devise  any  part  of  it  by  a  will  executed  in 
the  presence  of  two  witnesses  only.  We  may  devise  land  by  will, 
to  be  charged  with  legacies,  or  to  trustees  to  pay  such  sums  of  money 
as  the  testator  may  direct.  Such  legacies  may  be  granted,  or  direc- 
tions given  in  any  writing,  executed  before  two  witnesses,  or  without 
witnesses.  Where  the  land  is  already  vested,  even  the  witnesses  to 
the  will  may  take  as  legatees  to  the  whole  value  of  the  land.  But 
not  one  particle  of  the  land  can  be  devised,  by  our  law,  but  by  a  will 
in  the  presence  of  three  witnesses. 

**  But  this  distinction  goes  a  great  deal  further  ;  though  the  whole 
value  of  the  land  may  be  given  in  legacies,  yet,  after  giving  legacies 
to  a  certain  amount,  the  surplus  cannot  be  given  away  in  this  man- 
ner. The  surplus  is  held  to  be  the  land,  and  is  not  thus  to  be  dis- 
poied  of.  These  cases  strongly  prove  the  distinction  between  a 
power  of  giving  by  a  certain  mode,  and  giving  by  any  mode. 

*\  Though  I  have  said  thus  much  of  the  case  of  Rowan  v.  Alex« 
ander,  it  is,  in  my  opinion,  a  very  different  thing  to  say  what  might 
bve  been  done  with  regard  to  it  in  177^i  and  what  ought  now  to 
be  done  at  this  day.  It  would  not  be  on  any  dry  reasoning  that  I 
tbould  disturb  the  weight  of  this  case,  as  applying  to  another  in 
1793,  if  they  coincided. 

^  In  the  present  case,  I  think  that*the  reasons  of  the  judges,  in  the 
Court  below,  altogether  amount  to  this,  that  it  was  the  testator's  pur- 
pose to  bestow  the  estates  on  Mr.  Coutts  by  the  last  deed ;  and  that 
ie  did  not  do  so  if  he  did  not  keep  alive  the  former  deed ;  they  held 
that  the  deed  of  1793  only  revoked  the  former  deed,  to  the  end  of 
giving  effect  to  the  latter  one. 

^*  If  it  be  asked,  what  it  was  he  did  not  mean  to  revoke  ?  I  under- 
stand that  he  did  not  mean  to  revoke  that  which  gave  a  right  to  the 
disponee  in  the  deed  of  1771  to  adjudge  from  the  heir-at-law,  if 
the  disponee  in  the  second  deed  should  refuse  to  take. 

"  If  Mr.  Coutts  should  be  unwilling  to  take  under  the  deed  of 
1793,  is  there  a  right  under  the  deed  of  1771  to  adjudge  the  hare* 
citfat  against  the  heir  ?  If  such  a  right  would  not  exist  under  the 
4eed  of  1771 9  under  what  pretence  does  that  deed  exist  to  bar  the 
vightofthe  heir? 

"  Whatever  I  might  have  been  disposed  to  decide  in  such  a  case 
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1806.        as  that  of  Rowan  against  Alexander  in  1775, 1  should  be  one  of  the 
last  men  in  the  world,  in  1806,  to  disturb  that  decided  case,  in  so  far 


CRAUFURD,&c.Q3  it  applies  to  a  case  of  implied  revocation. 

cocTTs.  "  ^^  appears,  from  what  was  said  by  Lord  Loughborough,  that 

these  noble  Lords  inclitied  to  consider  this  as  a  case  of  fraud  on  the 
law  of  deathbed.  My  view  of  it  is  different,  that  this  is  not  a  case 
of  fraud,  and  that  the  appellants'  case  cannot  be  made  out  on  that 
ground. 

(His  Lordship  afterwards  briefly  stated  the  case  of  Hearle  v, 
Greenbank,  3  Atkyn's,  p.  695,  mentioned  in  the  note  of  Lord  Lough- 
borough's speech.) 

^^  That  noble  Lord  concluded  with  saying,  that  he  was  afraid  a 
reversal  of  the  judgment  of  the  Ck)uit,  then  under  consideration, 
might  trench  upon  the  system  established  with  regard  to  those  trust 
bonds  to  which  I  have  alluded,  and  therefore  he  thought  it  better  to 
send  it  back  to  be  reconsidered.  He  added,  that  Lord  Thurlow  and 
himself  were  of  opinion,  that  it  might  be  proper,  to  prevent  all  ques- 
tion upon  these  trust  bonds,  by  an  act  of  Parliament  declaratory  of 
the  law. 

*'  It  appears  to  me  that  this  case  may  be  decided  without  touching 
any  of  these  trust  bonds. 

"  The  caiise  was  accordingly  remitted  to  the  Court  of  Session, 
where  it  underwent  the  most  painful  and  minute  reconsideration.  I 
think  I  never  saw  a  more  honourable  specimen  of  judicial  ability 
than  occurred  in  the  discussion  of  this  case,  when  they  formed  the 
opinion  on  which  this  second  appeal  arises. 

"  They  reconsidered  this  case  in  all  the  points  of  view  in  which  it 
had  been  taken  up ;  in  regard  to  the  alleged  fraud  upon  the  law  of 
deathbed  ;  the  whole  principle  of  that  law,  and  the  particular  facts 
and  circumstances  of  the  case.  They  at  length  narrowed  the  case 
very  much  from  what  had  formerly  been  discussed,  and  put  it  upon 
what,  I  think,  is  its  true  merits,  the  effect  of  the  second  deed  upon 
the  first,  through  the  clause  of  revocation. 

"  They  agree  that  if  the  deed  of  1771  was  cancelled,  or  wholly 
revoked,  by  executing  another  instrument,  if  the  right  of  the  heir 
was  let  in  pro  brevissimo  inlet  vallo^  that  the  deed  on  deathbed  would 
operate  nothing. 

*'  A  narrow  majority  of  the  Court  held,  that  under  the  deed  of 
1793  the  deed  of  1771  was  not  revoked  absolutely,  but  under  a 
qualification ;  and  they  therefore  held,  that  if  the  deathbed  deed  of 
1 793  was  challenged  by  the  heir  (for  a  deathbed  deed  is  not  in  any 
view  a  nullity,  but  only  liable  to  effectual  challenge  by  the  heir),  the 
disponee  under  it  might  found  on  the  prior  deed  in  \^^l^  and  insist 
with  effect  that  the  heir  had  no  interest  to  challenge  the  latter  deed ; 
that,  if  it  was  set  aside,  Sir  Robert  Craufurd  would  have,  as  we 
should  say  in  this  country,  a  right  to  the  estate,  or  as  they  would 
say  in  Scotland,  would  have  a  persoaal  right  of  action  to  obtain  the 
estate. 
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**  The  new  question  in  this  case  therefore,  is,  whether  or  not,  in  a         1806. 
reduction  hrought  by  the  heir  of  the  deathbed  deed  of  1793,  her 


claims  could  be  repelled  by  any  thing  the  disponee  under  it  could  cHAnFnRD,&c. 

urge  upon  the  deed  of  1771,  as  at  the  death  of  the  granter  ?     If  he      coutts. 

could  so  repel  the  claims  of  the  heir,  he  must  prevail  in  the  action ;  if 

he  could  not  then  the  present  appeal  would  be  well  founded. 

"  This  question  will  still  necessarily  lead  me  into  a  discussion  of 
some  length ;  and  I  wish  to  reserye  this  till  Tuesday,  when  I  shall 
state  my  final  opinion  upon  this  case.  If  I  be  in  an  error  thereon, 
I  must  say  that  it  is  conformable  to  the  first  views  I  have  formed  of 
the  case,  and  that,  with  all  the  light  since  thrown  upon  it,  my 
opinion  has  never  varied  with  regard  to  it.*' 

12//i  March  1806,  case  resumed, 

(After  reverting  to  the  opinion  delivered  in  part  by  him  on  a  for. 
ner  day,) 

Lord  Eldon  said, 

"  The  questions  in  this  case  were  anxiously  discussed  and  con  - 
sidered  both  before  and  after  it  was  remitted  to  the  Court  below  by 
noble  Lords,  some  of  whom  are  now  no  more.  One  of  these  noble 
Lords  (Rosslyn)  entertained  but  one  unqualified  opinion  upon  the 
subject  throughout.  He  held,  that  the  settlement  1793  was  a  fraud 
upon  the  law  of  deathbed,  and  that  deed  was  an  unqualified  revo- 
cation of  the  deed'  executed  in  1 771  •  Mis  Lordship  therefore  ob- 
serred  in  strong,  although  not  in  legally  accurate  language,  that  it  was 
impossible  to  splice  two  nullities,  in  order  to  make  one  effectual  deed 
of  disposition.  This  expression  was  not  technically  correct,  inas- 
much  as  the  term  nullity  could  not  be  applied  with  strict  precision 
to  the  deathbed  deed,  because  it  was,  prima  facicy  a  good  deed,  and 
was  alone  reducible  by  the  heir,  who  was  alioqui  successurus.  But 
bis  Lordship^s  meaning  was  this,  that  the  first  deed  being  revoked, 
was  an  absolute  nullity,  and  as  the  deathbed  deed  could  not  knit 
itself  upon  the  first,  it  was  a  nullity  likewise  in  the  popular  sense  of 
tbe  word,  as  it  could  convey  nothing. 

"*  Such  were  the  sentiments  of  the  noble  Lord,  and  which  coin- 
cided with  those  of  several  judges  in  the  Court  below,  and  were 
Nipported  there  by  very  strong  arguments. 

**  Another  noble  Lord,  who  is  also  now  no  more,  (Lord  Alvan- 
ley),  seemed  to  regard  the  question  in  another  view.  So  far  as  I 
ooald  collect  his  sentiments,  he  did  not  consider  the  deathbed  deed 
as  an  evasion  of  the  law  of  deathbed,  nor  the  liege  pouslie  deed  .is 
altogether  revoked  by  it ;  but  his  Lordship  seemed  to  be  of  opinion 
tbat  the  first  deed  was  to  be  considered  as  in  existence  to  a  certain 
effect,  and  he  thought  that  we  should  look  at  the  effect  of  the  two 
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1806.        instraments  taken  together,  and  constrae  them,  so  as  that  a  disposition, 
which  the  disponer  had  a  clear  power  to  make,  might  he  snpportedy 


CBADFURu,&c.and  that  the  manner  in  which  he  did  so  was  to  he  regarded  as  mat- 
^r^^in,.       ter  of  form,  and  not  of  substance. 

C0DTT8. 

*'  But  to  this  last  sentiment  I  nerer  can  agree.  I  entirely  con- 
curred with  the  noble  Lord,  whom  I  hare  mentioned,  that  matter  of 
form  in  conveyancing  is  matter  of  substance,  and  that  it  is  not  suffi- 
cient that  a  person  should  hare  power,  and  an  intention  to  dispose  of 
his  property,  but  that,  in  order  to  render  it  effectual,  he  must  execute 
it  habili  modoj  or,  in  other  words,  he  must  execute  it  in  the  form» 
and  with  the  solemnities  prescribed  by  law  for  conveying  such  pro- 
perty. 

*'  The  case  of  Rowan  v,  Alexander,  which  I  shall  have  occasion 
to  remark  upon  more  particularly  hereafter,  was  more  relied  upon 
in  the  argument  than  I  think  it  can  well  be.  It  was  relied  on  in 
that  case,  and  has  been  argued  here,  that  the  party  might  have  given 
the  value  of  the  estate  by  a  deathbed  deed ;  and  why,  therefore,  not 
give  the  substance  or  land  itself?  But  this  is  not  so  by  the  law  of 
Scotland,  any  more  than  it  is  by  the  law  of  England.  By  the  law  of 
England,  a  will  executed  before  three  witnesses  is  necessary  to  con- 
vey land  ;  and  if  land  is  so  conveyed,  it  may  be  afterwards  charged 
by  a  will  which  is  not  so  executed.  But,  it  by  no  means  follows, 
that  because  the  total  value  of  the  estate  could  be  conveyed  in  the 
way  of  a  charge,  although  not  attested,  that  therefore  the  land  itself 
could  be  so  conveyed.  Your  Lordships  know  very  well,  that  even 
the  surplus  money  arising  from  the  sale  of  land,  cannot  pass  without 
a  will  attested  by  three  witnesses,  because  a  court  of  Equity  consi- 
ders that  as  land. 

'^  It  has  been  also  said,  that  if  a  person  means  to  revoke  an  in« 
strument,  with  reference  to  a  particular  purpose,  if  that  purpose  is  not 
effected,  the  original  instrument  is  not  revoked. 

''  This  proposition  is,  to  a  certain  extent,  true  ;  and  it  is  to  be  un- 
derstood with  various  limitations  and  distinctions.  It  is  true,  that 
if  a  party  sits  down,  meaning  to  revoke  a  disposition  of  his  property^ 
and  by  the  same  act,  or  as  it  is  called,  unico  contextUy  to  make  a  new 
one,  if  he  makes  the  revocation,  but  dies  before  he  has  completed 
his  new  disposition,  he  shall  not  be  held  to  have  revoked  his  former 
disposition,  because  his  revoking  it  was  but  part  of  his  purpose^  and 
his  act  was  incomplete. 

**But  if  he  completed  his  purpose  by  a  new  disposition,  the  first 
is  revoked,  however  inadequate  such  new  disposition  may  be  to  con- 
vey his  property.  Thus  if,  having  made  a  will  of  land,  I  afterwards 
make  another,  in  which  I  revoke  it,  and  give  my  land  to  a  monk  or 
an  alien,  the  revocation  is  good,  although  the  devise  is  void,  because 
the  purpose  was  complete,  so  far  as  it  was  in  my  power  to  complete 
it.    In  the  present  case,  the  purpose  of  the  party  to  dispone  his 
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linds  anew  was  complete,  which  decides  the  case  with  reference  to       igOO. 
this  argument. 


^  A  good  deal  has  heen  said  on  the  doctrine  of  approbate  and  re-  cbaufurd,&c. 


V, 

coi 


probate,  and  that  it  barred  the  heir  from  claiming  in  this  cas3.     I 
bare  made  a  good  deal  of  inquiry  into  the  grounds  of  the  decision 
to  see  if  it  went  upon  that  ground,  and  if  so,  how  it  could  be  main- 
tained upon  it. 

*'  I  think  this  is  liot  a  case  where  the  doctrine  of  approbate  and 
reprobate  will  apply.  The  heir  does  not  claim  under  the  deathbed 
deed.  The  heir  says,  *  Your  deed  does  not  give  you  a  title  unless 
joa  con  show  me  a  deed  executed  in  liege  pousiie^  existing  at  the 
death  of  the  granter.  If  there  be  no  such  deed,  the  deed  exe- 
cuted on  deathbed  is  gone. 

**  The  question  is,  Is  there  enough  contained  in  the  deathbed  deed 
to  prore  that  no  Uege  poustie  deed  existed  at  the  death  of  the  granter  ? 
And  I  shall  here  detail  the  principles  on  which  my  opinion  is 
founded. 

*^  In  Tarious  cases,  which  I  need  not  at  present  specially  mention, 
tkii  deathbed  has  been  held  to  be  good.  The  law  of  deathbed  has 
Wnso  £ur  altered,  that  a  person  may,  by  certain  modes,  give  aiivay 
iui  estate  by  a  deed  on  deathbed.  Upon  this  point,  as  well  as  upon 
tke  practice  wliich  has  prevailed  with  regard  to  trust  bonds,  we  can- 
ftot  shake  the  cases  without  great  danger  to  private  property.  In  our 
own  law,  we  have  instances  also  of  a  similar  kind,  in  the  practice  with 
Kgud  to  the  barring  of  estates  tail,  and  the  making  of  conveyances 
to  enable  a  person  to  give  legacies  without  regard  to  the  statute  of 
I     fends. 

^If,  by  inveterate  usage  and  practice,  you  find  men's  titles 
•taoding,  in  a  certain  way,  you  will  support  them  to  the  extent  of 
tke  usage ;  but  it  is  yery  di£Ferent  to  say  that  you  should  carry  them 
bejond  it. 

^^  It  is  admitted,  that  if  a  valid  liege  poustie  deed  existed  at  the 
death  of  the  granter,  the  deathbed  deed  would  also  be  good.  It  is 
to  be  observed,  however,  that  this  liege  poustie  deed  must  be  in  fa- 
vour of  a  stranger,  and  not  in  favour  of  the  heir  alioqui  successurus. 
A  deed  in  his  favour  would  be  held  to  be  an  evasion  of  the  law,  and 
sot  effectual. 

**  This  is  obvious  in  principle,  the  stranger  disponee  is  bound  to 
bold  good  any  power  reserved  against  hira  ;  if  such  power  be  duly 
executed,  he  cannot  complain.  This  seems  also  to  have  been  ad- 
mitted by  all  the  judges,  except  those  who  decided  against  Mr. 
CoQtts,  on  the  ground  of  its  being  an  evasion  of  the  law. 

*'  It  is  clear  that  Colonel  Craufurd  meant  to  give  the  estate  to  Mr. 
Ooatts ;  his  power  of  doing  so  is  also  clear.  In  treating  this  matter, 
I  deem  it  better  to  go  upon  the  dry  points  of  law,  than  to  consider  if 
it  was  more  fit  in  Colonel  Craufurd  to  prefer  the  nearest  branch  of 
>B  sndent  bmily,  or  to  give  his  estate  to  that  deserving  gentleman, 
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1806.       Mr.  Coiitts.     The  intention  and  power  of  the  testator  are  both  ad- 
mitted. 


CRAUFURD,  &c.  a  ^he  oulj  question  is,  lias  he  executed  that  intention  by  effectual 
cocTTs.  nieans  ?  It  is  admitted  on  all  hands,  that  Colonel  Craufurd  might  haye 
charged  the  estate  vested  in  the  granter  of  the  liege  poustie  deed  to 
its  full  Talue  in  favour  of  Mr.  Coutts  ;  or  he  might  have  directed  him 
to  convey  that  estate  to  Mr.  Coutts.  Both  go  to  this,  that  the  testator, 
in  doing  so,  goes  in  affirmance  of  the  estate  vested  by  the  liege  pous~ 
tie  deed,  for  the  person  to  take  by  the  deathbed  deed  could  not  call 
upon,  the  disponee  under  the  former  deed,  to  denude,  unless  the 
estate  was  vested  in  him.  The  author  of  the  deathbed  deed,  in  such 
a  case,  though  far  from  revoking,  asserts  the  validity  of  the  li(ge 
poustie  deed. 

''  Such  cases  are  not  authorities  for  the  present  decision,  unless 
you  could  say  that  Sir  Robert  Craufurd  had  some  estate  under  the 
deed  of  1771f  of  which  he  could  denude  himself  in  Mr.  Coutts'  fa- 
vour, or  which  Mr.  Coutts  could  have  adjudged.  But  it  is  impossible 
to  say  that  he  had  such  estate  of  which  he  could  denude  himself,  or 
which  could  be  adjudged,  if  it  can  be  made  out  on  the  construction 
of  the  deathbed  deed  that  such  estate  did  not  remain  in  him. 

"  Your  Lordships  know  that  in  Scotland  the  maxim  of  mortuut 
sasit  tivumdio^s  not  obtain  as  it  does  in  this  country.  A  proceed* 
ing  in  that  country  to  take  up  the  hosredilas  jacens  is  rather  against 
the  estate  than  the  person  ;  the  right  can  be  made  effectual  directlj 
upon  the  estate,  if  constituted  by  a  deed  containing  procuratory  and 
precept  by  an  adjudication  in  implement  I  say  this,  to  prevent  any 
misunderstanding  of  the  language  which  I  use. 

^'  Another  case  was  put :  it  was  stated  that  the  testator  might 
have  rendered  the  deathbed  deed  valid  by  a  clause  in  it  that  he 
meant  the  deed  of  1 77 1  to  subsist,  if  the  deathbed  deed  was  found  to 
be  ineffectual.  I  do  not  mean  to  deny  this.  He  would  then  have 
said,  if  my  deathbed  deed  is  not  good,  or  if  the  disponee  under  it 
would  not  or  could  not  take,  from  popery  or  other  cause,  then  the 
disponee  under  the  deed  of  1771  might  have  said  to  the  heir  aUoqui 
successunis,  '  the  estate  is  mine.'  And  he  might  have  proceeded  to 
connect  himself  with  it  by  his  procuratory  and  precept  ;  or  if  none 
had  been  contained  in  his  deed,  by  adjudications  as  before  mentioned. 

"  In  that  case,  this  would  be  the  express  meaning  of  the  testator : 

*  1  keep  alive  the  former  deed  for  all  those  purposes,  to  enable  the 

*  disponee  in  the  deathbed  deed,  to  say  to  the  heir,  that  he  has  no 
'  interest  to  impugn  the  deathbed  deed.' 

*'  When  I  considered  the  cases  of  implied  revocation,  (and  1  have 
never  considered  any  question  more  deeply  than  the  present,)  I  am 
free  to  say,  that  I  never  could  have  assented  to  affirm  the  case  of 
Rowan  r.  Alexander,  if  brought  before  me  by  appeal  at  the  time  it 
was  pronounced.  Lord  Rosslyn  stated,  when  this  cause  was  first 
here,  that  he  could  not  give  his  assent  to  that  case.     But  there  is  a 
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mighty  difference  l>etweeQ  what  might  have  been  fit  and  proper  to        1806. 
be  dpne  when  that  case  was  recent,  and  what  may  now  at  this  day 


be  fit  and  proper  thereon.     No  man  can  say  that  many  titles  maycRAnFURn,  &c. 
not  rest  on  the  principle  of  that  case  of  Rowan  v.  Alexander,  and.  ^* 

were  we  to  touch  that  case,  we  might  shake  securities,  in  the  validity 
of  which  there  had  been  great  confidence  for  many  years. 

^  1  allude  to  the  trust  bonds,  which  had  been  devised  and  approv- 
ed bj  the  most  eminent  persons  on  the  bench  in  Scotland. 

^  In  that  case  of  Rowan  against  Alexander,  a  false  principle  was 
laid  down  on  the  bench,  that,  because  the  testator  could  have  validly 
gifen  the  value  of  his  estate  in  money,  therefore  the  disposition  of  it 
vas  good.  It  was  said,  in  that  case,  that  there  was  no  express  revo- 
otion ;  but  it  is  difficult  to  perceive  what  could  be  a  more  express 
lerocation  than  giving  the  estate  wholly  to  another. 

**  That  case  must  now  be  held  to  stand  upon  this  principle,  that 
the  testator  did  not  mean  the  former  deed  to  be  revoked,  unless  the 
Kcood  deed  was  found  to  be  good  ;  and,  expressing  nothing  as  to  a 
RTocation  of  the  former  deed,  he  must  be  held  to  have  meant  in  effect 
that  both  should  stand  to  accomplish  the  purpose  he  wanted,  of  giv« 
ing  the  estate  to  the  disponee  in  the  last  deed.  This  would  apply 
liflo  to  the  case  of  the  disponee  under  the  second  deed  being  unwill- 
ing to  take,  or  incapable  of  taking. 

^  Bat  the  same  principle  will  not  apply  to  a  case  of  express  revo- 
cation.   This  is  the  first  instance  where  the  principle  has  been  so 
applied.    It  is  unnecessary  to  enter  into  the  cases  of  Birkmire,  &c.  pinlav  r. 
which  are  different  from  the  present,  in  the  revocations  being  by  d if- Birkmire,  29 

fcrcnt  instruments.  ^J^y  ^  ^^2;  ^^ 

^     ,  ,  ,  Mor.  p.  3188. 

^  In  the  present  case,  as  appears  to  me,  there  are  only  two  ques- 
tions; 1st.  Is  the  disposition  of  1771  revoked  entirely?  2d.  Is  it 
teroked  ad  hunc  effeclum^  or  ad  omncs  effectos,  quoad  this  species  of 
qnestion? 

*'  The  cases  of  express  revocation  prove,  and  the  decision  in  this 
actioQ  writh  regard  to  the  estate  of  Monkland,  is  the  strongest  of  them 
aQ,  that  if  the  heir  is  let  in  pro  brevissimo  intervallo.  the  intention, 
or  power  of  the  granter  signifies  nothing,  though  he  had  half  a  dozen 
wayiof  giving  away  his  estate  upon  deathbed,  it  signifies  nothing, 
if  this  be  not  done  habili  modo.  The  cases  of  the  destruction  of  the 
%f  pousiie  deed,  though  cancelled  only  to  execute  another  deed  ; 
or  the  revocation  by  an  instrument,  when  a  new  deed  was  next  mo- 
ment executed,  clearly  show  this,  that  what  may  be  done  validly  in 
one  mode  cannot  be  so  in  any  mode. 

^  In  the  case  of  Monkland,  the  Court  seems  to  have  had  consider- 
able difficulty  with  their  own  decision ;  more  indeed  than  I  feel 
with  regard  to  it  The  disposition  of  Monkland  was  by  a  different 
deed  from  that  of  Craufurdland.  The  former  disposition  of  Monk- 
land  was  revoked,  that  Colonel  Craufurd  might  dispose  of  it  by  a 
tale ;  and,  on  same  date,  he  executed  a  disposition  to  Mr.  Coutts, 
▼ou  V.  H 
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1806.        bj  each  mode  of  sale ;  bat,  before  completing  tbis  purpose,  Colonel 
Craufurd  died.     We  see  here  strongly  that  the  power  to  give  away 


CBAUF(jRD,&c.  in  certain  modes,  and  the  intention,  are  nothing.      The  Court,  ia 

V. 
C0DTT8. 


**  their  judgment,  declared  that  it  was  the  testator  s  purpose  to  gire  to 


Mr.  Coutts,  but  they  found  (in  terms  too  general  to  reconcile  that 
decision  with  the  decision  with  regard  to  Craufurdland)  that  the 
deed  of  1793  had  revoked  the  deed  of  1771>  and  therefore  they 
give  the  estate  to  the  heir. 

"  It  is  clear,  in  this  country,  where  an  estate  can  only  be  derised 

by  a  will,  executed  in  the  presence  of  three  witnesses,  that  in  such 

will  a  person  cannot  reserve  power  to  make  a  valid  devise  of  his 

estate  by  will  before  fewer  witnesses.     All  the  doctrines  connected 

Haberghami;.  with  this  were  much  canvassed  in  the  case  of  Habergham  against 

Viiicent ,17^3,  Vincent.     A  person  in  this  country  cannot,  by  the  medium  of  a  will 

Ch.  Ca.  355  •  ^^  deed,  reserve  to  himself  powers  contrary  to  law. 

8.  C.  2Vesey,     **  In  Scotland,  no  roan  could  make  a  valid  liege  poustte  deed  in 

Jan.  204.        ^i^jg  ^^^^  .  •  Know  all  men  by  these  presents,  that  I  do  hereby  re- 

*  serve  a  power  to  dispose  of  my  estate,  at  any  time  of  my  life,  d 

'  eiiam  in  ariiculo  mortis.^     And  if  this  liege  pouslie  deed  is  itself  to 

have  any  effect  at  all,  it  must  be  some  actual  deed  of  disposition,  ex- 

•  isting  at  the  death  of  the  granter. 

**•  Put  the  case  that  Mr.  Coutts  had  repudiated  the  disposition  in  his 
favour,  contained  in  the  deed  of  1793,  could  the  heir  under  the  deed 
of  1771  have  made  use  of  his  procuratory  and  precept  to  attach  him- 
self to  the  hasrcdkasjaccns  ?  or  if  there  had  been  none  such,  could  he 
have  used  an  adjudication  in  implement  against  the  estate  ?  This 
question  depends  upon  the  fact,  whether  the  deed  of  1771  was  re- 
voked by  the  deed  of  J  793  or  not.  If  the  testator  left  the  deed  of 
1 771  a  subsisting  deed,  the  disponee  under  the  deathbed  deed  might 
make  use  of  that  shield  to  protect  himself  against  the  heir-at-law. 
In  order  to  find  that  this  case  can  be  ruled  by  the  decision  in  Rowan 
against  Alexander,  you  must  find  the  direct  contrary  of  what  the  tea* 
tator  has  expressed  in  the  present  casCi" 

"  The  deed  of  1771  was  a  deed  standing  by  itself,  containing  a 
procuratory  and  precept,  and  all  the  usual  clauses  of  style.  Let  va  see 
what  the  testator  does  or  says  with  regard  to  this  deed ;  does  he  say 
that  the  deed  of  1771  shall  stand  if  the  deed  of  1793  is  found  not  to 
be  good  ?  does  he  substitute  Mr.  Coutts  in  the  room  of  the  disponee 
under  the  deed  of  1771  ?  He  does  no  such  thing.  The  dispositive 
part  of  the  deed  of  1771,  the  procuratory  and  precept,  are  all  revoked) 
an  I  the  deed  of  1793  is  made  a  complete  disposition,  standing 
solely  by  itself,  containing  a  new  procuratory  and  precept,  and  other 
usual  clauses.  It  also  contains  the  clause  upon  which  this  whole 
question  turns.  (Here  his  Lordship  read  the  clause  of  revocation.) 
*'  The  question  of  construction,  as  to  what  the  testator  has  said, 
arises  upon  this : — He  says,  I  do  not  intend  that  the  disponee  in  the 
1  of  1771  dadl  take,  nor  that  the  deed  of  1771  shall  be  htfi 


V, 
CO0TTS. 


) 
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aKvc,  and  that  the  disponee  therein  shall  denude  in  favour  of  Mr.       1800. 

Coutts ;  but  I  do  expressly  reroke  that  deed^  so  far  as  conceiTed  in    — 

faToor  of  the  persons  to  whom  it  is  granted,  and  I  keep  it  aliye  only  cbaufurd,&c. 
with  regard  to  the  powers  to  alter,  innovate,  and  revoke,  therein  con- 
tuned,  thereby  reducing  the  deed  to  nothing  but  one  containiog  a 
power  to  alter  and  revoke. 

"  I  never,  in  this  case,  could  bring  my  mind  to  any  other  opinion, 
than  that  the  deed  of  1793  reduced  the  deed  of  1771  to  a  conveyance 
i&  favour  of  the  heir  alioqui  successurus  ;  because,  if  the  intermediate 
disposition  was  destroyed,  the  right  of  the  heir  to  claim  the  estate  was 
igain  set  up.  Any  other  opinion  goes  to  make  the  deed  of  1793 
good  by  itself,  which  is  illegal  and  impossible. 

*'  I  put  another  question  to  myself,  which  I  hope  will  free  me  from 
toy  charge  of  mistaking  the  law.  I  cannot  conceive  that  the  deed 
of  1793  would  do,  whether  it  contained  an  express  or  implied  revo- 
cation of  the  former  deed,  unless  I  were  able  to  say,  that  if  Mr. 
GoQtts  could  not  or  would  not  take,  some  right  to  take  up  the  hcere- 
diiatjacens  under  the  deed  of  1 771  would  still  remain.  Now  such 
light  could  not  remain  under  the  deed  of  1771>  because  the  revoca- 
tion goes  to  everything  but  what  is  therein  excepted.  How  could  a 
personal  right  of  action  be  made  out  in  the  disponee  under  the  deed 
of  1771  >  as  the  deed  of  1793  absolutely  revokes  that  deed,  so  far  as 
eontaining  any  disposition  ? 

**  The  case  turns  entirely  on  the  true  construction  of  this  part  of 
this  instrument ;  it  destroys  all  right  granted  under  the  former  deed, 
without  which,  the  reserved  powers  to  alter  were  vain. 

**  la  the  opinion  which  I  have  formed,  I  have  the  misfortune  to 
iifkr  from  many  persons  in  the  Court  of  Session,  of  whom  I  am 
bound  to  say,  that  if  I  have  been  of  any  use  in  matters  of  Scotch 
law,  I  owe  it  to  them ;  but  I  have  also  the  satisfaction  to  agree  with 
many  others  in  that  Court,  and  with  some  who  heard  the  case  argued 
IB  this  House. 

"  I  repeat,  that  this  is  a  question  of  construction  only,  and  that  all 
apprehension  may  be  dismissed  of  its  touching  any  title  to  estates,  or 
any  other  decided  case ;  the  present  case  turning  upon  another  point, 
and  neither  upon  any  general  or  special  construction  of  the  law.  1  shall 
defer  giving  in  the  judgment  which  I  mean  to  move  in  this  case  till 
to-morrow,  contenting  myself  at  present  with  stating  this  conclusion, 
that  the  heir  alioqui  successurus  has  both  a  title  and  an  interest  in 
diis  case.** 

Next  day  his  Lordship  moved  the  following  judgment ; — 
The  Lords  find,  that  in  this  case,  the  question.  Whether 
the  heir  hath  a  title  and  interest  to  challenge  the  deed 
of  1793,  as  made  upon  deathbed,  depends  upon  the 
particular  nature  and  effect  of  the  deed  1793,  regard 
being  had  to  the  particular  terms  of  the  deed,  as  ez- 
ftming  tlio  Mflnf  10  be  n  reTocatioD,  and  rtcallisg  of 
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all  former  dispositions ;  and  find  that  the  deed  177 
though  executed  in  liege  poustie^  ought  not  to  I 
considered  as  being,  at  the  death  of  Colonel  Graufur 
such  a  subsisting  valid  instrument  or  disposition,  ex* 
cuted  in  liege  poustie^  as  that  thereby  the  interest 
the  heir  to  challenge  the  deed  of  1793  as  to  the  lant 
by  the  same  deed  disponed  to  the  defender  Thorn; 
Coutts,  should  be  deemed  to  be  barred,  inasmuch  ; 
the  latter  deed  contains,  in  terms  of  the  most  expre 
reyocation  of  all  former  dispositions,  assignations,  < 
other  deeds  of  a  testamentary  nature,  formerly  mac 
and  granted  to  whatever  person  or  persons  prece( 
ing  the  date  thereof,  and  particularly  the  dee 
granted  in  the  year  1771)  and  contains  the  most  e: 
press  declaration  in  terms,  that  such  deeds  are  to  I 
void  and  null,  so  far  as  they  are  conceived  in  favour  • 
the  persons  to  whom  they  are  granted  ;  and  also  fia< 
that  although  the  deed  of  1793  contains  a  declaratic 
that  the  former  deeds  should  be  valid  and  sufficient  i 
the  extent  of  the  powers  therein  reserved,  to  revok 
alter,  or  innovate  the  same,  to  the  effect  only  of  makin 
the  deed  of  1793  effectual  in  favour  of  the  said  Thoma 
Coutts,  such  declaration  ought  not  to  be  taken  as  tb 
ground  of  an  implication,  rendering  such  former  decdi 
valid  or  effectual  beyond  the  extent  in  which  they  arc 
in  express  terms  declared  to  be  made  the  groand 
of  a  construction,  whereby  such  former  deeds  should  be 
held  to  be  valid  or  sufficient,  in  any  respect  in  whicb 
they  are,  by  the  same  deed,  in  express  terms,  declared 
to  be  null  and  void ;  and  find,  that  although  such  de- 
claration  was  made  in  the  deed  of  1793,  asserting  the 
validity  of  the  former  deeds  to  the  extent  of  such 
powers,  all  the  dispositions  in  the  former  deeds  having 
been  revoked  in  express  terms,  there  did  nor,  according 
to  the  true  effect  of  all  the  deeds  taken  together  at  the 
death  of  Colonel  Craufurd,  under  any  part  of  the  for- 
mer dispositions,  so  expressly  declared  to  be  null  and 
void,  exist  in  any  persons  named  in  such  former  deedsi 
any  personal  or  other  right  in  the  lands  by  the  deed  o( 
1793,  disponed  to  the  defender,  secure  against  the 
challenge  of  the  heir  ex  capite  lectin  on  which  the  difr 
ponee  in  lecto  under  the  deed  of  1793  could  be  entitle^ 
to  found,  as  his  defence,  against  the  reduction  of  ih 
deed  made  in  lecto.  And  find,  that  as  the  deeds  in  thi 
case  are  conceived  as  to  the  terms  thereof,  the  dispone 
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under  the  deed  1793  cannot  be  conBidered  as  having  ld()6 
title  or  right,  under  the  former  disposition,  as  if  they 
had  been  named  therein,  or  otherwise  under  the  effect 
thereof;  and  find,  likewise,  that  the  heir  is  not  exclud- 
ed, in  this  case,  from  challenging  the  deed  1793  ex 
capite  lectif  and  at  sametime  founding  thereon  as  re- 
voking the  former  dispositions.  And  it  is  therefore  or- 
dered and  adjudged  that  the  interlocutors  complained 
of,  so  far  as  they  are  inconsistent  with  these  findings, 
be  reversed.  And  it  is  further  ordered  that  the  cause 
be  remitted  to  the  Court  of  Session  to  do  therein  as 
shall  be  meet. 

For  Appellants,  B.  Dundasy  Ad.  Rolland^  Robert  Craigie. 
For  Respondents,  Wm.  Adarriy  Wm.  Robertson, 


(Mor.  App.  I.  "  Writ ''  No.  3.) 

JounHowib,  ...  Appellant; 

Jambs  Merry,  -  .  -  Respondent. 

House  of  Lords,  17th  March  1806. 

Deathbed — Deed — Vitiation  in  Essektialibus — Parole. — (1.) 
A  deed  was  challenged  on  the  ground  of  deathbed  and  incapacity, 
bj  a  party  not  the  heir-at-law,  but  by  one  to  whom  the  same  subject 
Iiad  been  disponed  by  apreyious  deed.  Held  him  entitled  to  challenge 
on  deathbed.  (2.)  This  deed,  in  order  to  get  over  the  objection 
of  deathbed,  had  been  vitiated  and  altered  in  its  date,  and  a  proof 
beiDg  allowed,  held  that  the  deed  challenged  being  vitiated,  and  its 
date  false,  was  null  and  void.  (3,)  Observed  that  the  >vant  of  the 
date  here  could  not  be  supplied  by  parole,  and  still  less  the  vitiation 
of  a  date. 

John  Howie,  proprietor  of  certain  lands,  resolving  to 
eonvey  these  to  the  appellant  and  respondent  in  two 
moieties,  executed  a  disposition  in  1777  in  favour  of  each : 
But  thereafter,  and  by  a  disposition  of  this  date,  he  convey^  Jan.  6,  1785. 
^the  whole  two  moieties  to  the  appellant,  without  revok- 
ing or  taking  any  notice  of  the  former  disposition.  He 
M,  two  days  thereafter,  whereupon  the  appellant  took 
pottession  of  his  estate. 
Action  of  reduction  was  brought  by  the  respondent,  in  so 

br  aa  concerned  the  one  half  of  the  lands  conveyed  to  him 
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of  6th  January  1785,  on  the  ground,  1st,  That  the  disposi 

tion  which  was  originally  dated  6th  Jan.  17S5,   was  nu! 

MBBBT.      and  void,  as  being  vitiated  in  essentialibus,  the  date  of  th 

same  having  been  fraudulently  changed  after  the  death  c 

the  deceased,  from  6th  January  1785  to  6th  November  1784 

in  order  to  exempt  it  from  challenge  on  the  head  of  dcatl 

bed  and  incapacity ;  and,  2d,  That  the  deed  was  execute 

on  deathbed,   and   while  the  deceased   was  incapable  c 

judging  of  its  nature  and  import. 

Feb.  6  and  7,      After  a  proof,  the  Lordn,  of  this  date,  "  Sustain  the  rcj 

1801.  «  sons  of  reduction,  and  reduce,  improve,  decern,  and  di 

"  clare,  in  terms  of  the  conclusions  of  the  libel :  Find  th 

"  pursuer  (respondent)  entitled  to  expenses,"*  &c.     On  tw 

Feb.  27,  and   reclaiming  petitions  the  same  were  refused. 

May  15,  1801. 


Opinions  of  the  Judges : — 

Lord  President  Campbell  said, — ^'  The  testator  died  on  the  9l 
January.  The  parties  are  agreed  as  to  this.  The  deed  1777reqai 
ed  no  delivery.  The  liferent  right  was  reserved.  It  contained  x 
power  to  revoke,  but,  being  deposited  in  the  hands  of  a  friend, 
might  have  been  called  back  and  destroyed*  or  defeated  during  tl 
joint  lives  of  husband  and  wife,  and  by  their  joint  act,  but  not  aft 
the  death  of  the  husband.  The  deed  1784  contains  no  clause  of  e 
vocation,  nor  any  reference  to  the  former  deed.  If  the  first  deed 
not  sustained,  it  must  only  be  by  virtual  revocation^  and,  in  cons 
quence  of  sustaining  the  last,  and  holding  it  as  of  a  posterior  date,  ar 
executed  by  a  party  having  right  to  execute  it.  The  vitiation  of  tl 
date  is,  in  my  opinion,  an  insuperable  objection.  But  I  am  not  clef 
that  he  was  in  a  condition  to  make  a  deed  on  6th  January,  for  th 
witnesses  clearly  refer  his  capacity  to  a  preceding  period. 

'^  The  title  is  made  up  on  one  half  of  the  subject,  under  the  fbi 
mer  deed,  by  sasine  5th  September  1^B5.  Sasine  expede  by  Williai 
Dunn,  notary  public.  Sasine  taken  upon  the  challenged  deed  m 
till  11th  Jan.  1790,  William  Nimmo,  notary  public.  The  wido 
was  still  alive.  If  there  was  only  one  settlement,  the  date  would  I 
less  material.  But  if  there  be  two,  it  is  essential.  Besides,  it  is 
check  against  forgery  and  Jalse  evidence.  All  the  witnesses  her 
except  Dunn,  are  swearing  upon  a  wrong  hypothesis,  and  Dunn  is 
stranger  to  the  testator.  Besides,  he  would  naturally  incline  to  su] 
port  the  deed.  I  think  the  want  of  the  date  here  cannot  be  supports 
by  parole  evidence,  and  still  less  the  vitiation  of  a  date.  The  legate 
in  former  deeds  are  also  interested  parties ;  and  our  nobili  officiu 
cannot  be  exerted  to  restore  this  party  against  his  own  fraud  in  v 
tiating  the  date.     No  doubt,  the  word  eighty  is  not  vitiated,  and  tb 
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Against   these    interlocutors   the    present    appeal  was       1306. 
brought  to  the  House  of  Lords.  , 

Pleaded  for  tlie  Appellant. — The  deed  in  question  could      howie 
only  be  reduced  on  the  head  of  deathbed  by  the  heir-at-      hbbjit. 
Uw ;  but  as  all  right  of  succession  in  the  heir-at-law  was 
previously  excluded  by  a  special  deed  of  conveyance  of  the 
lands  in  question  to  strangers,  he  could  not  interfere ;  and 
those  strangers  cannot  avail  themselves  of  a  challenge  on 
deathbed,  which  is  peculiar  alone  to  the  heir.     The  re- 
spondent has  no  title,  therefore^  to  maintain  the  present 
action.    The  deed  under  challenge  was  deliberately  execut- 
ed, and  having  specially  conveyed  to  the  appellant  what 
was  conveyed  formerly  to  the  respondent,  this  must  be  held 
as  an  implied  revocation  of  the  former  deed.    And  as  the 
heir-at-law  has  confirmed  the  last  deed,  the  respondent  can* 
not  be  heard  to  challenge.     Besides,  if  the  deed  was  vitiat- 
ed, it  was  done  by  the  respondent  and  not  the  appellant ; 
and  there  is  no  evidence  to  show  that  the  deed  does  not 
bear  its  true  date,  viz.  6th  Nov.  1784  ;  nor  that  the  granter 
was  under  any  incapacity,  at  that  time,  far  less  that  the  deed 
is  reducible  on  the  head  of  deathbed. 
Pleaded  for  the  Respondent. — The  respondent's  title  and  in- 
terest to  sue  this  action  is  placed  beyond  all  doubt  by  the  dis- 
position of  1777  conveying  to  him  the  one  half  of  the  property. 
This  deed  was  irrevocable  in  its  nature,  as  it  contained  war- 
ranty against  all  subsequent  deeds  of  the  grantor.     The 
deed  was  actually  delivered,  and  infeftment  taken  upon  it. 
Bat  even  supposing  the  deed  merely  testamentary,  and  re* 
Tocable  in  its  nature,  it  must  stand  good  until  revoked ; 

it  material ;  but  still  a  partial  manufacture  roust  have  been  for  a 
fiaudulent  purpose,  and  if  we  cannot  restore  the  date  fully,  it  must 
be  held  as  a  null  date  altogether,  especially  where  the  time  is  ma- 
terial in  the  question  of  deathbed  ;  or  it  is  made  a  question  whether 
the  maker  at  that  tinne  was  of  good  health,  or  of  sound  mind.  A 
bolograph  deed  is  held  to  be  executed  at  the  last  moment  of  life. 
This  cannot  be  in  a  better  situation.  Holograph  deeds  could  not, 
bj  parole  evidence,  be  brought  back  to  a  former  date,  e.  g.  in  a  ques- 
tion of  deathbed." 

Lord  Uermand. — '^  The  pursuer  has  made  out  his  case,  1.  Be- 
cause  the  first  deed  was  delivered  ;  and,  2.  Because  the  second  deed 
vas  Titiated  in  the  testing  clause,  and  the  date  clearly  false." 

Lord  Justice  Clerk. — ^^  I  am  of  the  same  opinion." 

Lord  Mbadowbank. — "  I  am  of  the  same  opinion.*' 

Lord  President  Campbell's  Session  Pa|»ers. 


104 


CASES  ON  APPEAL  FROM  SCOTLAND. 


1806. 

GLA8SELL 

V. 
KABL  OF 
WBMT8S. 


and  this  can  only  be  by  express  revocation,  or  by  imp^ 
revocation,  neither  of  which  applies  to  the  present  c; 
The  proof  adduced  shows  that  the  deed  sought  to  be 
duced  had  at  one  time  a  different  date  from  that  whicl 
bears.  Ex  facie  it  appears  manifestly  erazed,  and  not  to 
the  true  date,  and  the  true  question  is.  Whether  a  d 
vitiated  or  altered  with  a  fraudulent  intent,  after  executi 
and  after  the  death  of  the  grantor,  can  be  set  up  as 
deed  of  that  person  ?  or  can  bo  used  by  the  perpetratoi 
the  fraud  ?  The  respondent  maintains  that,  in  the  face 
the  proof  adduced,  this  deed  has  been  vitiated,  and  alte 
in  its  date,  to  serve  a  frudulent  purpose,  as  it  clearly 
pears  from  the  evidence  of  Dunn,  the  writer  of  the  dc 
and  from  the  law  charges  in  his  books,  that  it  was  cxccu 
on  6th  Jan.  1785,  two  days  before  the  grantor's  death. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complai 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellant,  John  Hagarty  M.  Nolan. 
For  Respondent,  Ar.   Campbell,  James  Grahamty  1 

Ilor 


John  Glassell  of  Long  Kiddry, 
Earl  of  Wemyss, 
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House  of  Lords,  22d  March  1806. 

Sale  op  Land — Bou>dakies — Plan — Parole. — In  a  judicial 
of  land  by  lots,  the  articles  of  roup  gave  a  different  descriptioi 
the  boundaries  than  was  contained  in  the  plan  prepared  for 
sale,  and  which  marked  out  the  boundaries.  It  was  stated, 
the  judicial  proceedings  in  the  sale,  specially  referred  to  the  p 
of  the  estates.  Parole  proof  was  allowed,  iu  which  the  surve 
were  examined,  though  it  was  contended  that  the  description  o 
boundaries,  as  contained  in  the  articles  of  roup,  could  not  bi 
fected  by  those  plans  and  such  proof:  Held  that  the  old  bounc 
as  contained  in  the  title  deeds,  and  these  plans,  was  the  mard 
tween  the  parties. 

The  baronies  of  Long  Niddry  and  of  Seton,  along  i 
other  extensive  estates,  belonged  to  the  York  Build 
Company,  were  sold  by  judicial  sale  in  lot«,  particul 
described  in  the  articles  of  sale,  in  the  year  1779. 

The  appellant  purchased  the  first  lot  of  Long  Nid< 
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und  the  respondent  afterwards  acquired  the  first  and  second 
lots  of  Seton  ;  and  the  present  question  arose  between  the 
proprietors  of  Long  Niddry  and  lot  first  of  Seton,  which 
estates  marched  with  each  other,  as  to  what  was  the  boundary 
between  these  estates,  as  set  forth  and  described  in  their 
rights,  and  whether  the  one  had  encroached  on  the  property 
of  the  other. 

Id  the  judicial  sale  of  these  estates,  the  lands  in  question 
were  divided,  with  a  plan  of  the  boundaries  drawn  up  as  to 
each,  and  the  true  measurements  of  the  same  prepared. 
From  the  description  of  the  subjects  published  in  the  adver- 
tisements and  in  the  papers  distributed  at  the  sale,  it  was 
alleged,  that  the  stream  or  burn  called  Long  Niddry  Den- 
Bora  was  stated  to  be  the  boundary  or  march  between  the 
appellant's  lot  or  estate  of  Long  Niddry,  and  the  respond- 
ent's estate  of  Seton  (Lot  Ist  of  Seton). 

Formerly  there  had  been  a  different  boundary  of  the  two 
estates,  having  difierent  landmarks,  and  givin;^  to  the  pro- 
prietor of  Seton  (Lot  1st)  some  acres  or  two  on  the  Niddry 
side  of  the  burn.  But  the  appellant  alleged  that  the  pro- 
per rights  of  parties  must  be  regulated  by  the  articles  of 
ttle;  and  founded  on  these,  to  show,  from  the  description 
of  both  estates,  that  his  property  was  encroached  on  by  the 
respondent,  and  that  the  proper  boundary  between  them 
'^as  the  Long  Niddry  Den-Burn,  conform  to  the  advertise- 
nient  of  the  estate. 

By  the  articles  of  sale,  Long  Niddry  was  described  as 
follows :  "  The  first  lot  of  the  barony  of  Long  Niddry,  com- 
"  prehending  the  whole  town  of  Long  Niddry,  and  all  be- 
**low  the  road  from   Seton  to   Haddington,   which  road 
'*  makes  the  south  boundary  with  the  fourth  lot ;  the  Water 
'*  Gang,  and  the  vestige  of  an  old  dyke,  upon  the  west  side 
**  of  the  common,  and  line  northward,  till  its  junction  with 
*'  Gossford  Burn,  divides  it  from  the  second  and  third  lots. 
••  Tho  sea  is  the  march  on  the  north,  from  Gossford  Burn  to 
**  the  burn  of  Long  Niddry  Den,  which  is  the  west  boun- 
**  dary."    Thus  the  burn  of  Long  Niddry  Den  was  the  boun- 
<3ary  on  the  west     All  on  the  east  of  the  burn  being  the  re- 
spondent's estate  of  Seton,  (Lot  1,)  ''  comprehending  Seton 
**  rains,  with  the  gardens,  parks,  and  village,  the  mills  of 
*^  Seton,  and  mill-lands,  together  with  the  East  and  West 
*  *  Mains,  extending  Jrom  the  Den,  at  the  march  with  Long 
*'  Niddry  to  the  Fishergate  road  ;  which  den  and  road  form 
*'  the  ecat  and  west  boundaries  of  this  lot ;  and  line  from  the 
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"  direction  of  the  said  road  by  Maiden  Bridge,  through  th 
''  Links  to  the  sea,  which  makes  the  north  boondary.  Th 
*'  great  road  betvrixt  Long  Niddry  and  Preston,  along  th 
"  dykes  of  St*  Germans  and  parks  of  Seton,  is  the  march  o 
''  the  south  ;  and  along  tho  said  road  till  its  junction  witi 
"  the  road  at  Milldam,  leading  by  the  west  end  of  Seton  vil 
**  lage,  and  eastward  to  Fishergate  as  above." 

The  respondent  claimed  aeyeral  acres  on  tho  west  side  o 
the  burn,  as  well  as  all  on  the  east  side,  on  the  ground  tha 
tho  appellant  had  caused  to  bo  altered  the  original  channc 
of  the  burn,  which  he  said  was  made  to  run  considerabl 
westward  of  the  present  course  or  channel.  The  appellant 
denying  this  fact,  contended  that  tho  burn  was  tho  natura 
boundary  between  the  two  properties— that  though  his  owi 
tenants,  in  ignorance  of  this,  had  allowed  the  tenants  of  th 
respondent  to  possess  beyond  the  burn,  and  on  the  Kiddr 
side,  for  several  years,  yet  that  ho  was  now  entitled  to  hav 
this  declared  an  infringement  on  his  property. 

Mutual  declarators  having  been  brought  and  conjoin 
ed,  the  Lord  Ordinary  allowed  a  proof  to  both  parties 
Upon  considering  which,  tho  Lord  Ordinary,  adopting  th 
ancient  march  boundary,  pronounced  this  interlocutor:- 
Julj,4, 1800. "  Find,  that  the  line  shaded  red  on  the  plan,  which  runs  alon 
"  the  bank  on  the  east  of  the  Den-Burn,  from  the  St.  Gei 
"  mans  road,  north  to  the  letter  A,  and  from  thence  westwar 
**  to  another  letter  A,  at  the  old  bridge,  is  the  march  betwee 
"  tho  respective  properties  of  the  said  parties  in  that  quai 
"  ter.  Find,  That  from  the  old  bridge,  northward  to  th 
"  sea,  the  green  line  described  on  the  plan,  as  the  vestige  < 
'*  the  old  road  and  burn,  and  tho  continuation  thereo 
**  marked  with  the  letter  A,  is  the  march  in  that  part ;  an 
**  decern  and  declare  accordingly  ;  but  supersede  cztriit 
«*  till  the  third  sederunt  day  of  November  next."  On  r* 
claiming  petition,  praying  for  the  examination  of  Craufor 
a  land-surveyor,  whose  evidence  was  sought,  and  the  tran 
mission  of  a  deposition  emitted  by  Mr.  John  Homo,  aL 
land-surveyor,  which  being  allowed,  the  Court  pronounce 
this  interlocutor  : — Find,  the  march  between  the  resp^ 
**  tive  properties  of  the  said  parties  is,  as  delineated  on  t. 
"  plan  of  said  lands,  made  out  by  John  Home,  land-survejr  * 
'*  and  described  by  a  line  shaded  red  on  said  plan  along  tl^  * 
"  boundaries;  and  decern  and  declare  accordingly,  lief^: 
''  the  desire  of  the  petition  of  Mr.  Glassell ;  assoilzie  < 
*'  Earl  of  Wemyss  from  this  process  of  declarator^  and  < 
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*'  oern."    In  another  reclaiming  petition,  the  appellant  ar-       1806. 
gaed,  that  the  interlocutors  proceeded  upon  a  new  and  ima^ 
ginarj  line  laid  down  in  a  plan,  and  not  on  the  boundary 
described  in  the  articles  of  sale,  as  being  the  only  boundary 
between  these  two  properties,  namely,  the  Long  Niddry 
Den- Bum ;  and  this  being  a  competition  for  two  or  three 
acres  of  land  lying  upon  the  east  of  the  Den-Burn,  and  be- 
twixt that  burn  and  the  imaginary  line  shaded  red^on  tl.e 
plan,  the  question  ought  to  be  decided  by  the  title-deeds  of 
the  parties.     By  the  articles  of  sale,  the  appellant's  pro- 
perty is  described  to  be  bounded  on  the  west  by  the  Den- 
Burtij  as  it  is  declared  that  the  *'  sea  is  the  march  on  the 
^' north,  from  Gossford  burn  to  the  burn  of  Long  Kiddry- 
"Den,  which  is  the  westet^  boundary,''     If  then.  Long- 
Niddry  Den-Burn  be  the  boundary  to  his  estate  on  the  west, 
it  is  obvious  that  he  is  proprietor  of  the  whole  lands  lying 
on  the  east  side  of  the  said  burn.     To  this  the  respondent 
answered,  that  the  plans  of  the  different  baronies,  and  of 
the  different  lots  under  sale,  had  been  prepared,  and  were 
repeatedly  referred  to,  in  the  judicial  proceedings  of  this 
sale;  and  maintained,  from  these  plans,  it  appeared  that  a 
I       certain  red  line,  a  considerable  way  to  the  east  of  the  Den- 
I       lorn,  was  the  boundary  betwixt  these  lots,  and  which  never 
I       <t  any  one  point  touched  that  burn;   and,  therefore,  con- 
f       tended  that  the  description  in  the  articles  of  sale  was  alto- 
gether in  mistake,  and  that  the  question  must  be  regulated 
^^  these  plans,  since  the  language  made  use  of  in  the  articles 
^f  sale  was  a  mere  translation  of  these  boundaries  from  the 
Mans  of  the  different  lots  prepared  by  the  surveyor.     The 
^ourt,  reverting  to  their  former  judgment,  finding  that  the 
^^d  line  was  the  march  to  the  old  bridge,  and  that  the 
^^^Id  coarse  of  the  burn  and  the  Long  Niddry  road  was  the 
^^arch  from  the  old  bridge  to  the  sea,  of  this  date,  pro-  Feb.  4.  1802, 
^^ounced  this  inteilocutor : — "  Find  that,  from  the  site  of  the 
"^  ^  old  bridge  to  the  sea,  the  green  line  described  on  the 
^  ^  plan  made  out  by  John  Ainslie  in  May  1800,  as  the  ves- 
^"^  tige  of  the  old  road  and    burn,  and  the  continuations 
^  ^  thereof,  marked  with  the  letter  A,  are  the  march  in  that 
^  ^  part ;  and  decern  and  declare  accordingly,  and,  in  so  far, 
^*  alter  the  interlocutor  complained  of;  h\iij  quoad  ultra^ 
^  *  adhere,  and  remit  to  the  Lord  Ordinary  to  proceed  ac- 
^  *  Gordingly,  and  do  farther  in  the  cause  as  he  shall  see 
"  proper.'*' 
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Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded/or  the  Appellant. — This  being  a  question  rela- 
ting  to  the  property  of  land,  must  be  regulated  solely  by 
the  title-deeds  of  the  parties,  which  show  that  the  Den- 
Bum  is  the  western  boundary  of  the  Long  Niddry  estate, 
purchased  by  the  appellant.  The  plans  cannot  alter  or  re- 
move the  eifect  of  the  precise  words  made  use  of  in  the 
articles  of  sale,  declaring  the  Den-Burn  to  be  the  march, 
and  in  virtue  of  which,  and  of  the  decree  of  the  Court  of 
Session,  the  appellant  stands  infeft  in  the  lands  so  described. 
Independently  of  this  title,  there  is  also  the  positive  evidence 
of  Mr.  Hepburn,  to  whom  the  fixing  of  the  boundaries  of 
the  different  allotments  was  solely  committed,  that  the 
Den-Burn  was  to  be  the  march  betwixt  these  two  lots,  and 
that  no  part  of  the  lot  of  Long  Niddry  should  be  upon  the 
west  side  of  that  burn,  nor  any  part  of  the  Seton  lot  on  the 
east  side  of  the  burn.  This  was  the  understanding  of  all 
the  surveyors,  of  Mr.  Home  and  of  Mr.  Crauford,  by  the  lat- 
ter of  whom,  the  Den-Burn  on  the  plan  was  shaded  red  as 
the  march  between  them.  And  the  very  principle  upon 
which  the  Den-Burn  is  declared  to  be  the  march  from  the 
sea  to  the  old  bridge,  necessarily  leads  to  the  conclusion 
that  the  burn  must  bo  the  march  the  whole  way  between 
these  two  properties.  The  measurements  too  lead  to  the 
same  conclusion. 

Pleaded  for  the  Respondent, — It  is  clear,  from  the  evi- 
dence, that  the  present  course  of  the  Den-Burn,  from  the 
old  bridge  down  to  the  sea,  or  northwards,  is  diflferent  from 
what  it  had  been  in  the  year  1779,  when  the  properties 
were  divided  and  sold  to  the  appellant  and  the  respondent ; 
and  the  alteration  of  the  course  was  occasioned  partly  by 
accident,  but  chiefly  by  operations  executed  by  the  appel- 
lant himself,  and  unauthorized.  The  estates  of  both  parties 
were  purchased  at  the  same  time,  according  to  cei^tain  plans, 
upon  which  the  boundary  was  distinctly  laid  down  by  a  line 
to  the  eastward  of  the  Den,  from  the  old  bridge  over  the 
burn  at  the  bottom  of  the  Den,  southward  to  the  St.  Ger- 
mans road.  There  were  different  plans ;  one  of  the  barony 
of  Seton,  another  of  the  barony  of  Long  Niddry,  a  third  of 
the  Seton  lot,  now  the  respondent's ;  and  a  fourth,  of  the 
first  lot  of  Long  Niddry,  which  lot  forms  the  appellant's 
estate;  and  the  line  of  boundary  appears  in  all  of  them 
precisely  as  the  respondent  concludes,  and  as  the  Court  has 
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declared  by  the  parts  of  the  interlocutors  complained  of. 
The  plan  of  the  appellant's  estate,  containing  that  line,  was 
delivered  to  him  at  the  time  of  the  purchase  in  1779,  and 
remained  in  his  hands  till  produced  by  himself  in  the  course 
of  the  present  action.  He  cannot  therefore  be  heard  to  set 
up  a  different  boundary,  because  the  description  in  the  ar- 
ticles of  sale,  by  mistake,  set  up  a  different  boundary.  The 
real  boundary  is  that  indicated  by  the  plan ;  and  if  there 
was  no  less  evidence  of  this  than  exists,  the  possession  had 
would  be  sufficient  of  itself  to  decide  the  question,  for  the 
respondent  has  possessed,  without  interruption,  the  Den  on 
both  sides,  and  on  the  east  side,  up  to  the  red  line,  on  the 
plans  1779.  And  in  regard  to  the  measurement  of  the  con- 
tents of  the  plans  of  Seton  in  1779,  and  the  different  mea- 
surement of  the  same  estate,  made  by  Mr.  Ainslie  in  1796, 
showing  that  the  former  was  less  by  fifteen  acres  than  the 
latter,  it  was  sufficient  to  say,  that  by  the  articles  of  sale, 
all  deficiencies  and  errors  in  the  mensuration  of  the  lots  and 
parcels  were  to  be  solely  upon  the  risk  and  hazard  of  the 
parchasers. 

After  hearing  counsel, 

Lord  Chancellor  Erskine  said, 

"  My  Lords, 
^  If  there  is  not  any  reason,  seen  or  apparent,  to  disturb  this 
jadgment  of  the  Court  of  Session,  (and  as  yet  I  have  seen  none)) 
there  is  no  ground  to  hear  this  case  further.     It  frequently  happens 
to  courts  of  justice  that  their  decisions  may  be  wrong,  from  not 
being  able  to  investigate  facts  at  a  remote  distance  of  time.    There- 
fore, they  are  obliged  to  have  recourse  to  general  rules  and  max- 
ims of  evidence. 

^  Hence  the  possession,  af^er  a  lapse  of  time,  is  a  material  feature 
here ;  for  the  sale  of  both  estates  to  the  contending  parties  took  place 
in  1779  at  the  same  time. 

**  If  the  judgment  below  had  tended  to  bring  into  doubt  any  rule 
with  regard  to  the  rights  of  real  property  in  Scotland,  or  rights 
standing  on  infeftments,  I  would  have  heard  the  other  side,  and 
sifted  the  matter  to  the  bottom,  but  that  is  not  the  case  here. 

**  It  happens  every  day,  that  estates  are  sold  in  lots ;  and  it  thence 
often  hecomes  a  difficulty  to  prepare  the  necessary  deeds.  It  is  dif- 
ficult to  give  a  different  description  of  property  in  a  deed.  If  you 
take  highways  or  rivulets  for  boundaries,  these  change,  and  the 
boundaries  are  thus  effaced.  But  nothing  is  so  common  as  a 
Kference  to  a  plan,  and  to  look  to  that  plan  in  all  such  disputes, 
^ere  every  man  has  plain  notice  of  his  enjoyment. 
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1806.  "  I  can  conceive,  that  such  precise  words  may  be  used  in  a  deed, 

■  that  it  would  be  impossible  to  mistake  them,  and  thus  such  evidence 

ALLAN       of  a  plan  be  excluded,  but  it  is  quite  impossible  to  come  to  such  a 
DB  vox  &c.  conclusion  in  this  case. 

**  This  is  the  case  of  a  judicial  sale,  and  depends  now,  on  the  appel* 
lant's  part,  on  the  parole  evidence,  or  the  oath  of  the  surveyor  as 
to  drawing  the  plan.  Mr.  B.  Hepburn  says,  that  when  the  plan  is 
completed,  it  is  usual  to  burn  the  protraction.  Would  you  go  back 
to  the  protraction  after  such  a  lapse  of  time  ? 

^'  Mr.  Home  says,  all  the  protractions  are  gone.  (Reads  Mr. 
GlasselPs  deposition).  In  treating  with  his  tenant,  he  has  recourse 
to  the  plan.  Then  he  sees  the  alteration  of  boundaries,  taking 
place  partly  by  accident,  and  partly  by  his  own  operations. 

''  I  go  on  the  whole  evidence  adduced  ;  and  before  wc  can  do  onr 
duty,  we  must  see  if  the  judges  below  have  done  right. 
"  I  think  they  have  ;  and  that  it  is  our  duty  to  affirm." 

It  was  ordered  and  adjudged  that  tho  intorlocutors  com- 
plained of  be,  and  tho  same  aro  hereby  affirmed. 
For  Appellants,    Wm.  Adam,  John  Clerk. 
For  Respondents,  W.  Alexander^  Fra.  Horner. 

Note. — Unreported  in  the  Court  of  Session. 


William  Allan,  Merchant  in  Leith,  -        Appellant ; 

Cornelius  de  Voz,  Merchant  in  Hamburgh,^ 

Mesttrs.  Ramsay,  Williamson  &  Co.,  Mer->  Respondents. 

chants  in  Leith,  his  Attorneys,        -  ) 

House  of  Lords,  24th  March  1806. 

Agreement — Personal  Protection — Suspension  op  Dbcrbb  of 
Lords  of  Session  in  furo  contradictorio — Caution  db  Judicio 
SisTi. — All  the  creditors  of  a  bankrupt,  except  one,  agreed  to 
grant  a  personal  protection.  In  a  suspension  of  a  charge  of  (he 
Court  ot  Session,  given  upon  a  decree  inforo  conlradiciorio,  Held. 
(1.)  That  a  letter  written  by  the  respondent's  attorney,  did  not,  in 
its  import,  infer  an  agreement  to  grant  a  protection, — the  condi- 
tions thereof  not  having  been  complied  with ;  and,  (2.)  That  a  sus- 
pension of  a  charge  on  such  a  decree  could  only  be  on  consignation 
or  caution, — and  execution  sisted  upon  condition  of  the  defender's 
finding  caution  de  judicio  sistit  during  the  dependence  of  the  ac- 
tion.    On  appeal,  interlocutors  affirmed. 

The  appellant  having  been  indebted  to  the  respond  en t,  Mr.  de 
Vos,  in  a  large  amount,  the  latter  raised  action  in  the  Court  of 
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Session,  in  his  own  name  and  that  of  Mr,  Curtis,  his  attorney,        1806. 
who,  thongli  a  foreigner,  was  then  residing  in  Leitb,  for  pay- 
ment of  his  account. 

Defences  were  lodged  to  this  action,  stating,  Ist.  That  d"  "toz,  &c. 
no  power  of  attorney  had  been  produced  in  Mr.  Curtis'  fa- 
Tour;  and,  2clly.  That  oven  if  produced,  as  Mr.   Curtis  was 
himself  a  foreigner,  he  was  incapable  of  acting  as  an  attorney 
for  Mr.  de  Voz. 

In  the  meantime,  and  before  anything  was  done  upon  the 
summons  and  these  defences,  Mr.  Curtis  was  authorized  to 
write  the  following  letter  to  the  appellant,  which  is  the  foun- 
dation of  the  present  action  :  "  12th  October  1801,  Sir,  I 
"  am  instructed  by  Mr.  de  Voz  to  inform  you,  that  if  you 
**  will  immediately  desist  in  opposing  his  just  demands,  and 
**  come  forward  and  answer  them,  to  the  extent  of  your 
•*  ability,  ho  will  not  only  grant  you  his  protection  till  mat- 
*'  ters  are  finally  wound  up;  but  will,  upon  your  making  a 
'*  suitable  atonement  for  the  injury  he  has  already  sustain- 
"  ed  by  your  refractory  conduct,  and  giving  your  solemn 
**  promise  to  mitigate  his  former  and  present  losses,  by  small 
"  payments,  as  hereafter  shall  best  suit  your  convenience, 
*'  likewise  give  you  a  full  and  ample  discharge,  so  that  you 
"  may  go  on  again  unencumbered  with  the  great  load  of  debt 
"  now  impending  over  you,  and  which,  if  not  removed,  must 
"  ever  prevent  your  doing  any  good." 

The  appellant  paid  no  regard  to  the  above  letter.     Ho  did 

not  come  forward  to  answer  these  demands  to  the  extent  of 

his  ability.     Nor  did  he  desist  in  opposing  the  respondent's 

]ust  demands.  On  the  contrary,  next  session,  when  the  above 

cause  again  proceeded,  he  appeared  by  counsel,  and  insisted 

in  his  defences,  but  the  Court  repelled  these,  and  the  re- 

•pondent  obtained  decree  on  13th  November  1801.     And  he 

tclually  raised  a  counteraction,  alleging  counter  claims,  and 

pleading  compensation,  which  were  unfounded. 

On  the  other  hand,  it  was  stated  by  the  appellant,  that 
Mr.de  Voz  being  the  only  creditor  from  whom  he  had  any 
thing  to  fear  in  obtaining  a  settlement  with  his  creditors,  ho 
at  once  agreed  to  the  proposal  contained  in  the  above  letter. 
Meetings  of  his  creditors  were  then  called,  and  a  trustee 
appointed.  At  these  meetings  Mr.  Curtis  attended.  At 
last  a  sequestration  was  taken  out,  and,  at  the  meeting  of  the 
creditors,  all  the  creditors  agreed  to  give  the  appellant  a 
pwwnal  protection,  with  the  exception  of  Mr.  de  Voa. 
Soon  thereafter,  a  charge  on  letters  of  homing  was  given 


112  CASES  ON  APPEAL  FROM  SCOTLAND. 

IH()6.       for  his  debt  of  £3688,  and  the  appellant  brought  a  suspen- 

• sion,  contending  that,  from  the  import  of  the  above  letter, 

ALLAN       there  was  an  agreement  to  give  the  appellant  **  his  protec- 
DE  voz,  &c.  '*  tion  till  matters  were  finally  wound  up." 

The  Lord  Ordinary,  after  considering  the  bill,  with  answers 
and  replies,  and  making  a  verbal  report  to  the  whole  Lords, 
Mttv  18,1802.  pronounced,  of  this  date,  the  following  interlocutor :  "  The 
••  Lord  Ordinary  having  considered  the  bill,  answers,  replies, 
**  and  writs  produced,  and  advised  with  the  Lords,  refuses 
"  the  bill,  but  sists  execution  for  eight  days,  upon  the  com- 
"  plainer'^s  immediately  lodging  caution  de  judicio  siati,  not 
"  to  leave  this  country  during  that  time." 

On  petition  to  the  whole  Lords,  the  Court  refused  the  pe- 
tition, **  but  sist  execution,  during  the  dependence  of  this 
"  question,  upon  the  complainer  immediately  lodging  caution 
"  de  judicio  aistU  to  the  amount  of  the  debt,  as  to  leaving  the 
"  country  during  that  time." 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — Mr.  do  Voz  was  bound  to 
concur  with  the  other  creditors  in  granting  to  the  appellant 
a  personal  protection,  in  terms  of  the  letter  written  by  his 
attorney,  Mr.  Curtis,  at  his  desire,  where,  upon  certain  con- 
ditions to  be  fulfilled  by  him,  it  is  said  '*  he  (Mr.  de  Voz) 
"  will  grant  you  his  protection  till  matters  are  finally  wound 
'^  up."  It  is  plain,  from  this  letter,  that  Mr.  de  Voz  and 
Mr.  Curtis  knew  that  the  appellant  was  insolvent ;  that  they 
were  desirous  that  he  should  no  longer  fight  his  way  in  his 
then  labouring  circumstances,  but  stop  payment,  and  be  di- 
rected by  Mr.  Curtis  in  the  steps  he  was  to  pursue,  in  which 
case  Mr.  do  Voz  "  will  grant  you  his  protection  till  matters 
are  finally  wound  up."  And  he  further  adds,  "  he  will  give 
•*  you  a  full  and  ample  discharge,  so  that  you  may  go  on 
"  again  unencumbered  with  the  great  load  of  debt  now  im- 
"  pending  over  you,  and  which,  if  not  removed,  must  ever 
"  prevent  your  doing  any  good."  And  the  actual  conduct 
of  Mr.  Curtis  puts  the  meaning  beyond  all  doubt ;  he  well 
knew  that  no  settlement  could  take  place  without  the  con- 
currence of  all  the  appellant's  creditors,  and  a  fair  division 
among  them  ;  and,  accordingly,  at  his  desire,  the  appellant 
applied  for  a  sequestration.  The  question,  therefore,  seems 
to  be.  Whether  or  not  the  appellant  fulfilled  the  stipulations 
which  were  requu*ed  of  him,  in  terms  of  his  missive  ?  The 
first  stipulation  is,  ''  If  you  will  immediately  desist  in  oppos- 
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*•  ing  his  just  demands."    This  the  appellant  complied  with,       1806. 

bj  not  insisting  any  further  in  his  own  action,  which,  al- 

though  not  without  foundation,  was  not  supported  by  that  allan 
written  evi  Jenco  which  was  necessary  to  insure  success,  x>b  vqz,  &c. 
and  by  stating  no  special  defence  against  the  respondent's 
demands.  The  second  condition  was,  "  to  come  forward 
"  and  answer  them  to  the  extent  of  your  abih'ty."  By  this 
surely  was  not  intended  that  the  appellant  was  to  give  Mr. 
de  Voz  an  undue  preference.  He  has  answered  the  demands 
of  Mr.  de  Voz  to  the  extent  cf  his  ability,  and  consistently 
with  the  principles  of  justice,  by  concurring  in  measures 
without  delay,  to  have  the  effects  equally  divided  among  the 
creditors.  Mr.  de  Voz  and  Mr.  Curtis  could  mean  nothing 
more,  and  indeed  their  intention  is  fully  established  by  the 
proceedings  that  took  place  immediately  upon  this  letter 
being  granted. 

Pleaded  for  tlie  Respondents. — A  creditor  cannot  be  de- 
prived of  his  right  to  make  use  of  lawful  diligence  for  the 
recovery  of  a  debt  due  to  him,  otherwise  than  by  his  own 
express  obligation  to  grant  his  debtor  a  supersedere  from    ' 
Buch  diligence.     Now  no  such  obligation  is  contained  in  the 
letter  of  the  12th  of  Oct.  180  L,  founded  on  by  the  appellant. 
In  the  letter  Mr.  Curtis  merely  says,  that  the  respondent, 
upon  certain  conditions,  will  afford  the  appellant  his  pro- 
tection.   This  general  promise  of  indulgence  referred   to 
certain  bills  then  due  by  the  appellant  to  the  respondent, 
but  it  neither  did  nor  could  have  any  reference  to  the  de- 
cree now  attempted  to  be  suspended,  which  was  not  ob- 
tained until  more  than  four  months  after  the  date  of  the 
letter.    The  obligation  or  promise  contained  in  the  letter 
above  mentioned,  taking  it  in  the  most  liberal  and  favour- 
able sense  for  the  appellant,  was  at  any  rate  a  conditional 
promise  or  obligation ;  and  it  has  been  shown,  that  every 
condition  attached  to  it  was  completely  disregarded  by  the 
appellant.     In  order  to  entitle  him  to  any  benefit  from  this 
letter,  it  was  necessary  that  the  appellant  should  imme- 
diately desist  in  opposing  the  just  demands  of  the  respond- 
ent. But,  subsequent  to  the  date  of  the  letter,  the  appellant 
continued,  in  the  most  obstinate  manner,  and  upon  most 
fri?olou8  and  unjust  pretences,  to  oppose  the  demands.     In 
the  action  at  the  respondent's  instance,  the  appellant,  if  he 
ii^eant  to  avail  himself  of  this  letter,  should  have  allowed 
decree  to  be  pronounced  without  opposition.     But  against 

▼OL.  V.  I 
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1806.       (])2|;  action  the  appellant  not  only  protested  in  his  origiuj 
*"~~~"    defences,  but  he  had  recourse  to  a  new  defence  altogethe 

ALLAK 

^.  by  alleging  that  the  respondent's  claims  were  compensated  L 

UB  voz,  &c.  counter  claims  to  a  great  extent,  which  ho  pretended  to  hav 
against  the  respondent  Mr.  de  Voz.  And  he  raised  an  actio 
at  his  own  instance  for  making  these  alleged  counter  clain: 
good,  or  at  least  for  the  purpose  of  more  effectually  oppoj 
ing  the  respondent's  just  demands.  It  was  further  cond 
tioned  in  the  letter,  that  the  appellant  was  to  come  forwar 
and  answer  the  respondent's  demands  to  the  extent  of  h; 
ability.  But  although  the  appellant  continued  solvent  fc 
a  considerable  time  thereafter,  he  never  advanced  a  farthin 
to  the  respondent  to  account  of  the  large  balance  due,  an 
which  ought  to  have  been  paid  to  him  many  months  befor< 
Besides,  the  appellant  was  charged  on  a  decree  by  the  Com 
of  Session  in  Joro  contradictorio,  but  such  decrees  canno 
by  tho  law  of  Scotland,  be  suspended  except  upon  paymer 
made,  or  consignation  offered,  of  the  sum  decerned  fo 
This  is  enacted  by  the  statute  1584,  c.  139,  confirmed  b 
act  of  sederunt  29th  Jan.  1650,  the  latter  relaxing  so  fi 
the  rule  of  consignation  as  to  admit  the  bill  with  *'  avfficiei 
caution.*'  But  here,  neither  consignation  nor  caution  hi 
been  offered. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complaine 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellant,  Wm.  Adam,  Henry  D.  Inglis. 
For  Respondent,  Ad.  Gillies,  M.  Nolan. 


Note.— Unreported  in  the  Court  of  Session. 
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Wm-Rose         ....        Appellant;  ^^^' 

Earl  of  Fife  .  .  .  Respondent.  rose 

House  of  Lords,  25th  April  1806.  =^»^  <>'  "'«• 

Factor — Remuneration — Discharge — Locatio  Operaritm. — A 
factor  received  a  fixed  salary  named  in  his  factory.  He  continued 
for  thirty  years  to  act ;  and,  on  the  duties  being  increased,  the  Earl 
converted  the  salary  into  a  bond  of  annuity  for  life.  During  this 
yrhole  period  of  his  service,  aanual  accounts  were  given  in,  includ- 
ing his  salary  of  £100,  and  discharges  mutually  granted,  without 
any  other  claim  being  made.  In  a  claim  made  by  him  for  remu- 
neration for  services  unconnected  with  his  factory.  Held  that  he 
could  not  legally  claim  such  remuneration. 

This  was  a  claim  by  Mr.  Rose,  the  Earl  of  Fife's  factor, 
made  for  remuneration  for  extra  labour  over  and  above  the 
certain  fixed  allowance  he  had  for  the  general  management 
of  the  Earl's  estates  and  affairs*  The  Earl  seemed  to  be 
conscious  that  the  factor  was  entitled  to  something  over  and 
abo?e  the  small  salary  of  £100.  He  had  turned  that  salary 
into  a  bond  of  annuity  for  life.  He  had,  in  another  deed, 
left  him  a  legacy.  Thereafter,  he  had  granted  a  bond  for 
ioOO;  and,  finally,  this  last  and  the  legacy,  were  cancelled. 

The  Lord   Ordinary   pronounced    this    interlocutor,    in  Nov.  12,1800. 

'^hich  the  whole  circumstances  of  the  case  are  set  forth : 

*'  Finds  that  the  pursuer  (appellant),  during  the  great  num- 

"berof  years  that  he  was  in  the  employment  of  the  de- 

*'  fender,  acted  under  factories  renewed  at  different  periods, 

'*  Tvith  a  fixed  annual  salary,  which  was  regularly  advanced, 

**  till  at  last  it  was  fixed  at  £100  Sterling  per  annum,  besides 

**  his  maintenance  at  bed  and  board  in  the  defender's  fami- 

'*  ly  ;  finds,  that  by  the  factory  granted  upon  the  24th  Jan. 

**  1771,  the  power  granted  to  the  pursuer  was  so  enlarged 

**  as  to  give  him  a  very  comprehensive  and  general  manage- 

**  nicnt  of  the  dcfcMuler's  whole  estate;  and  that  upon  the 

**  10th  of  December  1  77'J,  the  defender  granted  a  bond  of 

annuity  to   the  i)ursuer,  converting  the    salary    allowed 

**  him  as  factor,  into  £100  per  annum  for  life,  whether  ho 

"  should  remain  in  the  defender's  service  or  not;  finds,  that 

during  the  whole  period  of  his  continuing  in  the  defend- 

**  cr's  employment,  accounts  were  yearly  fitted  and  settled 

**  between  them,  and  discliarges  mutually  granted  ;  and,  in 

**  tiicso  accounts,  the  pursuer  was  regularly  credited  for  his 

**  said  annual  salary  of  £100,  without  mention  or  rescrva- 

**  tioa  of  any  ckim  for  a  further  allowance,  which  the  por- 
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1806.       "  suer  might  sappose  to  be  due  to  him  on  account  of  ex- 

-^— —    «« iraordinary  services,  or  that  would  lead  the  defender  to 

g^  •'  understand  that  any  further  recompense  was  expected  ; 

KARL  Of  fxr«.  **  finds  that,  in  these  circumstances,  it  is  to  be  presumed 

*'  that  the  pursuer  rested  satisfied  with  his  salary  converted 

*'  into  an  annuity  for  life,  and  with  such  other  advantages 

"  as  he  derived  from  his  situation,  or  from  the  favour  and 

•'  goodwill  of  the  defender ;  and,  therefore,  that  whatever 

'*  were  the  services  or  merits  of  the  pursuer,  he  has  not 

"  shown  any  sufiScient  legal  grounds  for  supporting  the 

"  claim  in  which  ho  now  insists ;    and,  for  these  reasons, 

"  sustains  the  defences,  assoilzies  the  defender  from  the 

Nov.  2^1800.**  present  action,  and  decerns."     On  four  representations, 

Mar.  7,  180K  |.|j^j  ^^jy  alteration  made  by  the  Lord  Ordinary  was,  to  re- 

June  5/ serve  right  to  claim  the  annuity  of  £100,  and  quoad  ultra 

Jan.  13, 1802.  adhered.     On  two  several  reclaiming  petitions  to  the  Court, 
Jan.  11, 1803.  ^j^^  j^ords  adhered.  ♦ 


•  Opinions  of  the  Judges  : 
Lord  President  Campbell  said  : — ''  This  is  a  question  as  to  recom- 
pense for  services,  and  whether  these  are  discharged  or  not  ?  There 
is  no  express  discharge,  and,  in  the  circumstances  of  the  case,  a  dis- 
charge of  these  ought  not  be  implied.  The  relative  situation  of  the  par- 
ties is,  in  my  opinion,  to  be  attended  to.  There  wais  great  address  on 
the  one  side.  ConBdence  and  dependence  on  the  other.  Expecta- 
tions of  future  rewards  being  held  out,  how  was  the  pursuer  to  act  in 
such  circumstances  ?  The  deed  of  1  '}^2  is  of  an  ambiguous  nature — 
an  act  of  mere  will,  and  it  is  difficult  to  say  whether  it  be  testamentary 
or  inter  vivas,  or  whether  it  is  revocable  or  otherwise,  whether  it 
would  have  been  the  ground  of  an  action  or  not,  whether  in  full  of 
salary,  or  in  addition  thereto.  It  is  clearly  not  a  settlement  of  ac- 
counts, suggested  and  signed  by  the  whole  parties.  But,  in  the  first 
place,  it  grants  a  salary,  while  Mr.  Rose  continued  factor,  which  was 
to  be  during  Lord  Fife's  pleasure.  2.  A  legacy,  to  take  place  at  death* 
and  so  far  is  testamentary,  upon  narrative  of  regard,  and,  consequently, 
is  good.  If  be  was  dismissed,  there  was  to  be  nothing  due  between 
dismissal  and  Lord  Fife's  death.  This  last  point  of  the  deed  is  worth 
nothing,  and  would  yield  no  price  if  carried  to  market,  unless  the 
explanation  in  a  cancelled  deed  in  his  own  possession  can  be  admit- 
ted. The  Lord  Ordinary's  fourth  interlocutor  reserves  all  defences 
against  it.  It  is  not  given  as  a  remuneration  for  services,  but  lor 
love  and  favour ;  and,  supposing  it  had,  it  would  have  related  mere- 
ly to  his  duty  as  manager  of  the  estate  only — not  to  extra  trouble  in 
the  professional  character  of  a  law  agent  or  political  agent.  The 
£500  bond  afterwards  executed,  seems  to  me  to  have  been  meant 
for  this,  but  it  is  now  cancelled.  In  short,  the  pursuer  goes  on  unre-' 
warded  for  his  services,  and  gets  less  than  any  country  procmator 
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Against    these    interlocators    the   present   appeal  was       igoo. 
brought  to  the  House  of  Lords. 


Pleaded  for  the  Appellant. — 1.  When  a  professional  man        *^®* 

EARL  OF  riFEb 


28  employed  to  do  the  duties  of  his  profession,  and  to  be- 


stow his  skill,  his  labour,  and  his  time,  for  the  benefit  of 
another,  the  contract  of  locatio  operarum  is  formed  between 
them.  There  is  no  occasion  for  an  express  deed  to  bind 
them ;  the  employment  of  itself,  with  the  undertaking  on 
the  part  of  him  whose  services  arc  made  use  of,  necessarily 
imply  a  contract,  which,  as  effectually  as  the  most  express 


might  have  charged  for  doing  the  third  part  of  the  business.     If, 
therefore,  the  supposed  discharge  be  not  clear  and  direct,  we  ought 
to  consider  the  justice  of  the  case  before  making  it  out  from  circum- 
stances.   The  allowance  given  in  a  similar  case  to  Mr.  M'Murdo,  is 
proof  of  what  the  Court  would  do  here,  if  not  barred  by  the  alleged 
discharge.     As  to  the  words  management  of  affairs,  they  allude  to 
the  new  commission  given  him  in  January  171)1>  and  not  to  those 
extensive  extra  matters  in  which  be  became  to  be  employed  chiefly 
after  that  period.     This  could  not  then  be  in  view^  fur  less  to  dis« 
charge  them.     The  £100  per  annum,  with  a  house  and  farm,  was 
scrimp  even  for  factor  and  chamberlain  business ;  and  the  continua- 
tion of  this  sum  during  life  was  to  make  up  for  that  deficiency  in 
some  d^ree,  and  also  by  way  of  inducement  to  his  heirs  to  continue 
him.     The  £600  granted  in  177^9  which  seems  tu  have  come  in 
the  place  of  the  former  deeds,  or  intended  deeds  of  legacy,  real  or 
pretended,  must  have  been  understood  by  himself  as  the  smallest 
consideration  he  could  propose  for  the  services  performed  before  thai 
period,  and  still  could  not  be  meant  in  full  of  after  services,  which 
did  not  then  exist.     I  therefore  think  he  is  foreclosed  as  to  salary 
qua  factor,  but  not  quoad  ultra.** 
Loan  Justice  Clerk. — '*  I  am  for  adhering." 
Lord  Cuaio. — "  I  am  of  the  same  opinion.     The  matter  of  re- 
muBeration  was  finally  fixed  by  agreement." 

liORD  Hermakd. — '^  I  rather  incline  to  think  that  there  was  no 
agreement  except  as  to  the  factory.  My  difficulty  is  in  regard  to  the 
diicharges.'^ 

L)RD  Meado^vbank. — "  I  am  sorry  to  be  of  opinion  with  the  in- 
^tocotor ;  but  a  claim  for  labour,  after  discharges  de  anno  in  an- 
"<i»  cannot  be  listened  to.'' 
Low)  Balmuto. — "  I  am  for  altering." 

Lord  WoonuorsLEE. — **  I  think  there  was  here,  on  the  part  of 
^  £ar],  a  studied  plan  to  deceive  the  pursuer  by  these  bequests,  and 
*l»ttefore  I  am  for  altering." 

I^BD  Baknattne. — *''  lie  ought  to  have  made  his  charge  at  the 
*ni  of  every  year." 
Pxtodent  Campbell  s  Session  Papers,  vol.  108. 
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1S06.       and  formal  deed,  binds  the  professional  man  on  tho  ono 

hand,  having  undertaken  tho  charge,  to  that  degree  of  dili- 

»osE  genco  which  belongs  to  the  contract,  and,  on  tho  other,  as 
BA»L  OF  FIFE,  distinctly  imposes  an  oWigation  on  the  employer  to  i)ay  the 
regular  hire  for  what  is  done ;  but  tlic  appellant  has  been 
proved  to  have  performed  a  vast  variety  of  professional  acts 
wholly  unconnected  with  his  duty  as  a  factor,  and  these, 
while  they  were  most  valuable  to  Lord  Fife,  proved  a  very 
cxtcnsivo  sacrifice  of  time  and  talents  on  tho  part  of  tho 
appellant,  who  had  been  led  to  expect  tho  full  power  of 
applying  his  professional  skill  in  the  lucrative  service  of 
other  clients.  Of  this  proposition  the  judges  of  tho  Court 
of  Session  were  well  satisfied.  Many  of  them  had  an  oppor- 
tunity of  knowing  tho  extent  of  the  appellant's  employment, 
when  at  that  bar  they  acted  as  counsel  for  Lord  Fife  ;  and 
they  were  unanimously  impressed  with  the  conviction  of  tho 
extent,  variety,  and  value  of  the  appellant's  services  beyond 
the  limits  of  his  duty  as  factor.  2.  But  this  obligation  in- 
cumbent on  Lord  Fife,  rests  not  entirely  on  the  implicatioa 
of  a  contract,  with  the  circumstances  of  employment  and 
unexceptionable  performance.  Other  circumstances  strong* 
ly  confirm  this  obligation  or  contract  upon  Lord  Fife. 
These  circumstances  were,  that  the  Edinburgh  agents  and 
the  country  writers  were  employed  at  a  great  expense,  with 
salaries,  &c.  in  the  FarPs  business,  at  the  time  of  his  succes- 
sion. That  it  was  his  declared  resolution  to  change  that 
system,  and  devolve  the  same  business  on  one  who  should 
labour,  and  earn  by  it  his  **  penny  fee/'  and  that  the  appel- 
lant was  selected  and  chosen  for  that  purpose.  3.  The 
conclusion  which  follows  from  these  circumstances,  is  a  de- 
mand for  recompense  in  favour  of  tho  appellant,  and  this 
appears  so  reasonable,  that  nothing  could  resist  it  but  the 
objection  which  is  stated,  namely,  that  the  factory  named  a 
sum  for  his  remuneration,  and  the  bond  of  annuity  for  £100 
during  his  life,  was  a  suflScient  recompense  for  aU.  But 
it  is  quite  apparent  that  the  factory  did  not  refer  to  the 
new  duties  subsequently  imposed.  Nor  could  the  bond  of 
annuity  infer  an  obligation  to  do  other  acts  than  those  be- 
longing to  the  factor. 

Pleaded  for  the  Respondent, — The  salary  or  annuity,  for 
which  the  appellant  had  credit  in  the  accounts  which  were 
annually  settled  between  the  parties,  for  a  period  of  thirty 
successive  years,  was  allowed  to  and  received  by  him,  in  full 
of  all  demands  he  could  have  for  trouble  in  the  respondent's 
affairs.    Everv  circumstance  demonstrates  this.    The  mutual 
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di^chargcB  regularly  annexed  to  the  accounts  are  in  the       1806. 

moj't  general,  comprehensive  terms,  without  qualification  or    

reservation,  in  any  instance,  to  countenance  the  present  dc-  *o"'^toke, 
mand  a«  for  extra  services.     It  is  in  vain  to  allege,  that  the  v' 

allowance  so  stated  was  only  in  respect  of  trouble  had  in  stotts. 
the  department  of  Stewart  or  factor;  for  these  accounts  re- 
late to  every  transaction  in  the  respondent's  affairs,  where 
money  came  into  the  appellant's  hands,  or  was  expended  by 
him  ;  and  it  is  difficult  to  conceive  any  piece  of  business  un- 
attended by  some  expense,  j)articularly  a  variety  of  articles 
in  these  accounts,  as  for  the  appellant's  travelling  charges 
and  the  like,  regarding  the  very  matters  for  his  personal 
trouble  and  assistance  in  which  he  now  asks  recompense. 
The  payments  made  by  him  to  other  persons,  who  were  join- 
ed with  him  in  the  business  and  transactions  alluded  to,  in« 
eluding  what  they  received  as  for  agency,  are  stated,  and  yet 
it  is  not  alleged  that,  in  all  that  long  course  of  time,  he 
made  a  charge  for  his  own  trouble,  independent  of,  or  be- 
sides his  salary,  or  hinted  that  such  a  demand  was  reserved. 
Why  did  he  refrain  for  thirty  years  from  making  this  de- 
mand for  extra  trouble  ?  Simply  because  he  knew  that  the 
claim  was  quite  untenable  and  groundless. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellant,    TFrn.  Adam^  John   Clerky  George  Jo8, 

Bell. 
For  Respondent,    T.   Erskine^   Henry  Erakine^   J.  P. 

Grant. 

Note.— Unreported  in  the  Court  of  Session. 


Pbter  Johnstone  of  Oarnsalloch,  Esq.,  and)    a  ^  ij 

Others,  Murray  of  Broughton's  Trustees,  ) 
Wat8on   Stott  and   Ebenezer   Stott  of)    ^       nd    t 

Kelton,  and  their  Attorneys,  .  3 

House  of  Lords,  2d  May  180G. 

CBuiyE  Fishing  —  Illegal  Engines — Import  op  Rebut  frobi 
House  op  Lords. — Circumstances  in  which  the  Court  were  held 
entitled,  under  the  remit  of  the  House  of  Lords,  to  regulate  the 
constmction  of  the  cruiyes,  dikes,  and  boxes,  and  the  construction 
^  posHioii  of  the  inscales,  as  well  as  the  spars  and  hecks  used  in 
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1806.  such  fishing.    Affirmed  in  the  House  of  Lords,  vith  the  exception 

■■        as  to  the  cruive  boxes,  which  was  remitted  for  reconsideration* 

JOHNSTONE, 

^^'  This  is  tho  sequel  of  the  case,  reported  ante  Vol.  iv.  p.  274, 

8T0TT8.  which  had  reference  to  tho  appellant  using  certain  illegal 
engines  in  tho  exercise  of  his  right  of  cruivo  fishing  on  the 
river  Dee,  and  concluding  to  have  him  to  regulate  tho  fi^h* 
ing  conformably  to  tho  rules  of  law  established  in  all  cruive 
fishings. 

Tlio  interlocutor  of  tho  Court  of  Session  was  appealed  to 
the  House  of  Lords,  whereupon  their  Lordships  pronounced 
Feb.  18,1802.  ^{jigjmjgn^ei^t : — "  Ordered  and  adjudged  that  tho  said  in- 
*'  terlocutor  of  13th  Dec.  1799,  complained  of  in  tho  said 
"  appeal,  be  varied,  by  leaving  out  after  tho  words  *  are  to 
'<  be/  tho  words  (so  formed,  constructed,  and  fixed,  as  to 
'<  answer  tho  purpose  of  a  cruive  fishing,  and  agreeable  to 
"  the  practice  of  those  fishings  in  the  north  of  Scotland, 
"  where  the  cruives  have  been) :"  And  it  was  further  order- 
ed, "  That  the  cause  be  remitted  back  to  tho  Court  of 
**  Session  in  Scotland,  to  review  this  part  of  the  said  inter- 
"  locutor,  for  the  purpose  of  giving,  and  to  give  precise 
**  directions  to  the  parties,  for  regulating  the  form  and  con- 
'^  struction  of  tho  cruive  dikes  and  boxes,  and  the  construe- 
*'  tion  and  position  of  the  inscales,  according  to  law." 

When  the  case  came  back  to  tho  Court  of  Session  on  the 
above  remit,  the  parties  differed  as  to  the  import  of  it,  and 
the  Court's  powers  under  it. 

The  appellant  contended,  that  when  tho  words  directed 
to  be  left  out  by  the  judgment  are  left  out,  the  decree 
would  run  thus: — *'  That  the  construction  of  the  cruivo 
"  dikes  and  boxes,  and  position  of  tho  inscales,  are  to  be 
•*  regulated  according  to  law;'*  and  tho  remit  to  the  Court 
being  to  give  "  precise  directions  to  the  parties  for  regulat- 
*'  ing  tho  form  and  construction  of  tho  cruive  dikes  and 
'*  boxes;  and  tho  construction  and  position  of  tho  inscales 
"  according  to  law''  tho  only  power  left  to  the  Court  was, 
what  regulations  on  those  matters  had  been  established  by 
law,  or  by  general  usage,  and  immemorial  practice,  as  con« 
stituting  tho  law  ;  and,  if  there  were  any,  to  order  them  to 
be  observed ;  but  he  maintained  tho  Court  had  no  power, 
under  tho  remit,  to  make  new  and  arbitrary  regulations,  as 
was  craved  by  the  respondents.  The  respondents,  on  their 
part,  craved  the  Court  to  resume  the  consideration  of  the 
cause,  and  to  give  precise  directions  for  regulating  the  form 
and  construction  of  the  cruive  dike  and  boxes^  and  the  con- 
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etrnctioTi  and  position  of  tho  inscalcs,  and  insisting,  in  parti-       1806. 

cular,  that  an  open  or  sparred  top  to  the  cruivo  boxes  was     

inconsistent  with   tho  fair  exercise  of  cruive  fishing,  and  J^ou'^tone, 
contrary  to  the  intendment  and  spirit  of  tho  statutes.  v. 

This  interlocutor  was  pronounced  : — "  Having  considered      «totts. 

"  this  petition,  and  remit  thereon  from  the  Court,  judgment  * 

•*  of  the  House  of  Lords,  minute  for  tho  petitioners,  and  an- 

••  swers  tor  the  trustees  of  James  Murray,  Esq.,  to  tho  poti- 

**  tion  and  minute,  Finds,  decerns,  and  declares,  in  terms  of 

"  the  said  judgment  of  the  House  of  Lords.     And  further, 

"  finds,  that  the  cruive  d}'ko  shall  bo  of  the  same  height  as 

"  it  has  formerly  been,  built  of  rough  stones,  in  a  compact 

"  and  substantial  manner,  without  loose  or  projecting  stones : 

**  Finds,  that  the  spars  of  the  hecks  shall  be  perpendicular, 

**  and  shall  not  exceed  the  same  dimensions  as  at  present, 

**  being  five  inches  of  depth  in  tho  direction  of  tho  f>tream, 

**  and  two  inches  and  a  half  cross  the  stream ;  that  the 

'*  lower  edge  shall  be  one  inch  thicker  than  tho  upper,  and 

"  that  they  shall  bo  rounded  to  a  semicircle  both  at  tho 

••  upper  edge   and   the  lower :  Finds,  That  tho  inscalo  or 

**  combs  shall  bo  so  constructed  as  to  answer  the  purposes  of 

'*  a  cruive  fishin;?!  21s  formerly,  and  shall  not  be  altered  to  the 

"  prejudice  of  the  petitioners :  Finds,  That  the  new  cruives 

*'  shall  be  of  tho  same  length,  breadth,  and  depth  as  formor- 

"  Ij,  according  to  the  plan  in  process,  and  shall  be  placed 

*'  in  tho  dyke  in  tho  same  manner  as  formerly,  and  decerns. 

"  Appoints  the  parties  to  give  in  minutes,  as  to  the  pro- 

"  posed  regulation,  whether  there  shall  be  no  openings  or 

**  spars  laid  across  on  the  top  of  the  cruive  box  as  formerly  ; 

"or  that  the  same  should  be  closely  covered  over  with 

*'  wood :  And  also,  as  to  the  regulation  that  there  shall  be  no 

"fishing  from  the  26th  of  August  to  the  11th  of  December, 

"in  every  year,  and  that  during  that  time  the  cruives  must 

"  be  entirely  removed,  and  the  channel  of  tho  river  kept 

"clear  and  open,  without  any  stones  or  other  materials 

**  beins;  allowed  to  remain  in  tho  opening  of  the  said  cruives, 

"and  to  put  printed  copies  of  the  said  minutes  into  the  Lords' 

"boies,  in  order  to  report  the  same  to  the  Court."     When 

tie  minutes  were  given  in,  the  Lords  found, — '*  That  the  July  6, 1802. 

"cmire  boxes  must  ho   closely  covered  with  wood  at  tho 

"top,  and  that  the  hecks  and  inscalcs  must  bo  removed 

"in  forbidden  times;    and  find   it  unnecessary  to  detcr- 

"  mine  upon  the  demand  of  the  pursuers,  for  observance  of 

**  the  act  of  Parliament,  respecting  close  time,  and  decern." 

Od  reclaiming  petition,  the  Lords  adhered,  .  Nov.  28, 1603. 
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1806.  A<rain8t    tTieso    interlocutors    the    present    appeal    was 

broiifrlu  to  tlio  IIoii>e  (»f  lionls. 

joiiNSTONK,  Plcadeti  fur  the  Apjnlimtti. — The  decree,  in  tlic  former 
r.'  Btnge  of  tin?  case,  as  varic  I  liy  the  jii(l«:inenr  of  vour  Lonl- 
sTOTTs.  shijjs,  iy,  Tliat  tlio  construction  of  the  cruivo  d\ko  and 
boxes  must  bo  ret/ulafcd  accordinfj  to  law;  and  the  cau*o 
>Ya8  remitted  to  the  Court  of  Session  for  tho  purpose  of 
givinp:  ])rccisc  directions  for  regulating  the  form  and  con. 
Btruction  of  the  cruivc  dyko  and  boxes  accordlnr/  to  law. 
The  proper  subject  for  the  consideration  of  tlie  Court,  whoa 
tho  causo  camo  back,  therefore,  was,  What  tho  law  on 
tho  subject  was?  It  is  admitted  by  the  respondentB, 
that  the  form  and  construction  of  cruive  dykes  and  boxes 
arc  not  regulated  by  any  statute,  and  no  decision  has  been 
pointed  out  which  can  be  considered  as  es{abli^hing  tho  law 
on  the  point.  While  the  appellant,  on  his  part,  confesse8» 
that  if  any  general  uniform  usage,  respecting  tho  form  and 
construction  of  cruive  dykes  and  boxes  has  prevailed  for  a 
long  tract  of  time,  it  must  bo  held  as  law,  but  they  have  not 
been  able  to  learn  that  there  has  been  any  usage  on  tho 
subject ;  and,  therefore,  maintains  that  the  dyke,  as  or- 
dered to  be  erected  of  rough  stones,  in  a  compact  and  sub- 
stantial manner,  without  loose  and  projecting  stones,  neces- 
sarily implies  that  a  dyke  is  to  be  formed  of  stones  cemented 
with  lime  and  mortar,  which  in  no  case  has  ever  been  heard 
of  in  such  fishings.  Again,  in  regard  to  the  boxes,  to  have 
them  close  at  the  top,  was  to  render  his  fishings  useless  ill 
such  places  as  the  fishing  in  question.  Besides,  it  has  beeil 
the  practice,  from  time  immemorial,  in  the  fishings  in  thesd 
parts,  to  have  the  boxes  open  at  the  top.  But  the  Court,  in 
a  matter  which  could  only  be  ascertained  by  inquiry  and 
proof,  have  laid  down  regulations  of  their  own,  entirely  in- 
jurious to  the  appellant's  fishing. 

Pleaded  Jor  the  Respondents. — The  Court,  in  ordering  th6 
dyke  to  be  erected  in  the  manner  they  did,  and  the  cruive 
boxes  to  be  open  at  the  top,  have  complied  with  the  remit 
from  the  House  of  Lords.     All  that  is  found  is,  that  thd 
dyke  should  be  of  the  same  height  as  formerly,  built  in  flk 
compact  and  substantial  manner  ;  that  the  inscales  shall  bo 
constructed  as  formerly,  and  that  the  new  cruive  boxes  shall 
bo  of  the  same  dimensions  as  formerly.     This  is  doing  no- 
thing more  than  enforcing  the  former  usage,  which  the  ap- 
pellants, in  other  particulars,  insist  for  themselves.     Tbe 
perpendicular  position  of  the  spars  is  essential  to  the  fait 
exercise  of  cruive  fishings  and  is  universally  observed  in  mti 
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cases,  as  ircU  as  the  regulation  of  the  corered  tt)p  of  tbo 

Aficr  hearing  counsel,  i^c 

r. 
Lord  Chancellor  Erskine  saiil,  tioxrs. 

•^  y]j  Lords, 
•"This  action  was  ongnallj  brouglit  before  the  Courts  of  Scotland 
against  ^Ir.  Murray  of  Broughton,  the  proprietor  of  Toiigland, 
on  the  ground  of  exercising  his  right  of  fishing  with  uiihnv- 
fal  engines,  and  in  an  illegal  manner.  (The  conclusions  of  the 
rammons  read).  The  Court  then  pronounced  the  interlocutors. 
(Read.) 

•*  When  first  presented  to  this  House  by  appeal,  it  appeared 
toaaobleand  learned  Lord,  who  paid  attention  to  the  cause,  that 
tliere  was  a  defect  in  the  interlocutor,  because,  instead  of  rules  of 
hw  being  the  ratio  decidepdl,  it  had  reference  to  the  practice  in  the 
north  of  Scotland  in  regard  to  cruive  fishing,  and  therefore  that  was 
corrected  by  this  House.     (Reads  the  judgment). 

•*  From  that  time,  it  was  necessary  for  the  Court  to  see  that  the 
fishbg  was  regulated  agreeably  to  law,  and  not  to  practice. 

"After  the  cause  was  remitted,  the  Court  of  Session  pronounced 
another  interlocutor.     (Read.) 

i  **  And  upon  appeal  of  that  interlocutor,  this  difficulty  was  occa- 
aoned,  Whether,  by  the  alteration  of  the  former  interlocutor,  the 
Court  was  to  see  the  fishing  regulated  according  to  law,  as  we  do 
Bot  see  from  the  words  how  regulations  made  could  be  a  regulation 
aeoording  to  law. 

'^From  the  many  statutes  passed  in  Scotland,  the  great  object 
fai,  notwithstanding  the  rights  of  individuals — the  preservation  of 
^  fish, — and  the  cruives  were  to  be  regulated  by  certain  specified 
nlei,  80  as  to  preyent  the  breed  of  fish  from  being  destroyed.  There- 
Akv,  these  statutes  promoted  this  object,  and  laid  down  the  mode  of 
ngolating  the  cruive  fishing  and  cruives.  It  appeared,  in  looking 
at  these  statutes,  that  none  of  them  comprehended  cruive  boxes 
covered  at  the  top.  Neither  does  there  appear  any  judgment  of 
Court  as  to  this.  No  doubt,  they  have  power  of  judging  what  was 
meant  by  the  statutes,  on  a  sound  construction  of  them,  and  to  con- 
ader  whether  all  cruives,  so  covered,  are  legal  or  not. 

'^  It  is  said,  that  the  Court  of  Session,  in  consequence,  exercise  a 
^eij  extended  jurisdiction.  But  when  Courts  are'  to  pronounce 
judgments  that  regulate  matters  according  to  law,  this  must  be 
titlier  by  statute,  or  by  rules  established  by  practice. 

^  Nor  am  I  clear  that  this  is  to  be  altered.  It  may  appear  to  the 
(Wt  that  all  such  fishings  ought  to  be  regulated  as  a  general  rule  of 
aw ;  or  it  may  appear,  that  in  this  particular  river  a  different  prac- 
^  was  neceasaryy  by  the  nature  of  the  river  itself,  so  that  these 
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1800.       cruive  boxes  ought  to  be  constructed  as  the  Court  has  here  oiv 

—     dered. 

iohkstone;  *«  But  (he  diflSculty  here  is,  (hat  the  Court  has  not  gone  into  any 
^*  evidence  to  show  that  the  particular  fishing  here  ^as  different  from 
ST0TT8.  other  fishings  in  Scotland ;  and,  therefore,  I  affirm  that  this  woald 
amount  to  a  declaration,  that  the  direction  of  the  House  of  Lords 
had  said,  that  all  cruive  boxes  so  constructed,  are  to  be  clotelj 
covered  at  the  top.  This  may  be  attended  with  consequences  whidi 
we  can  form  no  opinion  of. 

^'  It  may  be,  when  the  case  is  remitted,  that  the  Court  may  saj* 
that  all  cruive  boxes  should  be  so  constructed,  and  it  afterwards  turn 
out,  that  if  this  is  pronounced  as  a  general  rule  of  law,  other  partits 
ought  to  be  heard  on  that  point.  They  did  not  give,  on  the  former 
occasion,  this  specific  direction. 

"  But  if  the  Court,  on  remit,  say,  that  it  need  not  be  generally  so 
held,  but  here  in  this  river,  unless  the  cruive  boxes  are  so  covered^ 
they  must  be  a  nuisance  to  the  superior  heritors. 

**  The  Court,  entering  into  that  by  evidence,  not  general  but  psN 
ticular,  may  come  to  some  conclusion,  and  then  it  may  stand  on  kw 
and  evidence. 

'^  In  all  other  respects,  except  closely  covered  boxes  at  the  top,  I 
think  the  judgment  correct.  ^ 

''  Your  Lordships  meant  them  to  review  the  whole  matter,  (o  ^ 
bear  parties,  and  to  state  in  their  judgment  what  they  find.  ^ 

^<  If  founded  on  any  general  rule  of  law,  then  they  might  refuse  ts  3 
hear  evidence  ;  but,  if  meant  not  to  found  on  any  such  general  role^  3 
then  this  will  give  room  for  parties  to  hear  evidence." 

It  was  therefore 

Ordered  and  adjudged  that  the  cause  be  remitted  to  ths; 
Court  of  Session,  to  review  the  interlocutors  complained 
of,  as   far  as   respects  the  direction   that   the  cruiTO^ 
boxes  bo  closely  covered  with  wood  at  the  top,  and  to . 
bear  the  parties,  and  their  evidenoe  theroon,  and  to, 
state  in  their  judgment,  whether  they  find,  that  the. 
cruive  boxes  should  be  so  covered  as  a  general  rule  oC  ! 
law,  applicable  to  all  cruive  fishings,  or  whether  only 
as  it  respects  the  cruive  fishing  in  question.     And  il 
is  further  ordered  and  adjudged  that  the  said  intev* 
locator,  in  all  other  respects,  be  afiirmed. 

For  Appellants,  S,  Percival,  Wm.  Alexander. 

For  Respondents,    }Vm.  Adanij  John  Burnett^  J.  P.  GranL 

Note.— Unreported  in  the  Court  of  Session. 
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KACNADB,  &C. 


[Fac.  Coll.  Vol.  xiii.  p.  292.]  ^,,^,^^  ^, 

OHN  Martin  and  Others,  of  the  Borough  )  jpp^Uants  ; 
of  Quecnsferry,  •  .  ^     Pf 

l«x.  MacNabb  and  Others,  of  the  said  )   ji,,p^dent8. 
Borough,  ...  ) 

nouse  of  Lords,  Ist  July  1806. 

BucnoN  OP  Freemen  or  Burorssbs. — Circumstances  in  which  it 
WIS  held  that  such  election  must  take  place  at  a  meeting  of  the 
coancil  legally  called,  and  held  for  that  purpose. 

In  tho  burgh  of  Qaeensferry  there  were  three  bailies, 
etch  of  whom,  according  to  the  custom  of  the  burgh,  at 
(me  time,  had  the  power  to  give  the  freedom  of  the  burgh 
to  any  person  he  thought  proper.  But,  by  act  of  council 
ial802,  the  town  council  thought  it  proper  to  restrain  the 
Magistrates  in  this  power  so  exercised,  and  passed  an  act  of 
cooncil  in  these  words:— "Tho  council  resolve  and  enact, 
**that  in  future  no  person  shall  bo  admitted  to  tho  freedom 
"of  this  burgh,  without  tho  consent  of  a  majority  of  tho 
"town  council  first  had  and  obtained  thereto." 

From  a  difference  in  opinion  as  to  the  interpretation  of 
tl»act,  a  practice  grew  up  of  granting  the  freedom  of  the 
kngb  to  any  person,  without  any  meeting  of  the  council 
kiog  called  for  that  purpose,  upon  obtaining  the  consent 
«f  a  majority  of  the  town  council,  until  the  election   of 
the  appellants  as  magistrates  and  town  council  took  place, 
h  September,  whereupon  the  respondents  brought  a  peti- 
tion and  complaint  to  the  Court,  complaining  that  the  ap- 
pdlanta  were  unduly  elected.     Ihat  by  virtue  of  tho  abovo 
«et  of  council,  no  person  could  obtain  the  freedom  of  the 
lorgh  but  by  a  i)ublic  act  of  the  town  council,  regularly 
iaKmbled  in  its  corporate  capacity  ;  and  tho  appellants  not 
having  been  elected  burgesses  in  this  manner,  were  ineligi- 
Ue  to  be  elected  magistrates  and  town  council. 

The  Court  of  Session  pronounced  a  special  and  articulate 
alerlocutor ;   and  the  part  of  it  which  raises  tho  present 
[iiestion  is  in    theso  words;    3tio,  "Find  that  burgesses  Feb.  2,1803. 
'  are  only  admissible  by  a  majority  of  tho  council  present 

at  a  legal  meeting."     On  two  reclaiming  petitions  the  Feb.  22,  -— ^ 
ourt  adhered.  June  24,—^ 
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1806.  Against    these    interlocutors  the    present    appeal   v 

■  7"    brought. 

v/  ^*  Pleaded  for  the  Appellants. — Before  the  bye-law  or  J 
MACHABs,  &c.  of  council  in  1802,  it  is  not  disputed  that  the  imraemor 
custom  and  usage  of  the  burgh  was  to  give  each  of  the  b 
lies  a  power  of  conferring  the  freedom  of  the  burgh  witho 
consulting  any  one,  or  the  consent  of  the  council  rcgulai 
convened  at  a  meeting.  Therefore,  if  the  present  objecti< 
had  been  made  before  the  passing  of  the  act  of  council 
1802,  it  could  not  for  a  moment  have  been  listened  to,  b 
cause  a  legal  practice  of  so  appointing  had  been  in  this,  i 
in  many  other  burghs,  thoroughly  established.  The  que 
tion  then  comes  to  be,  Does  this  act  of  council  make 
imperative  for  all  who  are  admitted  to  the  freedom  of  ti 
burgh,  to  be  elected  thereto  by  a  majority  of  the  council  i 
a  meeting  regularly  convened  in  a  corporate  capacity  ?  1 
was  maintained,  upon  the  construction  of  the  bye-law  c 
act  of  1802,  that  the  old  practice  or  custom  of  the  burg 
was  unchanged ;  and  all  that  it  provided  or  required  wai 
that  the  burgess  be  admitted  with  the  consent  of  the  maj< 
rity  of  the  town  council,  however  obtained.  That  this  wa 
the  meaning  of  the  act,  in  the  understanding  of  all  wb 
passed  it,  is  proved,  by  their  adopting  a  practice  conform 
able  thereto.  The  majority  of  the  council  consenting,  wn 
the  leading  feature  and  chief  object  wished  to  be  attained 
by  the  bye  law  ;  and,  therefore,  to  hold  that  a  regular  meet* 
ing  of  the  town  council  was  also  necessary  for  that  purpoflOi 
is  to  depart  altogether  both  from  the  spirit  and  expreH 
meaning  of  the  bye-law  itself. 

Pleaded  for  the  Respondents. — There  is  no  evidence  to 
show  that  the  five  pretended  councillors  were  ever  admitted 
to  the  freedom  of  the  burgh,  as  burgesses,  in  a  regular 
manner.  And  where,  as  in  this  case,  the  act  of  council 
makes  it  necessary  that  such  burgesses  be  admitted  by  I 
majority  of  the  town  council,  this  implies  that  the  powei 
lies  with  them  as  a  corporation,  and  that  the  exercise  of  a  cor- 
porate act  cannot  bo  legally  performed  except  at  a  meeting 
of  the  town  council  regularly  convened  for  that  purpose. 
A  mooting  of  the  town  council,  regularly  assembled  and 
constituted,  was  necessary,  in  order  legally  to  admit  the  a{^ 
pullants  as  burgesses;  and  this  not  having  been  attcndei 
to,  they  are  not  eligible  to  be  appointed  members  of  tb 
town  council. 

After  hearing  counsel,  it  was 
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Ordered  and  adjudged  that  the  interlocutors  be,  and  the       1806. 
same  are  hereby  affirmed.  ' 

BAES 

For  Appellants,  Henry  Erskine,  John  Clerk,  TFm.  Adam.         ^' 
For  Respondents,  Win.  Alexander,  David  Boyle. 


Jambs  Rae,  Merchant  in  Dumfries,  William) 

IIab,  Merchant  in  Kingston,  Jamaica,  andr  Appellants  ; 

John  Rae,  Farmer  at  Torrorio,         -  ) 

Harqarbt  Newal,  formerly  Rae,  Wife  ofj 

David  Newai,  Writer  in  Dumfries,  and  the >  Respondents. 

•aid  David  Newal  for  his  interest,      -         ) 

House  of  Lords,  2d  July  1806. 

ExccuTRY — ^Rbtbntion — Debt — DiscnAROs. — A  daughter  raised 
anactioQ  against  herbrother  intromitting  with  her  deceased  father's 
personal  estate,  for  her  third  share  of  the  executry  due  her  as  at  his 
death.  The  brother  refused  payment,  and  claimed  to  retain  her 
ihare,for  large  advances  and  othersumsmade  to  her  husband  during 
tbe  father's  life.  Circumstances  in  which  it  was  held,  that  her  de- 
ceased father  having  entered  into  a  transaction  and  agreement,  by 
vhich  he  had  discharged  all  these  claims  for  advances*  she  was 
entitled  to  her  third  share  of  the  executry. 

Fergus  Rae,  whose  estate  is  now   in  dispute,  died  intes- 
tate in  September  1797,  leaving  issue  the  appellants,  his       *797« 
three  sons,  and  a  daughter,  the  respondent,  Mrs.  Newal. 
Their  father  left  heritable  property  to  the  amount  of  £3000 
Of  £4000,  and  personal  estate  worth  £4693,  lis.  4d. 

James,  the  eldest  son,  succeeded  to  the  heritable  estate, 
ind,  by  the  law  of  Scotland,  the  personal  estate  behoved  to 
be  divided  equally  among  William,  John,  and  the  respond- 
ent Margaret  Raes. 

Although  James  Rae  had  no  interest  in  the  personal 
estate,  yet  he  improperly  possessed  himself  of  that  estate, 
and  took  upon  himself  the  administration  of  it  for  the  bene- 
ft  of  his  two  brothers,  they  residing  at  a  distance,  and  con- 
ceiving, besides,  the  idea  that  the  respondent  had  no  right 
to  any  part  of  ic. 

In  these  circumstances,  the  present  action  was  raised  by 
the  respondents,  setting  forth  "  That  as  no  settlement  had 
^  been  executed  by  the  said  Fergus  Rae,  the  said  James 
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1806.       "  Hac,  hia  eldest  son,  succeeded  to  the  heritable  estate, 

•*  wliicli  is  very  valuable,  and  the  saids  John  Ilae  and  \Vm. 

BAK8        tt  RsLe^  and  the  pursuer  Margaret  Rae,  as  the  executors  and 

NEWAL.  **  nearest  in  kin  to  their  father,  acquired  right  equally 
'*  amongst  them  to  the  moveable  estate,  means  and  effects, 
**  left  by  the  said  Fergus  liae,  their  father,  to  a  great 
**  amount:  That  the  said  James  Rae,  the  eldest  son,  imrae- 
"  diately  after  his  father's  death,  without  the  consent  of  the 
•'  said  brothers  and  sister,  or  any  legal  right  or  titlo  what- 
**  ever,  thought  fit  to  take  uy)on  him  the  solo  management 
**  of  his  father's  affairs,  intromitted  with,  upHfted,  and  dis- 
**  posed  of  the  whole  household  furniture,  debts,  and  sums 
**  of  money,  and  other  means  and  effects  which  ho  died 
•*  possessed  of,  and  refuses  to  render  any  account  thereof, 
•*  or  to  make  payment  to  the  pursuer,  Margaret  Rae  and 
•*  her  husband,  of  their  third  share  of  the  said  raove- 
*'  able  estate,  to  which  they  have  an  undoubted  right  by 
*'  law."  And,  therefore,  concluding  to  produce  and  ex-* 
hibit  an  exact  inventory  of  the  personal  estate,  and  to  hold 
just  count  and  reckoning  with  the  respondents,  and  make 
payment  to  them  of  their  just  equal  third  share  of  the  said 
personal  estate.  The  appellant  also  brought  a  multiple* 
poinding. 

In  defence  to  the  main  action,  the  appellant  James  ad- 
mitted, that,  after  payment  of  all  debts,  there  was  a  free 
balance  of  funds  in  his  hands  of  £4G93.  lis.  4d.,  of  which  the 
respondent's  third  amounted  to  £1564.  10s.  S^d.     But  he 
pleaded  that  he  was  entitled  to  retain  that  sum  until  the 
respondents  severally  fulfilled  certain  obligations  that  bo- 
came  vested  in  him,  as  the  heir  of  Fergus  Rae.     Separate** 
ly.  That  the  respondents  were,  as  in  an  accounting  with  th^ 
other  younger   children,    bound  to  deduct  or  set  off  th» 
value  of  an  heritable  subject  that  had  been  purcha.«ed  by" 
Fergus  Rae,  and  transferred  by  donation  of  him  to  the  re- 
spondents. 

But  the  circumstances  which  the  respondent  stated  t^^ 
meet  this  defence  were  : — that  the  late  Fergus  Rae  had,  o  "^ 

the  outsetting  of  all  his  children,  given  them  large  advance si 

to  begin  with,  with  the  exception  of  his  daughter,  the  r^^ 
spondent,  to  whom,  on  her  marriage,  he  gave  nothing ;  an^^ 
in  order  to  put  her  on  an  equal  footing  with  the  rest  of  Im^  " 
children,  he  made  a  donation  to  Mrs.  Newal  of  a   smi^^ 

1790.       piece  of  ground  or  field,  which  he  purchased  for  that  pi^B^r- 
pose,  taking  the  rights  from  the  seller  **  to  and  in  favour^ '^ 
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"tho  Raid  David  Newal,  and  Margaret  Rae  his  spouse,  and       1806. 

**  tho  longest  liver  of  them  two,  in  conjunct  fee  and  liferent,    " 

"  and  to  tho  children  procreated,  or  that  may  be  procreated  ^^ 

••  betireen  them,  in  fee,  absolutely  and  irredeemably,  All  mbwal. 
"  and  whole  that  park  or  enclosure,"  &c.  There  was  super- 
added a  clause,  providing,  that  notwithstanding  tho  chil- 
dren of  the  said  David  Newal  and  Margaret  Rao  are  vested 
in  tho  fee  of  the  foresaid  subjects,  "  yet  it  shall  be  in  tho 
•*  power  of  the  said  David  Newal  and  Margaret  Rae,  or 
"  survivor  of  them,  to  sell  or  otherwise  dispose  of  the 
"same,  as  thoy  shall  sec  most  advantageous  for  their  chil* 
"  dren's  behoof,  and  to  divide  tho  price  among  them  in  such 
"  shares  and  proportions  as  they  may  think  proper." 

Having  also  taken  ono  of  the  farms  on  lease  belonging  to 
the  Duke  of  Queensberry,  on  the  grassum  principle,  the  de- 
ceased Fergus  Rao  becamo  bound  as  security  in  a  bill  for 
the  amount,  £420,  as  well  as  a  cautioner  in  relief  to  his  own 
cautioners,  as  Collector  of  Supply  for  the  county  of 
Dumfries. 

In  July  1790  tho  respondent,  David  Newal,  became  bank- 
Ript,  while  the  negotiation  as  to  tho  lease  was  not  completed, 
although  the  factor  had  received  tho  bill,  and  had,  in  return, 
become  bound  to  procure  the  lease.  In  these  circumstances, 
the  Duke  directed  his  factor  to  declare  the  proposed  leati^o 
at  an  end,  and  to  advertise  the  farm. 

At  a  meeting  of  his  creditors,  James  Rao  made  offer  of 
6^.  in  the  pound  for  the  respondent,  which  was  accepted  of, 
Fergus  Rae  the  father  being  present,  and  consenting  as  a 
creditor.  It  appeared  that  the  appellant  James  Rao  wasacting 
for  Fergus  Rae  in  this  offer,  and  by  whom  all  the  debts  dueby 
thcrespondentwereafterwardspaid.  In  return  for  this,  Fergus 
Rae,  with  the  consent  of  James,  got  an  absolute  disposition  to 
the  lands  possessed  by  the  resi)ondent  Newal,  called  Bushy- 
kank,  and  other  houses,  together  with  certain  debts  and  per- 
gonal fundsduetohim.  But  no  conveyance  wassoughtorgrant- 
^d,  of  the  above  enclosure,  although  the  appellant  contend- 
^A  that  it  was  comprehended  under  tho  above  conveyance, 
*nd,  therefore,  until  given  up,  the  share  of  tho  exccutry 
ought  to  be  retained. 

After  having  thus  settled'  with  his  creditors,  he  renewed 
W  negotiations  for  tho  farm,  which  had  been  broken  off, 
*nd  the  bill  returned  by  the  Duke.     Ho  succeeded  in  eb- 
bing this  without  any  security. 
In  these  circumstances,  the  respondents  pleaded,   that 

^OL.  V,  K 
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1806,       whatever  debt  ho  owed  to  Fergus  Rao  at  tho  timo  of  his 

-r bankruptcy  must  bo  belil  to  have  been  discharged,  by  liis 

R-^Ks        accedin^jj  to  tho  offer  of  composition,  and  by  tlie  agreement 
NRWAL.       and  conveyances  then  made  and  gone  into,  whereby  he  had 
Jan.  14,  1800.  conveyed  to  him  all  his  heritalde  and  moveable  property. 

Tho  Lord  Ordinary  pronounced  this  interlocutor: — '*  Find 
'*  that  the  late  Mr.  Fergus  Rao  must  bo  held  and  consider- 
"  ed  as  having  acceded  to  tho  measures  adopted  by  tho 
**  creditors  of  the  pursuer  David  Newal,  and  bound  to  dia- 
"  charge  his  own  debts  alongst  witii  them,  for  tho  composi- 
"  tion  of  5s.  per  pound  ;  and,  in  respect  of  tho  wbolo 
"  circumstances  of  the  case,  in  particular,  of  Mr.  llae  being 
"  entitled  to  receive  a  conveyance  of  tho  whole  estate,  heri* 
"  table  and  moveable,  of  Mr.  Newal,  as  narrated  in  tho  dis- 
"  position,  of  date  tho  5th  day  of  October  1796 ;  therefore, 
"  upon  these  grounds,  repels  tho  general  defence  pleaded 
**  by  the  defender,  James  Uae,  in  the  action  of  constitution 
**  against  him  ;  and,  in  the  process  of  multiplcpoinding,  finda 
'*  tho  pursuers,  Mr.  and  Mrs.  Newal,  entitled  to  one-third 
'*  or  share  of  the  executry  funds  left  by  the  said  deceased 
**  Fergus  Rae ;  but,  in  respect  it  is  said  that  the  whole  he- 
"  ritablo  and  moveable  property  of  Mr.  Newal  has  not  beca 
•*  disponed  in  terms  of  the  obligation  come  under  when  tho 
"  agreement  to  pay  and  accept  of  the  composition  of  5s.  per 
"  pound  was  entered  into  ;  and  that  part  of  the  subject  has 
"  been  and  still  is  retained  by  Mr.  Newal,  finds,  that  tho 
"  pursuers  are  not  entitled  to  hold  possession  of  any  part  of 
"  the  property  so  conveyed,  but  must  divest  themselves, 
•*  and  make  over  the  same,  if  there  bo  any  such,  before 
*•'  drawing  any  part  of  the  third  of  tho  executry  of  tho  late 
"  Mr.  Uae ;  and,  in  order  that  the  facts  with  regard  to  this 
**  point  may  be  ascertained,  appoints  the  causo  to  be  en-  — 
**  rolled,  and  parties  procurators  to  be  heard  at  the  bar^— : 
^i^n.  2B,  Fth.  ti  against  the  first  calling.''  To  this  interlocutor  the  LorcHi 
and  May  23*  Ordinary  adhered  on  advising  several  representations. 
1800.  On  tho  other  points  tho  Lord  Ordinary  found:  **  Tim     ^ 

Nov.  19,  •<  the  circumstance  of  Fergus  Rao  having  bought  up  th  .^ 
**  debts  of  Mr.  Newal  at  the  rate  of  5s.  per  pound,  on  coi^^s 
*'  dition  of  obtaining  an  assignation  to  his  funds,  does  "< 
"  bar  the  pursuers  from  insisting  in  this  action  for  a  thii:=: — t 
"  share  of  tho  executry  after  his  decease :  Fiuds,  that  tl  :^( 
"  subject  in  Dumfries,  and  tho  lease  of  tho  farm  of  Tibbei^  A 
''  were  not  included  to  NewaPs  obligation  to  assign  Ibl  ib 
''  funds  to  Fergus  Rao  ;  and  therefore  refuses  the  desire  ^>f 
<«  the  representation,  and  adheres  to  the  former  interior  mi- 
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"  tor."     To  this  interlocutor  the  Lord  Ordinary,  on  advising       1806. 
representations,  adhered.  - 

On  further  representation  the  Lord  Ordinary  pronounced        *^** 
this  interlocutor  :  find  *'  Tliat  tho  respondent.*,  before  draw-      nkwal. 
•*  ing  any  part  of  their  third  share  of  the  executry,  are  bound  P^<^'  4.  and 
•*  to  assign  and  make  over  to  the  representcr  (appellant),  their"  ' 
**  right  and  interest  to  the  subject  in  Dumfries  ;  and,  with 
*'  this  alteration/  adheres  to  tho  interlocutor  complained  of, 
"  quoad  ultra^  and  refuses  the  desire  of  the  representation/' 
Other  six  representations  for  the  appellant  James  were  re- 
fused, 28th  May,  16th  and  24th  June,  and  10th  July  1801, 
19th  Jan.  and  1<A  Feb.  1802. 

The  appellant  James  Uae,  and  also  tho  respondents,  put  in 
reclaiming  petitions  to  the  Court.  Tho  Lords  refused  the 
petition  for  the  appellant,  and  pronounced  this  interlocutor 
\*  to  the  respondents : — ''  Having  advised  this  petition,  with  June  80,1802. 
'*  the  answers,  alter  the  Lord  Ordinary's  interlocutor  ro- 
"  claimed  from ;  find  that  the  subjects  in  Dumfries  wore  not 
"included  in  Mr.  Newal's  obligation  to  assign  his  funds; 
"  and  remit  to  tho  Lord  Ordinary  to  proceed  in  the  causo 
"accordingly."  On  further  petition  they  adhered  ;  and  found  Feb.  8, 1803, 
"the  pursuers  (respondents)  entitled  to  an  interim  payment 
"of  £1200  Sterling  from  tho  petitioner,  and  decern  for  pay- 
"meiit  thereof,  and  for  £10  Sterling  as  the  expense  of  tho 
"answers,  together  with  tho  full  expense  of  extract." 

Against    theso    inteilocutors    the    present    appeal   was 
brougiit  to  tho  House  of  Lords. 

Pleaded jor  the  ^/?/?e//an^5.— Tho  respondent,  Mr.  Newal, 
being  largely  indebted  to  the  estato  of  Fergus  Rao,  after 
imputing  all  that  was  recovered  under  tho  conveyances  ex- 
ecuted by  him  in  Mr.  Reid's  favour,  cannot  bo  allowed  to 
take  tho  third  share  of  the  free  produce  of  that  estate,  as 
coming  to  him  in  tho  right  of  his  wife,  without  paying  what 
he  is  so  indebted,  or,  in  other  words,  the  one  sum  must  bo 
set  against  the  other,  and  an  account  instituted  between  tho 
parties  on  that  footing.    The  respondent,  David  Newal,  does 
not  dispute  that  this  ought  to  be  tho  course,  and  must  bo  tho 
consequence,  if  he  is  indebted  to  tho  estato  of  Mr.  Fergus 
Rae ;   but  ho  denies  the  debt,  alleging,  in  the  first  place, 
tbat  Mr.  Rae  agreed  to  take  5s.  in  the  pound  as  a  composi- 
tion, and  thereupon  to  discharge  him,  and  that  tho  sums  ro* 
covered  by  Mr.  Rae  were  sufficient  to  pay  that  composition, 
as  well  as  what  he  advanced,  or  is  alleged  to  havo  advanc- 
^,  to  the  other  personal  and  unpreferablo  creditors  of  the 
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1806.  respondent  Newal^  and  to  this  the  Court  has  given  its 
'  sanction,  by  finding  ••  that  the  late  Mr.  Fergus  Rao  must 

RAKs  II  jjQ  jjgjj  j^n J  considered  as  having  acceded  to  the  measures 
NKWAL.  "  adopted  by  the  creditors  of  the  pursuer,  David  Newal^ 
'*  and  bound  to  discharge  his  own  debts  alongst  with  tlicm, 
**  for  the  composition  of  5s.  in  the  pound."  The  only  evi- 
dence from  whence  this  can  be  inferred,  is  the  minute  of 
what  passed  at  the  meeting  of  Mr.  Newal's  creditors  held 
on  the  28th  July  1796.  But  the  appellants  submit  that  this 
conclusion  is  not  authorized  by  the  words  of  the  minutet 
and  that  the  whole  circumstances  demonstrate  that  it  was 
not  in  contemplation,  nor  could  it  be  the  intention  of 
any  of  the  parties  to  that  transaction,  that  the  demands  Fer- 
gus Hae  had  or  might  have  upon  the  respondent  Newal, 
were  to  bo  restricted  to  a  fourth  part,  or  that  Newal  was  to 
bo  discharged  from  these  demands,  when  Mr.  llae  had  got 
5s.  in  the  pound.  The  appellant  acknowledges,  though  the 
proposal  to  the  creditors  was  made  by  him,  yet,  in  so  doing, 
he  was  acting  for  his  father,  Fergus  Rae,  from  whom,  ac- 
cordingly, the  money  came,  which  the  compounding  credi- 
tors received,  and  to  whom,  accordingly,  the  conveyances  of 
the  bankrupt's  estate  were  made.  Fergus  Rae  may  there- 
fore be  viewed  as  having  been  the  actual  proposer  of  this  com- 
pO(^ition  contract,  by  which  it  appears  he  proposed  *^to  pay 
*'  to  the  pergonal  creditors  a  composition  of  5s.  in  the  pound 
'*  of  their  respective  debts,  provided  that  ho  was  put  into  the 
**  immediate  possession  of  NewaPs  funds,  so  as  he  might  be 
"  enabled  to  convert  the  same  into  money,  and  that  the 
"  iroditors,  w*hen  paid,  should  ace  'pt  of  the  said  composi- 
"  tion,  in  full  of  their  respective  debts,  and  grant  to  him  such 
**  conveyances,  or  discharges  thereof,  as  should  be  thought 
"  proper."  Here,  it  will  be  seen,  that  tliero  is  nothing  said 
about  discharging  Newal.  On  the  contrary,  Mr.  Rae  stipulates, 
that  on  payment  of  the  composition,  the  creditors  should 
eitiicr  convey  their  debts  to  him,  or  discharge  them,  as  he 
thought  proper.  The  other  creditors  were  to  take  their 
composition  as  injully  but  not  from  Mr.  Newal,  it  was  from 
Mr.  Rae,  who  was  to  be  put  in  their  place,  the  reason  of  which 
obviously  was,  that  he  might  keep  up  the  debts,  if  neces- 
sary, against  Newal  and  his  estate.  But,  2nd,  it  is  therefore 
quite  untenable  to  suppose  this  transaction  to  have  been  an 
agreement  between  Mr.  Newal  and  Fergus  Rae,  whereby 
the  latter  undertook  to  discharge  all  his  debts,  in  tho  above 
form,  upon  the    formor  receiving  the  conveyance  to  the 
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whole  property,  real  and  personal,  belonging  to  the  bank-       1806. 

nipt.    Mr.  Kae  did  not  expressly  agree  to  take  the  same    

composition  as  the  other  creditors,  yet  this  is  the  inference       *^" 
Khich  the  respondent  draws  and  maintains  from  his  conduct,      kewal. 
lie  did  not,  by  any  deed  or  act,  expret^sly  discharge  Newal, 
and  surely  a  discharge  of  a  legal  demand  is  not  to  be  pre- 
sumed from  facts  and  circumstances,  or  from  the  conveyance 
made  by  Newal  to  Fergus  Rae.     No  doubt,  the  conveyance 
to  the  enclosure  or  piece  of  ground  has  never  been  made, 
and|  therefore,  to  that  extent,  he  is  entitled  to  set  off  its 
value  against  the  claim  now  made. 

Pleaded  for  the  Respondents. — The  respondents'  title  to 
the  third  part  of  the  executry  claimed  bythem  of  Fergus  Rae's 
moveable  or  personal  succession,  is  unquestionable  ;  and  the 
Bum  awarded  by  the  interim  decree  of  the  Court  of  Session  is 
below  its  amount.    The  objections  and  counterclaimsinsisted 
on  by  the  appellant  James,  are  not  founded  on  law,  and  some 
of  them  cannot  be  set  up  by  him.    The  agreement  between 
Mr.  Fergus  Rae  and  Mr.  Newal  is  fully  established  by  the 
whole  writings  and  conduct  of  the  parties  to  have  been  thus : 
—That  Mr.  Rae  should  obtain,  by  a  conveyance  from  Mr. 
Kewal,  an  absolute  and  irredeemable  right  to  the  proper 
estate  of  Mr.  Newal  that  belonged  to  him  on  2dth  July  1796, 
and,  on  the  other  part,  Mr.  Rae  should,  as  creditor,  grant  to 
tfr.  Newal,  and  by  a  transaction  with  the  other  creditors, 
procure  to  him  a  discharge  of  all  the  debts  he  owed  at  that 
date,  thereby  securing  to  Mr.  Newal  the  enjoyment  of  what- 
eier  property  he  should  acquire  subsequently  thereto.   That 
BQch  was  the  nature  of  the  agreement  seems  to  be  ad- 
mitted, and  cannot  well  be  controverted.     Had  Fergus  Rae 
not  bound  himself  as  a  creditor  by  that  transaction,  as  well 
u  the  other  creditors,  it  would  have  been  unfair  in  the 
extreme,  and  contrary  to  the  bona  fides  of  that  transaction  ; 
for  it  would  bo  giving  him  an  advantage  over  the  other 
creditors,  which  was  never  intended  by  that  transaction. 
2.  The  conveyance  of  the  enclosure,  or  small  piece  of  ground, 
!      it  ig  well  known,  the  respondents  only  enjoy  a  liferent  of 
I      it,  the  fee  being  in  their  children ;  besides,  by  the  sound 
congtruction  of  the  obligation,  the  obligation  and  convey- 
ance extend  only  to  the  proper  estate  of  Mr.  Newal,  and 
does  not  extend  to  the  liferent.     But,  in  point  of  fact,  the 
^te  actually  conveyed  and  taken  possession  of  by  Fergus 
^1  was  more  than  sufficient  to  indemnify  Mr.  Rae  of  all 
the  eagagements  come  underi  and  of  all  the  advances  made 
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18O6.       on  tho  reFpondent,  Ncwal's  account,  bo  that  the  claim  noir 
■    made  for  an  assignment  to  this  liferent  estate,  and  also  to 
osAUAM     ijia  interest  in  tho  lease  in  Tibbers,  is  wholly  untenable,  and 
CDUMTK88  OF  o^S^^*'  therefore  to  bo  rejected  and  disallowed. 
^***^"*c^*«'S       After  hearing  counsel,  it  was 

Ordered   and    adjudged  that  tho  appeal  bo  dismissed, 
and  that  tho  interlocutors  be,  and  the  same  aro  hereby 
affirmed. 
For  Appellants,  John  Clerh^    William  Alexander^  Geo. 

Jos.  BelL 
For  Respondents,  TFm.  Adam,  Robert  Corbet. 

NotB. — Unreported  in  the  Court  of  Session. 


[Mor.  App.  i.  Ileir  Apparent,  No.  1.] 

Wm.  CuNNiNGHAME  Grauam,  of  GartmorcJ       ^       ,^ 
anclFinlajstono.   -        -        -        -  }     AppeUant; 

Isabella,    Countess  Dowager  of  Glen-j 

CAiHN,  and  AViLLiAM  Inglis,  AV.S.,  herv    Respondents. 
Attorney,         --•-.) 

House  of  Lords,  7th  July  1806. 


tlKTAIL LiFKREKT  LOCALITY IIeIR  APPARENT — OnRROCS  IDeBTS 

—Act  1605,  c.  24. — An  entail  reserved  power  to  the  heirs  of  entail 
to  grant  liferent  infeftments  to  their  wives,  the  said  provisionsnot  to 
exceed  a  fourth  part  of  the  rental  of  the  estate,  so  far  as  the  same 
was  free  of  former  liferents.     A  hferent  locahty  was  granted  bj 
Earl  John,  in  favour  of  his  wife.     He  died  without  issue,  and 
without  having  made  up  his  title  to  the  entailed  estates.     Tbe 
Dext  heir  passed  by  him  as  apparent  heir,  and  served  heir  to  his    ^ 
immediate  predecessor.     In  an  action  raised  by  the  widow  cf^ 
Earl  John,  under  the  act  1695,  c  24,  to  compel  him  to  grant  a .^i 
disposition  of  the  locality  lands,  it  was  answered,  that  the  statutes^ 
did  not  comprehend  such  debts  as  apply  to  apparent   heirs  oS-^ 
tailzie  or  to  tailzied  estate,  but  only  to  fee  simple  estate,  and  to  sucIikI 
debts  as  were  onerous.     Held  the  Countess  entitled  to  her  life^  ^ 
rent  locality.    Affirmed  in  the  House  of  Lords. 

1708.  William,  Earl  of  Glencairn,  executed  a  strict  entail  of  th^  • 

lands  and  barony  of  Finlaystone,  containing  the  usual  pro-«^ 
hibitory,  irritant,  and  resolutive  clauses.  The  entail  reserveo^  ^ 
power  to  the  heira  of  entail  "  to  grant  liferent  infeftment:^B 
"  to  their  ladies  or  huhbands,  in  satisfaction  to  them  of  aKT 
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"  terccs  or  courtesies,  from  which  the  ladies  and  husbands       1806. 

"  of  tlic  said  heii*8  and  members  of  tailzie  aro  hereby  alto-     ■ 

••  gether  excluded  and  debarred  •/'  *'tho  said  provisions  not     crauam 

"  exceeding  a  fourth  part  of  the  rent  of  the  said  lands,  countkss  or 

'*  lordsihip,  and  baronies,  and  others;  and  that  only  in  so  oi-K^'Aiaur 

**  far  as  the  same  is  free  and  unaffected  for  a  time,  with  for- 

•'  mer  liferents  or  real  debts." 

AViUiam,  the  pecond  Earl  of  Glencairn,  on  his  father's 
death,  was  served  heir  of  entail ;  and  having  been  feudally 
vested  with  the  cjstate  by  charter  and  infeltmcnt,  ho  exe- 
cuted a  liferent  locality  and  disposition  in  favour  of  his  coun- 
tess, equal  to  a  fourth  part  of  his  estate.     On  his  death,  he        1775. 
wassiurvived  by  the  countess,  and  his  son  James  succeeded 
to  the  title  and  estate,  in  which  he  was  regularly  infeft  under 
the  entail,  but  died  unmarried  in  179i,  whereupon  his  bro-        ^791. 
thcr  John,  the  last  Earl  of  Glencairn,  succeeded,  but  died 
without  issue  in  1796,  and  without  having  made  up  a  feudal       ^'^^* 
title  under  the  entail.     Before  his  death,  he  had  executed 
a  (iiopositton  and  liferent  locality  in  favour  of  his  countess, 
Isabella  Erbkine,  Countess  of  Glencairn.     At  this  time  tho 
Donager  Countess  of  Glencairn,  spouse  of  the  second  Earl, 
wa»  still  alive,  enjoying  her  liferent  locality  ;  but  the  dispo- 
wtion  of  this  second  l.ferent  locality  was  granted  merely  to 
the  extent  of  tho  fourth  of  the  free  rents  of  the  said  estate, 
*fter  deducting  the  liferent  locality  payable  to  the  Countess 
I)owager. 

Oil  the  Earl  John''s  death,  tho  entailed  estate  of  Finlay- 
^tone  descended  to  the  appellant's  father,  Mr.  Graham  of 
Gartmorc,  who  completed  his  feudal  title  under  the  entail, 
lij  passing  over  Earl  John,  tho  apparent  heir,  and  serving 
Xo  his  brother,  Earl  James,  who  was  feudally  infeft. 

Mr.  Graham  died  in  1798,  and  was  succeeded  by  his  son, 
'^ho  served  heir  in  general  to  his  father. 

The  present  action  was  brought  by  tho  respondent  againi^t 

"the  appellant,  in  whoso   iavour  her  husband.  Earl  John, 

liad  granted  the  lift  rent  locality,  second  above  mentioned,  to 

compel  him  to  convoy  to  her  in  liferent  tho  lands  settled 

^|)oa  her  by  the  disposition  above  mentioned,  setting  forth 

^nd  narrating  the  act  1G95,  c.  24,  by  which  **  Our  sovereign 

*'  Lord,  considering  the  frequent  frauds  and  disappointmenta 

"that  creditors  do  suffer  upon  the  decease  of  their  debtors, 

**  tad  through  the  contrivance  of  apparent  heirs  in  their 

"  prejudice,  for  remeid  thereof,  and  also  for  facilitating  the 
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1806.        '•  transmission  of  heritage  in  favour  of  both  heirH  and  credi- 
<'  tors,  [his  Majesty,  with  the   advico  and   consent  of  the 


GRAHAM  «  estates  of  Parliamonf,  statutes  and  ordains,  that  if  any 
CODNTK88  0F  "  1^11X11,  sinco  tho  first  July  1661,  has  served,  or  shall  here- 
cLKNCAiRN,  ««  after  servo,  himself  heir  ;  or  by  adjudication  on  his  bond, 
"  hath,  sinco  the  time  foresaid,  succeeded,  or  shall  hereafter 
'*  succeed,  not  to  his  immediate  predecessor,  but  to  one  re* 
*'  meter,  as  passing  by  his  father  to  his  godsire,  or  the  like, 
''  then  and  in  that  case,  he  shall  be  liable  for  tho  debts  and 
*'  deeds  of  the  person  interjected,  to  whom  he  was  apparent 
*'  heir,  and  who  was  in  tho  possession  of  the  Linda  and 
"  estate  to  which  he  has  served,  for  the  space  of  three  years^ 
**  and  that  in  so  far  as  may  extend  to  the  value  of  the  said 
'*  lands  and  estate/' 

In  informations  which  were  ordered,  it  was  admitted  by 
tho  respondent  (pursuer)  '^  that  the  disposition  of  locality 
'*  could  not  be  directed  against  tho  estate  of  Finlaystone,  in 
**  regard  that  her  husband,  the  lato  Earl,  had  died  in  a  state 
"  of  apparency ;"  but  sho  maintained,  that  the  appellaut 
could  be  obliged,  in  terms  of  the  above  act  1695,  c.  24,  to 
make  good  this  provision  to  her,  and  to  grant  a  new  dispo* 
sition  of  locality  in  terms  of  the  one  granted  by  her  hus- 
band. Earl  John,  with  a  precept  of  sasine,  upon  which  bhe 
might  be  infeft. 

In  defence,  it  was  stated  by  the  appellant,  That  an  estate 
cannot  be  affected  by  the  debts  or  deeds  of  any  person 
whatever,  unless  he  bo  a  proprietor,  feudally  vested  with  the 
estate.     That  tho  statute  1695  did  not  infringe  on  this  rule, 
and,  moreover,  did  not  apply  to  apjiarent  heirs  of  tailzie,  or 
to  estates  held  under  the  fetters  and  limitations  of  strict  en* 
tails.     That  even  if  the  statute  were  applicable  to  entailed 
property,  as  well  as  that  possessed  in  fee  simple,  j'ot  it  wa* 
only  meant  to  protect  onerous  deeds*,  and  could  not  there- 
fore support  tho  disposition  in  question,  which  was  purely  ^ 
gratuitous.     And    that    though   his    father,    tho   late   Mr... 
Graham,  had  incurred  a  passive  title  in  terms  of  the  statutCi^ 
yet  it  was  only  to  the  extent  of  the  rents  of  the  entaiUck^ 
estate  during  his  possession ;  and,  therefore,  in  any  view  -a 
the  obligation  of  the  appellant  cannot  be  broai^er  than  hir^ 
father's.  \ 

May  23, 1800.      The  Court  pronounced  this  interlocutor : — "  UpcAJ  repcs^ 
"  of  Lord  Glenlee,  and  having  advised  the  mutual  iiforn 
"  tions  for  the  parties,  the  Lords  repel  the  defence^ ' 
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"remit  to  the  Lord  Ordinary  to  proceed  accordingly." ♦        iHoe. 
The  Lord  Ordinary  accordingly  ordained  the  (defender)  ■ 

appellant  to  execute  the  dispjisition  qnam  primum.     His     obaham 
Lordship  afterwards  found,  that  **  she  is  entitled,  from  the  coonthss  of 
"  period  of  the  death  of  the  late  Countess  Dowager  of  Glen-  glkmcairm, 
"  cairn,  to  the  liferent  of  the  whole  of  these  lands,  and  de-p  ,    ^^' . 
"  cern."     On  reclaiming  petition,  the  Court  adhered.  Jan.  26,  1804, 

Against    these    interlocuters    the    present    appeal    was  1^'®^*  21 » 1^04, 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant, — The  act  of  Parliament  1695, 
c.  24,  is  not  applicable  to  apparent  heirs  of  an  entailed 
estate  held  under  the  strict  fetters  of  an  entail,  but  to  suc- 
cession to  a  fee  simple  estate.  But  even  supposing  it  ap- 
plicable to  entailed  property,  it  is  not  declared  that  the 
estate  is  to  be  burdened  or  affected  with  the  debts  of  the 
interjected  apparent  heir.  For  that  in  a  strict  entail,  and 
in  this  entail  in  particular,  cannot  possibly  be.  Taking  the 
act  therefore  in  its  most  liberal  sense,  its  only  effect  was  to 
render  the  late  Mr.  Graham  of  Gartmore  personally  liable 
for  the  debts  and  deeds  of  John  Earl  of  Glencairn,  and  that 
only  *•  in  so  far  as  may  extend  to  the  value  of  the  said  lands 
"and  estate,  and  no  farther."  But  as  his  father,  in  this 
entailed  estate,  only  interfered,  and  could  only  interfere, 

*  Opiiiions  of  the  Judges. 

Lotti)  PuESiDENT  Campbkll  soid, — "  Ist  point.  This  case  is  clearly 
within  the  act  1695.  In  cases  of  bankruptcy,  even  voluntary  post- 
nuptial provisions  to  a  wife  have  been  sustained  as  onerous,  entitling 
iertorank  with  creditors  ;  and,  in  cases  of  deathbed  provisions  to  a 
wife,  they  are  held  onerous,  and  such  are  good,  though  to  younger  chil- 
dren. As  to  the  2nd  and  3d  points,  I  am  of  opinion  thut  there  is  no 
distinction  between  tailzied  and  untailzied  property,  so  far  as  the  tail- 
zie admits  of  the  estate  being  burdened  ;  and  by  the  act  1695,  suc- 
ceeding heirs  are  personally  bound  to  fulfill  the  obligation." 

Loud  Justice  Clfrk — *'  1st  point.  I  think  that  the  act  of  Par- 
liament means  just  to  supply  the  want  of  title,  and  that  the  rational 
deeds  of  the  apparent  heir,  three  years  in  possession,  must  be  held 
as  onerous  and  good.  2nd  point.  As  to  the  extent  of  liability,  and 
also  the  3d  point,  I  think  the  decision,  Graham  t;.  Creditors  of  Mor.  p. 
Graham,  13th  May  1795,  does  not  apply.'*  ^^439. 

Lord  Balmdto. — *'  I  am  of  the  same  opinion." 

Lord  Bannatyne. — **  I  am  of  the  same  opinion." 

Lord  Methven. — '*  I  doubt  if  he  has  done  it  in  the  way  intended 
by  the  entail." 

Lord  Meadowbamk. — **  I  have  the  same  doubt ;  it  is  a  mere 
faculty/* 

President  Campbell's  Session  Papers,  rol.  97- 
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1806,  with  no  iDoro  than  the  rents,  it  is  only  in  so  far  an  the»o 
were  ii  tjomittcd  with  during  his  |>os»e8sion,  that  the  appel- 
lant can  be  liable  to  the  re«pon(leiit.     13y  the  act  of  Par  ha- 


GRAHAM 
V, 


cooKTKn  OF  nr>ent,  it  is  oiilv  the  debts  and  df*eds  of  the  interjected  aji- 
GLKNCAiHNy  parent  heir  whicli  can  bo  niado  effectual  against  tho  suc- 
ceeding heir  who  serves.  Jiut  tiie  dispoedtion  granted  to  the 
rcs|)ondcnt  cannot  be  considered  in  law  as  an  onerous  deed, 
and  must  be  held  in  law  as  purely  gratuitous,  as  to  bo  re- 
vocable at  plcai^nre  by  tho  grantor. 

FLadtdfor  the  Respond enU. — This  appeal,  after  so  long 
an  acquiescence  in  the  interlocutor  of  23d  May  IbOQ,  was 
not  ex))ectedy  and  tho  appellant  is  now  barred  in  law  by 
homologation  from  challenging  the  judgment  on  the  origi- 
nal branch  of  tho  cause.     He  has  even  declared  on    the 
record,  whilo  discussing  tho  second  branch  of  the  cause — 
namely,  the  extent  of  the  locality,  that  he  acquiesced  in  tho 
judgment  upon  the  first  point.     Nay,  he  has  not  only  done 
this  in  words  but  also  in  deeds,  rebxi^  ipais  etfactis  ;  for  he 
actually  proceeded  to  execute  a  dispoMtion  of  locality,  in 
consequence  of  which  she  was  infeft,  has  been  in  possession, 
and  has  exercised  the  power  of  turning  out  tenants  and  let* 
ting  tho  lands  on  new  leases.     But,  independently  of  homo- 
logation upon  the  part  of  tho  appellant,  the  interlocutors  of 
the  Court  of  Session  are  founded  on  law.     The  disposition 
to  the  Countess  by  Eail  John  was  onerous,  and  such  as  fell 
within  tho  provisions  of  the  statute  16115,  c.  24.     That  sta- 
tute applies  to  entailed  succession,  as  well  as  to  fee  simple 
estate.     Nor  does  it  follow,  what  the  appellant  cot.tends^ 
that  if  the  statute  ajjplics  to  such  estate,  then  it  can  only 
bo  to  the  effect  of  making  him  liable  to  the  valuo  of  tho  ^^ 
estate  intromittcd  with,  >Yhich  was  merely  the  rents.     Thii^H 
is  a  mere  evasion.     The  obligation  is  to  grant  a  dispositions* 
of  a  liferent  locality,  and  that  obligation  falls  on  him.     Aiar 
to  the  extent  of  the  locality,  it  is  clear,  that  while  the  for-—: 
roer  locality  existed,  she  could  only  be  entitled,  according  t<^. 
the  conception  of  the  entail,  to  the  fourth  of  the  free  rentai^s 
after  deducting  said  locality,  but  now  that  the  first  localit;;^  :3 
is  extinguished,  she  is  now  entitled  to  the  full  fourth  of  th^-.^L 
rents  of  the  estate. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  th.^^ 
same  are  hereby  affirmed. 
For  Appellant,    Wm.  Alexander,  Ad,  Gillies^  J.  P.  Gran^^ 
For  Respondents,  W,  Adam,  Samuel  Romilly,  Math. 
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[Fac.  Coll.  vol.  xiii.  p.  7,  ct  Mor.  p.  119G2] 

SMITH,  &C. 

James  Smith,  Manager  for  the  Leitli  Glass  j  ». 

Work  Company,  Jamks  Tod,  Merchant  \u>  Appellants;      melton,  &c. 
Borrowstounness,  &  Others,  Underwriters,) 
John  Yelton,   Mercliant    in    KincardinoA 
James  Ogilvie,  Shipmaster   tliere,  andf 
IloBERT    Steix,    Farmer   in    Loanside.(  ^«V^"rf««^^- 
Owners  of  the  Ship  Diana  of  Kincardine,/ 

IIouso  of  Lords,  21st  July  1806. 

Ik8URa>'ce — Insurable  Interest. — A  policy  of  insurance  was  ef- 
fected on  the  salvage  arising  to  a  ship  and  owners,  from  the  recap* 
ture  of  a  vessel.  She  was,  in  a  short  time,  captured  hack  again  hy 
the  enemy ;  and  the  questions  were,  1.  Whether  the  salvage  due, 
on  recapture  of  a  vessel,  was  a  valid  iosurahle  interest  ?  and,  2. 
Whetherthe  terms  of  the  written  policy,  without  any  specification  of 
tbe  commencement  and  termination  of  the  risk,  and  proper  descrip- 
tion of  the  suhject  insured^  was  valid  ?  The  Judge  Admiral  and 
the  Court  of  Session,  held  that  there  was  an  insurable  interest. 
In  the  House  of  Lords,  the  policy  was  held  to  be  void  and  null,  as 
not  containing  a  sufficient  description. 

John  Yelton,  merchant  in  Kincardine,  and  part  owner  of 
the  ship  Diana  of  that  port,  and  one  of  the  pursuers  in  this  Jane  1797. 
action,  employed  Mr.  Robert  Allan,  insurance  broker  in 
Edinburgh,  to  effect  an  insurance  for  £800,  on  the  ship 
])iana,  on  a  voyage  from  the  Firth  of  Forth  to  the  Laltic, 
which  was  accordingly  effected.  July  5»  1197* 

A  few  weeks  thereafter,  Mr.  Yelton  wrote  Mr.  Allan, 
informing  him  that  "  the  Diana  has  got  safe  over,  and  has 
"retaken  the  Lady  Bruce  of  Newcastle,  said  worth,  with 
"  cargo,  £2600 ;  and,  clthough  I  have  no  particular  advice 
*'  from  Captain  Ogilvie,  yet  as  I  am  pretty  certain  that  one- 
**  third  will  at  least  come  to  the  recaptors,  I  judge  proper  to 
"request  you  to  cover  £800  on  said  ship  and  cargo,  for  in- 
"  terest  of  owners  of  Diana  ;  for  premium  of  such,  debit  my 
"  account,  advice  of  which  you  may  send  per  bearer,  who 
"  is  to  be  in  Edinburgh  till  four  o'clock  evening." 

To  this  letter  Mr.  Allan  returned  the  following  answer:— 
"  I  wrote  you  last  post,  and  have  since  your  favour  of  the  July  6,  1797* 
"  same  date,  ordering  me  to  insure  £800  on  the  supposed 
**  salvage  of  tbe  Lady  Bruce  of  Newcastle,  retaken  and 
•*  carried  into  Norway,  due  to  the  Diana.    I  have  only  been 
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1806.       "  able  to  get  £400  done,  at  £8.  8s.  per  cent.       £33  12    0 
"  Policy  2tf.  6d.— Duty  lOi.  .  .  0  12    6 


SKITH,  &C. 


TBLTON,  &c.  "  At  debit  of  the  owners  of  the  Diana,  £34     4     6 

••  I  annex  the  untlerwritcrtt^  names  ;  and,  from  what  I  can 
**  learn,  that  it  is  as  much  as  you  can  cover  on  the  chance  of 
*^  salvage. 

"£100  J.  Smith. 
"  £100  J.  Tod. 
"  £100  H.  Smith. 
"  £50  A.  Wood. 
«  £50  A.  Rose. 

*'  In  all,  £400." 

The  policy  was  in  the  common  form,  but  without  any  of  the 
accustomed  blanks  being  filled  up,  except,  Ist.  The  name  of 
the  assured,  viz.  '*  John  Yelton  of  Kincardine,  for  the 
"  owners  of  the  Diana,  Ogilvie."  2d.  **  The  premium  eight 
"  guineas  per  cent."  ;  and,  3d.  '*  The  date  and  place  where 
"  the  policy  was  executed,  viz.  5th  July  1797,  Edinburgh." 
At  the  foot  of  the  policy  was  the  following  memorandum : 
**  The  insurance  is  declared  to  be  upon  the  supposed  aal- 
**  vage  due  to  the  Diana,  Captain  Ogilvie,  on  the  Lady 
"  Bruce  of  Newcastle,  retaken  and  carried  into  Norway." 

Within  three  days  thereafter,  Mr.  Yelton  wrote  Mr.  Allan, 
informing  him  that  the  Lady  Bruce  had  again  been  captur- 
ed  ;  and  soon  thereafter  raised  action  before  the  Admiralty 
Court  upon  the  policy. 

In  defence,  it  was  stated  that  the  pursuers  had  hero  n<^ 
insurable  interest.  If  they  had,  then  they  were  bound  tcva 
show  the  letters  of  marque,  authorizing  the  Diana  to  makcz- 
capture  or  reprisals  on  the  enemy.  The  i)olicy  is  an  ojiei — z 
policy — the  subject  or  interest  insured  is  '*  the  8upposec=2 
*'  salvage  due  to  the  Diana.^^  There  is  neither  the  name  Oi^ 
the  place  from  whence  the  ship  is  to  proceed,  nor  the  por=a 
to  which  she  is  bound,  and  for  which  she  is  to  sail,  nor  th^^i 
time  nt  which  the  risk  begins  and  the  same  is  to  end,  eaiB 
pressed  therein. 

The  Judge  Admiral  ordered  the  pursuers  (respondents-^ 

to   produce   evidence   of  the   facts,   and   also   the   polic^^^ 

Ma724>  1708.  Thereafter  he  pronounced  this  interlocutor : — **  Finds  tLfl 

"  pursuers,  by  the  recapture  of  the  ship  called  the  Lac^v 

«  Bruce,  have  qualified  a  legal  insurable  interest  for  the  s^^ 
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"  rage  doe  upon  the  recapture  of  the  said  ship  ;  and,  before       igo6. 

"  farther  answer,  allovrs  the  defenders  (i.  e.  the  now  appcl-    

"  lants)  to  see  the  object  as  they  shall  be  advised  to  the    smith,  &c, 
"evidence  adduced  of  the  recapture,  and  also  of  the  said  yelton  &c. 
"ship  the  Ladj  Bruce  being  again  captured  by  a  Dutch 
"  prifateer,  and  allows  the  pursuers  (t.  e,  the  now  respond- 
"  ents)  to  see  and  answer  the  objection  when  lodged."     lie 
iftcrwards  held  the  defenders  as  confessed  upon  the  fact  of 
recapture  by  the  Diana,  and  allowed  a  condescendence  of  Aug.  16,1709. 
the  salvage  that  might  be  equitably  due  to  her.     He  after- 
wards held  them  as  confessed  as  to  the  value  of  the  Lady 
Bruce,  and  decerned.  Nov.  1,  1799. 

A  bill  of  suspension  being  brought  to  the  Court  of  Ses- 
Kon,  the  Lords,  on  full  argument,  found  the  letters  orderly  Nov.  19,1801. 
proceeded  on,  and  decerned.* 
.         Against    these    interlocutors    the    present    appeal  was 
I     brooght  to  the  House  of  Lords. 


•  Opioions  of  the  Judges: — 

Lord  Prbsidbnt  Campbell  said  : — *^  This  is  a  question  in  in- 

wiincc  in  regard  to  a  recapture  made  by  a  private  merchant  vessel, 

vitbout  any  letter  of  mark,  and  as  to  whether  tliis  be  an  insurable 

interest  ?     This  is  a  general  and  important  question  of  law.     The 

diim  of  salvage  is  founded  on  equity,   though  perhaps  not  in  strict 

W.    The  broker,  who  acted  for  both  parties,  could  not  be  ignorant 

•f  the  nature  of  the  interest  nor  of  the  premium  paid.     What  is  the 

^actice  here  as  to  brokers  being  liable  or  not }  Vide  Addison  v.  Du- 

riii23d  May  1/97,  (Mor.p.  7079.)  Espinasse, Nisi Prius Cases,  p.61 

^d  (i2.  The  claim  of  salvage  is  to  be  liberally  interpreted.  The  obliga- 

^on  of  recompense,  where  one  man  has  bestowed  labour  and  expense, 

^  incarred  risk  in  saving  or  recovering  the  goods  of  another,  is  one  of 

^•^f»e  which,  being  formed  on  natural  equity  and  reason,  independent 

^^  any  express  covenant,  is  enforced  by  the  laws  of  all  civilized  coun- 

^es. — See  Stair  and  Erskine.   A  claim,  therefore,  arises  at  common 

^>r  from  such  an  act,  which,  when  the  case  occurs,  must  of  course 

"^sat  an  insurable  intercut.      Neither  is  it  enough  to  Fay,  that  the 

l^m  can  only  be  made  effectual  if  the  goods  are  in  fact  brought  safe 

^^  hand,  and  that  it  ceases  when,  by  any  after  occurrence,  they  are 

"^B^  lost :  for,  in  the  question  of  insurance,  we  must  take  circum- 

'^^nces  as  they  stand,  when  the  insurance  and  the  risk  of  subsequent 

''^■•i  is  the  very  thing  insured  against     Thus,  su;  p  /s»e  the  capturing 

'W'essel  bad  been  provided  with  a  letter  of  mark  on  board,  or  suppose 

tlM  recapture  had  been  made  by  a  king's  ship,  the  after  loss  of  the 

■n^ject  would  have  been  no  objection  to  the  insurance* 

Apposing  the  claim,  in  this  case,  to  belong  to  the  king,  for  want 


^ 
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1806.  Pleaded  by  the  Appellants.— ThQ  respondents  had  not 

■  Buch  an  interest  in  the  subject  matter  of  the  insurance  as  is 
M^TH,  &0,  insurable  by  law  ;  but  the  said  insurance  is  null  and  void  by 
TKLToi,  &c.  19  Goo.  11.  c.  37,  which  declares,  that  if  **  any  person  or 
*•  persons,  bodies  corporate  or  politic,  on  any  ship  or  ships 
•*  belonging  to  his  Majesty,  or  any  of  his  subjects,  or  any 
"  good^,  merchandizes,  or  effects,  laden  or  to  bo  laden  on 
**  board  of  any  such  ship  or  ships,  interest  or  no  interest,  or 
"  without  farther  proof  of  interest  than  the  policy ;  or  by 
**  way  of  gaming  or  wagering,  or  without  benefit  of  salvage 
**  to  the  assurer,  and  thai  every  such  insurance  shall  be  null 
**  and  void  to  all  intents  and  purposes.*'  The  policy  is,  be- 
sides, imperfect  and  inept,  as  it  contains  no  description  of 
the  voyage,  nor  of  the  commencement  or  termination  of  the 
risk  insured  against.  And  the  warranty  that  the  ship 
Vas  then  in  Norway  at  tho  time  of  the  insurance  appears 
not  to  have  been  true.  Further,  even  supposing  tho  policy — 
attached,  yet  no  more  could  be  demanded  than  the  proper— — 


of  the  letter  of  mark,  and  that  the  salvage  was  to  be  considered  asa^s 
droit  of  admiralty,  stili  the  question  would  remain,  whether,  out  <^m»j 
the  king's  share,  the  actual  salvers  would  not  have  a  claim  of  recon^Mk.- 
pense  ?  and  whether  this  is  not  an  insurable  interest?    Suppose  thf?^  ^ 

had  brought  in  an  enemy*s  ship,  this  might  have  been  claimed  on  bi * 

half  of  the  king  as  a  droit  of  admiralty,  but  subject  to  the  claim  flc^f 
recompense,  which  justly  belong*  to  those  who  have  been  instrumerv.- 
tal  in  acquiring  this  very  interest  for  the  king.  But  the  insurrm^ 
have  no  right  to  set  up  a  question  of  this  kind  between  the  kingars^ 
the  captors.  Palmer  v.  IJutton,  3d  Feb.  1784.  (Mor.  9.)C9);  case  «>f 
the  Orma  Prizes.  AVho  is  entitled  to  say  thisisillegal  ?  The  most  plam-S* 
sihieargumentis.  that  it  remains  in  suspense  till  the  ship  issafelyhrou^f  it 
in  ;  and  then,  if  the  king  takes  her,  or  if  the  owner  appears,  t  l^e 
claim  of  recompense  arises.  But  still,  why  should  not  an  eventta.^ 
claim  he  insurable  ?     It  would  not  be  a  wagering  policy." 

Loud  IIehm and. — ^*  I  think  there  is  no  legal  claim  of  sa]v»£« 
here,  and  therefore  no  insurable  interest.  Recompense  is  given  fic^^A 
liberality  .'* 

Loud  Cuaig. — "  I  think  the  interlocutor  is  right  on  the  statuC  «  • 
but  still  there  is  a  claim  of  recompense  ;  and  I  think  that  claim  fc^ra^ 
insurable." 

I>ouD  Meadows ANK. — **  I  am  of  the  same  opinion.  Had  -•.!*• 
ship  been  brought  in,  perhaps  the  king  might  have  claimed;  ^ft>«** 
this  would  have  been  subject  to  the  claim  of  salvage  or  rrrnmpin^T  "^" 

Lord  Bannatvnu. — "  This  was  not  a  lawful  act  (insuring  m.-msf^ 
iMi  interest.)" 
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tion,  or  actual  interest  that  the  owners  of  the  Diana  had  in     .  iao6. 
the  salvage,  bore  to  the  sums  assured,  and  not  to  the  whole    i— _. 
sum  of  £400  sjoibscribed  in  the  policy.  smith,  &o. 

Pleaded  for  the  Respondents, — That  the  recapture  made  teltoit,  &c. 
by  the  vessel  Diana  was  an  act,  not  contrary  to  the  law,  and 
that,  in  consequence  thereof,  they  did  acquire  a  certain  in- 
terest in  the  ship  and  cargo  so  recaptured,  and  which  creat* 
ed,  in  a  certain  event,  a  contingent   claim  against   the 
owners  for  a  just  and  equitable  remuneration.    That  the 
interest  acquired  by  the  respondents  was  of  such  a  nature 
M  entitled  them  to  insure  the  same,  against  those  risks 
which  might  occur  to  prevent  them  from  obtaining  the  just 
lemnneration  for  their  risk  and  trouble ;  and  that  in  no  re- 
ipect  can  the  policy  here  entered  into  be  considered  as  a 
giimng  policy,  struck  at  by  the  statute  Geo.  II. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  as  follows :  The  Lords  find.  That 
the  terms  in  which  the  salvage  is  described  in  the  policy 
of  insurance,  asthesubjectupon  which  theinsuranceisde- 
dared  to  have  been  made,  are  such  in  their  construction, 
that  the  policy  must  be  considered  as  inept  and  void ; 
and  find,  that  it  is  unnecessary  to  determine  upon  any 
question  which  it  might  have  been  necessary  to  decide, 
if  the  subject  upon  which  the  insurance  is  declared  in 
the  policy  to  have  been  made,  had  been  described  in 
other  terms ;  and  it  is  therefore  ordered  and  adjudged 
that  the  cause  be  remitted  to  the  Court  of  Session  to 
review  their  interlocutors  complained  of,  and  to  proceed 
consistent  with  this  finding. 

For  Appellants,  M.  Nolan^  James  Reddie. 

For  Respondents,  William  Adam,  David  Williamson. 
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1806.       The  Reverend  Mr.  Robert  Rbnnib,  Minis- ) 
•~"~—        ter  of  the  Gospel  at  Borrowstounness,        '  -4PP**' 
RBiriiitt      j^jigg  XoD,  Albx.  Cowan,  John  Cowan/ 
TOD,  &c.         Jambs  Smith,  Merchants;  Albx.  Aitkbn, 
Fenar;  John  Hardib,  Baker;  and  Fran- 
cis Lin  dsat.  Barber ;  allofBorrowstoun-  '  ^^^^P^^ 
ness,  describing  themselves  as  Represen- 
tatives of  the  inhabitants  of  the  said  town,  J 

House  of  Lords,  21st  July  1806. 

Trust  Uses — Mortification — Ministbk's  Stipend— Immi 
UsAOB — Rbs  Judicata. — 1 .  A  fund  had  been  raised  an 
fied,  and  vested  in  trust  for  behoof  of  the  minister  of  the 
Borrowstounness.  At  the  time,  the  annual  produce  of  tl 
did  not  amount  to  the  minimum  stipend  of  800  merks,  bi 
was  obtained  by  act  of  Parliament  to  assess  the  inhabi 
make  up  this  to  800  merks.  Afterwards,  the  value  of  tl 
increased,  so  as  to  leave  a  large  surplus  over,  after  pa; 
minister  the  800  merks,  and  other  repairs  of  the  church,  &> 
inhabitants  sought  to  appropriate  this  surplus  to  other  p 
and  pleaded  that  they  had  been  in  the  immemorial  usage  • 
80  with  the  fund ;  Held  that  they  could  not  do  this,  and 
surplus  belonged  to  the  minister,  reversing  the  judgmen 
Court  of  Session.  2.  Also  held  that  a  former  decree 
Court  of  Session,  regulating  the  appropriation  of  what  v 
the  whole  fund,  did  not  bar  the  present  question,  which 
determine  the  right  to  the  annual  surplus  that  had  since  < 
by  the  increase  of  the  stock. 

Certain  funds  were  raised,  from  various  sources,  for  i 
and  behoof  of  the  minister  serving  the  cure  of  the  ch 
Borrowstounness,  at  the  time  when  that  town  was  dii 
from  the  parish  of  Kinneil,  of  which  it  formed  a  part. 

The  chief  part  of  the  stock  consisted  of  5000  meri 
upon  wadset  to  Mr.  Hamilton  over  the  lands  of  Muirl 
and  a  bond  for  the  prices  of  the  seats  conveyed 
church.  These  were  accumulated  into  one  fund 
seventeenth  century,  and  vested  in  **  four  persons,  ai 
*'  missioners  for  the  inhabitants  of  Borrowstounness,  i 
"  use,  utility,  and  behoof  of  the  minister  and  his  succ 
'*  servers  of  the  cure  at  the  kirk  of  Borrowstounness." 

At  first,  the  funds  fell  short  of  the  minimum  allowa 

a  minister  serving  the  cure  of  a  parish,  which  was  800  i 

or  8  chaldors,  but  application  being  made  to  Parliamc 

the  erection  of  the  church  into  a  separate  parish,  an  a 

1649.       passed,  granting  *'  power  to  those  whom  the  suppi 
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*'  (inhabitants  of  Borrowstounness)  have  chosen  to  be  assist-       1806. 

''  ing  to  the  kirk  session,  according  to  the  actof  Parliament, 

"  or  some  other  who  shall  be  nominate,  be  common  consent 

"  of  the  town  and  session,  to  stent  yearly  every  inhabitant     tod,  &c. 

*'  and  every  indweller  within  the  parish,  according  to  their 

''  abilities,  for  making  up  the  yearly  stipend  of  800  merks, 

'*  promised  and  obliged  to  be  paid  by  the  supplicants  to  the 

"  minister  and  his  successors  in  the  said  charge." 

The  obligation  of  making  up  the  deficiency  thus  lay  on 
the  inhabitants,  which  was  done  for  many  years  by  an  assess- 
ment on  them.    Various  changes  took  place  as  to  the  ma- 
nagement of  the  funds.     Under  a  charter  from  Cromwell,  the 
management  was  vested  in  the  minister,  but  afterwards, 
that  act  being  superseded,  it  came  to  be  managed  not  alto- 
gether by  representatives  of  the  town  only,  nor  by  repre- 
aentativefl  elected  by  the  town  and  kirk-session  jointly,  but 
either  by  the  kirk-session  in  conjunction  with  '*  those  whom 
*'  the  inhabitants  had  chosen  to  be  assisting  to  the  kirk-ses- 
**  sion,"  or  by  some  others  who  were  nominated  by  common 
consent  of  town  and  session. 

But,  in  the  year  1756,  the  funds  had  arrived  at  such  a 
ctate  of  productiveness,  that  the  whole  stock,  including  the 
lands  of  Muirhouse,  Duke  of  Hamilton's  bond,  bond  for  the 
prices  of  seats  in  the  church,  and  th%  seat  rents,  which  were 
let  from  year  to  year,  yielded  annually  a  sum  rather  exceed- 
ing 800  merks. 

For  a  long  period  of  years  previously,  the  seat  rents  had 
not  been  dealt  with  as  a  part  of  the  common  stock  for  pro- 
viding the  minister's  stipend,  but  had  been  entirely  set 
apart  and  appropriated  for  repairing  the  church  and  church- 
yard dikes,  and  to  some  other  similar  purposes;  and  the 
managers  had  therefore  been  obliged  to  levy,  by  assessment, 
asom  necessary  to  make  up  the  800  merks,  independent  of 
tbe  seat  rents  that  were  so  expended. 

But  questions  arising  as  to  this  management,  and  as  to  the 
eights  of  parties  under  the  improved  state  of  the  funds,  ac- 
^Ds  were  raised  by  Ritchie  and  others,  inhabitants  of  Bor- 
'Owstounness,  and  members  of  the  Incorporated  Sea  Box 
^mpany  on  the  one  part,  and  by  the  minister  and  kirk  Bos- 
ton, and  the  representatives  of  the  town,  &c.,  on  the  other. 

The  objects  of  Ritchie  and  others,  by  their  action,  were, 

1^  To  recover  that  share  in  the  election  of  the  assistants 

^t  representatives,  which  had  been  given  them  by  the  act  of 

pttliament  1649;  and,  2d.  To  put  an  end  to  the  annual  as- 

^^•Mnents,  now  that  the  fund  was  sufficiently  productive  of 
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1806.       itself  to  yi^Id  the  requisite  stipend  i^equired  bj  law,  and 

therefore  to  have  it  declared  that  the  stock  did  already  yield 

BBvinE      gQQ  2Q3f^ .  i^Q  j  ^\^^f^  ^\^Q  fands  could  not  be  applied  to  any 

TOD,  &o.     other  purpose  than  the  payment  of  stipend. 

On  the  other  hand,  the  minister  and  kirk-session,  and  their 
assistants,  believing  that  the  seat  rents  made  no  part  of  the 
stock,  brought  their  action  to  have  it  declared,  that  the  as- 
sessment should  be  continued  until  the  proper  mortified 
stock,  independent  of  the  seat  rents,  should  yield  an  annual 
produce  of  800  merks.     They  raised  another  action  against 
the  Duke  of  Hamilton,  to  ascertain  (if  it  should  be  found 
that  the  seat  rents  could  not  be  so  applied)  who  were  the 
parties  liable  for  the  expenses  of  repairing  the  church  and 
church  yard  dikes. 
Aug.  16, 1764.     These  actions  being  conjoined,  a  decree  was  pronounced, 
finding  the  management  of  the  funds  was  vested  in  the 
representatives  or  assistants  to  be  elected  by  the  inhabitants, 
in  conjunction  with  the  minister  and  kirk-session,  and  regu- 
lating the  mode  of  election,  and  finding  '*  the  following  sub- 
**  jects  to  be  funds  falling  under  the  administration  of  thesaid 
**  assistants  or  representatives  of  Borrowstounness,  viz.  200 
"  pounds  Scots,  as  the  victual  and  money  rent  of  the  lands 
'*  of  Muirhouae  ;  295  pounds  like  money,  being  what  is  pay- 
"  able  by  the  mortificafllon  bonds  granted  by  the  inhabitants 
*'  of  Borrowstounness  for  the  arrears  of  their  seats  at  the 
"  building  of  the  said  kirk  ;    the  interest  of  the  Duke  of 
"  Hamilton's  bond,  being  83  pounds  Scots  yearly ;  89  pounds 
*'  four  shillings  Scots,  being  the  seat  rents  in  the  body  of 
"  the  church  and  range  ;   60  pounds  Scots,  as  the  money 
*<  arising  yearly  from  ringing  the  great  bell,  and  sales  of 
"  burying  places,   and  the  rent  of  the  house  called  the 
"  manse ;  and  that  the  said  assistants  or  representatives  are 
«  to  be  accountable  therefor  in  the  usual  manner  of  admi- 
'*  nistrators :  Find  that  the  said  assistants  or  representatives, 
"  or  their  successors,  have  no  power  to  stent  or  tax  the  in- 
<'  habitants  thereof  at  present,  nor  in  time  coming,  except 
"  in  the  case  of  the  failure  or  decrease  of  the  said  stock  or 
"  Ainds,  so  as  the  annual  produce  thereof  shall  not  be  suffi- 
"  cient  for  answering  the  said  800  merks  of  stipend  to  the 
"  minister  of  Borrowstounness,  and  then  allenarly  to  such 
*'  extent  as  may  make  up  the  deficiency,  so  as  the  annual 
"  proceeds  of  the  stock  may  yield  the  said  800  merks  Scots 
"  of  stipend  :  Find  that  the  rents  of  the  lands  of  MuirhouH^ 
"  the  annual  rents  of  the  bonds,  and  rents  of  the  seats  in 
''  the  church  of  Borrowstounness,  specially  appropriated  for 


CASES  ON  APPEAL  FROM  SCOTLAND.  147 

"  the  payment  of  th)d  said  i/tipebd,  musty  in  tbe  first  place,       1806. 
"  be  applied  for  that  purpose  :  Find  that  the  said  funds,    — —, — 
"  after  payment  of  the  said  stipend,  must  be  applied  for      ^^^^^^ 
"  payment  of  tbe  repairs  of  that  part  of  tbe  church  possess-     tod,  &c 
"  ed  by  tbe  inhabitants  of  Borrowstounness,  and  for  keeping 
"  the  dykes  of  tbe  lower  church  yard  of  Borrowstounness  in 
"  repair :  and  that  tbe  said  representatives  may  make  pay- 
"  ment  out 'of  tbe  said  funds  to  the  collector  thereof,  of  an 
"  yearly  salary  not  exceeding  £3  Sterling,  without  preju- 
**  dice,  nevertbel^ess,  to  the  said  John  Ritchie,  and  the  other 
^members  of  the  incorporated  Sea  Box  of  Borrowstounness, 
"  to  insist  for  payment  o/any  debt  that  may  be  due  to  them 
"  bj  the  assistants,  out  of  the  surplus  of  the  said  funds, 
"*  after  payment  of  tbe  said  stipend  only  ;  and  reserring  all 
"defences  competent  against  such  debts;  and  find,  that 
"none  of  tbe  funds  under  the  administration  of  tbe  assist- 
"  ants,  can  be  applied  by  them  in  repairing  the  Idrk  yard 
"  dykes  of  Borrowstounness,  (except  the  dykes  of  the  lower 
"church  yards),  or  for  payment  of  the  manse  rent,  school- 
"  master's  salary,  or  bellman's  salary." 

In  the  year  1768,  a  lease  of  the  wadset  lands  of  JifmrAoti^^, 
which,  in  the  intenral,  bad  become  vested  in  them  as  an  ab- 
•olato  right,  was  granted  for  38  years,  with  consent  of  the 
nmuster.  The  grantors  of  the  lease  were  thus  described : 
"  John  Addison,  merchant  in  Borrowstounness,  for  himself 
"  and  as  one  of  the  elders  and  members  of  the  kirk-session 
"of  the  parish  of  Borrowstounness,  and  as  treasurer  for,  and 
"in  name  and  behalf  of  the  minister  and  hail  other  mem- 
"bers  of  the  said  kirk-session,  and  also  of  their  assistants, 
"  trustee,  and  managers  of  the  funds  appropriated  for  pay- 
"  ment  of  the  stipend  to  tbe  minister  of  the  said  parish  of 
"  Borrowstounness,  heritable  proprietors,  &c.^' 

From  the  decree  of  1764,  till  the  year  1786,  the  funds 
were  managed  by  assistants  chosen  in  terms  of  it,  who  con- 
sulted with  the  minister  as  a  joint  administrator.  During 
that  period,  there  was  no  surplus  beyond  the  800  merks,  ex- 
cept what  was  exhausted  by  the  several  objects  provided  by 
tb  decree  1764.  The  repairs  of  the  church,  church 
yard  dikes,  collector's  salary,  and  John  Ritchie's  expenses 
in  the  process,  amounting  to  £200,  exhausted  the  funds  pro- 
dnced  beyond  the  minimum  of  tbe  minister's  stipend. 

lo  1786,  however,  a  considerable  increase  arose  in  the 
stock.  There  was  a  surplus  in  the  managers*  bands  of  £300 ; 
ttid,  as  the  lease  was  to  expire  in  a  few  years,  there  was  a 
certaio  prospect  of  a  still  farther  increase.     In  the  meantime. 
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1806.       the  respondents  bad  been  in  tbe  practice  of  applying  the 
surplus  of  these  funds  to  other  public  uses  in  the  town. 


RENMIB 


V. 


But  the  appellant,  as  minister  of  the  church,  conceiving 
tod7&c.  that  he  was  entitled  to  the  whole  surplus  produce  of  the 
funds  so  provided,  and  particularly  to  the  whole  rents  of  the 
lands  of  Muirhouse,  raised  action  to  have  it  found  and  de- 
clared accordingly.  The  defence  pleaded  to  this  action  was, 
Firstf  That  by  immemorial  usage  these  funds  had  been  appro- 
priated to  other  uses  than  the  payment  of  the  minister's  sti- 
pend ;  and,  Second^  That  the  matter  was  res  judicata  by  the 
former  decree. 

Jan.  13, 1801.  Lord  Hermand,  Ordinary,  held  the  minister  entitled  to  the 
whole  surplus.    On  reclaiming  petition,  the  Lords  pronouoc- 

Jan.  14»  1802.ed  this  interlocutor: — "Alter  the  interlocutors  reclaimed 
''  against,  find  the  respondent,  the  minister  (appellant)  has 
*'  no  right  to  the  surplus  fund  in  question,  claimed  by  him  ; 
"  therefore  assoilzie  the  petitioners,  and  decern."    On  for- 

Feb.  12,1802.  ther  petition  the  Court  adhered. 

Against  these  interlocutors  the  present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  by  the  AppellanL — From  the  original  deeds,  it  is 
clear  that  the  funds  raised  by  the  inhabitants  of  Borrowstonn- 
ness,  to  make  up  a  stock  for  to  pay  the  *<  minister  and  his  snc- 
"  cessors  their  stipends,"  were  laidoutupon  certain  securities, 
in  thenames  of  trustees  or  administrators,  and  that  those  trus- 
tees had  the  power  of  administration  of  the  funds,  but  the  trusts 
were,  in  these  deeds,  specially  declared,  and  bore  expressly 
to  be,  **  for,  the  use,  utility,  and  behoof  of  a  minister  and  hie 
•«  successors f  servers  of  the  cure  at  the  kirk  of  Borrowstoun- 
"  ness."  In  particular,  the  lands  of  Muirhouse  having  been 
held  upon  these  trusts,  on  feudal  titles,  for  130  years,  the 
minister's  right  in  the  use  thereof,  is  now  settled  by  positive 
prescription,  even  though  he  had  no  other  title  to  found  on. 
In  addition  to  the  funds  so  absolutely  settled,  "  for  the 
"  use,  utility,  and  behoof  of  the  minister,"  which  did  not  at 
the  time  produce  the  necessary  yearly  income  of  800  merks, 
being  the  minimum  of  the  stipend,  on  which,  by  the  act  of 
Parliament  of  Scotland  1633,  c.  8,  a  minister  could  be  set- 
tled, the  inhabitants  came  under  an  additional  obligation  to 
stent  or  assess  themselves  annually  in  a  sum  sufficient  to 
make  up  this  minimum  of  stipend,  or  800  merks  per  annum ; 
but  there  is  nothing  in  this  original  transaction,  from  which 
it  can  be  shown  or  inferred,  that  the  inhabitants  of  Borrow- 
stounness  meant  to  restrict  the  stipend  to  the  minimum  in 
all  time  coming,  and  to  reserve  to  themselves  the  surplus  of 
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the  mortified  fands,  to  be  appropriated  to  any  purpose  that       1806. 
they  might  think  proper.     There  is  no  such  restriction  in 
the  deed,  and  such  restriction  would  have  been  quite  incon- 
sistent with  its  nature,  and  unprecedented  in  mortification    tod,  &c. 
for  snch  objects.     The  minimum  is  only  a  point  a  qtio  is 
calculated  a  stipend,  until  it  reaches  the  mcLximum.     This 
maximum  is  implied  in  the  minimumt  and  it  is  of  the  very 
nature  of  mortification  itself,  that  the  stipend  drawn  thence 
does  increase  with  the  stock,  which  is  wholly  mortified  and 
Mt  apart  for  that  particular  purpose.    The  fund  from  which 
this  increase  solely  arises  is  the  wadset  right  of  the  lands  of 
Huirhouse,  and  it  bears  expressly  to  be  for  the  *'  use,  utility, 
"  and  behoof  of  a  minister  and  his  successors.''  The  decree  in 
1764  is  not  a  res  judicata  to  bar  the  present  action.    That 
decree  decided  quite  different  matters.    It  iatrue,  it  directs 
the  stipend  of  800  merks  to  be  paid  in  the  first  place,  then 
directs  the  repairs  of  the  church  and  church  yard  dikes, 
collector's  salary,  &c.,  to  be  paid.     But  as  to  what  remain- 
ed, after  completing  all  these  purposes,  the  decree  is  silent. 
And  it  is  precisely  as  to  this  surplus,  after  completing  all 
these  purposes,  that  the  present  question  is  raised,  and  which, 
it  is  maintained,  belongs  to  the  minister.     And  no  usage, 
however  inveterate,  and  no  expediency,  however  urgent,  can 
lanction  an  appropriation  of  this  fund  to  other  and  different 
porposea. 

Pleaded  for  the  Respondents. — At  the  erection  of  the  town 
of  Borrowstounness  into  a  separate  parish,  in  the  middle  of 
the  17th  century,  it  was  stipulated,  by  the  terms  of  the 
foundation,  or  original  contract  entered  into  between  the 
parties,  that  there  should  be  paid  to  the  minister,  by  the 
inhabitants  of  the  town,  a  specific  and  fixed  stipend  of  800 
merks  only ;  as  appears  from  the  act  of  parliament  1649, 
which  is  the  foundation,  and  must  be  the  measure,  both  of 
the  right  it  bestows  on  the  minister,  and  the  obligation  it 
imposes  on  the  inhabitants.    This  statute  being  the  regula 
f^Uxiis^  entitles  the  minister  to  no  more  than  800  merks ; 
and  whatever  surplus  there  is  over,  the  inhabitants  are  en- 
titled, after  satisfying  their  obligation  to  the  minister,  to 
appropriate  these  funds  to  town  purposes;  because,  when 
the  nature  of  these  funds,  and  the  right  taken  thereto,  are 
considered,  it  is  perfectly  clear  that  the  property  of  them 
was  never  Tested  in  the  minister,  but  that  it  remained  with 
the  inhabitants,  subject  only  to  payment  of  the  minister's 
■tipend.     The  funds  from  which  the  increase  chiefly  arises 
^tt  originally  a  wadset,   pur^chased    by   the   inhabitants' 

"Joney ;  it  was  afterwards  converted  into  an  absolute  right 
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.1806.       of  landed  property,  consisting  of  the  lands  of  Muirhouse, 

devoted  to  the  payment  of  800  merks  only  to  the  minister. 

BBNNiB  Q^^  ^^  futare  increase  of  this,  or  of  the  Duke  of  Hamilton's 
TOD,  &c.  bond,  or  the  bond  for  the  seats  and  the  seat  ren^i,  were  not 
conveyed  to  the  minister,  whatever  thjsy  might  ^  amount  to, 
but  only  in  so  far  as  they  guaranteed  to. him  payment  of  800 
merks,  and  nb  further.  Accordingly,  the  immemorial  usage 
and  ^actice,  ever  ^nce  the  erection  of  the  cburcb»  has  been 
conformable  thereto.  At  no  time  has  the  minister  drawn  a 
penny  from  those  Ainds  more  than  his  800  merkd ;  and  the 
surplus,  when  there  wl»  any,  was  always  applied  to  other 
pubHc  uses.  This  usage,  supported  by  the  most  obvious 
expediency,  is  of  itself  decisive  of  the  question.  Besides, 
the  decree  in  1764,  in  its  import  and  substance,  ia  h  res 
judicata  foreclosing  entirely  the  present  question.  It 
*^  found  and  declared  that  the  rents  of  the  lands  of  Muir- 
"  house^  the  interest  of  the  bonds,  and  the  rents  of  tbe 
"  seats  in  the  church  of  Borrowstounness,  specially  ap- 
"  propriated  for  payment  of  the  said  Stipend,  must,  in 
"  the  first  place,  be  applied  for  that  purpose.''  These 
wot'ds,  "  in  the  first  place/'  are  decisive,  and  necessarity 
imply  that  the  funds  quoad  ultra  are  applicable  to  other 
purposes,  under  the  power  of  those  intrusted  to  manage  them. 

After  hearing  counsel, 
Thb  Lord  Chancellor  Ebskinb  said, — 
"My  Lords, 

"  To  make  the  present  cause  intelligible,  I  must  state  briefly  the 
circumstances  which  have  given  rise  to  it. 

"  In  1632,  the  inhabitants  of  Bo'ness  resolved  to  have  their  town 
disjoined  from  the  parish  of  Kinneil.  In  1Q38,  the  church  was 
bijiilt,  and  a  stock  was  raised  by  contribution,  but  in  what  mann«c 
does  not  appear,  for  the  support  of  a  minister  and  hissuccessors.  It 
was  strongly  insisted  for  the  respondents,  that  the  parties  never 
meant  that  this  provision  to  the  minister  should  exceed  800  merks  poc 
annum :  but,  at  that  time,  it  is  to  be  noticed  that  there  was  no^fized 
minimum  olf  ^800  merks.  The  probability  is,  that  the  parties  never 
imagined  that  their  stock  could  produce  more  than  800  merks  pff 
annum. 

**  In  1648,  it  appears  that  5000  merks  of  this  stock  were  Im^t 
out  to  a  gentleman  of  the  name  of  Hamilton,  who,  with  his  vnfe, 
granted  a  wadset  for  the  same,  over  certain  lands  therein  mentioned, 
to  certain  persons,  as  commissioners  for  the  inhabitaAt^  of  Bonesi 
and  their  successors,  *^  for  the  use,  utility,  and  behoof  of  an^  minia^ 
**  and  his  successors,  servers  of  the  cure  at  the  kirk  of  Bo'ness."  After 
this  follow  all  the  usual  clauses  of  form.  This  contract  was  followed 
vrith  charters  in  the  same  terms. 


TOD,  &C. 
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**  In  164&I  an  act  of  the  Scots  Parliament  was  obtained,  in  which,        jgo^. 
after  disjcnning  the  parish  of  Bo'ness,  power  was  giren  to  certain  per-    .........^ 

MRU  therein  pointed  out,  to  stent  ererj  inhabitant  of  the  parish,  for      bbhhis 
making  np  the  yearly  stipend  of  800  merks,  promised  and  obliged  ** 

to  be  paid  to  the  minister  and  his  saccessors^  *'  ay  and  while  the  an- 
^  Dual  rent  of  the  snpplicants,  their  stock,  extend  to  the  sum  of  800 
*  merks  yearly," 

*'  The  respondents  strongly  insisted  that,  under  this  act  of  Parlia- 
ment, it  appeared,  that  only  800  merks  a  year  in  all,  was  to  be  paid  to 
tiie  minister.  But  it  must  be  recollected,  that  the  minimum  by  law  at 
that  time  came  np  to  that  amount,  and  that  the  act  of  Parliament 
ga?e  right  to  tax  the  inhabitants  till  the  annual  rent  of  the  stock 
profided  for  the  sustenance  of  the  minister  should  come  up  to  the 
mmiinqm  ;  but  the  power  of  taxing  would  not  alter  the  character 
of  die  original  trust. 

^  If  I  giro  an  estate  to  my  eldest  son,  as  trustee  for  a  younger 
faiodier,  and  add  an  obligation  on  the  eldest  son  to  make  up  the  estate 
to  £1000  a  year,  nothing  can  show  more  clearly  my  intention  than 
thatmy  second  son  was  to  possess  £1000  a  year ;  and  though,  perhaps, 
it  might  not  be  in  my  contemplation  that  the  estate  would  eyer  pro- 
dice  so  much,  yet  if  the  estate  came  to  be  of  greater  annual 
nhe  than  £1000  a  year,  could  it  be  said  that  the  eldest  son  was  not 
itiD  a  trustee  in  that  specific  estate  for  his  brother  ? 

**  It  is  not  necessary,  at  present,  to  mention  any  other  of  the  funds 
exeept  the  wadset ;  what  other  funds  there  were,  appears  from  the 
ikcree  in  17^9  ^o  be  afterwards  mentioned. 
'<  I  may  here  mention  the  instrument  said  to  haye  been  found  among 
the  papers  of  the  town  of  Bo'ness,  namely,  the  copy  of  the  contract 
1555.  This  is  argued  on  by  the  respondents  as  much  in  their 
&Tour.  I  lay  this  instrument  altogether  out  of  sight,  as  ruling  the 
li^  to  the  wadset  Mr.  Wauch,  the  minister  at  that  period, 
tlioi^t  that  he,  though  the  cestui  qui  trust,  had  a  right  to  infeft- 
Qent  in  the  lands,  which  had,  by  an  apprizing  obtained  in  1053,  be- 
come irredeemably  Tested  in  the  trustees.  Mr.  Wauch  accordingly 
obtained  a  charter  from  Cromwell,  and  was  infefl  in  his  own  abso- 
lote  right  for  himself  and  his  successors,  ministers  of  Bo'ness. 

'^  Afterwards,  those  entitled  to  the  administration,  and  who  cer- 
tamly  had  an  interest  to  take  the  management  into  their  own  hands, 
OS  account  of  the  assessment  which  still  continued,  applied  to  and 
ohained  from  King  Charles  the  II.  a  charter  restoring  to  them  the 
pomeanon  and  administration. 

**  A  drcnmstance  in  this  transaction  makes  an  impression  on  my 
ound;  when  they  expeded  (as  it  is  termed)  this  charter,  they  knew 
Aey  were  contending  with  an  usurpation ;  and  if  they  then  con- 
odied  that  they  had  a  right  to  the  surplus  of  the  funds,  after  pro- 
indag  the  800  merks,  they  might  haye  qualified  the  trust  on  the 
^  c£  the  instruments.    The  minister  considered  the  trust  as  abso- 
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1806. 
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lote.  The  whola  matUr  was  before  tliem  ;  Ihey  wc^re  •cton,  and 
yeltake  the  ohartor  in  the^e  terms,  '  for  the  u^e  and  behoof  of  the 

*  minister  of  the  go«pel»  senriog  the  care  at  the  kirk  of  Borrowstoun- 

*  nets,'  &c.,  withoHt  qualification  or  limitation,  but  absolute  and 
unlimited.  The  saaine  was  in  similar  term9»  being  a  coroUazy  from 
the  charter.  Thus,  we  see  a  complete  instrument  taken  out  bj 
themselyes,  and  taken  precisely  in  the  language  of  the  original  iivad-> 
set. 

**  I  was  ncTertheless  at  first  impressed  with  the  argument  of  the 
respondents,  drawn  from  the  decree  1764.  If  it  had  been  decided  at 
tfiat  time  that  the  minister  had  only  a  right  to  the  8(K)  merks,  it 
niust  now  have  so  stood  \  but  that  was  not  the  case.  That  action 
was  brought  for  the  purpose  of  avcertaining  what  funds  were  appU* 
cable  to  the  payment  of  the  mimster*s  stipend.  At  that  time  it  was 
not  in  the  contemplation  of  the  Court  to  consider  if  the  minister  kad 
a  right  to  the  surplus  or  not.  No  question  of  that  kind  was  agi- 
tated till  the  present  question  arose. 

'*  The  appellant  became  minister  in  17^5  ;  he  brought  an  action 
upon  this  point  before  the  Court  of  Session,  The  conclusions  of  his 
summons  were.     (Here  his  Lordship  read  the  same). 

**  When  the  action  came  before  Lord  Hermand,  as  Oirdinary,  his 
Lordship,  on  the  31st  of  January  1801,  pironounced  this  interlocutor. 
(Here  his  Lordship  read  the  same). 

*^  This  interlocutor  was  in  favour  of  the  minister  ;  and  I  think  that 
in  a  case  of  this  kind,  one  judge  was  as  competent  to  form  an  opinion 
as  several.  I  think  that  his  judgment  was  what  was  sound  and  just 
in  this  case.  Unquestionably,  in  this  country,  a  court  cannot  look  off 
the  face  of  the  instruments  constituting  the  trust  right.  I  speak, 
Lord  Eldon.    subject  to  the  opinion  of  my  noble  and  learned  friend. 

''  But  it  became  necessary  to  see  if  some  other  rule  of  law  on  this 
subject  did  not  obtain  in  Scotland.  I  find  that  it  is  quite  the  con- 
trary, and  that,  in  a  recent  case,  Duggan  v.  Wight,  un  a  case  of  al- 
leged trust,  the  Court  refused  to  look  off  the  face  of  the  instruinents, 
or  to  listen  to  anything  short  of  the  statutory  proof  of  trust.  This 
case,  though  on  a  dif^renjt  point  from  the  present,  shows  me  thai 
the  rule  of  law  is  the  same  in  both  countries. 

*<  Upon  the  whole,  my  opinion  is,  that  the  interlocutors  of  the 
Court  here  appealed  from  should  be  reversed.*' 

Lord  E^don  said.-^"  His  Lordship  having  done  me  the  honotur  of 
referring  this  question  to  me,  my  opinion  has  been  formed  on  the  per- 
usal of  the  printed  papers  in  this  cause. 

'*  It  is  a  question  of  some  doubt  on  the  evidence,  whether  cer- 
tain funds,  appropriated  for  payment  of  the  minbter's  stipend,  wei« 
so  appropriated  in  security  of  a  fixed  stipend  of  800  merks ;  or, 
whether  these  funds,  which  did  not  then,  but  now  do.  produce  800 
mexks  and  more»  were  not  absolutely  settled  on  the  minister. 


Ante  vol 
p.  610. 
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**  In  all  hunuin  probabilitj,  neither  the  inhabltaats  nor  the  miaifl-        2806. 

ter  at  the  time  thought  that  the  produce  of  the  funds  would  erer    

amomi^  to  inore  than  800  mc^ks ;  but  this  oan  neyer  decide  the      bbnmib 
lights  of  partiee.    If  an  estate  of  only  £40  a  jear  value  is  settled  ^' 

for  the  support  of  a  minister,  and  an  obligation  entered  into  to  make  ^ 

this  estate  werth  £80  a  year  to  him,  eyen  though  the  deed  was  so 
bamed  that  the  understanding  <^  the  parties  was  apparent,  that  the 
Mtste  would  nay^r  amount  to  more  than  £S0  a  year,  yet,  if  it  ever 
fid,  in  such  a  case,  the  increase  wopld  go  to  the  minister. 

^  In  this  case,  the  bonds  for  the  first  rents  were  taken  *  to  make  up 
*  a  8to4^  for  the  minister  and  his  s^ccessors^  their  stipends*'  Five 
thousand  merksi  which  had  been  raised,  were  lent  to  Mr.  Alex* 
adtt  Hamilton,  for  which  a  wadset  oyer  the  lands  of  Muivo 
koqse  was  granted  to  certain  persons,  *  for  the  use,  utility,  and  be* 
'  hoof  of  a  minister,'  &c.  On  this  wadset,  a  decree  of  apprizing  was 
obtained  in  I6$3|  which  was  never  redeemed,  and  the  wadset  has 
now  become  aQ  absolnte  nght  It  cannot  be  maintained  for  a  single 
Boment,  that  where  the  wadset  was  granted  in  the  terms  I  have 
ititeif  that  a  decree  obtained  thereon  for  apprising  the  lands,  could 
iker  the  nature  of  the  rights,  so  as  to  give  that  to  the  trustees  for 
otkr  uses,  which  had  been  settled  to  the  use  of  the  minister. 

^  It  ia  to  be  noticed*  that  this  wadset  was  taken  before  the  act  of 
Ftflianent  was  passed,  stating  a  minimum  of  stipend.  The  djffi- 
coltj  is,  that  it  was  clearly  the  intention  of  parties  to  provide  the 
lUBiitef  in  a  salary  of  800  merks  a^year,  but  as  the  funds  did  not 
produce  so  much,  it  was  contended  that  the  wadset  and  decree  of 
apprizing  were  merely  in  security  of  this  stipend  of  800  merks. 

"  In  1G49,  an  act  of  Parliament  was  passed  for  erecting  the  new 
parish.  It  appears  to  have  been  the  object  of  that  act  that  the 
minister  should  be  secured  in  his  minimum  of  800  merks  ;  and  it 
gives  power  to  the  inhabitants  to  stent  themselves  till  the  stock 
ihonld  produce  so  much ;  but  I  see  nothing  in  this  act  of  Parlia- 
ment, in  the  law,  or  in  the  state  of  the  titles  at  that  time,  to  autho- 
rixe  me  to  say,  that  if  the  funds  at  that  time  had  produced  more  than 
800  merks,  then  the  surplus  should  not  go  to  the  minister.  The  power 
of  stenting  was  to  cease  when  the  produce  of  the  stock  amounted  to 
800  med»  a  year ;  but  the  act  of  Parliament  says  no  more. 

*"  When  I  look  at  the  contract  in  1655,  the  charter  of  Cromwell 
thereon,  and  the  last  charter  in  1 676,  with  regard  to  the  lands  over 
which  the  wadset  had  been  originally  granted,  it  appears  to  me  that 
the  fmr  construction  to  be  drawn  from  these  is,  that  the  funds  were, 
if  not  mortified  to  the  minister,  yet  appropriated  to  his  use  and  be- 
neEt,  in  terms  so  clear  on  the  face  of  the  instruments,  that  we  can- 
not, at  thb  distance  of  time,  look  ofi'  these  instruments,  to  speculate 
with  regaid  to  the  original  intention  of  the  parties* 

*'  It  ^as  said,  that  as  the  minister  could  not  lose  by  any  dilapi- 
dation of  the  funds,  he  ought  not  to  gain  by  any  rise  therein  ;  but 
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1806.        this  is  not  a  case  of  bargaiiii  but  of  conyeyance,  and  the  trae  oon- 

■      Btroction  of  the  instraments  in  question. 
BBVNis  <' Mj  chief  difficoltj  is  on  the  decree  1764;  it  was  contended 

TOD  &c.  ^^^  ^^  ^^  ^  res  judicata — a  decision  hovr  the  surplus  was  to  \h 
disposed  of.  But,  on  the  best  consideration  I  can  gire  this  matter 
I  think  the  decree  will  not  bear  this  construction.  At  the  time  th< 
charter  1676  was  granted,  it  is  Terj  remarkable,  if  the  inhabitant 
thought  this  a  trust  for  themselves,  and  while  they  were  contesting 
in  whom  the  right  of  administration  should  be,  that  they  should  haTi 
taken  the  charter  absolutely  <  for  the  use  and  behoof  of  the  minis 
ter.'  Though,  by  the  decree  in  1764,  the  minister  suffered  8om< 
part  of  the  produce  to  be  applied  to  other  purposes,  how  came  the^ 
not  therein  to  declare  the  ultimate  use  of  the  fund,  after  paying  th< 
800  merks  to  the  miiiister,  and  other  purposes  therein  specially 
stated? 

^'  With  respect  to  the  right  of  administration,  there  is  no  disputi 
here.  It  appears,  that  while  there  was  no  surplus,  the  administra 
tion  was  sometimes  in  one  party,  sometimes  in  another,  sometime 
one  object  of  regard,  sometimes  of  none;  but  when  it  was  ai 
object  of  regard,  it  was  merely  to  keep  from  stenting  improperly  tb 
inhabitants.  This  decree  must  now  be  of  force  as  far  as  it  has  ad 
judged ;  but  as  it  has  said  nothing  of  the  ultimate  disposal  of  th 
surplus  of  the  funds,  I  see  no  way  of  disposing  of  it  but  as  the  Loi^ 
Ordinary  did,  by  looking  back  to  the  original  deeds." 

(His  Lordship  here  read  the  form  in  which  he  proposed  that  th 
judgment  should  be,  which  was  ordered  accordingly). 

It  was  ordered  and  adjudged  that  the  interlocutors  com 
plained  of  be  reversed ;  and  find,  that  the  pursuer  i 
entitled  to  the  annual  surplus  of  the  funds  in  qaestior 
after  answering  the  purposes  mentioned  in  the  decre 
of  the  Court,  dated  10th  August  1764.  And  it  is  fiii 
ther  ordered  that  the  cause  be  remitted  to  the  Court  c 
Session. 

For  Appellant,    TFm.   Adamy    Wm.    Robertsofiy  Janu 
For  Respondents,  Wm,  Alexander^  Ad.  Gillies, 

NoTB^-^Unreported  in  the  Court  of  Session. 
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Robert  Hendbrson  of  GIuighHcads,  Esq.,  Appellant;  1806. 

Robert    Ramsay  and   Francis   Maxwell. -v  "  " 

u Titers  in  Dumfries,  Assignees  &  Arrest  v  Respondents.  p. 

ing  Creditors  of  deceased  Arch.  Malcolm,)  kamsat,  &c. 

House  of  Lords,  22d  July  1806. 

SEPTENiaAL  Prescription — Obligation  op  Rklikp — Error  «n 
Fact  and  Law. — Circumstances  in  which  the  cautioner  in  a 
1x)Dd  was  held  entitled  to  relief  against  one,  who  came  under  an 
obligation  to  relieve  him  after  the  expiry  of  the  period  of  the  sep- 
tennial limitation  ;  and  this,  though  the  ohligation  was  granted  in 
ignorance  of  the  fact  and  law,  that  the  bond  was  gone  as  a  valid 
bond  against  the  cautioner,  in  respect  of  the  septennial  limitation. 

Action  of  relief  was  raised  in  the  following  circumstances : 
A  bond  was  granted  by  Alexander  Orr,  W.S.,  to  Mrs.  Mur- 
ray of  Murray  thwaite  for  £1333,  being  her  sharo  of  the  de- 
ceased Mr.  Dalrymple's  succession,  to  which  she  succeeded 
a«  one  of  three  hcir-portioners.  The  bond  was  dated  26th 
^lid  29th  July  17(i6,  and  was  made  payable  at  the  term  of 
Aiartinmas  next  to  come,  that  is,  llth  November  1766.  It 
tore  to  be  granted  by  Alexander  Orr  as  principal,  and  **  Wil- 
*'liara  Hay  of  Craufurdston,  W.S.,  and  Archibald  Malcolm 
**of  Auldgirth,  Writer  in  Dumfries,  as  cautioners,  sureties, 
•*tnd  full  debtors  with,  and  for  me."  And  there  was  a 
clause  of  relief  in  this  bond,  obliging  Alexander  Orr  to  free 
and  relieve  his  said  cautioners. 

This  cautionary  obligation  was,  under  the  statute  1695,  c. 
£  (septennial  limitation),  at  an  end  upon  the  29th  July  1773. 
Under  the  impression,   however,   that  it  continued  in  force 
until  the  term  of  Martinmas,  llth  Not.  1773,  the  caution- 
ers, Hay  and  Malcolm,  entered  into  a  new  obligation  in  the 
month  of  October  of  tiiis  year,  to  the  effect  that  the  bond  Oct.  22, 1773. 
ihould  continue  to  have  the  same  force  after  the  term  of 
Martinmas  as  it  had  before  it.     The  obligation  narrates  the 
bond,  and  sets  forth,  "  Therefore,  to  prevent  any  such  dili- 
*'  g«*nce  being  used  for  the  purpose  aforesaid,  we  do  here- 
"  by  declare  that  the  said  bond  shall  continue  in  force,  and 
"  be  effectual  against  us  and  our  aforesaid,  as  well  after  the 
"  term  of  Martinmas  next,  as  before  the  same,  aye  and  until 
"the sums  contained  in,  and  due  by  the  bond,  are  paid." 

Thereafter  Malcolm,  one  of  the  cautioners,  applied  to  Mr. 
Orr  to  be  relieved  of  his  cautionary,  whereupon  the  father 
of  the  appellant,  Mr.  Henderson,  of  this  date,  granted  a  let-  Nov.  13,1773. 
^cf)  promising  and  engaging  '*  to  free  and  relieve  you  of  the 
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1806.       «  same,  and  of  everj  consequence  thereof,  io  the  same  man* 

""■"""""    '*  ner  as  you  had  never  been  bound  therein ;  and  I  shall, 

BENDBB60N   ,,  ^h^^  foquirod,  execute  a  formal  bond  of  relief  in  your  fa- 

BAKSAT^  &c.  *'  vour  of  tho  same,  as  the  said  Alexander  Orr  has  given  me 

*'  relief  for  this  ray  engagement  to  you." 

This  letter  did  not  refer  or  narrate  the  above  obligation 
granted  by  the  cautioners  of  22d  Oct.  1773,  but  only  the 
bond  itself. 

It  seems  that  Mr.  Malcolm,  who  was  then  relieved  of  his 
obligation,  had  always  acted  in  the  capacity  of  confidential 
agent  and  legal  adviser.  After  her  death,  Mrs.  Murray's 
1779.  son  raised,  in  1779,  action  against  Malcolm,  and  the  heir  of 
Mr.  Hay,  who  was  dead,  for  payment  of  this  bond,  in  which, 
having  obtained  decree  therein,  the  amount  of  the  bond  was 
paid  by  Malcolm.  No  defence  of  prescription  was  stated  by 
Malcolm  to  this  action.  This  action  was  intimated  under 
protest  by  Malcolm  to  Mr.  Henderson  ;  and  action  of  relief 
was  at  same  time  raised  against  him  before  the  Court  of 
Session,  in  which  various  procedure  took  place,  and  where 
some  claims  of  compensation  were  stated. 

This  action  was  allowed  to  fall  asleep,  and  was  revived  in 
1784  ;  and  afterwards  dropped.  Another  action  was  raised 
by  Malcolm  against  Orr's  representatives,  and  the  repre- 
sentatives of  Hay,  the  other  cautioner,  having  in  view  to  as* 
certain  his  counter  claims  against  Orr's  estate ;  but,  as  against 
Orr's  estate,  no  decree  followed. 

Mr.  Orr,  the  original  debtor,  was  dead  and  bankrupt,  Mr. 
Hay  was  also  dead  and  bankrupt ;  Mr.  Malcolm,  the  other 
cautioner,  died,  leaving  his  aifairs  in  great  confusion.  The 
action  of  relief  raised  by  him,  and  allowed  to  fall  asleep,  was, 
after  his  death,  revived  by  the  respondents,  Messrs.  Ramsay 
and  Maxwell,  his  sons  in  law. 

The  Lord  Ordinary  (Swinton)  pronounced  this  interlocu- 
Julj  11, 1798.  tor,  after  discussion  on  the  merits  : — "  In  respect  the  cau- 
**  tionary  obligation  of  Messrs.  Hay  and  Malcolm,  contained 
**  in  their  original  bond,  along  with  Mr.  Orr  as  principal, 
"  expired  in  July  1 773,  and  that  the  renewal  of  cautionary 
•*  granted  by  Hay  and  Malcolm  in  October  1773,  proceeds 
**  on  the  mistake  that  the  septennial  prescription  was  not 
"  then  expired,  and  therefore  was  not  binding  on  them  ; 
"  finds  Mr.  Henderson's  missive  of  relief  to  Mr.  Malcolm  in 
•*  Nov.  1773,  could  not  bind  Mr.  Henderson  to  make  any  pay- 
**  ment  to  Mr.  Malcolm,  who  was  not  himself  bound  effec- 
*'tually;  therefore  sustains  Mr.  Henderson's  defence,  and 
''  assoilzies  him  from  the  action." 
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The  respondents  then  raised  their  action  of  repetition       ^^6- 
against  Mr.  Morray,  who  had,  in  the  meantime,  received    ■ 
pajment  of  the  bond  as  above  mentioned.    In  this  action  of         y. 
repetition,  which  went  before  a  different  Lord  Ordinary,  bamsay,  &o. 
(Bannatyne),  it  was  stated  in  defence,  1.  That  Mr.  Malcolm 
was  barred  from  pleading  prescription  under  the  act  1695, 
because  he  was  the  confidential  friend  and  legal  adviser  of 
Mrs.  Murray,  upon  whom  she  relied  in  that  business,  and  he 
was  not  therefore  entitled  to  avail  himself  of  an  omission 
which  he  was  bound  to  inform  her  of.     2.  Mr.  Murray  stat- 
ed a  variety  of  transactions,  which  took  place  after  he  made 
this  claim  against  Mr.  Malcolm,  which  he  maintained  were 
nfficient  to  bar  an  action  of  repetition,  even  if  otherwise 
well  founded. 

Informations  were  ordered  to  the  Court  on  both  actions. 
In  the  action  of  repetition,  the  Court  sustained  Mr.  Murray'^s  May  27, 1802. 
defence  against  repetition  brought  by  the  respondents,  and 
inoilzied  him  from  the  conclusions  of  the  action.     In  the 
iction  of  relief,  the  Court,  of  this  date,  altered  the  interlocu-  May  27,  and 
tor  of  the  Lord  Ordinary,  11th  July  1798,  and  found  "  the*'*^®  ^»  *^^' 
"  defender,  Robert  Henderson,  liable  to  relieve  the  pursuers 
"of the  debt  libelled,  originally  due  by  Alexander  Orr  to 
"Mr.  Murray,  for  which  Archibald  Malcolm  was  a  caution- 
**er  by  the  original  bond,  and  renewed  obligation  libelled, 
"  in  consequence  of  which  he  was  found  liable  for,  and  ob- 
^liged  to  pay  the  sums  in  question."     On  reclaiming  peti- 
tion the  Court  adhered. 

Against  the  interlocutors  of  27th  May  and  1st  June  1802, 
the  present  appeal  was  brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — The  engagement  undertaken 
by  the  appellant  was  not  that  come  under  by  Mr.  Malcolm 
and  Mr.  Hay,  by  their  declaration  executed  in  October  1773. 
This  engagement  was  not  varied  by  his  letter  of  the  17th 
I^ovember  1 773,  for  though  that  letter  is  affixed  to  a  copy 
of  the  declaration  executed  by  Mr.  Malcolm  and  Mr.  Hay, 
yet  the  appellant  ther^eby  promises  only   to  relieve   Mr. 
''  Malcolm,  in  terms  of  his  missive  to  him  on  the  subject 
''matter  thereof  on  the  13th   current."     The  appellant's 
letter  of  13th  Nov.  1773  refers  merely  to  the  bond  of  cau- 
tionary obligation  in  which  the  appellant  engaged  to  free 
and  relieve  Mr.  Malcolm.      This  letter,  therefora,  of  the 
13th  Nov.  is  the  extent  and  measure  of  the  appellant's  obh'- 
gation,  and  the  undertaking  is  to  relieve  Mr.  Malcolm  of 
his  cautionary  obligation  on  the  bond ;  but  the  bond  being 
at  that  moment  gone  as  a  bond  against  the  cautioners,  by 
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1806.       operatioQ  of  the  septennial  limitation,  there  was  nothi 
■  upon  which  the  appellant's  undertaking  could  operate  ;  a 

BBNOEK80N  tlio  subsequcut  writing  in  Oct.  1773,  by  which  it  is  attem 
BAMSAT, &c«  ed  to  be  shown  that  the  original  bond  was  revived,  did  i 
revive  the  bond,  because  it  proceeded  on  the  erronec 
narrative  of  an  error  in  fact  and  law,  tiiat  tlie  original  bo 
was  then  in  force,  and  did  not  expire  or  prescribe  until  t 
Martinmas  f^rm  thereafter,  whereas  it  was  at  that  mom( 
expired.  As,  therefore,  tiie  respondents  could  reco^ 
nothing  upon  the  bond,  except  upon  the  footing  that  th 
bond  was  still  a  subeiisting  obligation,  the  moment  tl 
ceased  by  prescription,  it  ceased  to  be  binding  to  any  le( 
effect  against  the  cautioners  under  the  act  1GD5.  Besid< 
it  did  not  revive  the  obligation,  it  only  purported  to  con 
nue  it  such  as  it  was ;  and  there  being  at  the  time  no  ob 
gation  existing,  so  there  was  none  to  continue.  Nor  is 
any  answer  to  this  to  say,  that  the  appellant  ought  to  ha 
stated  this  objection  at  the  time  when  Mr.  Murray*8  acti 
was  intimated  to  him,  or,  in  the  first  instance,  in  defence 
the  action  of  relief,  because  he  could  not  have  done  so,  t 
defence  stated  to  that  action  being  a  preliminary  one.  Ai 
the  objection  here  urged  was  one  which,  in  law,  could  I 
stated  at  any  time.  Separately,  the  respondents  could  r 
cover  nothing  from  the  appellant  unless  upon  the  footing 
Mr.  Orr  being  indebted  to  Mr.  Malcolm ;  but,  so  far  ire 
Mr.  Orr  being  indebted  to  Mr.  Malcolm,  the  presumptii 
arose,  from  the  circumstances  which  had  taken  place,  th 
Mr.  Malcolm  was  indebted  to  Mr.  Orr  in  a  sum  beyond  tfa 
for  which  relief  is  now  sought  against  the  appellant. 

Pleaded  Jot  the  Respondents, — 1.  The  payment  by  t 
respondents'  author  Malcolm,  in  consequence  of  his  ca 
tionary  obligation  for  Orr,  the  principal  debtor,  was  a  l 
cessary  consequence  of  their  engagement,  and  of  the  decrc 
and  documents  which  followed  in  relation  to  it ;  for,  I 
yond  all  doubt,  one  unavoidable  consequence  of  the  renev 
of  the  obhgation  was,  that  the  creditor  migiit  prosecute 
the  bond,  and  might  try  the  question  of  its  validity  in 
court  of  law.  And  the  decision  in  the  question  of  repetiti 
at  the  respondents'  instance  against  Murray  lias  shown  tl 
the  respondents  did  their  utmost,  both  for  themselves  a 
for  the  appellant,  to  set  aside  the  cautionary  obligation  • 
together,  and  ta  obtain  indemnity  for  the  loss  incurred 
that  engagement.  How  can  it  avail  the  appellant  to  ple^ 
that  the  interlocutors  of  the  Court  of  Session,  in  a  questio 
between  the  respondents  and  Murray,  have  been  erroneous 
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since  it  is  obvious  that,  supposing  his  opinion  of  the  sen-       18O6. 

tences  of  that  Court  to  be  well  founded,  the  parties  were,    

nevertheless,  liable  to  suffer  by  any  involuntary  error  of  their   hkndbbsom 
judges ;   and  this,    too,    was  a  necessary    consequence    of  r^msat,  &o. 
the  renewed  engagement  of    cautionary,    the  validity    of 
which  came  to  be  raised  before  the  Court  of  Session.     2. 
The  appellant's  obligation  to  relieve  Malcolm  from  Orr's 
bond,  in  which  he  was  a  cautioner,  was  pure  and  unqualifi- 
ed, and  did  extend  to  every  consequence  of  the  principal 
obligation  of  cautionary.     The  appellant  thereby  *'  promised 
"  and  engaged  to  free  and  relieve  Malcolm  of  his  cautionary 
"  obligation," — **  and  of  every  consequence  thereof,  in  the 
"Bame  manner  as  if  he  had  never   been  bound  therein.'' 
"When  the  appellant  became  bound  in  Orr's  bond  to  relieve 
Halcolm,  it  was  to  avoid  prosecution  on  Orr's  obligation* 
There  was  then  in  view  two  things — a  certainty  of  the  obli- 
gation coming  against  the  cautioners,  and,  secondly,  its  pre- 
aeription.     3.  It  has  been  seen,  that  on  the  very  day  when 
Kalcolm  was  first  cited  to  pay  tho    cautionary  debt,  the 
appellant  was  served  on  same  day  with  a  notarial  protest, 
xequiring  him,  in  terms  of  his  obligation  of  relief,  to  relieve 
iiim.    The  appellant's  answer  amounted  to  this,  '*  I  admit 
**  that  I  am  bound  to  relieve  you,  but  pay  the  creditors  in 
**  the  meantime,  and  I  will  settle  accounts  with  you  after- 
•*  wards."     This  was  the  gist  of  his  language.     But  the  ap- 
pellant could  not  plead   compensation   upon   the   counter 
claims  which  he  alleged  that  Orr,  the  common  debtor,  pos- 
sessed against  Malcolm,  and  defend  himself  as  he  did  in  the 
character  of  creditor  to    Orr,  without  admitting  his  own 
obligation  of  relief  to  be  effectual     In  the  former  action,  he 
only  stated  his  defence  of  compensation,  and  no  one  can  do 
this  without  admitting  the  justness  of  the  debt.     Nothing 
wag  pleaded  about  prescription,  and  even  if  competent  at  all, 
it  is  DOW  too  late.     The  appellant  ought  to  have  stated  his 
objection  at  the  time  when  Mrs.  Murray's  action  was  inti- 
mated to  him^  or,  in  the  first  instance,  in  his  defence  to  the 
sction  of  relief,  which  was  allowed  to  fall  asleep,  and  in 
which  alone  the  plea  of  compensation  was  stated. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  interlocutors  complained 

of  be,  and  the  same  are  hereby  affirmed. 
For  Appellants,  Sam,  Romilly,  John  A.  Murray, 
For  Respondents,  Wm.  Adam^  Robert  Corbet, 

NoTB. — Unreported  in  the  Court  of  Seasion. 
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MILLIE,  &c.  (First  Appeal) 

David  Millie,  Linen  Manufacturer  in  Pathhead,  Appellant; 

Elizabeth  Whyte,  formerly  Elizabeth  Mil-)  Resnondents. 
LIE,  and  William  Whyte,  her  Husband,    ) 

(Second  Appeal.) 
The  said  Elizabeth  Whyte,  and  Wm,  Whyte,  Appellants; 
The  said  David  Millie,         .         .         .  Respondent 

House  of  Lords,  18th  March  1807. 

Legitim — Res  Judicata. — 1.  A  father,  after  bestof^ing  provisions 
upon  bis  children,  conveyed  all  his  heritable  and  moveable  estate 
(a  valuable  portion  of  which  consisted  of  a  concern,  in  which  the 
son  had  been  for  some  years  a  partner  with  the  father)  to  his  son 
absolutely,  reserving  to  himself  only  £100  per  annum.  He  lived 
three  years  after  tbis  conveyance  and  died.  All  the  children,  except 
the  respondent,  bad  accepted  of  their  provisions  as  in  full  of  their 
legitim.  In  aclaim  made  by  the  respondent  (first  appeal)  for  legitim, 
as  due  at  her  father's  death  ;  Held  that  the  conveyance  by  the  father 
to  the  son  could  not  be  held  as  a  bona  fide  alienation  of  his  estate, 
but,  from  the  circumstances^  was  to  be  viewed  as  an  alienation  de- 
vised to  defeat  the  legitim  at  his  death,  and,  therefore,  that  the 
daughter  was  entitled  to  her  legitim.  2.  Held,  that  the  former  de- 
cree, in  regard  to  the  same  question,  was  not  a  res  Judicata. 

Sept.22,1791.  At  first  this  action  was  brought  by  the  respondents, 
Elizabeth  Millie  or  Whyte,  with  consent  of  her  husband, 
against  the  appellant,  to  reduce  and  set  aside  a  deed  exe- 
cuted in  his  favour  by  David  Millie,  senior,  their  father,  on 
the  ground  of  imbecility.  And  also  for  a  share  of  the 
goods  in  communion  as  at  the  death  of  the  pursuer's  mother. 
And  also  for  her  share  in  the  legitim  due  on  her  father's 
death. 

David  Millie,  senior,  of  this  date,  after  various  deeds, 
executed  a  general  disposition,  by  which  he  instantly  assign- 
ed, conveyed,  and  made  over  to  his  son,  the  appellant, 
then  engaged  with  him  in  business,  all  and  whole  ray  share 
and  interest  in  the  stock  of  the  foresaid  copartnery,  and 
whole  debts  due,  and  utensils  and  implements  pertaining 
thereto.  As  also  all  and  sundry  his  heritable  and  moveable 
eflfects,  together  with  his  whole  household  furniture,  plen- 
ishing, and  all  and  sundry  debts  and  sums  of  money,  bonds. 
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bilk,  accounts,  accoant  debts,  &c.,  with  all  writs,  title-deeds       i807. 

of  said  heritages,  with  the  whole  vouchers  and  instructions    

of  the  same.     This  deed  was  granted  under  burden  of  his      *«»llik 

debts,  both  as  a  partner  with  his  son  and  as  an  individual,   millie,  &c. 

Abo  of  £100  to  the  grantor,  payable  at  two  terms  in  the 

year,  Whitsunday  and  Martinmas,  during  all  the  years  of  bis 

life;  and  also  of  annuities  to  his  daughters  Elizabeth  and 

Janet,  and  provisions  to  his  children  by  separate  bonds  as 

rektive  hereto. 

The  father's  estate,  at  the  date  of  this  deed,  was  supposed 
to  be  upwards  of  £20,000. 

Of  same  date,  he  executed  a  bond  of  provision  in  favour 

of  his  daughters,  conceived  in  these  terms : — And  '^  Con- 

"  sidering  that  I  have  formerly  advanced  and  paid  several 

*'  soms  of  money  to  my  daughter  Elizabeth  Millie,  wife  of 

"William  Whyte,  stationer  in  Eirkaldy,  and  to  her  said 

"  bosband,  and  their  children,  to  the  amount  of  £490,  of 

**  which  £182  was  contained  in  bills  to  her  said  husband, 

**  and  have  also,  during  the  twenty-five  years  last  past  of 

'*  their  marriage,  given  them  occasionally  such  support,  and 

^  even  maintained  their  family  in  a  great  measure  for  ten  of 

*^  these  years ;  and  that  I  have  also  paid  the  sum  of  £150 

*•  Sterling  of  tocher  with  ray  daughter  Janet  Millie,  wife  of 

**  James  Barr,  weaver  in  Gorbals  of  Glasgow ;  and  the  sum 

**of£200  Sterling  with  my  daughter  Christian  Millie,  now 

^*  deceased,  wife  of  Thomas  Porteous,  minister  of  the  seced- 

^*  ing  congregation  Milnathort ;  and  that  although  the  sums 

^*  paid  to  my  said  daughter  Elizabeth  Millie,  and  her  hus- 

*'band,  exclusive  of  the  sums  I  have  advanced  to  some  of 

*'.their  children,  exceed  the  proportion  of  my  funds  which 

^  I  have  already  given,  or  propose  to  bestow  upon  my  other 

*'  daughters  or  their  children,  yet,  nevertheless,  I  consider 

^  necessary  to  provide  her,  and  the  said  Janet  Millie,  my 

^'  only  surviving  daughters,  in  annuities."     Then  follows  an 

mnaity  of  £20  per  annum  to  Elizabeth,  and  £370  to  her 

children,  and  £12  per  annum  to  Janet,  with  £400  to  her 

children.    The  deed  further  provided,  that  these  provisions 

^ore  to  be  in  satisfaction   to  them  and  their  issue,  of  all 

legitim,  portion  natural,  executiy,  &c. 

Hr.  Millie,  senior,  continued  to  live  in  family  with  his 
son  for  many  years  after  the  execution  of  this  deed,  and 
until  his  death  in  Dec.  1795 ;  but,  notwithstanding  the  con-  1795. 
Tejance  of  bis  heritable  property,  it  was  stated  he  continu- 
ed to  uplift  the  rents  of  the  same  himself  up  to  his  death  ; 
and,  subsequont  to  the  deed  1791,  it  appeared  from  the  co- 

VOU  V.  M 
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1807.       partnery  books  that  the  old  copartnery  still  subsisted,  an 
bills  and  letters  were  drawn  and  written  in  Millie  &  Son 


MiLLiB      name  down  to  the  day  of  his  death. 
MiLi.i£,  &c.       -^11  ^^^  daughters  accepted  of  their  provisions  in  satisfai 
tion  of  their  legitim,  and  all  they  could  claim,  either  I 
their  father  or  mother's  death,  except  Elizabeth. 

Elizabeth  claimed  her  legitim,  and  also  a  share  of  tl 
dead's  part  of  the  goods  in  communion  as  at  her  mothei 
death.  Various  steps  of  procedure  took  place,  adoptc 
with  the  view  of  adjusting  these  claims,  but  without  effect 

A  submission  had  been  gone  into,  even  before  the  fathei 
death,  in  regard  to  her  claims,  but  was  afterwards  given  u 
He  was  a  party  to  it.  And  it  was  alleged  that  this  transa 
tion,  to  which  the  son  was  also  a  party,  was  incompatib 
with  the  supposition  that  the  deed  was  absolute  and  irrev 
cable,  or  exclusive  of  the  respondent's  rights  of  legitim. 

At  first,  two  actions  were  raised  by  the  respondents,  on 
toset  aside  and  reduce  the  deed  of  1791,  on  the  groundof  ic 
becility,  and  fraud  and  circumvention,  and  containing 
conclusion  for  £10,000,  as  Mrs.  Whyte's  share  of  the  legitii 
The  other,  for  payment  of  one  half  of  the  goods  in  con 
munion  as  at  her  mother's  death.  Defences  were  lodged 
these  actions.  In  the  reduction,  the  term  for  proving  w 
June  6  1797,  circumduced  ofconsent^  and  the  defender  assoilzied.  An 
in  regard  to  the  claim  for  legitim,  decree  by  default,  was  pi 
nounced  for  not  giving  in  condescendence.  In  the  other  m 
tion,  decree  by  default  also  was  pronounced,  assoilzing  t: 
appellant. 

Other  two  actions  were  brought,  the  one,  for  account! 
and  calling  for  exhibition  of  bonds,  bills,  books,  and  vouches 
belonging  to  David  Millie  at  his  death.  The  other,  an  m. 
tion  of  reduction  to  set  aside  the  disposition  1791,  and  / 
payment  of  her  legitim,  and  for  reducing  the  former  decree 

The  questions  therefore  raised  were,  Ist,  Whether  th 
right  of  legitim  can  be  cut  off  by  any  deed  executed  by; 
father  in  liege  poustie  divesting  himself,  during  his  own  life 
of  his  whole  moveable  and  heritable  estate,  for  the  avowed 
purpose  of  defeating  the  claim  of  legitim  ?  And,  2d,  Whe 
ther  such  a  deed,  executed  by  the  father  in  favour  of  hi) 
son,  in  the  present  case,  was  a  bona  fide  disposition,  o 
merely  a  simulate  conveyance  of  his  property  ? 

The  appellant  rested  his  defence  entirely  upon  the  pie 
of  res  judicata  as  barring  the  action  grounded  on  the  dc 
n"'  o^'i^i  *  ^'^^^^  ^"  ^^*®  former  actions. 
Jaly  6»  *1802i   After  interlocutors  of  these  dates,  the  first  of  which  repelle 
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the  flesL  ol  res  judicata,  on  the  ground  that  the  one  decree       1807. 

wiB  a  decree  of  consent,  and  the  other  a  decree  in  ab-  ■ 

sence,    and  therefore    reduced  the  same,  the  Lord  Ordi-      «"-"« 

narjr  pronounced  this  interlocutor  : — "  Finds  that  the  de-  millik,  &c. 

"  ceased  David  Millie,  father  to  the  pursuer  and  defender, 

"  did,  in  September  1791,  execute  a  voluntary  and  gratuitous 

"  disposition  and  conveyance,  in  favour  of  his  son,  the  defend- 

"er,  proceeding  on  the  narrative,  that  for  several  years 

^'past,  he  had  carried  on  business  in  partnership  with  his 

"8on,  by  vrhose  attention  and  industry  their  labours  had 

''been  crowned  with  success;  and  it  being  his  intention  to 

"  continue  his  residence  with  his  son,  where  ho  had  lived  for 

"  80  many  yeare  past ;  and  having  formerly  paid  consider- 

"  ablo  sums  to  bis  daughters,  and  by  a  bond  of  the  same 

*'date,  had   made   additional   provisions  in   their  favour, 

'*  therefore,  on  all  these  considerations,  he  conveyed  to  his 

**  son  irrevocably  the  whole  of  his  property,  both  heritable 

*'  and  moveable,  with  power  to  his  son  to  carry  on  the  joint 

*' trade  in  future,  cither  in  his  own  name,  or  under  the  firm 

*•  of  David  Millie  &  Son,  only  reserving  an  annuity  of  £100, 

**  obliging  himself  to  grant  special  dispositions  to  the  sub- 

*' jects  disponed.     That  the  said  David  Millie  survived  the 

*' execution  of  this  deed  several  years:  That  no  inventory  of 

*'  effects,  or  list  of  debts  due  to  the  said  David  Millie  was  ever 

''made  out,  or  any  special  conveyance  executed  by  him, 

*  either  to  the  heritable  or  moveable  property;    That  no 

**  dissolution  of  the  copartnery  ever  took  place ;   but  the 

*'  trade  continued  to  be  carried  on  under  the  firm  of  David 

*'  Millie  &  Son :    That  it  is  now  admitted  no  part  of  the 

"annuity  of  £100  was  ever  paid  to  the  said  David  Millie, 

^  which,  it  is  now  alleged,  was  allowed  by  the  old  man  to 

''go  in  compensation  of  the  entertainment  afforded  him  by 

**  bis  son,  although  residence  in  his  son*s  family  was  one  of 

"^the  inductive  causes  for  granting  the  disposition  1791: 

^  Finds,  that  in  October  1796,  a  submission  was  entered 

^into.    (Here  the  abortive  submission  proceedings  were 

''nurated).     Finds  the  pursuer's  claim  for  a  proportion  of 

''ber  deceased  father's  effects,  being  founded  upon  the  ob- 

^  ligation  laid  upon  parents,  both  by  the  law  of  nature  and 

*^  positive  institution,  to  provide  for  their  children,  cannot 

**  be  defeated  but  by  a  bona  fide  alienation  and  transfer  of 

** property  during  the  lifetime  of  the  parent:  Finds,  from 

^what  is  above  stated,  and  upon  the  whole  circumstances 

**  of  tbe  case,  the  voluntary  and  gratuitous  disposition  by 

^  David  Millie,  senior)  in  favour  of  his  sou,  the  defender. 
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1807.       ^^  cannot  be  held  as  a  bona  fide  alienation  of  his  propei 

— —    *'  but  a  collusive  transaction,  devised  for  the  purpose  of 

MILLIE  u  fgj^^jng  ^}jQ  claim  of  legitim  competent  to  the  pursu 
MILLIE,  &c.  ^<  therefore  repels  the  defences  founded  on  this  deed^  8 
*^  tains  the  claim,  and  appoints  the  pursuers  to  lodge  a  st 
**  of  the  amount  of  the  personal  funds  belonging  to  ! 
"  father  at  the  time  of  his  death,  and  the  evidence  by  wh 
''  they  mean  to  establish  such  state :  and  allows  the 
**  fender  to  see  and  answer  within  ten  days."     On  recla 

Fpb.  I6,l803.jncr  petition  to  the  Court  the  Lords  adhered.     On  fart 
June  7,  1803.     °. JT       ^,  ,,         , 

petition  they  adhered. 

Against  these  interlocutors  the  present  appeal  was  brou 
by  the  appellant;  a  second  appeal  was  brought  by  tberesp 
dents,  intended  as  a  cross  appeal,  but,  being  too  late,  accord 
to  thestanding  orders  of  the  House,  it  was  allowed  to  stam 
a  second  original  appeal  against  the  interlocutors  in  the  1 
mer  actions,  which  terminated  by  absolvitor  in  favour  of 
appellant  David  Millie. 

Pleaded  for  the  Appellant, — The  plea  of  res  judicata  : 
bar  to  the  present  action,  but  on  this  plea  the  appell 
does  not  rest  his  case.  The  law  of  Scotland,  on  the  qv 
tion  of  legitim,  is  clear ;  that  a  father  cannot,  by  a  m 
deed,  executed  on  deathbed,  nor  by  a  mortis  causa  de 
or  a  deed  of  a  testamentary  nature,  defeat  his  childrc 
right  to  legitim,  falling  due  to  him  at  his  death ;  but, 
though  this  be  the  law,  it  does  not  follow  that  the  fat 
cannot  in  any  way,  or  by  any  deed  whatever,  disappoint 
legitim.  This  claim  on  the  part  of  the  children  may 
disappointed  in  various  ways.  It  is  .due  only  out  of  rao 
able  estate ;  and  the  father  may  entirely  disappoint  it, 
converting  all  his  moveables  into  heritable  estate.  Besidi 
the  father,  notwithstanding  such  claim,  has  entire  conti 
over  his  moveable  estate  during  life  ;  and,  if  a  contrary  n 
obtained,  then  every  deed  by  which  the  father  exercia 
this  control  over  his  moveables  might  be  questioned, 
may  therefore  be  disappointed  by  contracting  debts,  I 
spending  his  estate,  or  by  voluntary  and  gratuitous  gifts ai 
alienations  made  in  liege  poustie^  such  being  the  law  h 
down  by  the  authorities.  The  deed  in  question  totally  ai 
absolutely  divested  the  father  of  his  whole  property,  andtl 
estate  was  vested  irrevocably  in  the  appellant  several  ye{ 
before  his  death.  It  is  a  fair  bona  fide  deed,  executed  inter  \ 
voSy  absolute  and  irrevocable  in  its  terms,  and  was  a  deliver 
deed ;  and  as  the  father  by  it  was  totally  divested,  he  had  i 
thing  at  his  death  upon  which  a  claim  of  legitim  could  atta 
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The  second  appeal  brought  by  the  respondents,  in  reference       1807. 
to  the  decrees  of  absolvitor  in  the  former  actions,  was  quite 


unnecessary,  as  the  interlocutor  of  the  Court  below  has  re-     'o»^^<^« 
duced  those  decrees.  oordon,  &c. 

Pleaded  for  the  Respondents. — By  the  law  of  Scotland 
the  right  of  legitim  cannot  be  excluded  by  a  deed  of  a  tes- 
tamentary nature.    The  deed  executed  by  Mr.  Millie,  senior, 
though  purporting  to  be  a  bona  fide  and  absolute  transfer- 
ence of  property  in  favour  of  the  appellant,  was  never  car- 
ried into  effect  during  the  lifetime  of  the  grantor,  who  con- 
tinued in  full  possession  of  all  his  property  so  conveyed,  for 
at  least  three  years  subsequent  to  the  date  of  the  deed ;  and 
hid  actually  entered  into  a  transaction  within  a  few  months 
of  his  death,  which  was  utterly  exclusive  of  the  validity  of 
the  deed  1791  as  an  absolute  and  irrevocable  conveyance 
inter  vivos.     This  was  the  submission  entered  into  by  him 
in  regard  to  this  daughter's  claims,  which  necessarily  implied 
that  this  deed  could  not  bar  these  claims ;  and  that  she  had 
not  otherwise  discharged  them.    The  decision  in  the  House 
cf  Lords,  in  Lashley  v.  Hog,  must  govern  the  present  ques-  July  16, 1804* 
tion.    It  is  impossible  in  principle  to  distinguish  that  case  }  *^®  ^J*^^' ''^^^ 
ffum  the  present.    The  transfer  of  stock  had  been  made,  in       ' 
that  casey  to  the  son,  as  the  conveyance  was  executed  in  the 
present,  for  the  purpose  of  disappointing  the  legitim,  but 
old  Mr.  Hog  had  continued,  notwithstanding  the  transfer,  to 
receive  the  dividends,  as  old  Mr.  Millie,   notwithstanding 
the  conveyance  here,   continued  to  receive  the  rents  and 
profits ;  and  your  Lordships  found  that  all  such  stock,  the 
difidends  of  which  had  been  so  received,  was  subject  to 
the  claim  of  legitim. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  interlocutors  complained 

of  be,  and  the  same  are  hereby  affirmed. 
For  Appellant,  Sir  Sam.  Romilly^  Wm.  Adam,  Mat.  Ross. 
For  Respondents,     Wm.   Alexander^    Arch.    Campbell^ 

David  Boyle. 


Akthur  Dingwall  Fordyce,  Esq.  of  Culsh,\ 
Trostee  on  the  Sequestrated  Estate  ofv     Appellant; 
John  Dumo,  Advocate  in  Aberdeen,        ) 

Sir  John  Gordon  of  Park,  Bart.,  &  Alex.  lAoiRyRespondents. 

House  of  Lords,  26th  March,  1807. 
CoRnYiKCE  IN  Security — Act  1696,  c.  5.— Cautionen  for  a  col* 
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1807.  lector  of  taxes  had,  on  becoming  security,  procured  from  him  an 

■  absolute  and  irredeemable  conveyance  of  his  heritable  estate,  upon 

JORDTCE  which  they  were  infeft.  It  was  admitted  by  them  that  they  had 
GOBDOM  &  never  entered  into  possession,  and  that,  in  fact,  they  held  the  con- 
veyance as  a  security  only  for  any  loss  they  might  incur  for  the 
collector's  intromissions.  On  his  bankruptcy,  his  trustee  brought 
a  reduction  of  this  conveyance^  as  granted  in  security  of  future 
debt,  and  therefore  void  under  the  statute  1696,  c.  5.  Held  the 
conveyance  good,  and  not  reducible  under  the  act,  it  being  ex  faciei 
an  absolute  and  irredeemable  disposition.  Affirmed  in  the  House  s 
of  Lords. 

Mr.  John  Durno,  Advocate  in  Aberdeen,  was,  for  niany^ 
years.  Collector  of  Taxes  for  the  County  of  Aberdeen,  andi 
the  respondents  were  his  cautioners  in  a  bond,  binding  them — 
selves  to  be  responsible  for  his  duly  accounting  and  paying 
all  the  amount  of  taxes  collected  by  him  into  the  public 
treasury. 

He  became  bankrupt  in  July  1798,  owing  of  debt  to  tl^« 
crown  the  sum  of  £6103.  12b.  3d.  for  arrears  of  taxes,  b^^ 
sides  £15000  of  personal  debt  due  to  other  creditors.  Thra 
bankrupt  had  heritable  property  amounting  to  £6000. 

On  becoming  security  for  Mr.  Durno,  the  respondents, 
turned  out,  had  obtained  absolute  and  irredeemable  co^i 
veyances  to  all  his  heritable  property.  The  appellant,  n 
trustee,  brought  tho  present  action  of  reduction  to  set  asL  ^. 
these  conveyances,  as  granted  without  any  just  or  true  Tal«:3e 
but  ill  mere  relief  and  security  for  future  debts,  and  tho  mre- 
fore  null  and  void,  in  terms  of  the  act  1696,  c.  5. 

It  was  admitted  by  the  appellant,   that  these  dispositions 
sought  to  bo  reduced,  were  ex  facie  absolute  and  irredeem- 
able dispositions  to  the  property.     Upon  them  intefimeat 
had  followed ;  and  these  infeftments  were  recorded.     Oa 
the  other  hand,  it  was  admitted  by  the  respondents,  that 
they  had  never  paid  any  price  or  value  for  the  conveyances, 
—that,  though  conceived  in  tho  form  of    absolute  convey- 
ances, yet  they  were  granted  to  them  in  relief  and  security 
of  Mr.  Durno's  future  intromissions,  for  which  they  had  be- 
come liable  in  terms  of  their  cautionary  obligations,  and 
that  they  had  never  entered  into  possession  of  the  subjects, 
but  that  Mr.  Durno  had  continued  to  possess  these  as  for- 
merly.    These  facts  being  conceded  on  both  sides :  It  was 
argued  for  the  appellant,  That  as  Mr.  Durno's  receipts  of 
the  public  money  were  all,  or  most  of  them,  subsequent  to 
the  sasines  in  favour  of  the  respondentSi  and  as  the  amount 
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of  these  was  uncertain,  the  sums  varying  from  day  to  day,       i807 
according  as  he  received  or  accounted  for  the  public  money, 


the  situation  of  the  respondents  w  as  exactly  similar  to  that     roBDTcis 
of  cautioners  in  a  cash  account  with  a  bank ;  and,  in  the  case  go^dgIk  &c. 
of  Brough  V,  Sclby,  it  was  found  that  an  heritable  security,  Mar.  2,  1791. 
gnokied  to  such  a  cautioner,  was  good  only  as  to  the  money  J^^'  ^^f' g'J^' 
mdvanced  prior  to  the  infeftment.  Agreeable  to  this  decision,  Mor."ii59. 
and  many  others  decided  in  the  same  way,  he  contended  that 
Xhe  dispositions,  assecurities,  oughtto  berestricted  to  the  sums 
Advanced  priorto  the  dateof  the  sasines.  For  the  respondents, 
it  was  argued  that  the  statute  1696  could  not  apply  to  the 
orcamstances  of  this  case.    It  did  not  apply  to  dispositions 
^x  facie  absolute  and  irredeemable,  but  only  to  those  which 
^t facie  of  the  deed  itself  showed  they  were  merely  in  se- 
curity for  future  debts.      In  the  case  of  Selby,  the  deed 
^hicb  the  Court  set  aside,  was  a  disposition  which  bore  in 
gnanio  to  have  been  granted  to  Selby,  to  secure  him  from 
tke  consequences  of  his  cautionary  obligation.     But,  in  this 
^ue,  the  deed  sought  to  be  reduced  was  an  absolute   and 
inedeemable  disposition  to  the  property,  which  does  not  fall 
iinder  the  act  of  Parliament.     The  words  of  that  act,  which 
litt  reference  to  this  transaction  and  question,  are,  "And 
•*  because  infeftments  for  relief,  not  only  of  debts  already 
*^  contracted  for  thereafter,  are  often  found  to  be  the  occa- 
*' non  or  covert  of  frauds,  it  is  therefore  further  declared, 
*^that  any  disposition  or  other  right  that  shall  be  granted 
*'for  hereafter^  for  relief  ox  security  of  debts  to  be  contracted 
*^for  thefuturcj  shall  be  of  no  force  as  to  any  such  debts 
*'  that  shall  be  found  to  be  contracted  after  the  seisine  or 
"'infeftments  following  on  the  said  disposition  or  right,  but 
"  prejodice  to  the  said  disposition  and  right,  as  to  other 
''points,  as  accords."    Dispositions  in  security  are  alone 
lere  referred  to.    And  the  act  cannot  be  construed  to  apply 
^absolute  conveyances.     When  frauds  appear,  the  common 
W  affords  a  remedy,  but,  in  matters  of  statutory  provision, 
^e  enacting  clause  must  be  taken  as  it  stands,  and  cannot 
^  extended  beyond  it. 
The  Lord  Ordinary  repelled  the  reasons  of  reduction.  June  24,1801. 

And,  on  several  representations,  he  adhered.  ^^^^  iP'-i'^Tr 

/\         ,  .    .       *^     .  .  ,      r^  ,      T       ,       11         1    Jan.  29, 1802. 

On  reclaiming  petition  to  the  Court  the  Lords  adhered.  Feb.  16, . 

Against  these  interlocutors    the  present    appeal    was  M^r.  3, 

krought  to  the  House  of  Lords.  Ji*^e  24,  HI 

Pkadedfor  the  Appellant. — The  deeds  sought  to  be  re- 
^Wed,  though  conceived  in  the  form  of  absolute  and  irre- 
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1807.       deemable  dispositions  or  conveyances,   were  in  fact  di« 
positions  in  security  of  future  debts.       And  although  thi 


FORDTCK  jQgg  jjQt  appear  on  the  face  of  the  deeds  or  record 
QORDOH  &c.  76^9  ^  i^  i^  judicially  admitted  by  the  respondents,  tha 
admission  ought  in  law  to  bo  equivalent  to  a  declaratio 
made  to  the  same  effect  in  a  back  bond.  Besides,  this  vie^ 
is  both  consistent  with  the  spirit  of  the  act  1696,  and  th 
views  of  the  legislature  in  regard  to  it,  and  ought  to  fa 
given  full  effect  to. 
Pleaded  for  the  Respondents. — The  act  of  Parliament  169( 
had  for  its  object  a  particular  species  of  obligations  and  b< 
curities,  common  in  those  days,  which,  from  their  uucertaii 
ty,  both  as  to  extent  and  nature,  defeated  the  important  ii 
stitution  of  the  public  registers,  and  led  besides  to  many  aci 
of  fraud.  To  this  object  the  statute  was  confined  ;  and  ths 
the  means  might  properly  correspond  with  the  end,  the  pr< 
hibition  is  singly  directed  against  dispositions  in  security  < 
debts  which  are  undeclared  and  unknown.  While  the  di 
positions  now  objected  to  by  the  appellant,  so  far  from  beir 
indefinite,  are  absolute  and  complete  transmissions  of  the  fu 
right  of  property,  changing  entirely  the  person  of  the  he 
der,  and  by  public  registration  notifying  that  change  to  t^ 
world.  To  hold  that  such  deeds  were  within  theenactme 
of  the  statute,  were  to  extend  the  statute  beyond  what  ^ 
legislature  intended.  This  view  of  the  statute  is  confor*  i 
able  to  the  opinion  generally  expressed  in  courts  of  la?^ 
regard  to  this  statute.  And  the  point  has  therefore  b^ 
Feb.  16,1782.  set  at  rest,  ever  since  the  case  of  Riddle  and  Nibble.  X. 
Mor.  1154.  judicial  admission  of  the  respondents  in  regard  to  the  deed 
to  the  effect  that  though  appearing  ex  facie  absolute,  yet  i 
reality  they  were  securities  for  future  debt,  cannot  affect  thesi 
deeds,  or  the  rights  of  parties  under  them,  nor  entitle  tb( 
appellant  to  plead  the  benefit  of  the  statute. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complainec 

of  be,  and  the  same  are  hereby  affirmed,  with  £10< 

costs. 

For  Appellant,  W.  Alexander,  Adam  GiUies. 
For  Respondents,   Wm.  Adam,  James  Gordon. 

Note. — Unreported  in  the  Court  of  Session. 
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J  807. 


The  Earl  of  Galloway,  -        •        -        Appellant ;    the  eabl  or 

Alexander  M'Hdtchon,  Charles  Selkrig,)  Eesvondents     ^^''^^^^ 
and  Others,      .         -        -         .         .        i      ^ 


V. 

K^HDTCHON, 

&C. 


i 


House  of  Lords,  21st  April  1807. 

Llxdlord  aud  Tenant — ^Lease — Seclitdino  A&signees  and  Sfb- 
TSN ANTS — Irritancy  and  Removing. — A  lease  vas  granted  to 
the  tenant  and  his  heirs,  secluding  assignees  and  subtenants,  for 
21  jears.  The  tenant  died  two  years  thereafter,  in  considerable 
debt ;  and  the  question  was,  Whether  certain  transactions  gone 
into  with  the  heir,  by  which  the  latter  entered  into  possession  cum 
beneficio  inveniarii^  giving  the  creditors  the  benefit  thereof,  was  not 
a  covered  assignation,  and  the  tenant  had  thereby  incurred  an  irri- 
tancy of  the  lease  ?  The  heir,  pending  the  action,  entered  into  an 
agreement  with  the  creditors,  whereby  the  latter  discharged  their 
daims,  and  transferred  the  stock  for  a  certain  sum ;  Held  that 
there  was  no  ground  for  remoTal,  and  the  defenders  assoilzied. 
Affirmed  in  the  House  of  Lords. 

The  respondent's  brother,  the  deceased  Hugh  M'Hutchon 

of  Chaoque,  held  a  lease  from  the  appellant  of  the  four 

iarms  of  Bargrennan,  Falbains,  Glengrubbock,  and  Drumla- 

whanty.   In  1796,  when  this  lease  was  granted,  two  of  these 

farms  were  held  under  previous  leases,  which  did  not  expire 

until  1803  and  1807  respectively  ;  but,  on  condition  of  his 

i^nonncing  these  leases,  and  granting  an  immediate  increase 

of  rent,  the  lease  in  question  was  granted,  in  the  following 

terms :   *'  In  assedation  let  to  the  said  Hugh  M'Hutchon,  Dec  24,1796. 

"  his  heirs  and  successors^  secluding  assignees  and  subten- 

"  antSy  legal  and  conventional,  in  whole  or  in  part,  all  and 

"  wholo  the  said  lands  of  Bargrennan,  Falbains,  and  Glen- 

**  gmbbock ;  and  all  and  whole  the  said  lands  of  Drumla- 

"  whantjy  with  the  houses  and  haill  pertinents  thereto  be- 

**  longing,   or  presently  occupied  by  himself,  lying  in  the 

'*  parish  of  Menigaff,  and  stewartry  of  Kirkcudbright,  and 

■•  that  for  the  space  of  twenty -one  years  from  and  after  the 

'*  term  of  Whitsunday  last ;    and,  after  the  expiry  of  the 

*^  said  twenty-one  years,  during  all  the  days  and  years  of 

••  the  said   Hugh  M*Hutchon's  natural  life."      The  rent 

fixed  was  £210  per  annum.     They  were  improving  leases, 

^nd  it  appeared  necessary,  in  order  to  make  the  lands  yield 

anything  like  an  adequate  return,  in  order  to  pay  this  rent, 

^  undertake  laborious  and  expensive  improvements.     With 
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1807.       this  view,  therefore,  the  tenant  proceeded  forthwith  to  la; 
out  heayy  expense,  both  in  liming  the  lands  and  in  baildinj 


'qalloway'^  fences,  and  in  making  roads.  But,  while  these  operation 
V.  were  going  on,  the  tenant  died.  On  this  event,  it  was  founc 
M'HDTCHOK,  ^^^^  ^.Jjq  (Jeceascd  had  left  a  great  number  of  creditors,  anc 
Oct.  26,1798.  *  considerable  amount  of  debt,  for  payment  of  which  then 
were  no  means  but  his  small  heritable  estate  of  Chanque 
and  the  stocking  upon  these  various  farms,  which  were 
quite  insufficient  to  pay  his  creditors.  There  were  obstaclei 
in  the  way  of  the  creditors  proceeding  against  the  deceased'! 
estate,  to  avoid  which,  and  all  unnecessary  eicpense,  the  ere 
ditors  applied  to  the  respondent,  the  deceased's  brother,  atic 
heir  at  law  and  executor,  that  he  might  serve  as  heir,  anc 
confirm  also  as  executot,  for  the  purpose,  1st,  Of  selling 
the  estate  of  Chanque ;  and,  2d,  For  disposing  of  the  croj 
and  stocking  upon  his  farms.  The  respondent  at  the  tim< 
being  in  delicate  health,  was  unwilling,  and  declined  inter 
fering,  although  he  was  himself  a  creditor  to  a  large  amount 
At  the  first  meeting  of  the  creditors,  however,  it  was  press 
ed  on  him  as  a  measure  which  might  ultimately  prove  bene 
ficial  to  himself.  At  last  he  agreed,  as  the  minutes  bore 
chiefly  induced  by  the  solicitations  of  the  creditors,  and  ex- 
pressly  upon  condition  that,  in  allowing  his  name  to  be 
used,  he  was  not  to  incur  any  passive  title.  Liberty  was 
also  expressly  given  for  him  to  retract  from  this  compact 
in  case  it  turned  out  that  his  health  would  suffer.  At 
this  meeting  of  the  creditors,  three  of  the  creditors  farmers 
were  appointed  as  a  committee  to  co-operate  with  and  give 
their  advice  and  counsel  to  the  respondent  Alexander 
M^Hutchon,  in  the  management  of  the  deceased's  affairs. 
But  Alexander  M*Hutchon's  health  having  at  this  time 
grown  worse,  he  wrote  the  agent  of  the  creditors  that  he 
found  himself  unable  to  undertake  the  management  of  his 
brother's  affairs,  and  therefore  resiled  from  the  engage- 
ment. 

A  second  meeting  of  the  creditors  took  place,  whereupon 
it  was  resolved  by  the  creditors  to  ai)ply  to  Mr.  M'Hutchon 
to  allow  his  name  to  be  used,  on  their  guaranteeing  to  keep 
him  free  of  all  responsibility.  This  was  consented  to,  upon 
his  receiving  a  bond  of  indemnity  freeing  him  of  all  trouble 
except  the  signing  of  the  necessary  papers. 

Under  this  arrangement,  the  property  of  Chanque,  and 
the  moveables,  were  easily  disposed  of ;  but  there  seemed  to 
be  more  difficulty  about  the  farms^  owing  to  the  leases  so- 
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cloding  assignees  and  subtenants ;  and  it  became  desirable       1B07. 

for  the  creditors  to  derive  benefit  from  them,  as,  in  the    

meantime,  thej  had   materially  increased  in   value.     The    c^llowat 
respondent  Alexander  M'Hutchon,  as  heir  of  his  deceased  v. 

brother,  was  entitled  to  take  the  lease,  but  he  could  not  ^  ^^^l^^^' 
assign  it  without  the  consent  of  the  landlord.  Having  it  in 
mw  either  to  negotiate  some  arrangement  with  the  land- 
lord, so  as  to  be  able  to  assign  or  subset  the  leases,  he,  in 
the  meantime,  saw  it  was  necessary,  until  that  was  effected, 
to  crop  the  farms ;  and  having  made  his  intentions  known  to 
the  creditors,  with  the  view  of  obtaining  their  concurrence, 
this  was  granted,  and  certain  persons  were  [named  at  a 
meeting  of  these  creditors,  and  appointed  as  managers,  with 
Alexander  M'Hutchon's  concurrence,  in  "  regard  to  the 
"management  and  disposal  of  the  current  tacks.**^  Alex- 
ander M'Hutchon  entering  cum  beneficio  inventarii,  and 
giving  over  the  profits  of  the  farm  to  the  creditors. 

Having  gone  thus  far,  the  appellant  raised  his  action  of 
removing,  under  the  act  of  sederunt,  before   the   sheriff*. 
The  sheriff  assoilzied  the  defenders  (respondents),  where- 
upon an  advocation  was  brought,  to  which  was  added  a  de- 
clarator ;  and  both  actions  having  been  conjoined,  the  appel- 
lant pleading,  1st,  That  the  transactions  gone  into  amounted 
toaa  assignation  of  the  lease  on  the  part  of  the  respondent 
Alexander  M'Hutchon.      2d,  That  the  respondent  had  no 
control  over  the  committee  appointed  as  managers,  whom 
he  suffered  to  remain  in  the  natural  possession  of  the  land. 
3d,  That  they  had  subset  and  assigned  the  farms  from  year 
to  year,  and  were  neglecting  the  interests  of  the  farm,  and 
contravening  the  stipulations  of  the  tack.     4th,  If  it  was 
competent  for  a  person  entered  heir  cum  beneficio  inventarii 
to  appoint  managers  with  instructions  to  account  to  the 
creditors  of  a  deceased  tenant,  the  clause  secluding  assig-  Durham  v. 
nees  and  subtenants  would  be  defeated.     In  answer,  the  Henderson  & 
respondent  contended  that  the  managers  were  no  more  than  jan.  23,1773. 
stewards  or  servants  answerable  to  him.     The  last  appointed  Mor.  15283, 
managers  were  appointed  by  himself,  the  managers  appointed  ^jj^  ^^^  ^^  ^jj^ 
by  the  creditors  having  ceased  to  act.   These  managers  were  case  of  Dal- 

therefore  no  way  connected  with  the  creditors,  nor  account-     "*'^f'  , 
•^  son,  Dec.  1, 

able  to  them,  but  accountable  to  the  respondent,  whom  the  i802,  F.  C. 
creditors  had  discharged.     A  proof  was  allowed  to  both 
parties,  in  which  it  was  clearly  proved  that  the  farm  was 
managed  by  certain  creditors,  but  that  no  assignation  had 
been  granted* 
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1807.  Pending  the  action,  an  agreement  was  entered  into  by 

"^"■^"^    the  respondent  Alexander  M^Hutchon,  on  the  one  part,  and 

"allowat^  Charles  Selkrig  and  others,  acting  for  the  creditors,  where- 

r.  by,  for  a  certain  sum,  they  discharged  all  claims  against 

'**°'&^°°*''  him   as   representiug   his   brother,    and  sold   to   him   the 

stocking. 

The  cause  was  reported  to  the  Court ;  and,  on  advising 
Jao.  19, 1803.  memorials,  the  following  interlocutor  was  pronounced : — 
''  The  Lords  having  the  mutual  memorials  for  the  parties, 
"  with  the  proof  adduced,  and  further  proceedings,  they,  in 
''  the  advocation,  advocate  the  cause,  and  conjoin  the  same 
"  with  the  process  of  declarator,  sustain  the  defences,  and 
"  assoilzie  the  defenders  from  the  conclusions  of  both  ac- 
"  tions,  find  the  pursuer  liable  in  the  full  expense  of  extract, 
Jane  7, 1803. «  but  find  no  other  expenses  due."*    On  reclaiming  peti- 


*  Opinions  of  the  Judges  : — 

Lord  President  Campbell  said  : — *^  Both  parties  seem  here  tc 
have  been  in  a  mistake,  in  supposing  that  the  defender  could  nol 
succeed  to  this  faim,  as  heir  to  his  brother  in  the  lease,  without  in< 
curring  a  passive  title,  unless  he  entered  cum  beneficio  inventaru^ 
which,  it  is  supposed,  made  him  a  trustee  for  the  creditors ;  Ist. 
The  heir  in  a  lease,  which  excludes  assignees  and  subtenants,  takes 
a  right  which  no  other  person  can  enjoy.  It  is  a  sort  of  tailzied  fee, 
which  creditors  cannot  touch  ;  and  the  heir  taking  it  after  the  death 
of  the  original  tacksman,  does  not  represent  him,  but  takes  it  suo 
jurty  as  conditional  institute  by  the  joint  will  of  the  original  tacks- 
man and  the  landlord.  It  is  one  of  the  conditions  of  the  transac- 
tion, that  it  shall  not  be  a  subject  of  representation,  but  that  the  per- 
son who  is  heir  designative,  shall  take,  as  eventual  tacksman,  or  at 
least  as  an  heir  under  a  strict  entail,  and  of  course  be  liable  to  the 
landlord  in  all  the  prestations  of  the  tack,  and  run  the  sole  risk  of 
profit  or  loss,  as  he  is  not  accountable  to  any  other  person.  So  it 
Unreported,  was  considered  by  the  Court  in  the  case  of  Ogilvy  v.  Arnot,  18th 
May  1/96,  and  1st  March  1799.  The  defender,  therefore,  might, 
with  perfect  safety,  have  taken  up  this  tack  upon  his  brother  s  death, 
without  any  service  cum  beneficio,  or  any  transaction  with  creditors  ; 
and  it  was  imprudent  in  him  to  introduce  their  trustees  into  the 
possession,  which  has  given  a  colour  to  the  action  now  raised  against 
him.  In  all  events,  he  was  an  heir  of  provision  in  the  strictest 
sense,  and  not  liable  ultra  valorem. 

''  2d.  It  appears,  however,  that  as  he  did  this,  either  from  igno- 
rance, or  from  a  laudable  desire  to  see  his  brother's  debts  paid,  the 
only  consequence  which  could  follow  in  law  was,  that  the  landlord 
had  a  right  to  insist  that  these  trustees,  as  virtual  assignees^  should 
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b'oD,  which  sought,  at  all  events,  for  a  decree  of  remoTing       1807. 

agaiaat  Selkrig,  trustee  for  the  creditors,  the  Court  found,     

"  In  respect  Charles  Selkrig,  the  trustee  for  the  creditors  of  ^o"^^*^^' 
"M'Hutchon,  does  not  claim  possession  of  the  farms  in  v. 

"  question,  it  is  unnecessary  to  pronounce  any  decree  of  re-  »'hdichom, 
"moving  against  him,  and  quoad  ultra  adheres  to  their 
**  former  interlocutor,  and  refuse  the  desire  of  the  petition." 

Against  these  interlocutors  the  present  appeal  was 
brought  by  the  landlord  to  the  House  of  Lords. 

Pleaded  Jor  the  Appellant, — In  the  present  case,  the 
lease  to  the  deceased  Hugh  M'Hutchon  and  his  heirs,  ex* 
pressly  excluding  assignees  and  subtenants,  legal  or  con- 
Tentional,  in  whole  or  in  part,  meant  nothing  more  nor  less 
than  an  exclusion  of  either  creditors  of  the  lessee  adjudging 
orattaching  his  right  by  legal  process,  or  persons  acquiring  by 
purchase  or  voluntary  transmissions  ;  and,  accordingly,  the 


be  removed,  and  that  the  defender  himself  should  take  the  posses- 
BOQ  and  management,  as  the  only  person  entitled  to  do  so.  The 
lease  contains  no  clause  of  forfeiture,  nor  can  any  take  place. 

"  3d.  The  defender  is  now  in  full  possession,  in  consequence  of 
tbetianaaction  by  which  the  creditors  have  given  up  any  claim,  which, 
although  unnecessary,  was  perfectly  legal  and  fair.  The  entry  cum 
hmfcio  inventarii  was  a  superfluous  step,  and  can  make  no  differ- 
eooe  upon  the  question.  Could  the  creditors  have  forced  him  not 
to  remove  ?" 

L)RD  Bannatynb. — '^  I  think  the  possession  by  managers  was 
indefrad  of  the  lease." 

Lord  Mbadowbank. — '^  The  lease  is  descendible  to  heirs,  and 
H'Hotchon  cannot  be  removed.  He  may  apply  the  profits  as  he 
pleases.     The  heir  is  liable  in  valorem** 

Lord  Hbrmand. — ^^  He  is  not  like  an  heir  of  entail,  who  does 
not  represent  his  predecessor,  but  only  the  tailzier.  The  entry  cum 
kneficio  inventarii  was  proper,  in  order  to  save  him  from  the  risk  of 
paisire  title.  I  am  clear  that  he  could  not  take  this  tack  without  being 
liable  to  creditors.  This  he  very  soon  declared,  and  that  he  would 
ttot  possess,  and  that  the  creditors  must  keep  him  free  of  all  claims.*' 

Lord  Craig. — ^*  There  is  here  no  assignation,  and  the  possession 
tt  for  the  tenant^  t.  e.  the  deceased  tenant,  for  whose  debts  we  must 
appose  the  present  tenant  liable,  to  the  extent  of  the  profits  of  the 
brm,  ergOj  the  management  must  be  under  him." 

Lord  Balmuto. — "  M^Hutchon  is  the  tenant  to  all  intents  and 
V^irposes.     He  cannot  give  it  up  without  Lord  Gallo way's  consent. 

He  is  liable  to  all  the  prestations  of  the  lease." 
I^  President  Campbell's  Session  Papers,  vol.  110. 
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1807.       creditors  of  Hugh  M^Hutchon  never  thought  of  adjadgin 
-~~"""    this  lease,  nor  did  they  think  of  taking,  or  the  responder 
GALLOWAY    Alexander,  the  heir,  of  granting  an  assignment.     All  coi 
V-  cerned  were  sensible  it  would  be  vain  to  follow  such  courses 

^^^      *  but  the  trustees  for  Hugh  M'Uutchon^s  creditors  were  I( 
into  the  possession,  iinder  the  colour  of  its  being  the  poi 
session  of  the  heir,  or,  more  properly,  they  assumed  th 
possession  without  even  that  colour,  as  they  had  no  specie 
authority  from  the  heir,  and  can  hardly  be  said  to  have  ha 
his  connivaace.    The  only  question  then,  while  matters  wei 
in  that  state,  was.  Whether  the  bargain  which  the  appellar 
made  with  the  lessee  could  be  defeated  in  that  way  by  sue 
a  device,  a  question  which  surely  needs  little  discussion.    1 
was  agreed  that  the  farm  should  be  possessed  by  Hug 
M^Uutchon  and  his  heirs,  but  not  by  their  assignees  or  aul 
tenants,  that  is,  none  but  he  or  his  heirs  should  possess ;  an 
yet  here  were  stranger  tenants,  and  of  the  worst  specie! 
introduced,  being  a  set  of  creditors,  or  trustees  for  creditor- 
and  their  subtenants,  who  had   no   individual  interest  t 
manage  the  farm  properly,  but  whose  whole  object  was  - 
draw  as  much  money  from  it  as  possible,  though  every  wo'j 
of  the  lease  shows  that  it  was  granted  with  a  view,  and  ^ 
the  expectation  of  the  farm  being  improved.     Nor  is  it  an 
answer  to  say,  that  by  the  lease  the  tenant  was  under  n 
obligation  to  reside  upon  the  farm — in  the  nature  of  things 
ho  could  not  reside  on  all  the  four  farms, — and  Uiat  the  ex- 
clusion of  assignees  and  subtenants  was  therefore  not  repug« 
nant  to  the  lessee  occupying  the  farm  by  servants,  or  per- 
sons  managing  for  him  ;  but  this  doctrine  the  appellant  haf 
no  occasion  to  dispute,  when  the  facts  of  this  case  are  at 
tended  to.     The  fact  is,  that  Alexander  M'Hutchon  is  doi 
in  possession.     The  managers,  who  are  said  to  be  in  posses 
sion  for  him,  are  not  so, — they  are  in  possession  for  the  credi 
tors,  for  whose  behoof  they  act,  and  to  whom  the  profits  oi 
rents  of  the  farm  are  paid.     2d.  The  question  then  is,  Whe« 
ther  the  agreement  entered  into,  pending  this  cause,  and  a1 
the  last  stage  of  it,  ought  to  make  any  difference  ?     It  car 
make  none,  because  it  is  obviously  just  another  device  fal- 
len upon,  when  it  was  seen  the  former  devices  would  not 
do.    The  agreement  states  what  is  false,  that  Alexandei 
did  enter  into  possession  of  the  farm  as  heir  ;  while,  on 
the  other  hand,  in  other  jiarts,  it  acknowledges  that  tfai^ 
possession  was  for  behoof  of  his  brother's  creditors.     It  par- 
ports  to  give  him  actual  possession,  and  draws  that  back  to 
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Martinmas  1802,  though  it  is  undeniable  that  he  was  not,       1€07. 
and  could  not  be  in  possession,  at  least,  until  after  the  last 


date  of  his  contract,  8th  of  January  1803.     That  contract  "^"^"^^^^ 
also  shows  that  nothing  on  the  farm  was  his,  not  so  much  as  «. 

the  instruments  of  husbandry,  far  less  the  stocking,  until  the  m'hdtchon, 
date  of  that  contract.  Supposing,  therefore,  that  the  actual 
possession  of  the  stocking  of  the  farm  wa,s  delivered  over  to 
Alexander  M'Hutchon  after  the  date  of  the  contract,  which 
was  the  8th  of  January  1803,  and  before  the  Court  gave 
jadgment,  which  was  upon  the  18th  of  the  same  month  ;  in 
irhat  character  did  he  then  possess  ?  It  was  not  surely  as 
ieir  of  Hugh  M^Ilutchon,  but  under  the  sufferance  of  Hugh's 
creditors.  And  the  whole  transaction  is  the  same  as  if  he 
liad  assigned  to  Hugh's  creditors,  and  Hugh's  creditors  had 
assigned  back  to  him. 

Pleaded  for  the  Respondents. — 1st.  Neither  the  assignment, 
Dor  any  such  transaction  as  that  alluded  to,  ever  existed. 
2d.  If  there  bad  been  an  assignment  of  the  lease,  or  any 
tnmsaction  equivalent  thereto,  although  it  might  have  fur- 
nished ground  for  an  action  of  damages,  it  would  not  have 
been  relevant  to  infer  the  appellant's  conclusion  of  irritancy 
and  removing  against  the  respondent.      3d.  Even  if  the 
transaction  libelled  had  been  proved,  and  had  been  relevant 
toinfer  an  irritancy  against  the  respondent,  it  must  have  been 
competent  for  the  respondent  to  purge  it  at  any  time  be- 
fore final  judgment ;  and  he  must  be  held  to  have  purged  it, 
by  obtaining  a  discharge  from  the  creditors,  which  is  dated 
27th  and  29th  December  1802,  and  5th  and  8th  January 
1803. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appellant,  Wm.  Adam^  Charles  Hay. 
For  the  Respondents,  John  Clerkf  Wm.  Alexander,  David 

Cathcart. 

Note. — One  of  the  cases  founded  on  by  the  appellant,  Durham 
^*  Henderson  and  Livingstone,  23d  Januaiy  1773,  Mor.  Diet. 
15,283,  it  was  observed  on  the  bench,  had  been  prematurely  and  er- 
roneously collected^  as  that  judgment  had  been  altered  by  a  subse- 
T'^nt  interlocutor  of  the  18th  January  177^  i  snd  the  final  judgment 
^  the  8th  March  same  year,  refused  a  reclaiming  petition,  complaiu- 
ing  against  that  alteration. 
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1807. 


V. '    ^'  David  Thomson,  W.S.,  and  Marg4Ret  Thom- 
TATE,  &c.        BON  and  Jean  Thomson,  the  Children  and  , 

Representatives  of  Alexander  Thomson,  yAppellai 
Esq.  late  Deputy-Cashier  of  the  Excise  in  f 
Scotland,  deceased,        ... 
Alexander  Kincaid  Tate,  Writer  in  Edin- 
burgh,  Trustee  appointed  by  Mrs.   Jeani 
Livingstone  'or  Alison,  relict  of  Alex-  >  Respondi 
ANDER  Alison,  Esq.,  Deputy- Cashier  of  Ex- 1 
cise,  Elizabeth  Hood  and  Others,  -^ 

House  of  Lords,  11th  July  1807. 

Reduction  op  Deeds — Insanity — Relevancy — Interest  to  I 
— 1.  A  reduction  of  deeds  was  brought,  on  the  ground  of  insai 
The  granter  of  the  deeds  had  been  insane  in  1795,  and  the  d 
challenged  were  executed  in  1798;  but  there  was  no  spe 
allegation  that  the  granter,  at  the  dates  of  these  deeds,  was  ins 
Held  the  facts  irrelevant,  and  too  vague  to  go  to  proof.  2.  Tl 
was  a  previous  deed,  which  excluded  the  pursuer,  but  which 
not  challenged.  Held  him  also  to  have  no  title,  in  respect  of ' 
deed,  to  insist  in  the  present  action. 

This  was  a  reduction  of  certain  deeds,  on  the  grounc 
incapacity,  in  the  following  circumstances. 

Mr.  Alison,  deputy-cashier  of  Excise,  •  on  7th  Ma 
1787,  executed  a  trust-deed,  giving  to  his  trife,  Mrs.  Alie 
the  liferent  of  his  whole  property,  with  right  to  dispose 
the  sum  of  £500  of  the  capital  at  her  death  ;  the  resid 
at  her  death,  going  to  the  late  Alexander  Thomson,  i 
even  succeeding  also  to  the  £500,  if  not  expressly  otherv 
conveyed  by  his  wife.  The  deed  contained  a  clause, 
serving  power  to  Mr.  Alison  to  alter  the  destination  of 
property  at  pleasure. 

On  the  28th  August  1787,  he  executed  a  deed  relative 
the  trust-deed,  in  which  he  required  his  trustees,  of  wl 
Alexander  Thomson  was  one,  to  convey  **  to  Mrs.  Jean 
•*  vingstone,  my  well  beloved  spouse,  if  she  shall  happer 
"  survive  me,  and  be  alive  at  the  end  of  twelve  calen 
"  months  after  my  decease ;  at  which  period  I  compute  i 
'*  my  subjects  may  be  liquidated,  to  whom,  in  that  ev< 
"  and  to  her  disponee,  expressly  secluding  her  heirs  ; 
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"executors,  I  do  hereby  dispone,  assign,  and  make  over,       1807. 
''the  said  free  residue  of  my  subjects^  debts,  means  and 


•4 


effects,  heritable  and  moveable,  to  be  disposed  of  at  her '^'*^'*^^'^»  ^^ 
"  pleasure,  absolutely  and  without  restriction,  recommend-  tats,  &c. 
**iDg  to  her,  however,  in  the  disposal  thereof,  either  in  her 
•*  own  lifetime  or  at  her  decease,  that  as  my  affection  for 
"  her  hath  induced  me  to  give  her  all  my  property,  to  the 
*'  prejudice  of  my  own  relations,  she  have  these,  my  nearest 
^relations,  in  grateful  remembrance  in  the  disposal  of  what 
'*  shall  devolve  to  her  by  virtue  hereof ;  and,  in  case  the  said 
*' Mrs.  Jean  Livingstone  do  not  survive  me,  and  be  alive  at  the 
^  end  of  twelve  calendar  months  after  my  decease,  or  shall 
*'f&il  to  make  any  special  disposition  or  conveyance  in  writ- 
•*ing  as  hereunto  relative  of  what  shall  devolve  to,  and  be 
**  Tested  in  her  by  this  deed  ;  in  either  of  these  events,  I 
*Mo  hereby  declare,  that,  after  the  purposes  aforesaid  are 
''Mfilledy  then  the  whole  free  produce  and  residue  of  my 
''robjects,  means,  and  effects,  heritable  and  moveable,  shall 
*"  belong  to  the  said  Alexander  Thomson,  my  clerk  and  as- 
"  Bstant,  his  heirs,  executors,  and  assignees  whomsoever ;  to 
whom  I  do  hereby,  in  the  above  events^  dispone  and  con- 
"Tey  the  same."" 

Ur.  Thomson,  the  person  intended  to  be  ultimately  fa- 
Toured,  was  married  to  Mr.  Alison's  niece,  and  Mr.  Thomson's 
iamilj  were  the  heirs  at  law  of  a  Mr.  Toung,  who  was  the 
heir  at  law  of  Mrs.  Alison. 

On  the  16th  of  January  1792,  Mr.  Alison  executed  another  1792. 
oeed,  by  which  he  returned  to  his  first  intention,  of  bestow- 
ing on  his  wire  the  power  only  of  disposing  of  £500,  and 
the  residue  to  belong  to  Mr.  Thomson.  In  this  deed  he 
expressly  revokes  "  the  deed  28th  of  August  1787,"  and  de- 
ebed  it  "  null  and  void." 

Bat,  on  the  10th  of  November  1793,  he  appended  to  the  1793. 
tbove  deed,  a  revocation  of  it,  also  in  these  terms : — **  Upon 
'*  reconsidering  the  state  of  my  affairs,  which  have  lately 
**  altered,  I  have  thought  it  proper  to  alter  and  make  void 
^  this  deed,  and  declare  that  my  supplementary  disposition 
*'  tad  settlement,  dated  28th  August  1787,  still  remaining 
"  m  mj  custody,  shall  be  effectual  and  subsisting,  if  the 
**  ttine  is  not  altered  by  me  afterwards." 

^On  29th  November  1793,  he  executed  another  deed,       1793. 
^wUchhe  bequeathed,  **  on  account  of  faithful  services 
**  and  affinity,  £1000  to  Mr.  Thomson,"  adding,  that  this 

▼OU  V.  N 
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1807.       was  "  besides  the  hope  of  succession,^  which  sam  was  de- 
clared payable  six  months  after  his  death. 


TH0M80H,  &0.     Mr.  Alison  died  on  16th  July  1794,    On  29th  October 
TATE^  Kc.    1794,  about  four  months  after  her  husband's  death,  Mrs. 

1794.  Alison  executed  a  testamentary  deed,  conveying  to  certain 
executors,  her  effects  in  general,  without  any  mention  oi 
Mr.  Thomson. 

1795.  In  the  following  year  she  became  insane,  and  remained 
under  strict  keeping  for  some  time.  The  appellants  allege 
that  she  never  completely  recovered  her  intellects ;   bul 

1798.  stated,  that  in  the  year  1798,  she  could  not  have  been  pro< 
nounced  to  be  entirely  insane.  On  22nd  June  of  that  year. 
she  executed  a  trust  deed,  conveying  to  the  respondent,  ii 
trust  for  the  other  respondents,  her  whole  property^  de 
ducting  several  legacies^  one  of  which  was  to  Mr.  Thomson 

1798.  of  £750.  This  deed  was  ratified  by  another  on  22d  De 
cember ;  and,  on  10th  December  1799,  she  executed  anothfi: 
deed,  revoking  her  legacy  of  £750  to  Mr.  Thomson. 

It  was  of  these  three  last  deeds,  executed  by  Mrs.  Alison 
that  the  present  reduction  was  brought,  first  by  Mr.  Tbom< 
son,  and  afterwards  continued  by  the  appellants,  in  order 
to  have  them  set  aside,  on  the  following  grounds : — 1.  Thai 
Mrs.  Alison  had  been,  and  was  entirely  insane  in  the  year 
1795.  2.  That  she  never  afterwards  recovered  the  vigour 
of  her  mind  which  she  may  have  possessed  before  her  io* 
sanity,  and  that,  at  the  dates  of  the  deeds  in  question,  and 
for  some  time  prior  and  posterior  thereto,  although  not  m- 
sane^  her  mind  was  in  a  state  of  great  imbecility.  3.  That, 
in  her  weak  state  of  mind,  she  was  practised  on  and  impor- 
tuned by  the  respondents,  Mr.  Tate  and  Miss  Hood  before 
mentioned,  in  order  to  prevail  on  her  to  make  a  will  in  br 
vour  of  themselves,  and  to  deprive  Mr.  Thomson  of  hifl 
rights.  4.  That  her  eyesight,  at  the  dates  of  these  deedsi 
was  so  bad  as  to  be  entirely  incapable  of  reading  these  deed0« 
5.  That  she  had  always  expressed  an  intention  of  bequeathe 
ing  her  property  differently.  6.  That  the  deeds  were  mpi 
read  over  to  her  at  the  time  she  is  said  to  have  subscribed 
them,  some  of  the  testamentary  witnesses  not  seeing  hei 
adhibit  her  subscription  or  hear  her  acknowledge  it.  7 
That  Mrs.  Alison  had  never  given  instructions  to  any  one  U 
frame  the  deeds  under  reduction,  and  that  she  never  wc 
tually  knew  or  understood  the  import  of  the  deedn  Mid  ^ 
contain  her  last  will. 
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Id  a  condescendence,  these  facts  were  embodied,  and       i807. 
offered  to  be  proved  bj  parole  evidence. 


The  answer  made  to  these  was,  that  the  facts  condescended  ^"«««o*'»  ^« 
on,  inregard  to  insanity  and  imbecility,  were  altogether  irrele-    iatb',  &c. 
Tant  to  infer  the  conclusions  drawn  from  them  ;  besides,  that 
tbe  appellants  bad  no  interest  to  insist  in  the  action,  being 
excloded  by  the  prior  deed  1794,  which  stood  unchallenged. 

Replies  and  duplies  followed  these  answers,  whereupon  July  12, 1802. 
the  Lord  Ordinary  pronounced  this  interlocutor : — *'  Hav- 
"iog  considered  the  foregoing  condescendence,  pursuers^ 
**  replies  and  duplies,  productions,  and  whole  process.  With 
''i^ard  to  the  first  article  in  the  condescendence,  Finds, 
''that  it  is  not  alleged  that  the  late  Mrs.  Alison  was  in  a  state 
**  of  insanity,  when  any  of  the  deeds  under  challenge  were 
"executed.  As  to  the  second  article,  finds.  That  though 
"it  is  said  Mrs.  Alison  never  afterwards  recovered  the 
*?igoiir  of  her  mind  which  she  possessed  before  insanity, 
''jet  it  is  not  alleged  that  she  was  in  a  state  of  incapacity 
"when  these  deeds  were  granted;  (on  the  contrary,  the  This  part  He- 
"pursuer  himself  has  shown,  that  in  his  opinion,  sho  was^Jl*^*^'"  ^^^ 
"not  incapable,  by  having  transacted  business  with,  and  Lords. 
''tiken  receipts  from  her).  With  respect  to  the  seventh 
"irtide,  where  it  is  said,  that  Mrs.  Alison  never  actually 
"knew  or  understood  the  import  of  the  deeds  under  re* 
*dnction,  finds,  That  this  is  too  vaguely  stated,  and  the 
''mode  of  evidence  not  sufficiently  pointed  out,  so  as  to 
"obtain  a  proof  thereof;  finds,  That  the  other  articles 
''in  the  condescendence  are  not  relevant;  therefore,  and 
"in  respect  of  the  prior  deed,  executed  by  Mrs.  Alison  on 
*'the  29th  October  1794,  of  which  no  challenge  is  brought, 
''lod  which  excludes  the  pursuers^  title  to  insist  in  the  pre- 
"lent  action,  assoilzies  the  defenders  from  the  whole  con- 
"dusions  thereof,  and  decerns." 

On  representation,  suggesting  that  the  Lord  Ordinary 
might  take  the  case  to  report,  in  case  his  Lordship  continued 
of  opinion  that  no  proof  ought  to  be  allowed.  The  Lord 
Ordinary  took  the  case  to  report.  Informations  were  or* 
iered  and  lodged ;  and,  of  this  date,  the  following  inter- Jan.  12, 1803. 
kmtor  was  pronounced :— -''  On  report  of  Lord  Craig,  and 
"having  advised  the  informations,  the  Lords    repel   the 

"  reasons  of  reduction,  assoilzie  the  defender,  and  decern  ; 

^Vttifind  expenses  due  to  neither  party."    On  reclaiming 

Tuition  and  answers  the  Lords  adhered.  June  7,  — -« 
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1B07.  Against  theso  interlocatora  the  present  appeal  was  broaglife 

— —  by  the  pursuer  to  the  House  of  Lords. 
THOMsoM.  &c.  PUadedfor  the  Appellants.— }&t.  Alison's  deed  of  28th 
TATK,  &c.  August  1787  was  revoked,  and  declared  null  and  void,  and 
not  afterwards  revived  in  a  legal  manner,  so  that  Mrs.  Ali- 
son (even  if  her  mind  had  been  entire),  had  it  not  in  her 
power  to  dispose  of  her  husband's  property  to  any  further 
extent  than  what  was  allowed  by  the  prior  deed,  viz.  £500. 
2.  The  will  made  by  Mrs.  Alison,  dated  29th  October  1794, 
a  few  months  after  her  husband's  death,  did  not  mention  or 
refer  to  her  husband's  settlements,  and  neither  was  intended 
to  comprehend,  nor  could  comprehend,  the  property  con- 
veyed by  these  settlements  to  her,  under  the  positive  con- 
dition, that  if  that  property  should  not  be  specially  con- 
reyed  by  her  by  a  deed  referring  to  them,  it  should  belong 
to  the  appellants  ;  consequently,  the  appellants  are  not 
precluded  by  that  will  from  challenging  what  are  alleged 
to  have  boon  Mrs.  Alison's  subsequent  deeds.  3.  Mrs. 
Alison  not  only  gave  no  instructions  to  make  out  the  deeds 
under  challenge,  but  was  incapable  of  doing  so,  on  account 
of  great  weakness  of  mind  and  want  of  memory.  4.  The 
deeds  were  not  duly  executed,  not  having  been  read  over 
to  her  when  signed,  she  being  incapable  of  reading  them 
herself  from  defect  of  eyesight,  and  the  witnesses  having 
been  ignorant  of  her  person.  5.  At  the  date  of  the  last 
deed  she  had  relapsed  into  a  state  of  absolute  insanity.  6. 
The  respondent  and  Miss  Hood  misrepresented  to  Mrs. 
Alison  Mr.  Thomson's  conduct  towards  her,  and,  by  impor« 
tunity  and  deceit,  prevailed  on  her  to  subscribe  the  deeds, 
the  effect  of  which,  if  sustained,  would  be  to  disappoint  Mr* 
Alison's  heirs  at  law  of  the  succession.  8.  Evidence  of  alL 
these  particulars  having  been  offered,  the  Court  of  Session 
ought,  at  any  rate,  before  answer,  to  have  allowed  a  proof 
of  the  facts  stated  in  the  late  Mr.  Thomson^s  condescend- 
ence and  reclaiming  petition. 

Pleaded  for  the  Respondents, — The  disposition  and  deed 
of  settlement  executed  by  Mrs.  Alison  on  29th  Oct.  17949 
completely  excludes  the  appellants'  title  to  insist  in  the 
present  action.  That  deed  was  executed  when,  according  to 
the  appellants'  own  statement,  the  vigour  of  Mrs.  Alison'f 
mind  was  yet  entire,  and,  in  fact,  full  ten  months  before  tbe 
first  attack  of  the  malady  which  the  appellants  found  on;  aody 
accordingly,  to  this  hour  the  appellants  have  never  insfti* 
tuted  any  legal  challenge  of  that  deed.     By  the  terms  of 
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that  settlement,  Mrs.  Alison  Tests  her  whole  estate  in  tfus-       i807. 
tees,  for  behoof  of  her  nephew,  Mr.  Adam  Callender,  and 


Miss  Hood  ;  thus  demonstrating  her  will  and  determination  thomsov,  &c. 
in  favour  of  the  very  persons  to  whom  she  again  gives  the    tatb'  &c. 
principal  interest  in  her  funds  by  the  deeds  under  challenge. 
Hence  it  is  plain,  that  although  these  last  deeds  were  to  be 
reduced  and  set  aside  in  tow,  the  appellants  would  have 
neither  right,  title,  nor  interest  in  Mrs.  Alison's  estate,  be- 
cause, in  that  event,  every  fraction  of  her  funds  would  go  to 
Mr.  Callendcr  and  Miss  Hood,  in  terms  of  this  prior  settle* 
ment.    Now  the  respondents  apprehend,  that  no  rule  of  law 
is  more  firmly  established  than  this,  that,  when  the  interest 
of  a  pursuer  is  cut  off  by  a  deed  not  brought  under  challenge, 
and  which  stands  unconnected  with  those  to  which  the  re- 
duction applies,  it  puts  an  end  to  his  right  to  insist.     2d. 
Mrs.  Alison  being  the  absolute  and  unlimited  proprietor  of 
the  estate  left  her  by  her  husband,  she  was  entitled  to  dis- 
pose thereof  in  any  way  she  thought  fit ;  and  she  has  accord- 
ingly done  so  in  an  unexceptionable  manner,  by  the  deeds 
under  challenge.   And  Mrs.  Alison  was  not  rendered  incapa- 
citated from  executing  these  deeds  on  the  ground  of  insanity, 
for  although  she  was  afflicted  with  that  malady  some  years 
before  the  dates  of  these  deeds,  it  does  not  follow  that  she 
was  80  incapacitated  at  the  time  these   were  executed. 
This,  in  law,  it  is  necessary  to  establish  and  prove.     Here 
the  pursuer  has  not  ventured  even  to  aver  this,  which, 
in  order  to   found  a  relevant  ground  in  law  to  set  aside 
these  deeds,  on  the  head  of  insanity,  was  absolutely  neces- 
sary.   But  the  fact  was,  the  late  Alexander  Thomson,  the 
pursuer  in  the  cause,  could  not,  in  conscience,  aver  what 
.was  so  contrary  to  the  fact,  for,  from  the  deceased  Mrs. 
Alison's  transactions  with  him  in  business  in  the  years  1797, 
1798, 1799,  as  one  of  the  trustees  of  her  deceased  husband, 
it  appeared  that  she  had  been  consulted,  as  appeared  from 
thetrastees'  sederunt-bookand  other  writs  in  process,  about 
the  trust  affairs,  in  any  matter  of  importance,  and  that  these 
trustees  had  continued  to  take,  and  she  to  grant  and  sign 
receipts  and  discharges  in  reference  to  payments  received 
by  her,  and  other  matters  regarding  the  trust.     So  that  he 
has  not  been  able,  and,  in  point  of  law,  has  not  stated  any 
relevant  averment  of  insanity  at  the  times  these  deeds  were 
executed.    3.  As  to  the  plea,  that  the  deeds  were  not  read 
over  to  her  at  the  time  they  were  executed,  and  that  the 
witnesses  did  not  know  her,  nor  the  contents  of  the  deed 
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1807.       they  subBcribed,  in  point  of  law,  neither  of  all  theee  were 
7"    necessary  in  the  present  case.    It  is  not  necessary  that  the 
^     '  witnesses  know,  either  the  granter,  or  the  contents  of  the 
ALBXANDBB,  dcod.     All  that  is  necessary  is,  that  they  are  informed  of 
who  it  is  that  is  to  sign,  and  that  tliat  person  is  seen  to 
subscribe  the  deed,  or  heard  to  acknowledge  her  subscrip- 
tion. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  of  the  Lord 
Ordinary  of  the  12th  Jan.  1802  complained  of  be 
varied,  by  leaving  out  after  (granted)  to  (with),  and 
after  (are)  by  inserting  (either),  and  after  (relevant)  by 
inserting  (or  too  vaguely  stated),  in  page  5,  and  that 
with  these  variations,  the  interlocutors  complained  of 
be,  and  the  same  are  hereby  affirmed. 
For  the  Appellant,  Wm,  Alexander,  W.  Maxwell  Morrison. 
For  the  Respondents,  Henry  Erskine,  Wm.  Adam,  Thomas 

W.  Bairdy  Andrew  Cassels. 

Note. — ^Unreported  in  the  Court  of  Sestton. 


Appellants; 


John  Pettigrew  Wilson,  Principal  Tacks- ^ 

man  of  the  Lands  and  Coal  at  Green,  near 

Glasgow;    Janet,  Grizel,    Elizabeth, 

Mary,  Agnes,  and  Margaret    Petti- 

OREWS,  Joint  Proprietors  of  the  said  lands; 

and  Walter  Wilson,  Merchant  in  Glas- 
gow, Husband  of  the  said  Margaret  for 

his  interest,  .... 

John  Alexander,  Merchant  in  Glasgow  ;*\ 

James  Hopkirk  of  Dalbeth,    Merchant  f 

there;  and  Thomas  Ed inoton,  of  Clyde f  ^^^^P^^^^^' 

Ironworks,        .        -        -        .  J 

House  of  Lords,  12th  August  1807. 

Damages — Relevancy — Bankruptcy  —  Liability  op  Tbvitii^ 
AND  Commissioners  for  Damages. — The  trustee  and  commisnon*— 
era  on  a  bankrupt  company  estate,  the  chief  assets  of  which  consist^  - 
ed  of  a  valuable  lease  of  coal,  entered  into  the  possession  of  thi^ 
lease,  and  wrought  the  coal  for  behoof  of  the  creditors.  In  doiogp 
this,  they  wrought  the  coal  in  such  a  manner  as  to  do  great 
mage  to  the  value  of  the  coal  and  surface  above.  In  an  \ 
of  damages  agamst  them,  they  stated  that  the  action  was  i 
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▼ant  against  a  trnstee  and  commisrioneni  appointed  bj  act  of       1807. 
Ptoliamcnt  to  manage  the  bankrupt  estate  to  the  best  of  their 


judgment.    Held  the  action  not  releyant    In  the  House  of  Lords  wilsok,  &e. 
case  remitted,  with  strong  doubts  expressed  as  to  the  correctness  ^* 

of  the  judgment.  ^, 

The  appellants,  Janet  and  Grizel  Pettigrew,  had  right  to  the 

lands  of  Green,  as  adjudging  creditors  of  John  Pettigrew  of 

Green,  their  brother ;  and  afterwards  thej,  along  with  the 

other  appellants,  succeeded  to  those  landsas  heirs  portioners. 

On  14th  July  1790,  while  they  held  these  lands  as  adjudging 

creditors,  Janet  and  Grizel  granted  a  lease  to  '*  John  Petti- 

•*  grew  Wilson,  their  nephew,  (then  only  13  years  of  age), 

"  and  to  his  father,  Walter  Wilson,  as  curator  for  him,  but 

"far  his  fue  and  behoof  solely^"  for  the  space  of  21  years, 

they  being  bound,  in  working  the  coal,   ^*  to  leave  a  proper 

'*  number  of  stoops  or  pillars  for  the  support  of  the  roof  of 

*'  said  coal  hereafter,"  &c. 

Walter  Wilson,  the  father,  had  no  means  of  his  own.  He  had 
BO  knowledge  of  the  practical  working  of  coal ;  and,  by  the 
lease,  he  had  no  pecuniary  interest  bestowed,  and  was  only 
tutor  for  his  son.     He,  however,  in  order  to  carry  on  the 
working  of  this  coal,  took  into  partnership  one  John  Shiels, 
coalmaster  in  Gamlachie,  to  whom  he  assigned  (with  the 
appellant,    John    Pettigrew    Wilson''s    concurrence,    then 
aged  14,)  one  half  of  the  whole  concern  ;  and   the  busi- 
ness was  conducted  under  the  firm  of  Walter  Wilson  and 
Co.,  under  which  they  commenced  operations,  and  com- 
pleted two  pits.      But  neither  of  these  having  adequate 
funds,  they   bad  recourse,    first,    to    loans    from  Misses 
Janet  and  Grizel  Pettigrews ;  and,  subsequently,  with  the 
Bame  view,    had  to   assume  as  partners  Messrs.    James 
Hilligan   and  James   Burnside,    merchants    in  Glasgow ; 
And  then  the  firm  was  carried  on  under  the  title  of  the  Green 
Coal  Work  Company.    Within  a  year  thereafter,  Mr  Bum- 
4de  assigned  his  share  to  Mr.  Milligan  ;  and  soon  thereafter 
iir,  Milhgan  became  bankrupt,  and  John  Alexander  was  ap- 
pointed his  trustee,  who  raised  action  against  the  Green 
Coal  Company  for  £1268,  as  the  amount  of  certain  sums  al- 
leged to  be  due  by  the  Company  to  Milligan  and  Burnside, 
ud  obtained  decree  therefor  in  absence. 

Under  these  circumstances,  and  the  system  of  manage- 
ment adopted,  the  concern  became  ruinous  to  all ;  and,  at 
last,  Walter  Wilson  was  advised  to  appfy  for  sequestration, 
vrith  concurrence  of  John  Alexander,  a  creditor  to  the  ex- 
tent required  by  law.    John  Pettigrew  Wilson  was  then  un- 
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1807.       dcr  age,  and  waa  on  this  occasion  induced  to  subscribe  a 

"  mandate,  authorizing  this  application,  and  a  sequestration 

WILSON,  &c.  ^^  accordingly  awarded,  on  which  John  Alexander  was  ap- 

ALBXAMDEB,  poiuted  tfustee,  and  James  Hopkirk  and  Thomas  Eding- 

^^'         ton  appointed  commissioners. 

In  assuming  the  management  of  the  estate,  they  resolred, 
with  the  consent  of  the  creditors,  to  carry  on  and  work  the 
lease  of  the  coal,  which  lease  was  the  only  estate  belonging 
to  the  bankrupts. 

Soon  after  entering  on  the  management  of  the  working 
the  coal,  it  appeared  to  the  appellant,  John  Pettigrew  Wil- 
son, the  lessee,  and  also  to  the  Misses  Pettigrew,  that  tbey 
were  doing  so  in  a  manner  ruinous  to  the  value  of  the  coal 
and  to  their  property.  They  therefore  interfered  ;  the  lat- 
ter advanced  and  paid  off  many  of  the  debts  of  the  cre- 
ditors, and  offered  good  security  by  bond,  to  pay  the  re- 
maining claims  ranked  on  the  estate,  while  John  Pettigrew 
Wilson,  in  these  circumstances,  applied  for  a  recall  of  the 
sequestration.  A  long  litigation  ensued,  this  application 
being  vigorously  opposed  by  the  trustee  and  commissioners, 
but  terminated  ultimately  against  them,  the  Court  being  sa- 
tisfied that  the  caution  offered  was  sufficient,  and  the  seques- 
tration was  recalled  accordingly. 

The  presentaction  of  damages  was  brought  at  the  appellants' 
instance  against  the  respondents,  after  a  notarial  protest,  in- 
timating the  claim,  which  set  forth,  that  over  since  the  trustee 
and  commissioners  had  commenced  the  management  and 
working  of  the  coal,  they  had  neglected,  in  making  the  ex- 
cavations or  rooms,  to  make  proper  pillars  or  stoops  of  suf- 
ficient strength  and  thickness  in  the  pits  to  support  the  roo£^ 
bymeans  of  which,  not  only  great  damage  and  injury  had  been 
'  done  on  the  surface  to  the  mansion-house,  offices,  &c.,  but  also 
below,  by  the  loss  of  the  most  valuable  seam  of  coal,  from 
the  falling  down  of  the  roof,  and  consequent  influx  of  wa- 
ter. In  defence,  it  was  denied,  in  point  of  fact,  that  they  had 
not  managed  the  working  of  the  coal  properly.  They  fur- 
ther averred,  that,  as  trustee  and  commissioners  for  the  cre- 
ditors, they  relied  on  their  men  of  skill  doing  what  was  ne- 
cessary for  the  safe  and  profitable  working  of  the  coal,  for  be- 
hoof of  the  creditors.  Objection  was  also  taken  to  the  rele- 
vancy of  the  summons,  that  there  was  no  relevant  ground  in 
law  to  subject  the  trustee  and  commissioners  in  damages. 

The  Lord  Ordinary,  before  answer,  ordered  a  condescend- 
ence of  the  facts  offered  to  be  proved.  In  this  condescend- 
ence the  appellants  stated,  that,  before  the  respondents  en- 
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tered  on  the  management  of  the  works,  the  working  of  the       I807 
coal  had  been  conducted  in  a  regular  manner.     In  particu- 


lar, in  thispit,  the  rooms  or  excavations,  prior  to  the  seques-  ^"'«o^»  ^^* 
tration,  had  in  general  been  limited  to  four  yards  in  breadth  alexandbb, 
or  widenessy  and  the  stoops  or  pillars,  left  for  supporting  the        &c- 
coal  roof,  were  about  five  yards  square.    After  the  opera- 
tions of  the  respondents  had  gone  on  for  some  time,  this 
mode  of  working  was  reversed.    The  rooms,  in  place  of 
being  made  four  yards,  were  made  five  yards  at  the  very 
least  in  wideness ;  while  the  stoops  or  pillars  left,  which 
ought  to  have  been  increased  of  course  beyond  five  yards 
square  as  formerly,  were  now  reduced  to  be  from  two  to 
four  yards  square ;  nay,  some  of  them  were  made  only  four 
feet,  and  others  three  feet,  or  one  yard,  in  breadth  or  thick- 
ness.   So  much  was  this  system  carried  on,  that  the  colliers 
began  to  be  apprehensive,  from  the  cracking  of  the  pillars, 
of  their  safety,  by  the  falling  of  the  roof,  so  much  so,  that 
they,  on  8th  March  1797,  removed  the  horses  and  part  of  the 
machinery.    And,  next  day,  a  total  fall  of  the  roof  occurred, 
bj  all  which  the  loss  of  a  valuable  seamof  coal  was  sustained 
—also  by  influx  of  water,  damage  to  the  works  otherwise, 
and  also  damage  to  dwelling  houses  and  ofiices  at  Green 
above  had  occurred ;  and,  finally,  that  these  had  been  all 
occasioned  by  the  defenders,  or  Jamei^  Faulds,  who  ma- 
naged under  their  directions  and  authority.     In  answer  to 
tbis  condescendence,  the  trustee  stated  a  separate  defence, 
namely,  that  a  trustee  for  creditors  under  a  sequestration  was 
not  personally  liable  to  make  good  the  obligations  he  had  en- 
tered into,  qtia  trustee,  nor   even  responsible  for  damage 
done  by  any  person  acting  for  behoof  of  the  creditors.    The 
commissioners  had  also  separate  defences,  stating  that,  by 
nrtneof  their  office  as  commissioners,  they  had  no  control  over 
tketrosteeinthis  matter  by  the  statute,  and  tlierefore  not  lia- 
Ue.  The  Lord  Ordinary,  before  deciding  on  the  relevancy  of 
tkeae  facts,  ordered  a  proof  prou^  dejure.    A  representation  ^     • .  jo^g 

^m  the  respondents  being  refused,  they  reclaimed  to  the  May  19) i 

Coart,  maintaining,  that  as  their  objections  to  the  relevancy  re- 
lolyes  into  a  general  question  of  law,  any  parole  evidence  of- 
iered  cannot  throw  light  on  the  question.  They  insisted  that,  as 
tniatee  and  commissioners  acting  for  a  general  body  of  cro- 
ditOTs,  under  the  authority  of  the  bankrupt  act,  they  could 
not  be  made  responsible  for  doing  that  for  which,  on  all 
lunds,  they  had  authority  for  doing.  Besides,  mismanage- 
n\ent  igainat  them  is  not  to  be  presumed,  for  they  are  ap- 
pointed to  act  for  the  benefit  and  profit  of  all.      At  the 
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1807.       meetiDg  of  the  creditors,  the  tnifitee  was  instructed  irnme* 
diately  to  appoint  some  fit  person  to  manage  the  works. 


WIL80H,  &c.  j^Yiis  was  done.     Faulds  was  appointed,  and  acted  for  the 

ALKXAMDBB,  creditofs,  not  for  the  trustee  or  the  commissioners.  If,  there- 
^^*        fore,  any  mismanagement  had  occurred,  so  gross  and  so  cul- 
pable as  to  infer  damage  at  all,  it  must  be  a  claim  against  the 
creditors,  and  not  against  the  trustee,  &c. 

Feb.  4,  1803.  The  Court,  of  this  date,  pronounced  this  interlocutor : — 
*'  Alter  the  interlocutor  of  the  Lord  Ordinary  complained 
"  of,  assoilzie  the  whole  of  these  petitioners  (defenders),  find 
"  them  entitled  to  their  expenses,  and  allows  an  account 
"  thereof  to  be  given  in,  and  decern."    On  reclaiming  peti- 

Mar.  1,  1803.  ^j^^  the  Court  adhered.    And  the  accounts  of  expenses  were 

June  11, 1803.  adjusted  of  this  date. 

Against    these    interlocutors   the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  only  question  for  dis- 
cussion is,  the  relevancy  of  this  claim  of  damages.    In  difl- 
cussing  that  question,  the  appellants  are  entitled  to  assume 
the  facts  they  aver  as  proved, — namely,  that  very  consider- 
able damage  was  sustained,  after  the  date  of  the  sequestra- 
tion of  the  Green  Coal  Company,  and  before  the  respondent, 
Mr.  Alexander,  the  trustee,  surrendered  his  possession  to  the 
appellant  John  Pettigrew  Wilson,  owing  to  the  culpable  eon- 
duct  of  the  trustee,  the  commissioners,  and  the  managers  and 
overseers  appointed  by  them  to  superintend  the  works.  In  these 
circumstances,  the  whole  of  the  parties  are  answerable  for 
the  loss.    A  trustee  is  responsible  to  the  bankrupt,  after  all 
the  creditors  are  paid.      The  bankrupt  here  seeks  that 
satisfaction,  and  the  trustee  must  account  to  him  for  any 
misconduct  in  the  execution  of  the  trust  reposed  in  him.    . 
He  entered  as  trustee  into  possession  of  the  lease,  and,    « 
in  virtue  of  the  lease  itself,  he  is  responsible  to  the  pro*  <» 
prietor  or  landlord,  in  the  present  action.    The  commis — 
sioners  are  likewise  liable,  having  not  only  recommendedflE 
Mr.  Faulds,  but  advised  those  measures  which  occasionedE 
the  damage ;   and  it  is  therefore  contended  that  the  rele-^ 
vancy  is  beyond  all  question. 

Pleaded/or  the  Trustee. — The  ground  of  the  present  ac-^ 
tion  is,  That  the  coal  was  improperly  worked  during 
management  in  the  sequestration,  and  the  trustee  is  caller 
as  a  defender,  not  qua  trustee  upon  the  bankrupt  estate  a 
the  Green  Coal  Company,  in   order  to  found  the  claio 
against  the  creditors  at  large    (for  the  sequestration 
been  recalled,  and  the  respondent  has  ceased  to  be  tmste^^ 
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baft  ag  being  personally  liable  for  the  damages.    But  it  is      1^7« 
dear  in  law  that  an  agent  or  trustee  is  not  personally  liable  " 

g  xi  ii'-xi  •  r>u!u.  "WILSON,  &C. 

for  anj  act  done  bj  him  m  the  capacity  of  agent  or  trustee.         ^^ 
The  damage  is  not  said  to  have  been  done  by  the  respondent.  Alexander, 
He  personally  had  no  concern  with  the  working  of  the  coal.  Rankin  v. 
In  appointing  Mr.  Faulds  the  manager  and  man  of  skill,  he  MolHson,  Feb. 
acted  by  the  authority  of  the  creditors.    If  he  has  done  J^^'^^^^ 
wrong,  the  creditors,  and  not  he  are  liable. 

Pleaded  far  the  Respondents^  Hopkirk  and  Edington, — 
This  action  is  altogether  incompetent  against  the  respond- 
ents as  commissioners,  who,  in  giving  their  advice  to  the 
tmstee,  acted  gratuitously,  and  in  terms  of  the  statute  by 
which  they  were  nominated.     They  merely  discharged  a 
statutory  duty  to  the  best  of  their  ability,  in  advising  the 
trustee  in  what  appeared  to  them  most  proper  and  advan- 
tageous for  all  parties  concerned.     And,  whether  right  or 
wrong,  there  is  no  ground  in  law  upon  which  they  can  be 
subjected  in  damage  for  having  acted  to  tho  best  of  their 
judgment.    No  relevant  circumstances  are  stated  to  make 
them  liable,  and  it  would  have  been  unjust  and  oppressive 
to  have  allowed  a  proof  before  the  relevancy  of  those  facts 
were  disposed  of. 

After  hearing  counsel, 

Thb  Lord  Chancellor  Eldon  said, — 
"My  Lords, 

''This  case  involves  questions  of  great  importance  to  the  law  of 
hankniptcy  in  Scotland.  I  have  considered  the  case  with  great 
sttmtion ;  and  I  think  it  would  be  hazardous,  from  what  I  see  of 
^  notes  of  the  speeches  of  the  judges,  and  from  the  arguments 
which  have  been  adduced,  to  come  to  a  final  decision  at  present 
thereon.  I  think  it  will  be  more  wholesome  that  it  should  be  re- 
butted by  your  Lordships  to  the  Court  below,  with  directions  to  pro- 
oeed&rdier  therein. 

**  Certain  of  the  pursuers  were  owners,  or  landladies  of  a  colliery 
« the  neighbourhood  of  Glasgow.  This  they  let  to  another  of  the 
pumiertt,  John  Pettigrew  Wilson,  a  minor,  and  his  father,  as  curator 
for  MiD^  for  the  minor's  use  and  behoof  solely.  (Here  his  Lordship 
^  PDtne  paragraphs  of  the  coal  lease,  and  the  clause  about  leaving 
th«  stoopg  or  pillars).  Your  Lordships  see,  that  Walter  Wilson,  at 
^  time,  undertook,  at  his  own  hand,  to  conduct  and  manage 
*h«  colliery  for  his  minor  son. 

^  Having  no  funds  to  carry  it  on  himself,  partners  were  assodat- 
^  with  him  in  the  colliery.  Two  pits  were  sunk,  and  the  coal 
wofked  for  sereml  years,  when  the  company  became  bankrupts,  and 
Wajief  Wilson,  then  the  sole  remaining  partner,  applied  for  seques- 
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1807.        tration,  the  other  remainiDg  partner   having  preyioudj  become 

bankrupt.    The  respondent,  John  Alexander,  under  the  act  33d  of 

WILSON,  &c.  the  king  (which  contains  a  great  improyement  of  two  former  acti^ 
ALKXANDEB  '®^^^^^®  *^  sequcstrations  in  Scotland),  was  chosen  trustee  by  the 
&c.  *  creditors.  Two  other  gentlemen,  also  respondents  in  the  appeal* 
were  chosen  commissioners,  also  in  terms  of  that  act.  The  trustee 
is  paid  for  his  trouble  by  the  Scots  bankrupt  law ;  the  commission- 
ers more  resemble  the  assignees  in  this  country  in  this  respect,  and 
are  not  paid ;  they  advise  the  trustee  for  the  benefit  of  the  crediton* 
The  trustee  and  creditors  resolved  to  make  the  lease  of  the  ooal 
available  for  the  general  behoof.  They  entered  into  possession,  and 
commenced  working  the  coal. 

**  Unless  I  misapprehend  the  law  upon  this  subject,  the  trustee  is 
not  merely  such  for  the  creditors,  but  also  for  the  bankrupt.  Though 
his  primary  duty  is  to  make  the  most  he  can  of  the  effects  for  the 
creditors,  yet  in  Scotland,  as  well  as  in  this  country,  the  bankrupt 
has,  in  certain  cases,  an  allowance ;  and  any  surplus  that  may  r^ 
main  belongs  to  him.  In  England,  the  assignees,  like  the  trustee  in 
Scotland,  are  chosen  by  the  creditors ;  and,  though  they  have  no 
salary,  they  are  liable  to  account  to  the  creditors,  and  to  the  bank- 
rupt, for  their  wilful  default  and  wilful  misconduct. 

'^  In  this  action,  a  condescendence  was  given  in,  the  whole  im* 
port  of  which  I  cannot  attempt  to  state  with  precision.  The  Court 
was  of  opinion  that  it  did  not  state  facts  on  which  they  could  give 
relief.  It  states,  however,  that  the  coal  was  worked  in  a  very  un- 
workmanlike manner ;  that  proper  stoops  or  pillars  were  not  Ieft» 
and  that  the  roof  having  fallen  in,  the  colliery  was  in  consequence 
thereby  ruined. 

**  This  condescendence  was  the  subject  of  a  great  deal  of  argu- 
ment, both  in  the  Court  below  and  at  your  Lordships*  bar.  It  was 
matter  of  discussion,  whether  it  charged  the  defender  with  malicious, 
as  well  as  wilful  default,  and  upon  this  point  the  words,  animus  inju" 
riandi,  which  occur  in  it,  were  matter  of  discussion. 

**  This  paper  is  not  accurately  expressed.  I  should  wish  those 
who  entertain  the  opinion,  that  the  trial  by  jury  would  be  easily 
introduced  into  Scotland,  to  prove  this  condescendence.  In  upwards 
of  fifty  pages,  they  will  see  very  little  of  what  could  be  laid  before  a 
jury  without  immense  difficulty.  Before  the  trial  by  jury  could  be 
of  advantage  in  Scotland,  they  must  first  alter  their  mode  of 
pleading  in  that  country* 

"  In  March  1797,  a  protest  was  taken  by  Mr.  Pettigrew  Wilsoo, 
and  delivered  to  Mr.  Alexander,  the  trustee,  stating,  that  he  had 
been  working  the  colliery  in  a  ruinous  manner,  and  that,  if  this  mode 
of  working  was  continued,  damages  would  be  insisted  for.  The 
condescendence  states,  that  the  same  mode  of  working  was  continued 
for  a  time  ;  and  that,  at  last,  the  workings  were  discontinued  alto- 
gether, by  their  being  drowned  with  water,  from  the  ruinous  manner 
in  which  they  were  wrought. 


y 
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*^  The  condescendence  contains  many  suggestions  and  bints  that       1907. 

there  was  a  combination  between  the  trustee  and  the  commission-  

cfs  to  do  this.     In  the  case  of  such  a  combination,  in  this  country,  wilson,  &c. 
we  should  no  doubt  hold  both  io  be  liable  in  damages.    It  would  ^- 

^    -    ,      ,  ,  ,  ,  1  ^   .        ALEXANDER, 

eertainlj  be  a  great  wrong  to  say,  that  they  were  to  be  charged  m         ^^^ 
this  manner  by  hints  and  suggestions  merely.     I  lay  little  stress  on 
this. 

^  The  law  of  Scotland  allows  sequestrations  to  be  recalled,  as 
bankruptcies  are  superseded  in  this  country.  In  the  circumstances 
of  this  case,  the  bankrupt  did  make  an  application  to  the  Court 
to  haTe  the  sequestration  recalled  ;  and,  after  a  long  contested  litiga- 
tion, he  was  successful ;  the  sequestration  was  set  aside »  and  he  got 
bick  his  property.  I  do  not  enter  at  present  into  the  matter,  Whe* 
tber  this  contest  was  blameable  or  not  ?  I  mention  this  as  leading 
to  another  subject  of  inquiry. 

*'  I  apprehend  it  to  be  clear,  that  unless  the  enactments  of  the 
Wknipt  law  in  Scotland  are  totally  different  from  ours,  there  can 
be  no  doubt  that  the  creditors,  during  the  subsistence  of  the  seques- 
tration, haye  a  right  to  call  upon  the  trustee  to  make  good  all  losses 
ariiing  by  his  wilful  default.  There  is  this  difference  in  Scotland 
from  our  bankrupt  law,  that,  by  the  33d  of  the  king,  the  statutory 
Kmedy  is  pointed  out  I  apprehend  that  the  bankrupt  might  also 
iTsil  himself  of  this  statutory  remedy. 

"  In  this  country,  it  would  not  be  necessary  to  show  that  the  mis- 
eoDdact  was  malicious,  if  it  could  be  shown  to  be  wilful.  After  a 
Itttkraptcy  was  superseded,  it  would  not  be  possible  for  an  assignee, 
to  an  action  brought  against  him  for  wilful  default,  to  say,  that  it 
wai  now  too  late ;  that  he  could  not  be  charged  because  the  funds 
weie  oat  of  his  hands.  It  would  be  quite  sufficient  here  to  answer,  I 
^0  not  know  how  you  are  to  make  good  those  damages,  but  you 
v«  liable  to  me  for  them. 

'*  I  have  looked  into  the  notes  which  have  been  handed  to  us,  of 

^e  judges*  opinions  in  this  case.     I  do  not  think  that  a  great  deal 

^attention  has  been  paid  to  this  case.     These  notes  are  extremely 

'Canty.     I  may  here  mention,  that,  in  my  opinion,  no  regulation 

^oold  be  more  advantageous,  in  cases  of  appeal,  than  for  some  mode 

^  be  devised  for  the  Court  to  send  to  us  an  authentic  statement  of 

^e  grounds  of  judgment. 

**  I  find  principles  laid  down  in  these  notes,  and  in  the  printed 
^^les,  so  contrary  to  our  ideas  of  the  law  on  this  subject,  that  it 
'^oold  be  rash  to  decide  at  present  without  some  inquiry  into  the 
laudation  which  these  may  have  in  the  law  of  Scotland.  In  the 
printed  cases,  it  is  stated  '  to  be  indisputably  clear  that  an  agent  or 
trustee  is  not  personally  liable  for  any  act  done  by  him  in  his  capa- 
*  dty  of  agent  or  trustee.' 

'^  It  is  also  said,  in  the  notes  of  the  judges  speeches,  that  a  trus- 
tee could  only  be  charged  for  malicious,  not  for  wilful  default ;  it  is 
stated,  from  a  high  authority,  that  he  could  be  liable  only  out  of  the 
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1807.       fitnds  which  he  had  to  administer.    If  all  this  had  heen  stated  in  a 
■  case  of  bankruptcy  in  this  country,  I  should  haTe  said  it  was  rerj 

WILSON,  &c.  extraordinary  and  ex^travagant  indeed. 

alkzIndbb.  **  ^'  ^^^  ^^^  ^*^^  down,  that  howeyer  the  case  might  be  dmiiig 
&o.  the  sequestration,  affcer  it  was  recalled,  the  bankrupt  could  hare  no 
remedy  against  the  trustee,  but  that  he  must  apply  for  redress  to  the 
individual  creditors.  Tliis  may  be  well  founded  ;  but  is  so  contrary 
to  our  ideas  on  the  subject,  that  I  feel  it  yery  difficult  to  advise  your 
Lordships  to  come  to  any  decision  that  would  give  the  least  hope  of 
establishing  such  a  doctrine. 

''  There  is  a  material  difference  too  between  the  oondoet  of  Mr. 
Alexander,  previous,  and  subsequent  to,  the  protest.  If  it  should 
be  said,  that  the  trustee,  acting  by  the  advice  of  the  commtasionen 
and  of  the  managers  approved  of  by  them,  ought  not^  without  notioe, 
to  be  liable ;  yet,  if  he  were  distinctly  informed,  as  here,  that 
the  agent  was  ruining  the  woiks,  and  still  persisted  in  the  same 
course,  in  this  country,  this  would  be  held  to  be  wilful  default  I 
am  of  opinion,  therefore,  that  the  ease  has  not  been  distinetly  oon« 
sidered  with  regard  to  its  different  periods. 

**"  There  is  another  material  point  on  which  we  have  no  hifbrnMH 
tion.  The  bankrupt,  in  this  case, was  lessee  of  a  colliery,  and  boimd 
by  his  tack  to  keep  and  leave  sufficient  stoops  to  support  the  roo^ 
and  the  trustee  came  in  place  of  the  bankrupt  as  lessee.  If  aa 
assignee  in  this  country,  in  such  a  case,  though  with  the  consent  of 
all  the  creditors  and  of  the  bankrupt,  were,  by  improper  workings, 
to  bring  down  the  roof  of  the  colliery,  he,  in  so  far  as  the  landlord 
was  concerned,  would  bring  down  the  roof  upon  his  own  head,  if  I 
may  so  speak,  that  is,  he  would  be  liable  to  the  consequences. 

*'  Under  these  difficulties,  I  take  this  course  to  be  best,  to  remit 
this  cause  for  further  consideration,  because  I  cannot  venture  to 
state  what  hazard  we  may  run  in  construing  these  acts  for  Scotland. 
Though,  if  they  are  not  ruled  by  decisions,  I  think  they  must  be 
governed  by  the  same  principles  as  in  this  country." 

(His  Lordship  here  moved  the  words  of  the  judgment). 

It  was  ordered  and  adjudged  that  the  cause  be  remitted  . 
to  the  Court  of  Session  in  Scotland,  to  review  general-  - 
ly  the  interlocutors  complained  of,  of  the  4th  Feb.,  Ist^ 
March,  and  the  llth  June  1803  respectively,  and,  after 
such  review^  to  affirm,  reverse,  or  vary  the  said  interlo 
cutors  as  shall  be  agreeable  to  justice. 

For  Appellants,  Samuel  Romilly^  Wm.  Alexander ^t  DavUBc 

Many  penny  ^  ^ 

For  Respondent,  the  Trustee,  Henry  Erskine^  J,  CannelL    « 

For  CommissionerSi  David  Cathcart,  Ad,  Gillies. 

NoTB. — ^Unreported  in  the  Court  of  Session. 
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1808. 

AlsxandbrWilkie,  late  of  Einjrston,  Jamaica,)    a      if    *       '  T" 

^,      .  o        »  J.  Appellant ;    wulkib,  &c. 

Merchant,  .        .        •        .  j     -rx^  ^ 

lie»n.  Johnston,  Bannatynk,  &  Co.,  Mer->  jj^^p^ndent,. """"'"''*•" 
chants,  Glasgow^  •  •  ) 

House  of  Lords,  19th  Feb.  1808. 

SiLB — Joint  Adyeicture— -Liability. — Circumstances  in  which  a 
partj,  residing  in  Jamaica,  was  held  liable  for  goods,  bought  bj 
his  coirespondent  in  this  country,  to  be  sent  to  Jamaica,  between 
whom,  it  appeared  from  the  correspondence,  there  was  a  joint  ad- 
Tenture. 

This  case  arises  out  of  the  same  course  of  dealing  which 
the  appellant  had  with  James  Hutchison,  jun.,  merchant  in 
GhsgoWf  as  set  forth  in  the  appeal  in  the  case  with  Benja- 
min Greig,  ante  toI.  It.  p.  263. 

As  there  explained,  Hutchison  was  made  the  medium  of 
purchasing  and  shipping  goods  from  this  country  to  the  ap- 
peUant  in  Jamaica.    The  transactions  originated  with  the 
appellant,  in  a  proposal  communicated  in  a  letter,  and  or- 
dering a  shipment  of  articles  out  to  Jamaica  *^  on  our 
"  mutual  account."  This  proposal  was  assented  to  on  the  part 
of  Hutchison.  Goods  were  bought,  and  sentwith  invoice  thus : 
*'  luToice  of  goods  shipped  per  Cecilia,  by  James  Hutchison, 
'*  junior,  Glasgow,   on   the  joint   account   and  risque  of 
^  said  James  Hutchison  and  Alexander  Wilkie,  Kingston, 
••  Jamaica." 

In  complying  with  these  orders,  Hutchison  seems  himself 
'^^  haTO  purchased  these  goods  on  credit  from  others.  And 
'^he  present  question  arises  between  parties  from  whom  he 
S^ad  bought  those  goods,  as  to  whether  there  was  a  copart- 
^^eiy  or  joint  adventure  between  Hutchison  and  Wilkie,  so 
^4  to  maJke  the  latter  liable  as  well  as  the  purchaser  of  the 
^oods. 

As  explained  in  Greig's  case,  Hutchison  latterly  seems  to 

luve  thought  it  proper  to  propose  a  change  in  the  nature  of 

%he  transactions  between  them,  by  a  letter  on  11th  May 

^793,  whereby  he  proposes,  if  *^  agreeable  to  you,  but,  in 

**  either  case,  it  shall  be  the  same  to  me.    What  I  mean  is, 

^  to  send  out  the  goods  upon  my  own  account,  and  you  to 

*'  charge  a  commission." 

Thereafter,  and  in  July,  orders  very  pressing  arrived  from 


\ 
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1808.       the  appellant  for  goods  to  be  sent  oat  as  formerly,  on  mutual 
'—^    account. 

wiLKiB  These  letters  were  brought  to  the  respondents,  Bannatyne 

JOHNSTON,  &c.  and  Co.,  and,  upon  inquiry,  they  had  no  hesitation  to  famish 
goods  to  the  extent  of  £460.  I8s. 

The  entry  of  this  purchase  in  the  respondents' day-book  stood 
thus : — '*  Sold  James  Hutchison,  junior,  Glasgow,  and  Alex. 
"  Wilkie,  Kingston."  The  second  entry  was  thus  booked  : 
"  Sold  James  Hutchison,  junior,  and  Alexander  Wilkie.*' 
The  invoices  were  drawn  out  and  sent  in  same  manner ;  and, 
finally,  a  bill  was  drawn  on  1 1th  Dec.  1793  by  the  respond- 
ents, upon  '^  Messrs.  James  Hutchison,  junior,  and  Alexander 
'*  Wilkie,  Glasgow,  and  accepted  by  James  Hutchison,  jun., 
"  for  self  and  Alexander  Wilkie." 

The  appellant  alleged  that,  in  answer  to  the  above  pro- 
posal for  an  alteration  of  the  transactions  between  them,  he 
Aug.  5,  1793.  wrote  Hutchison,  of  this  date,  stating,  "  I  have  considered 
*'  your  plan  of  doing  our  business  in  future,  and  I  do  think 
'*  it  the  clearest  way  for  me  to  charge  a  commission.  I  have 
*'  made  inquiry.  The  common  commission  for  goods  sent 
**  out  is  5  per  cent,  and  for  produce  sent  home  2J  per 
"  cent.  This  I  shall  charge  for  all  this  order,  and  I  have  no 
**  doubt  you  will  be  pleased  with  my  transactions." 

The  respondents  alleged  that  if  this  letter  arrived  at  all, 
it  was  never  shown  to  them.  The  original  was  never  pro- 
duced, and  no  intimation  made  of  it  whatever. 

Action  being  raised  by  the  respondents  for  payment  of 
the  sum  of  £460.  18s.  contained  in  Messrs.  Hutchison  and 
Wilkie's  bill  above  mentioned  ;  in  defence,  the  appellant 
stated  that  he  was  never  in  partnership  with  James  Hutchi- 
son, nor  had  ever  been  engaged  in  a  joint  adventure  with 
him ;   and  that,  while  in  Jamaica,  he  had  only  employed 
Hutchison  to  purchase  goods  for  him,  which  Hutchison  did 
in  his  own  name,  and  that  he  had  made  remittance  to  him  ^ 
therefor.     In  answer,  it  was  stated,  that  the  above  corre-   - 
spondence  showed  that  there  was  a  series  of  adventures  <« 
between  them,  and  that,  by  the  special  nature  of  the  por-^ 
chase,   which  was  made   in  this  case  upon  being  shown-tf 
Wilkie's  letter  ordering  goods  for  the  joint  adventure,  they^^ 
sold  the  same. 
Feb.  27,1798.     The  Lord  Ordinary,  of  this  date,  decerned  in  terms  of  the^ 
Nov  26  P^^'  libel.    On  reclaiming  petition  to  the  Court,  the  Lords  ad— 
Feb.'  4,*1800.  hered.     On  another  petition  the  Court  adhered. 
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Against  these  interlocatora  the  present  appeal  was  brought        ^^^^' 

to  the  House  of  Lords.  

Pleaded  by  the  Appellant — There  is  no  colour  or  ground  ^ 

for  supposing  that  the  ap|)elljint  and   Hutchison  were  in  Johnston,  &c. 
partnership  generally,  or  that  they  h^d  joint  concern  in  the 
goods,  for  the  value  of  which  jhis  action  is  brought.     They 
were  concerned   in   certain    single  adventures,  it  is  true, 
but  without  any  view  to  partnership ;  but  these  were  com- 
pletely settled  before  the  purchase  of  the  goods  in  question. 
And  the  goods  sent  out  in  the  present  case,  it  is  proved, 
were  sent  out  on  the  footing  that  they  were  to  be  furnished 
by  Hutchison  alone,  and  the  appellant  was  only  to  be  his 
factor,  charging  a  commission.     Even  independently  of  this, 
a  foreign  merchant,  who  procures  goods  from  this  country 
through  or  by  means  of  his  correspondent  here,  to  whom  he 
allowg  a  commission,  is  not  answerable  directly  to  the  persons 
from  whom  the  correspondent  has  purchased  the  goods.     All 
that  the  foreign  merchant  is  bound  to,  is  to  make  remittances 
to  his  correspondent  towards  payment  of  those  goods,  and,  if 
hedoes  80,  his  responsibility  ceases.    It  is  altogether  erroneous 
to  riew  such  a  person  as  an  agent  or  factor,  and  the  foreign 
merchant  his  constituent  and  principal. 

Pkaded  by  the  Respondents. — Prior  to  the  transactions  in 

question,  there  had  been  a  joint  trade  carried  on  between 

>       Hutchison  and  the  appellant,  in  the  purchase  of  goods  and 

'Qerchandize  in  Great  Britain,  and  the  sale  of  such  goods 

^nd  merchandize  in  the  island  of  Jamaica.     The  goods,  in 

^^e  present  instance,  wore  purchased  in  terms  of  a  letter, 

^I^ich  authorized  Hutchison  to  purchase  the  goods  therein 

^^'dered,  either  upon  the  joint  account,  as  formerly,  or  upon 

^^  own  account,  charging  a  commission ;  and  the  goods  in 

^^estion  were  purchased  on  the  joint  account,  as  is  proved 

.^y  the  special  nature  of  the  transaction  between  them  and 

'^^ntchison.     Every  circumstance  which  occurred  in  the  case 

^f  Greig  is  exactly  reversed  in  this  case.     Greig  had  pre- 

ioQS  dealings  with  Hutchison  upon  his  separMe  account, 

^^d  stated  the  goods  purchased  in  autumn  1 793  to  the  se- 

^^rate  account  of  Hutchison,  in  his  books.     The  invoice, 

^^Greig's  case,  was  in  the  name  of  Hutchison  alone,  and 

^5:ie  bill  drawn  by  Greig  for  the    price   of  the  goods,  at 

^4ae  time   they  were    sold,  was  upon,    and    accepted   by 

^iutchison  only.     But,  in  this  case,  the  dealing  which   had 

*^^6Q  place  between  Hutchison  and  the  respondents  prior  to 

^tke transaction  in  question,  was  with  Hutchison  and  Wilkle 

^OL,  V.  o 


\ 
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1808.       jointly.    The  goods  were  booked  in  their  name — invoiced  ii 
their  joint  name — and  the  bill  drawn  on  them  jointly.     Al 


8HEDDKN,  &c.  ^j^^g^  circumstances  show  that  the  decision  pronounced  b; 
PATRICK,     the  House  of  Lords,  in  that  case,  cannot  apply  to  the  pre 
sent,  except  in  so  far  as  it  furnishes  grounds  of  affirmance  c 
the  interlocutors  complained  of. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complain  ^ 

of  be,  and  the  same  are  hereby  affirmed,  with  J^ 

costs. 

For  Appellant,  Wm,  Adam,  •/.  A.  Park. 
For  Respondents,    Wm.  Alexander^  M.  Nolan,   Thorns 

H,  Ba£w 


[Mor.  App.  1.  Foreign  No.  6.] 

Wm.  Shbddbn,  only  Son  of  the  deceased  ^ 
William  Shedden  of  Rughwood,   in  the  / 
County  of  Ayr,  sometime  Merchant  in  New  >  Appellants : 
York  ;  and  Hugh  Crawford,  Merchant  1 
in  Greenock,  his  Factor  loco  tutoris^         ^ 

Dr.  Robert  Patrick  of  Treame,  in  the)  Ro^nandeid 
County  of  Ayr,        .         .        .         .        )  ^^^^ 

House  of  Lords,  3d  March  1808. 

Legitimation  perSubsbqubns  Matrimonium — ^Foreign — Aubn— 
Naturalization  Acts. — A  Scotchman  had  settled  as  a  meidniL 
in  New  York,  and  had  become  domiciled  in  that  country.  Ii 
1770  an  heritable  estate  devolved  on  him  in  Scotland,  but,  on  thk 
event,  he  did  not  return  to  Scotland.  Ann  Wilson  lived  with  bin 
in  America ;  and  the  result  of  this  connection  was,  the  birth  c^tw> 
children,  of  whom  the  appellant,  William  Shedden,  was  one.  Ir 
1798,  when  on  deathbed,  he  married  their  mother  in  America,  bi 
a  regular  marriage,  performed  by  a  clergyman  ;  and  the  quesdoi: 
raised  in  a  reduction  were,  Ist.  Whether  this  marriage,  celebrate 
in  a  country  which  did  not  recognize  the  law  of  legitimation  k 
the  subsequent  marriage  of  the  parents,  was  nevertheless  good  ^ 
legitimate  the  child,  claiming  heritable  estate  in  Scotland,  wkea 
that  law  was  recognized  ?  or,  Whether  the  status  of  legitim^^ 
was  to  be  decided  according  to  the  law  of  America,  where  1 
was  bom,  and  his  parents  resided,  or  according  to  the  law  of  Soc 
land  ?   2d.  Whether,  being  bom  out  of  the  allegiance  of  the  KH 
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of  Great  Britain,  the  appellant  came  within  the  protection  and  ex-        1808. 
ceptions  created  by  7th  Anne,  c.  5,  and  4th  Geo.  IL  c.  21,  §  1,  or 


any  other  act  which  naturalizes  the  children  of  British  parent?,  born  shbdden,  &c. 
out  of  the  ligeance  of  the  Crown  of  Great  Britain  ?     Held  such  a     p^tbick. 
person  not  entitled  to  succeed  to  heritable  estate  in  Scotland.     Af- 
firmed in  the  House  of  Lords. 

VVilliam  Shedden,  the  appellant's  father,  was  the  only  son 
^:>f  John  Sheddcn  of  Rughwood,  who  died  in  1770.     At  this 
-Cime,  William  Shedden,  the  appellant's  father,  had  been  set- 
"Cled  in   New  York  as  a  merchant,  having  gone  to  Ameri- 
ca in  1763 ;  and  when  this  Scotch  estate  deyolved  on  him, 
it  was  under  the  management  of  the  respondent's  father. 

William  Shedden  had  formed  a  connexion  with  a  woman 
df  the  name  of  Ann  Wilson,  by  whom  he  had  two  children, 
TV^illiam,  the  appellant,  and  Jean,  an  infant.  Several  years 
thereafter,  and  when  it  was  alleged  he  was  on  deathbed,  he  Nov.  1798. 
entered  into  a  regular  marriage  with  their  mother,  which 
^was  celebrated  according  to  all  the  forms  and  solemnities 
prescribed  by  the  laws  of  the  United  States. 

A  few  days  after  the  marriage  Mr.  Shedden  diedt  having  ex- 
haled a  settlement  of  his  American  property  in  favour  of  the 
^vo  children  of  this  marriage,  and  of  a  child  by  another 
mother.     Nothing  was  mentioned  in  the  deed  of  the  landed 
estate  in  Scotland.     But,  in  the  settlement,  Mr.  Shedden 
directs  his  executors  to  send  the  appellant,  his  only  son,  to 
Scotland,  and  he  appointed  as  his  sole  guardian  Mr.  William 
Patrick,  the  respondent's  brother. 

The  appellant  arrived  in  Scotland  accordingly,  and  was 
l)atto  school  at  Dunfermline.  In  the  meantime,  Mr.  Wni. 
I^atrick,  finding  that  his  brother,  the  respondent,  meant  to 
claim  the  property,  declined  to  accept  the  guardianship  of 
the  boy.  The  American  property  was  insufficient  to  pay 
the  deceased's  debts.  There  was  a  difficulty  therefore  in 
ftmishing  funds  to  support  his  claim  to  the  estate ;  but 
these  got  over,  Mr.  Hugh  Crawford  was  appointed  his  factor 
(oco  ttUaris. 

An  action  of  reduction  was  then  brought  in  the  name  of 
William  Shedden  and  his  factor  loco  tutoris,  to  set  aside  the 
service  of  the  respondent  (who,  after  the  appellant's  father's 
death  had  got  himself  served  heir  at  law  in  special  to  the 
deceased),  on  the  ground  that,  being  the  lawful  son  and  heir 
of  the  last  proprietor,  ho  was  the  only  party  entitled  to  suc- 
ceed to  bis  father's  estate  in  Scotland. 
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1808.  The  Lord   Ordinary  made  avizandum  to  the  Court   on 
memorials. 


BHEDDKN,  &c.  jho  facts  of  tho  case  were :  Wm.  Shedden  went  to  America 
PATRICK.  i»  1763,  remained  until  1769,  when  he  paid  a  short  visit  to  his 
friends  in  Scotland,  but  returned  in  a  few  months  to  America, 
and  settled  there  as  a  merchant,  and  never  again  returned  to 
this  country.  In  1783,  when  the  Independence  of  America 
was  established,  Mr.  Shedden  went  to  reside  in  New  York, 
where  he  formed  a  connection  with  Ann  Wilson,  a  native  of 
America,  and  had  two  children  by  her,  namely,  the  appel- 
lant and  a  daughter.  It  was  admitted  that,  during  the 
latter  period  of  their  connection,  they  cohabited  and  re- 
sided in  the  same  house  together. 

In  autumn  1798  Mr.  Shedden  was  seized  with  a  consump- 
tive complaint,  which  threatened  to  put  a  speedy  termina- 
tion to  his  life.  He  was  so  weak  as  scarcely  to  be  able  to 
stir  without  assistance,  and  he  was  so  convinced  of  his  dis- 
solution himself,  that  he  caused  letters  to  be  written  home 
to  Scotland  to  his  friends  to  that  effect.  While  in  this  weak 
situation  he  was  induced,  it  was  alleged,  by  the  solicitation 
of  Ann  Wilson,  to  solemnize  a  marriage  with  her,  the  cere- 
mony being  read  over  to  him  as  he  lay  in  bed.  It  took 
place  on  7th  November,  on  which  day  also  he  executed  the 
settlement  above  referred  to,  and  he  died  on  the  13th  Nov. 
In  a  few  days  afterwards  Ann  Wilson  married  Mr.  Vincent, 
the  master  of  a  vessel  in  the  employ  of  Mr.  Shedden. 

These  being  the  facts  of  the  case,  which  were  not  disput- 
ed by  the  parties,  the  questions  arising  upon  these  facts 
were: — 

1.  Whether  a  person  who  is  a  bastard  by  the  law  of  the  ^ 
country  where  he  was  born,  and  where  his  parents  were^ 
domiciled,  can  inherit  as  a  legitimate  son  in  Scotland,  hp^ 
reason  of  the  subsequent  marriage  of  those  parents,  althougbr] 
that  marriage  had  not  the  effect  of  legitimating  him  in  hi^J 
own  country,  where  it  took  place,  and  where  he  can  never  < 
succeed  to  any  property  by  descent,  or  in  virtue  of  persons^K 
representation  ? 

2.  Whether  the  appellant,  being  born  out  of  the  all^^ 
giance  of  the  King  of  Great  Britain,  comes  within  the  pr 
tection  and  exceptions  created  by  7th  Anne,  c.  5,  and  4t; 
Geo.  II.  c.  21,  §  1,  or  any  other  act  which  naturalises  tb 
children  of  British  parents  born  out  of  the  ligeance  of 
Crown  of  Great  Britain  ? 
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Oq  these  questions,  it  was  argued  for  the   respondent,       1808. 
that  the  appellant  was  illegitimate,  and  that  the  question    — — — 
being  therefore  one  of  status^  must  be  decided  by  the  Jaw*"''^'^"*^'*^*^* 
of  the  previous  domicile ;  that  the  appellant  was  born  in     Patrick. 
America,  and  that  his  father  was  domiciled  there ; — that  the 
law  of  the  United  States  does  not  recognize  legitimation  by 
the  marriage  of  the  parents  subsequent  to  the  birth  of  the 
children : — that  being  a  bastard  by  this  law,  the  appellant 
is  therefore  a  bastard  all  the  world  over,  and  cannot  claim  a 
Scotch  estate  as  heir  ab  intestato,  any  more  than  he  can 
claim  an  estate  in  America.     2.  Independently,  the  appel- 
lant is  an  alien,  and,  as  such,  incapable  of  succeeding  to 
heritable  estate  in  Scotland.     Nor  does  he  fall  within  the 
beoefit  of  the  naturalizing  statutes  of  7th  Anne,  c.  5,  and  4th 
Geo.  IL  c.  21.     By  the  words  of  the  first  of  these  acts,  it  was 
left  doubtful  whether  the  mother  as  well  as  the  father  re- 
quired to  be  a  natural  born  subject  of  Great  Britain  ;  or  if 
not,  whether  the  privilege  of  naturalization  did  not  extend 
to  children  born  of  mothers  who  were  natural  born  subjects, 
although  the  father  was  an  alien.   The  4th  Geo.  II.  c.  21,  re- 
nioved  these  doubts,  and  confined  the  privilege  to  the  chil- 
dren  of  British  fathers.    The  material  words  are  :  "  That  all 
•*  children  born  out  of  the  ligeance  of  the  Crown  of  Eng- 
**  land  or  of  Great  Britain,  whose  fathers  wore  or  shall  be 
**  natural  born  subjects  of  the  Crown  of  England,    or  of 
**  Great  Britain,  at  the  time  of  the  birth  of  such  children 
**  respectively,  shall  be  adjudged  and  taken  to  be,  and  are 
••  hereby  declared  to  be  natural  born  subjects  of  tho  Crown 
**  of  Great  Britain."     It  cannot  be  denied  that  a  bastard,  as 
being  nullius  filiusy  is  not  a  child  within  the  meaning  of 
these  acts.     But  what  the  appellant  contends  for  cannot 
bold,  that  though  no  bastard  has  a  privilege  by  these  acts, 
yet  they  save  the  rights  of  children  born  of  a  British  born 
subject,  in  so  far  as  the  law  operates  in  legitimizing  chil- 
dren by   the  subsequent   marriage    of    the   parents, — the 
fiction  of  the  law  being,  that  the  parents  were  married  at 
the  time  he  was  begotten, — and,  therefore,  that  he  was  and 
Uf  in  the  sense  of  the  law,  a  filius  legitimus  from  the  be- 
ginning. 

The  appellant  contended  that  the  whole  question  related 
to  land  estate  in  Scotland,  in  regard  to  which  the  laws  of 
Scotland  must  govern,  whatever  be  the  rule  otherwise  in 
''cgard  to  moveable  estate.     The  rights  and  succession  to 
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1806.       land  estate  must  be  decided  by  the  laws  of  the  country 
"■"""""    where  it  is  situated.     And,  by  the  law  of  Scotland,  no  rule 
8UBDDKN,    c.j^  mote  clcariy  settled  than  the  legitimation  of  children  by 
PATRICK,     the  subsequent  marriage  of  the  parents ;  and  the  rights  of  a 
son  so  legitimated,  entitle  him  to  succeed  to  heritable  estate 
cibintestatOi  jUBtaA  a  lawful  son.    That  the  marriage  of  the  pa- 
rents in  America  being  perfectly  valid  in  the  locus  eontraetuSf 
must  be  valid  all  the  world  over,  and  must  fix  upon  him 
the  character  of  legitimacy^  which  the  Scotch  law  recog- 
nizes in  children  whose  parents  were  legally  married ;  that 
he  is  therefore  the  lawful  son  of  the  late  William  Shedden, 
and  entitled  to  succeed  to  him.    2.  That  the  naturalization 
acta  protected  him  from  alienage,  because  he  was  the  lawful 
son  of  a  British  bom  father,  and,  as  such,  entitled  to  the 
privileges  thereof. 

On  reporting  the  case  to  the  Court,  the  Lords  pronounced 
July  1,  1803.  this  interlocutor :  "  Repel  the  reasons  of  reduction,  assoilzie 
"  the  defender,  and  decern."* 


•  Opinions  of  the  Judges : — 

Lord  President  Campbell  said  : — "  The  defender  having  al* 
ready  expede  a  service,  as  nearest  and  lawful  heir,  the  pursuer,  who 
challenges  that  service,  and  assumes  the  same  character,  must  make 
out  his  title  in  the  same  way  as  if  he  had  taken  out  a  competing 
brieve. 

*^  He  states  himself  to  be  legitimvs  et  propinquior  hceres  lintm  of 
his  deceased  father,  and,  if  he  can  establish  that  character,  he  must 
prevail ;  but  the  answer  made  to  this  claim  is  bastardy,  to  which  it 
is  replied,  that  there  was  legitimation  by  subsequent  marriage  of  his 
father  with  his  mother.    Duplied,  that  a  subsequent  marriage  cannot, 
by  the  law  of  New  York,  the  place  of  his  own  nativity,  and  of  his  fa-  - 
ther's  residence,  have  that  effect.    Answered.  His  claim  is  to  the  sue — 
cession  of  a  Scots  estate  ;  and  the  law  of  Scotland  must  be  the  rule*.. 
Here  the  parties  join  issue  on  a  very  important  and  general  questiooK: 
of  law. 

''  One  peculiarity  attends  the  pursuer's  argument,  viz.  that  h^ 
canuot  maintain  his  legitimacy  throughout :  for  he  claims  only  «^ 
partial,  not  a  complete  state  of  legitimacy.  He  admits  that  he  cacis 
make  no  claim  to  any  personal  estate,  even  that  which  was  undifr^ 
posed  of  by  his  father's  will,  but  must  allow  it  to  be  taken  by  a  mor»  " 
distant  relation,  as  nearest  in  kin,  so  that  quoad  hoc  he  is  illegitimat^B 
although  he  contends  that  quoad  the  heritable  estate,  he  is  legitimate* 
so  that  he  is  partly  lawful  and  partly  otherwise.  This  is  a  case  era 
which  probably  there  is  no  other  example. 

"  There  are  certain  personal  qualities,  which  must  be  inherent  i^* 
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Against  this  interlocutor  the  present  appeal  was  brought       18^B. 
to  the  House  of  Lords 


Pleaded  for  the  Appellants.— I.  The  marriage  of  the  ap-''"''''''"*'*  ^*'- 
pellant's  parents  must  bedeemed  valid,  whether  it  is  judged  of    Patrick. 

and  aooompany  the  penon  ever j  where,  and  in  all  circnmstances^  or 
not  exist  at  all.  Thus,  a  person  mu8t  either  be  married  ot  unmar- 
ried, and  cannot  at  one  and  the  same  time  be  both  the  one  and  the 
other,  or  half  the  one  and  half  the  other.  The  state  of  marriage  is 
undirisible;  the  state  of  legitimacy,  it  is  presumed,  must  be  the 
same.  Thus  also,  eyery  person  must  have  ajoruut^riginisf  u  e,  he 
must  he  bom  some  where,  and  must  be  a  subject  of  a  bare  allegiance 
to  some  one  country  or  another^  and  this  character  is  indelible,  un- 
less forfeited  upon  commission  of  a  crime  inferring  such  forfeiture^ 
in  ihe  same  way  as  marriage  is  indelible  till  dissolyed  in  a  legal 
maimer.  The  character  of  a  lawful  child  is  equally  indelible,  when 
once  constituted  by  a  marriage  or  legitimation,  and  must  be  an  in- 
iierent  quality  in  that  person  all  the  world  over.  This,  at  least,  is 
the  general  result  of  Hie  jus  gentium  unkier sally.  If  there  be  any 
eomitry  or  place  where  it  is  otherwise,  this  must  arise  from  some  par- 
ticular arbitrary  constitution,  which  cannot  bind  other  countries, 
heing  against  the  fixed  principle  of  general  law  all  oyer  the  world. 

^  The  claim,  therefore,  made  in  this  case,  being  of  a  nature  incon- 
sistent with  itself,  and  with  general  principles  of  the  law  of  nations, 
which  make  a  part  of  the  system  of  the  general  law  of  eyery  coun* 
tiy,  mnst  be  narrowly  examined,  before  we  can  admit  it  as  haying 
that  legal  effect  in  this  country  which  he  contends  for. 

^  The  pursuer  is  prima  facie  an  alien  to  this  country,  haying  been 
horn  in  one  of  the  American  States,  and  he  can  only  take  himself 
out  of  the  situation  of  alienage,  by  pleading  upon  the  statute  7th 
Anne,  c.  5,  and  4th  Geo.  II.  c.  2. 

*^  These  acts  can  only  relate  to  lawful  children,  and,  before  he  can 
take  the  benefit  of  them,  by  succeeding  to  the  land  estate  here,  he 
mnst  proye  that  he  is  a  lawful  child.  He  admits  that  he  was  for 
some  jears  in  a  state  of  illegitimacy,  and,  consequently,  for  some 
time,  be  neither  could  take  the  benefit  of  these  acts,  nor  make  him- 
self out  in  a  claim  of  seryice  to  be  legitimus  et  propinquior  hceres  of 
his  bther ;  but  he  maintains,  that  at  an  after  period  he  became  law- 
fiili  by  the  marriage  of  his  father  and  mother  at  New  York ;  and 
that,  being  thus  constituted  a  lawful  child,  he,  at  his  father's  death, 
^as  entitled  to  the  benefit  of  the  acts  of  Queen  Anne  and  Geo.  11,  i^ 
"od  to  the  right  of  serying  heir,  to  the  effect  of  taking  up  an  estate  in 
Scotland ;  such  being  the  legal  consequence  of  that  marriage  by  the 
1*^  of  Scotland,  if  not  by  the  law  of  New  York. 

^^^ut,  supposing  there  had  been  no  estate  in  Scotland,  could  the 
"'^'age  of  his  father  and  mother  at  New  York  haye  drawn  him 
^^  of  the  state  of  illegitimacy  and  of  alienage,  sO  as  to  enable  him 
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1808.       according  to  the  law  of  the  place  where  it  was  contracted, 
or  according  to  the  law  of  the  husband's  own  country,  viz. 


8HKDDKN,  &c.  Scotlaud,  whero  the  question  regarding  it  has  arisen.     The 
PATBicK,     cohabitation  of  the  parties,  the  certificate  by  the  clergyman 


to  maintain  any  other  right  here  or  elsewhere,  in  the  character  thus 
assumed  by  him  ?  e.  g-  Gould  he  have  succeeded  to  an  estate  in 
England,  or  to  a  title  of  peerage  ?  Certainly  not.  He  must  have 
remained  illegitimate  and  an  alien  to  all  intents  and  purposes,  here 
and  everywhere  else. 

^*  Supposing  his  father  had  been  a  peer  of  Scotland, — this  is  a  species 
of  right  which  may  be  taken  up  without  service.  Could  he  then, 
vfith  a  certificate  in  his  pocket  of  his  reputed  father  s  marriage  with 
the  woman  who  bore  him,  have  come  from  New  York  and  as- 
sumed the  title  of  peerage  here,  as  descending  to  him  bv  the  law  of 
Scotland,  though  neither  at  New  York  nor  in  England,  could  he 
be  received  in  any  other  character  than  that  of  illegitimacy  ? 

^'  Supposing  the  father  had  been  both  an  English  and  a  Scotch 
peer,  and  that  there  had  been  another  son  bom  after  marriage,  would 
the  one  son,  of  the  same  father  and  mother,  have  been  an  English 
peer,  and  the  other  a  peer  of  Scotland  ?  Or  can  there  be  such  a 
thing  as  the  same  man  having  two  sons,  both  of  them  his  heirs-at- 
lavv,  contrary  to  the  law  of  primogeniture,  which  is  the  common  law 
both  of  England  and  Scotland  ? 

*'  The  distinction  laid  down  in  these  papers  between  the  constitu- 
tion of  a  status,  and  the  legal  efiects  and  consequences  of  that  status, 
when  so  constituted,  is  no  doubt  well  founded  ;  but,  in  the  pursuer's  « 
argument,  it  is  misapplied.  The  queslio  status  here,  is  not,  whether"^ 
the  father  and  mother  were  married,  and  what  was  the  result,  or  con^— 
sequence  of  that  marriage,  so  far  as  the  state  either  of  the  husband  o^i 
the  wife  was  concerned  ?  The  marriage  was  certainly  a  good  one,  no^^ 
only  by  the  law  of  New  York,  where  it  was  entered  into,  but  all  th^^ 
world  over  ;  but  the  legal  rights  arising  from  such  marriage,  eithe-^!^ 
to  the  huhband  or  to  the  wife,  might  be  different  in  different  conn^K 
tries,  where  implement  or  execution  might  be  demanded.  Thus  tb^ic 
husband  might  be  entitled  to  what  is  called  the  courtesy  in  Scoi^ — 
land,  but  not  in  New  York  or  in  England,  and  the  wife's  dowMHH 
might  be  different  in  these  different  countries.  These  are  legal  i^^m 
suits  from  the  state  of  marriage,  which  might  vary  according  to  tfe=3 
municipal  laws  of  each  country;  but  still  the  marriage  being  certai  :^ 
no  doubt  could  be  entertained  as  to  the  title  of  the  one  party  or  '^i\ 
the  other,  to  assume  the  character  of  husband  or  of  wife,  and  *o 
make  their  demands  in  that  character. 

'•  But  the  question  at  present  before  us,  does  not  regard  the  st^  ^e 
either  of  the  husbapd  or  the  wife,  or  any  demand  resulting  fro^ 
that  state,  either  to  the  one  or  to  the  other.  It  relates  to  the  stc^-le 
of  a  person  said  tg  be  their  child,  and  to  a  demand  made  on  the  p^^t^ 
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^ho  performed  the  ceremony,  and  the  acknowledgment  of  1^08. 

marriage  in  Mr.  Shedden's  will,  constitute  more  evidence  — — — 

than  the  law  of  Scotland  requires  to  establish  the  nuptial  ^  ' 

contract.     Its  validity,  by  the  law  of  the  United  States,  if  pathick. 

of  that  child,  of  beiog  put  in  possession  of  a  certain  right,  which  he 
claims  as  the  result  of  a  certain  pre-supposed  state  assumed  by  him. 

**  In  other  words,  he  holds  the  state  assumed  by  him  to  be  al- 
ready constituted,  and  then  he  makes  his  demand  as  a  necessary  con- 
sequence of  that  state.  This,  however,  is  begging  the  whole  ques- 
tion ;  for  he  must  begin  with  establishing  the  constitution  of  his 
state  as  a  lawful  child.  If  he  prevails  in  so  doing,  he  will,  of  course, 
succeed  in  the  conclusion  which  he  draws  from  it ;  but  if  he  fails, 
the  reverse  must  appear. 

"  Now,  the  difficulty  which  meets  him  in  the  outsetting  is^  that 
he  was  bom  a  bastard  ;  and  he  never  enjoyed  any  other  state  in  the 
country  to  which  he  belonged,  and  where  his  father  lived  and  died ; 
and  nothing  was  ever  done  here  to  put  him  in  any  other  state,  nor  is 
now  possible  to  be  done,  imless  it  can  be  said  that  the  mere  opening 
of  a  succession  in  Scotland,  which,  had  he  been  a  lawful  child,  would 
have  devolved  upon  him,  does  eo  ipso  make  him  lawful? 

"  Suppose,  for  example,  the  estate  which  is  here  in  question,  had 
never  belonged  to  the  fathert  but  had  descended  from  some  colateral 
relation,  to  whom  the  father,  had  he  been  in  life,  would  have  been 
the  nearest  lawful  heir,  but  failing  him,  the  succession  must,  of  course, 
he  taken  by  the  next  lawful  heir,  could  he  have  taken  out  brieves  to 
he  served  legitimus  et  propinquior  hoeres  to  this  colateral  relation,  upon 
the  ground  assumed  by  him^  that  his  legitimacy  being  pre-supposed, 
he  is  the  nearest  and  lawful  heir  of  the  deceased  relation,  in  conse* 
quence  of  his  being  the  lawful  son  of  his  father  ?  In  the  case  here 
supposed,  he  derives  nothing  from  his  father.  He  did  not  derive 
^is  state  of  legitimacy  from  him  in  his  own  country,  he  derives 
no  estate  from  him  in  this  country,  which  could  give  him  a  pre- 
tence for  claiming  to  be  legitimus  ef  propinquior  hceres  of  his 
fether.  Any  service  as  heir  to  his  father  would  be  inept,  because 
li€  can  take  nothing  from  hira.  Yet  it  is  maintained  that 
lie  may  serve,  through  his  father^  as  his  lawful  son ;  and,  conse- 
quently, entitled  to  the  succession  of  his  father's  relations,  when,  in 
^th,  he  never  enjoyed  any  other  relation  to  his  reputed  father  but 
^at  of  illegitimacy.  Marriage  of  the  parents  does  not  necessarily  es- 
tablish the  legitimacy  of  children  here  :  for,  e.  g.  there  might  be  a 
^dium  impedimentum.  The  pursuer  argues  in  a  circle,  when  he 
^ys,  give  me  the  estate,  because  I  am  lawful, — and  declare  me  to  be 
lawful,  because  I  have  so  succeeded." 

Lord  Hermamd. — "  The  state  of   legitimacy  is  a  prejudicial 
^ttestion.     The  pursuer,  I  think,  does  not  make  out  his  legitimacy." 

Lord  Craig. — "  I  have  some  doubt,  where  it  is  a  mere  question 
®» status,  Whether  it  is  not  a  question  of  succession,  t.  e.  what  are 
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1608.       the  lex  loci  is  to  be  followed,  has  been  sufficiently  proved 

by  the  documents  produced  by  the  respondent  himself. 

8HEDDEK,  &c.  2.  Thoro  are  certain  principles,  of  extensive  applicatioD, 
PATRICK,  adopted  in  the  jurisprudence  of  every  nation,  different  from, 
and  often  quite  repugnant  to  the  principles  upon  which  the 
laws  of  other  nations  decide  the  same  general  questionsL 
The  law  of  some  countries  recognize  the  right  of  property 
over  men  almost  as  unlimited  as  over  cattle;  in  other  coun- 
tries a  similar  right  is  admitted,  but  under  greater  limita- 
tion. In  many  countries,  a  right  over  human  beings  as  pro- 
perty is  totally  denied.  Thus  the  fundamental  principles  of 
law,  vrith  respect  to  the  qualities,  the  conditions,  or  the 
status  of  persons,  are  different  in  different  countries;  and 
the  law  of  each  views  these  qualities  in  a  way  peculiar  to 
itself.  In  one  country,  it  is  a  fundamental  doctrine  that  a 
man  may  be  sold  or  bequeathed  like  a  horse.  In  another, 
that  he  may  be  sold  with  the  land  to  which  he  is  attaohed« 
In  a  third,  the  doctrine  is,  that  a  man  cannot  be  the  sobjed 
of  commerce  at  alL  If  a  Bussian  landholder  comes  into  an 
English  court  of  justice,  and  demands  the  restitution  of  his 


the  rights  of  the  parties?  I  rather  think  that  the  marriage  being 
constituted,  both  the  status  and  the  right  of  succession  to  the  estate 
here  must  follow.  Suppose  the  right  of  primogenture  not  the  law 
of  that  country,  must  we  not  follow  oiur  own  law  in  that  particular  f 

Lord  Armadalb. — "  The  whole  question  is.  Whether  he  be  le- 
gitimate  or  not  ?  The  question  of  his  status  must  be  resolved  by  the 
law  of  his  own  country ;  and  there  legitimation,  by  subsequent  mar- 
riage of  the  parents,  does  not  apply." 

Lord  Woodhouselbe. — "  I  am  of  the  same  opinion.  The  same 
person  cannot  be  partly  legitimate  and  partly  illegitimate." 

Lord  Balmuto. — ''  I  am  of  the  same  opinion.'* 

Lord  Cdllen. — '*  We  are  bound  to  give  effect  to  foreign  deedi 
and  foreign  transactions,  but  not  to  a  different  effect  from  what  ii 
given  to  them  in  the  country  where  they  were  entered  into ;  theie* 
fore,  as,  by  the  law  of  New  York,  the  subsequent  marriage  of  the 
parents  did  not  legitimate  the  child  preriously  bom,  it  can  bare 
no  effect  here." 

Lord  Meadowbank. — **  Suppose  an  Englishman  comes  down  «i4 
marries  at  Gretna  Green,  and  then  returns.  This  will  not  legiti- 
mate the  children  born  before  marriage  in  England.  It  is  a  qoes* 
tion  of  right  not  of  comitas.  The  question  of  propinquity  is  a  ques- 
tion of  the  law  of  the  country  where  the  party  was  bom  and  domi- 
ciled." 

Repel  the  reasons  of  reduction. 

Lord  President  Campbell's  Session  Papers,  yoI.  110. 
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Tftssa],  who  has  escaped  from  his  domain,  he  is  told  that       ^^^' 
Tillenage  is  anknown  in  our  law,  and  that  the  laws  of  Eng-  Z 

Una  will  not  enforce  his  claim.    A  West  Indian  Planter  was  v. 

stopped,  by  the  same  principle,  when  he  claimed  a  slave,  to  patbick. 
whom  he  had  undoubted  right  in  the  country  where  the 
contract  took  place,  which  gave  rise  to  his  action  ;  but  he 
WIS  told  that  the  laws  of  this  country  did  not  recognize 
diyary.  Had  the  essentials  of  his  contract  been  such  as 
tliose  laws  permitted,  he  would  have  been  allowed  to  try  its 
fvnRolUies  by  the  laws  and  customs  of  the  country  where  it 
was  entered  into ;  but  the  substance  of  the  agreement  was 
eootraiy  to  the  principles  of  both  English  and  Scotch  law,  and 
accordingly  the  judicatures  of  both  countries  refused  to  give 
effect  to  it, — the  Court  of  Session  in  the  case  of  Knight  v. 
Wedderbom,*  and  the  Court  of  King's  Bench  in  that  of  So- 
mersetyf  after  the  most  ample  discussion.  Thus  too,  the  judi- 
catures of  this  country  support  marriages  bet weeu  British  sub- 
jects abroad,  although  solemnized  according  to  the  forms  and 
ceremonies  of  the  place  where  the  parties  were  resident,  be- 
cause the  use  of  the  form  is  to  afford  evidence  of  the  consent  of 
the  parties.  But  if  an  Englishman  were  to  marry  two  wives  in 
Turkey,  the  second  would  in  vain  assert  her  claim  in  this  country, 
upon  the  ground  that  the  two  marriages  were  equally  valid  in 
the  place  where  they  were  contracted.  She  would  be  told 
that  our  laws  do  not  contemplate  the  possibility  of  a  person 
contracting  a  second  marriage  during  the  subsistence  of  the 
bt  All  these  are,  in  the  strictest  sense,  questions  of 
iMtus;  nevertheless,  they  are  decided,  not  by  the  law  of 
die  country  where  the  persons  have  their  domicile,  or 
where  the  contract  that  gave  rise  to  them  was  made ;  but 
hj  the  law  of  the  country  where  execution  of  the  contract 
ii demanded,  and  acknowledgment  of  the  status  claimed. 
It  seems  therefore  impossible  to  assign  any  reason  for 
excepting  from  this  class  of  cases  the  question  of  legiti- 
macy. 

3.  It  thence  appears,  that  the  'argument  which  considers 
this  case  a  question  of  status  is  altogether  favourable  to  the 
appellant.  But  his  advantage  must  be  still  more  apparent, 
when  the  discussion  is  put  upon  the  proper  ground ;  for  he 
sabmits  that  it  is  a  question  upon  the  effects  due  to  the 
eontraet  ex  vi  legis.    It  has  been  stated,  that  different  sys- 

*  Koight  V.  Wedderbiirn,  15tb  Jan.  1778,  Mor.  p.  14545. 
t  Somerset  v.  Stewart,  14th   May  1772  ;  Lofft.  vol.  i.  p.  1,  King's 
Bench,  Eaater  Term. 
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18^8'       terns  of  juriflprudence  apply  very  opposite  principles  to  de- 
lEDDKN  &c  ^®^™^°^  ^^^  validity,  or  to  define  the  nature  of  contracts. 
0.        *  In  some  countries  personal  arrest  is  unknown.     If  a  debt 
PATRICK,    incurred  abroad,  is  sued  for  and  established  in  England  or 
Scotland,  will  it  be  a  sufficient  objection  to  the  creditor's 
privilege  of  using  personal  diligence,  that  by  the  Ux  loci 
contractus  no  such  diligence  is  allowed  ?     Or  will  an  Eng- 
lish creditor  be  permitted,  by  the  judicature  of  a  country 
where  personal  arrest  for  debt  is  unknown,  to  imprison  his 
debtor,  upon  the  ground  that  the  law  of  England  allows  it? 
Undoubtedly  not.     The  constitution  of  the  claim  will  be 
judged  of,  in  both  cases,  by  the  law  of  the  country  where  the 
contract  was  made  ;  but  effect  will  only  be  given  to  it  in  so 
far  as  such  effect  is  not  repugnant  to  any  fundamental  prin* 
ciple  laid  down  by  the  law  which  is  required  to  enforce  it 
Here  then,  in  claiming  Scotch  estate,  as  the  lawful  son  of 
William  Shedden  deceased,  the  appellant's  legitimacy,  by 
the  subsequent  marriage  of  his  parents,  can  validly  be  found- 
ed on,  because  the  law  of  Scotland  recognizes  that  rule; 
and  it  is  no  answer  to  this  to  say,  that  by  the  laws  of  Ame- 
rica, where  the  contract  of  marriage  was  made,  legitimacy 
per  subsequens  matrimonium  of  the  parents  has  no  place,  be- 
cause, both  upon  the  principle  above  set  forth,  and  also,  be- 
cause every  question  connected  with  land  estate  in  Scotland 
must  be  decided  by  the  law  of  that  country,  and  no  other,  the 
law  of  America  cannot  be  ap])lied.     If,  therefore,  by  theliw 
of  Scotland,  he  is  to  be  held  a  filius  legitivtvs ;  and,  if  added 
to  this,  his  father  is  to  be  pre^^umed  as  a  domiciled  Scotsman, 
from  posfcjostiing  estate  there,  and  the  appellant  himself  now 
actually  domiciled  there,  then  he  is  entitled  to  succeed,  aod 
the  naturalization  acts  7th  Anne,  c.  5,  and  4th  Geo.  II*  c* 
21,  on  the  supposition  of  his  being  incapacitated,  from  being 
an  alien,  would  entirely  protect  him — his  father  having  been 
a  British  born  subject. 

Pleaded  for  the  Respondent, — 1.  The  first  question  is,  Whe- 
ther the  appellants  status,  as  to  legitimacy  or  illegitimacj, 
is  to  bo  decided  according  to  the  law  of  America,  where  be 
was  born,  and  his  parents  resided,  or  according  to  that  of 
Scotland,  where  lie  claims  to  succeed  to  an  inheritance. 
The  respondent  contends,  that  this  question  must  be  decided 
according  to  the  laws  of  America,  where  he  was  bon),  and 
where  he  and  his  parents  were  domiciled  ;  and  he  having 
been  born  a  bastard,  and  the  subsequent  marriage  of  bis 
parents,  according  to  the  law  of  America,  not  having  the 
effect  of  legitimating  children  previously  procreated  between 


tever  status  the  law  of  America  affixed  to  children 
>re  the  marriage  of  their  parents,  that  status  roust 
th  them  wherever  they  go.  The  case  of  the  slave 
3  this  country,  and  being  that  moment  free,  arises 
otally  different  principle  altogether,  derived  from 
ional  law,  and  founded  on  principles  peculiar  to  the 
f  the  British  constitution.  Nor  do  the  cases  of 
lecrees,  &c.  apply,  because  the  principles,  in  re- 
hem,  proceed  from  the  coraitasdue  to  foreign  laws. 
3llant,  feeling  the  force  of  this  argument,  is  anxious 
his  case  to  another  principle.  Instead  of  consider- 
elation  of  parent  and  child  as  a  positive  status  sub- 
3tween  them,  he  regards  it  as  the  mere  consi'quence 
<itu8  of  husband  and  wife.  He  labours  to  maintain, 
),  that  the  legitimacy  of  the  issue  is  only  an  effect 
•ntract  of  marriage,  and,  like  all  other  effects  of  a 
,  must  be  decided  by  the  law  where  execution  of 
landed. 

if  it  be  supposed  that  this,  his  rule  respecting  con- 
I  universally  true,  which  it  is  by  no  means  the  case, 
s  misapplied.  The  status  of  the  child  is  not  to  be 
ed  as  a  case  of  contract.  An  unborn  infant  cannot 
ty  to  a  contract ;  and  none  exists  between  him  and 
it.  His  status^  as  to  legitimacy,  depends  upon  a 
.  principle.  It  is  a  character  which  the  law  allows 
nts  to  impress  upon  their  child,  as  being  the  imme- 
urces  of  its  being.  Their  will  to  do  so  is  mani- 
n  most  countries  by  the  celebration  of  marriage ; 

nv  Ha  AviHnnpAH  hv  nth  at  mAAnfl        ft.  in  pIaat.  f.hArA. 
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1808.       riage  in  this  case,  sabseqaent  to  the  birth  of  the  appellant 
""—"—"    the  latter's  legitimacy  can  only  be  judged  of  according  t( 
sHKDDBN,  &0.  ^jj^  j^^g  ^f  Amorica,  which  do  not  admit  of  legitimation  pe 
PATRICK,     subsequens  matrimonium. 

The  next  argument  used  for  the  appellant  is,  that  if  th* 
stattM  of  the  child  is  to  be  determined  by  the  law  of  tb 
father's  domicile,  that  of  the  appellant's  father  was  not  ii 
America  solely,  inasmuch  as  both  rcUione  originia^  and  fron 
haying  property  in  Scotland,  he  was  subject  to  the  jurisdic 
tion  of  the  courts  of  Scotland,  and  must  be  held  as  domi 
ciled  there.  It  is  true,  that  the  father  was  subject  t< 
the  jurisdiction  of  the  Scottish  courts,  so  far  as  that  migb> 
be  necessary  to  constitute  any  claim  against  him ;  and,  upoi 
these  grounds,  he  might  have  been  successfully  proseoutec 
for  payment  of  a  debt,  by  reason  of  his  having  an  estate  ic 
that  country.  But  in  what  way  could  any  question  han 
been  tried,  which  involyed  the  stattu  of  himself,  and  hii 
wife  and  children,  none  of  whom  were  either  in  the  coun- 
try, or  had  property,  by  which  they  might  be  subjected  to 
the  jurisdiction  of  its  laws  ? 

The  appellant,  who  is  willing  to  take  the  question  in  id 
alternative,  next  observes,  that,  supposing  his  legitimaef 
does  not  depend  upon  the  domicile  of  the  father,  but  ap<m 
that  of  the  son,  further  discussion  is  even  on  that  soppos- 
tion  unnecessary,  because  the  appellant  is  domiciled  ift 
Scotland,  where  he  resides,  and  where  it  was  desired  byhii 
father's  settlement  that  he  should  be  educated.  It  is  not 
easy  to  see  how  an  infant,  who  can  have  no  will  of  his  owb, 
can  change  his  domicile.  But  if  the  law  were  otherwiHi 
this  compendious  mode  of  deciding  the  case  only  evadei 
the  question.  The  point  is  not  where  he  is  domiciled  noV| 
but  what  his  situation  was  at  the  time  of  his  birth,  and  of 
his  father's  death  ?  If  he  was  then  a  bastard  by  the  lairo( 
America,  the  only  country  which  at  that  time  had  a  right  to 
judge  of  his  situation,  this  character  must  remain  with  him; 
and  even  if  he  should  afterwards  obtain  lottersof  legitimatka 
in  this  country,  they  cannot  have  the  effect  of  injuring  thfld 
parties,  or  of  enabling  American  bastards  to  succeed  to  Iiari- 
tage  in  this  country  to  the  prejudice  of  the  lawful  heiBB. 

Lastly,  the  appellant,  despairing  of  success  upon  the  que*- 
tion  of  domicile,  gets  out  of  humour  with  them,  and  boldly 
takes  up  the  argument  in  their  defiance.  He  insists,  ther^ 
fore,  that  as  the  succession  to  moveables  ab  intestato  '^ 
regulated  by  the  law  of  the  deceased's  domicile,  upon  the 
legal  fiction,  that,  having  no  permament  situs,  they  are  pre' 
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tamed  to  be  in  the  place  of  his  domicile  at  the  time  of  his       1B08. 
death  ;  so,  ex  paritate  ratimis.  his  right  to  the  real  estate  " 

•^ii.^^i  !.»...:•  L        8HBDDBN,   «C. 

v  to  be  decided  by  the  lex  loci  re%  ettm,  since  no  man  has  „^ 
efer  denied  that  all  questions  concerning  heritable  estates  Patrick. 
most  be  decided  by  the  laws  of  the  countries  where  these 
estates  are  situated.  The  respondent  desires  no  other  sup- 
positioii  to  illustrate  the  error  of  that  principle  for  which 
the  appellant  contends.  The  lex  domicilii  is  not  less  ex- 
tensiTe  in  its  powers  over  the  defunct's  moveables  than  the 
bz  loei  rei  sitce  is  with  reference  to  his  heritable  estate. 
Tety  was  it  erer  supposed  that  the  law  of  the  parent's  do- 
nicile  is  not  only  to  regulate  the  succession  to  his  move- 
ables, but  that  it  must  likewise  decide,  according  to  its  own 
roles,  upon  the  legitimacy  of  his  children,  under  whatever 
dreumstances,  and  in  whatever  country  they  were  born  ? 

An  Italian  or  Scotsman,  in  whose  countries  the  law  of 
bgitimation,  by  the  subsequent  marriage  of  the  parents,  pre- 
tiiIb,  has,  while  dwelling  in  his  native  country,  children  by 
a  woman  whom  he  afterwards  marries  there.  Subsequent 
to  this,  he  becomes  domiciled  in  England,  where  he  acquires 
personal  property,  and  dies.  Is  the  law  of  England  to  de- 
ode  upon  the  legitimacy  of  his  children  by  its  own  rules, 
uid  di^nherit  them  as  bastards  ?  Tet,  if  it  does  not,liow  can 
the  lex  loci  rei  eitm  decide  it  as  to  real  property  ?  The  re- 
spondent does  not  mean  to  deny,  that  neither  the  law  of 
Seotland,  nor  that  of  any  other  country  in  which  the  feudal 
i^em  prevailed,  vrill  suffer  its  rules  respecting  heritable 
or  immoveable  property  to  give  way  to  the  laws  of  another 
itate.  This  rule  is  founded  on  the  maxim  already  mentioned, 
that  no  state  vrill  give  due  effect  to  the  municipal  institu- 
tions of  another  country,  which  are  repugnant  to  its  inter- 
6itB  and  its  laws,  and  which  might  be  enacted  for  the  pur- 
pose of  binding  an  independent  people  in  their  own  terri- 
tories. 

2.  But  the  respondent  humbly  submits,  that  whatever  the 
diffienlty  of  this  question  may  be,  it  is  unnecessary  for  your 
l^ordshipB  to  decide  upon  it  in  the  present  case.  The  ap- 
pellant was  bom  in  America^  after  the  independence  of  that 
eoontry  had  been  acknowledged  by  Great  Britain  in  1783. 
According  to  the  law,  as  it  stood  antecedent  to  the  Union 
ef  the  two  kingdoms  of  England  and  Scotland,  he  was  an 
dien,  bom  extra  fidem  domini  regie ;  and  being  the  natu- 
nd  born  subject  of  a  distinct  and  independent  state,  could 
neither  enjoy  nor  succeed  to  a  feudal  subject  in  the  country 
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1808.        of  Scotland,  to  whoso  sovereign  he  owed  no  allegiance,  as 
a  duty  incident  to  his  birth.     It  was  admitted  in  the  Court 


V. 
PATBICK. 


8HKDDEN,  8{c.  below,  as  a  point  too  clear  to  be  capable  of  dispute,  that  the 

appellant  was  an  alien,  and  incapable  of  succeeding  to  the 

estate  of  Rughwcod,  unless  he  was  entitled  to  the  benefit 

of  the  naturalizing  statutes  of  7th  Anne,  c.  5,  and  4th  Geo. 

II.  c.  21.     The  respondent  contends,  that  he  comes  neither 

within  the  letter  nor  the  spirit  of  these  statutes,  but  remains 

an  alien  born,  unnaturalized,  and  incapable  of  inheriting  real 

property.     The  words  of  the  7th  Anne,  c.  5,  are,  *'  That 

"  the  children  of  all  natural  bom  subjects  born  out  of  the 

"  ligeance  of  her  majesty,  &c.  shall  be  deemed,  adjudged, 

"  and  taken  to  be  natural  born  subjects  of  this  kingdom,  t(^ 

'*  all  intents."     Some  doubts  having  arisen  whether  it  waa 

required  by  this  act  that  the  mother  should  be  a  natural  born 

subject  as  well  as  the  father ;  or  whether  the  privilege  did 

not  extend  to  children  born  of  mothers  who  were  natural 

born  subjects,  although  the  father  was  an  alien,  the  4th  Geo. 

II.  c.  21,  was  passed,  the  words  of  which  are  :  **  That  all 

'*  children  bom   out  of  the  ligeance  of  the  Crown  of  En^ 

*' landj  or  Great  Britain,  whose  fathers  were,  or  shall  be 

"  natural   born  subjects  of  the  Crown  of  England  or  of 

**  Great  Britain^  at  the  time  of  the  birth  of  such  chiW- 

"  ren  respectively,  shall  be  adjudged  and  taken  to  be  nato- 

"  ral  born  subjects  of  the  Crown  of  Great  Britain." 

It  neither  is,  nor  can  be  denied,  that  a  bastard,  as  beiog 
nullius  filius^  is  not  a  child  within  the  meaning  of  these 
acts,  and  that  such  a  person,  although  the  ofispriog  of 
British  parents,  is,  when  born  out  of  his  Majesty's  allegiaocei 
as  much  an  alien  by  the  law,  as  it  now  stands,  as  he  wooUi 
have  been  if  these  statutes  had  never  passed.  But  the  appel- 
lant argues,  that,  by  the  subsequent  marriage  of  his  fatheraad 
mother,  that  alienage  was  taken  off,  upon  the  fiction  of  law^ 
which  supposes  hi^  parents  to  have  been  married  at  the 
time  he  was  begotten,  so  that  he  was  legitimate  from  bis 
very  birth  ;  but  the  respondent  contends,  that  this  fiction  of 
law  can  work  no  such  effect.  The  statute  requires  that  tbe 
father  should  be  a  natural  born  subject  at  the  time  oj  tki 
child* s  birth.  But  it  is  impossible  to  say  that  this  child  bad 
a  father  who  was  a  natural  born  subject  at  the  time  of  the 
birth,  when,  in  the  contemplation  of  law,  he  had  no  father 
at  that  period,  either  alien  or  native. 

After  hearing  counsel, 
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The  Lord  Chancellor  Eldon, 


In  moving  the  judgment  in  this  cause,  stated, ''  that  he  had  con-sHEDDEN,  &c. 
nhed  with  the  learned  peer  who  had  attended  the  hearing  of  this  ^'   ^ 

appeal,  (Lord  Redesdale,  who  was  not  then  in  the  House),  and 
whose  opinion  on  the  subject  coincided  with  his  own  i  and  that,  as 
it  was  not  usual  to  state  any  reasons  for  affirming  the  judgment  of 
the  Court  below,  he  should  merely  observe,  that  the  decision  in  this 
eaae  would  not  be  a  precedent  for  any  other  which  was  not  precisely 
^  same  in  all  its  circumstances."  He  then  moved  that  the  judg- 
ment of  the  Court  of  Session  should  be  affirmed,  which  was  accord- 
iogly  ordered. 

It  was  therefore  ordered  and  adjudged  that  the  interlocu- 
tors be,  and  the  same  are  hereby  a£Srmed. 

For  the  Appellants,  Andrew  Fletcher,  Henry  Brougham. 
For  the  Respondent,  Sir  Samuel  RomiUt/f  M.  Nolan. 

Note. — ^The  question  in  the  above  case  was  again  revived  many 
yttn  thereafter,  by  Mr.  Shedden  seeking  to  reduce  the  decree  for- 
'  >oedy  pronounced,  on  the  ground  of  fraud  ;  but  the  Court  of  Session, 
*&er  much  discussion,  dismissed  the  action ;  and  this  judgment  was 
ttflbmed  on  appeal.  There  is  an  interesting  report  of  the  case,  as 
decided  in  the  House  of  Lords,  in  Mr.  Macqueen's  House  of  Lords' 
fieports,  vol.  i.  At  p.  568,  in  alluding  to  the  above  case,  he  says, 
^  Of  this  judgment,  the  only  record  remaining  is  but  the  formal  entry, 
'  which  appears  in  the  Journals  of  the  House,  no  note  taken  at  the  time 
*  of  the  opinions  delivered  being  now  furthcoming.'  This  is  incorrect, 
in  to  &r  as  it  supposes  that  any  opinions  could  be  delivered,  in  judg- 
ments of  affirmance,  at  that  time,  the  rule  of  the  House  then  being, 
ts  slate  no  reasons  where  the  judgment  of  the  Court  below  was 
to  be  affirmed.  He  is  also  wrong  in  stating  Lord  Redesdale  was 
IKeseut  at  moving  judgment.  His  Lordship  had  been  present  at  the 
Wsiing^  and  had  even  been  present  in  the  House  that  day,  but  was 
I    absent  when  judgment  was  given. 

I  The  ground  on  which  the  judgment  was  given  in  the  House  of 
I  Loid%  in  the  above  case,  it  is  stated  upon  the  authority  of  Lord 
■  Bdndale  and  Lord  Brougham,  '  was,  that  the  child  was  bom  an 
\  ^lieii.'— Yide Mr.  Macqueens  Reports,  p.  632. 
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[Mor.  App.  I.  Stipend,  No.  6.] 


The  Earl  of  Wemyss, 

Rev.  Daniel  Macqueen,  Minister  of  the 
Parish  of  Prestonkirk,  and  John  Con- 
nell,  Esq.,  Advocate,  Procurator  for  the 
Church  of  Scotland, 


1 


Appellai 


Bespondi 


House  of  Lords,  20th  May  1808. 

Augmentation  op  Stipend — Jurisdiction  and  Powers  op 
Court  of  Tbinds. — ^The  minister  of  Prestonkirk  had,  in  1 
obtained  an  augmentation  of  stipend.  In  1806  he  applied  f 
second  augmentation,  which  was  opposed  by  the  appellant 
the  ground  that,  his  stipend  having  been  once  augmented, 
Court  of  Teinds  had  no  further  power  to  grant  a  second  augi 
tation  to  the  minister.  Held  him  entitled  to  the  augmeuta 
and  that  the  Court  had  power  to  grant  him  such.  Affirmc 
the  House  of  Lords,  with  a  variation,  which  see. 

The  question  in  this  case  was.  Whether  the  judges  of 
Court  of  Session,  as  Commissioners  for  the  Plantatio 
Kirks  and  Valuation  of  Teinds,  have  by  law  the  powe 
augmenting  the  livings  of  the  Established  clergy,  from  t 
to  time,  at  their  pleasure,  till  the  whole  tithes  of  Scot! 
are  exhausted  or  appropriated  ?  It  was  stated,  that  a  po 
to  augment,  at  their  discretion,  was  vested  in  the  judgec 
a  Committee  of  Parliament,  while  it  was,  on  the  other  hi 
admitted  that  they  may  be  controlled  in  the  exercise 
that  discretion  by  the  House  of  Lords  in  sl  judicial  eaptu 
which  the  appellant  maintained  was  a  contradiction 
terms;  because,  if  they  had  a  discretion  as  a  Committe< 
Parliament,  then  their  decision  on  augmentations  would 
final,  and  not  subject  to  judicial  control  or  review.  ' 
appellant  farther  maintained,  that  if  the  doctrine  of  th^ 
spondent  were  correct,  that  the  Court  had  this  unlimi 
discretionary  power  of  augmentation,  then  there  would 
no  end  to  augmentation. 

The  circumstances  out  of  which  the  present  case  ai 
were : — That,  in  1793,  the  respondent  brought  an  actioi 
augmentation,  and  had  modified  to  him,  inclusive  of 
stipend,  21  bolls  of  wheat,  45  bolls  of  barley,  65  bol 
oats,  and  £46  sterling  in  money,  with  £5  for  commui 
elements.     These  were  equal  to  £218  per  annum,  exclu 
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of  manse  and  valoable  glebe.    But,  not  satisfied  with  this,  he       1808. 
brought,  in  1806,  another  process  of  augmentation  within 


the  twenty  years.    And  it  was  then  objected  to  by  the  appel-      '^^^  ^' 
Unt,  on  the  ground  of  want  of  power  in  the  Court.      In 


V, 


aDBwer,  the  respondent  contended,  that  the  judgments  of  macqueen, 
the  House  of  Lords,  in  the  cases  of  Eirkden  and  Tingwall,  yj^^  ^^^^ 
and  the  subsequent  practice  of  the  Court,  were  conclusive 
against  the  appellant's  plea. 

The  Lords*  Commissioners  pronounced  this  interlocutor :  Feb.  3,  1608. 

•-"Find  that  this  Court,  having  been   established  by  an 

"  act  in  the  year  1707)  as  a  permanent  Court  of  Commission, 

''in  place  of  the  former  temporary  commissions,  for  the 

*<  purpose,  inter  alia^  of  modifying  and  augmenting  the  sti- 

*'  pends  of  parochial  ministers  out  of  the  teinds,  it  is  the 

"  duty  of  the  Court,  and  within  its  powers,  as  recognized  by 

**  the  House  of  Lords  in  the  two  decided  cases  in  the  years 

*'  1784  and  1789,  and  by  the  uniform  practice  of  the  Court, 

'*  acquiesced  in  by  all  parties,  in  a  great  variety  of  instan- 

**  ces,  ever  since  the  last  mentioned  period,  to  receive  such 

"  applications,  when  made  in  the  regular  form,  and  to  de- 

"  termine  upon  them  according  to  the  state  of  matters  at 

"the  time,  and  the  merits  of  each  particular  case,    not- 

**  withstanding  a  former  augmentation,  since  the  institution 

"of the  Court;  and,  therefore,  that  the  present  case  must 

^  be  allowed  to  proceed  as  usual." 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — That  it  was  impossible  for 
my  person  reading  attentively  the  statutes  on  this  subject 
of  augmentation,  and  the  Court's  powers  therein,  from  the 
Reformation  to  the  Union,  and  particularly  those  which 
paiMd  in  the  early  part  of  the  reign  of  Charles  the  First, 
and  the  transactions  of  that  period,  without  being  convinced 
that  the  intention  was  to  fix  the  stipends  of  the  parochial 
deigy  at  once  and  for  ever,  at  least  so  far  as  they  were  to 
be  payable  out  of  the  teinds.  The  question,  therefore. 
Whether  the  present  commissioners  have  the  power  of  aug- 
menting the  stipend  of  a  parish  repeatedly  at  their  discre- 
tion, so  long  as  there  are  free  teinds,  has  never  been 
decided  in  the  affirmative  by  the  House  of  Lords.  Nay,  it 
was  solemnly  decided  in  the  negative  by  the  Court  of  Ses- 
aion  in  the  case  of  Tingwall  in  1787,  and  there  is  not  a 
tingle  decision  or  dictum  since  to  support  the  practice,  ex- 
cept the  seeming  application  of  the  judgment  of  your  Lord- 
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1808.       ships'  House  ia  the  Tingwall  case,  upon  a  supposition, 
which,  if  it  was  entertained,  proceeded  upon  error,  as  no 


wbm\«8     ^^^^  power  is  given  by  the  statute  1707. 

J"  Pleaded  for  the  Respondents.— The  plea  set  up  by  the 
"'"'^^e"^'  appellant  in  the  present  cause,  of  the  want  of  jurisdiction  in 
the  Court  of  Teinds,  has  been  twice  repelled  by  solemn  de- 
cisions of  the  House  of  Lords ;  and  these  decisions  hare 
been  followed  by  an  exercise  of  their  jurisdiction  in  upwards  of 
800  cases,  which  cannot  now  be  stirred  or  questioned  in  any 
court  of  law.  Yet,  were  the  question  new,  still  the  Court  of 
Teinds  has  full  power,  and  is  fully  authorized,  by  the  diflfer- 
ent  statutes  upon  which  their  powers  are  founded,  to  grant 
augmentations  of  ministers'  stipends  out  of  the  tithes  of 
Scotland,  from  time  to  time,  as  the  circumstances  of  each 
particular  case  require. 
After  hearing  counsel. 

The  Earl  of  Lauderdale  read  a  speech,  concluding  with  a  mo- 
tion that  this  judgment  should  be  reversed. 

The  Lord  Chancellor  Eldon  said, 
"  My  Lords, 

**  Attending  to  the  infinite  importance  of  this  cause,  not  only  a^ 
afi^ecting  the  parties  immediately  concerned  in  it,  but  as  it  most  ne  — 
cessarily  affect  the  interests  of  both  clergy  and  laity  in  Scotland.  ^! 
feel  concern   that  I  have  been  able  only  to    abstract,  from   othe^ 

professional  duties,  a  portion  of  time  insufficient  for  methodicall 

arranging  my  opinion  as  to  thbse  grounds  on  which  I  must  dis 
from  the  motion  of  the  noble  Baron  who  has  just  sat  down. 

^*  I  feel  the  more  concern  on  this  account,  because  it  is  impossib 
not  to  admit  that  his  Lordship  has  done  justice  to  the  opinion  whi<=s 
he  entertains,  and  has  delivered  his  sentiments  in  ajudicial  macis 
ner. 

**  The  question  for  your  Lordships  to  decide  is,  If  you  shall  affic-^si 
or  reverse,  or  alter  the  interlocutor  appealed  from  ?  The  propo8iti^3ii 
made  by  the  noble  Lord  goes  in  substance  to  reverse  the  jndgmemi^; 
and  he  prefaced  his  proposition  by  stating   certain  principles  ^a 
which  he  wished  you  to  adopt  his  motion. 

"  There  are  various  propositions  stated  in  the  interlocutor,    to 
which  it  will  be  necessary  to  attend ;  it  appears  to  me  that  it  re- 
quires alteration.     But  the  alterations  which  I  shall  propose  do  not 
go  to  reverse  the  judgment  in  substance,  but  only  in  so  for  as  it 
predicates  certain  facts  and  grounds  of  judgment     (Here  his  Loid* 
ship  read  the  interlocutor  appealed  from). 

*'  I  conceive  you  would  not  much  approve  of  the  terms  of  an  in- 
terlocutor, stating  itself  to  be  founded  on  certain  former  judgments 
of  this  House,  as  to  the  point  of  law  now  in  question,  if  such  state- 
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ments  be  not  warranted  bj  the  words  of  those  judgments.    So  far  as       1808. 
the  interlocutor  also  is  founded  on  the  uniform  practice  of  the  Court 


ance  that  period,  and  the  acquiescence  therein,  we  can  scarcely  form  i^J^nh  of 
an  opinion  as  to  such  acquiescence ;  it  is  of  itself  no  slight  matter,  but  ^■^'^^" 
it  does  not  enter  into  the  record.  macquken, 

"  As  to  the  cases  alluded  to  in  the  interlocutor^  I  cannot  think  ^^* 
that  the  cases  of  Kirkden  and  Tingwall,  in  their  terms,  settled  the 
general  point.  In  the  Kirkden  case,  a  noble  and  learned  Lord  cer- 
tainly conTeyed  a  strong  opinion  on  the  subject ;  but  this  opinion 
cannot  be  represented  to  haye  been  embodied  in  the  judgment  of 
tlus  House. 

'*  If  the  law,  as  contained  in  the  acts  of  Parliament,  be  quite 
dear,  I  know  nothing  more  dangerous  than  it  would  be  to  set  up 
pKoedent  against  it.  But  I  know  I  am  speaking  in  England,  where 
a  long  and  inyeterate  usage  has  prevailed,  even  against  an  act  of 
Parliament,  in  the  case  of  common  recoveries.  Though  I  never 
oould  have  consented  to  this  originally,  as  contrary  to  law,  yet  the 
consequences  of  overturning  what  has  been  done  by  these  common 
recoveries,  is  such,  that  no  lawyer  would  now  think  of  altering  this. 
You  could  by  no  means  discover  the  amount  of  the  damage  you 
'Would  do  by  such  alteration. 

**  On  similar  grounds,  your  Lordships  will  give  a  very  weighty 
<^nsideration  to  a  train  of  decisions  in  another  part  of  the  island.  If 
^  law  might  originally  have  admitted  of  two  constructions,  and  if 
ooe  of  these  constructions  has  been  given  to  it,  and  this  been  fol« 
lowed  by  long  usage,  I  am  sure  it  is  not  the  practice  of  those  who 
^bninister  justice  in  the  dernier  resort  in  this  country  to  alter  such 
muBge. 

^  If  this  case  had  come  here  in  1707*  soon  after  the  act  of  Par- 
liament then  passed,  there  were  many  cogent  reasons  to  be  urged 
*«rhy  the  Lords  of  Session  could  not  augment  a  stipend  that  had 
been  modified  under  a  former  commission,  much  less  a  stipend  that 
liad  been  once  augmented  by  themselves. 

"  I  shall  at  present  leave  out  of  view  a  great  deal  of  the  argu- 
ment that  was  urged  at  the  bar,  (though  perhaps  it  was  there  pro- 
perly ttiged),  as  to  the  consequences  of  a  decision  in  one  way  or 
tidwr.    Every  person  must  see,  on  the  one  hand,  that  if  the  Lords 
erf  Session  have  power  to  augment  stipends  from  time  to  time,  the 
hentois,  if  they  do  not  suffer  an  injury,  mast  suffer  in  the  matter  of 
expense,  of  vexation,  and  constant  litigation,  from  which  the  Legisla- 
tot  might  have  relieved  them.     But  the  argument  ab  inconvenienli 
comoft  be  listened  to  at  present     Here  we  do  not  sit  as  legisla- 
ton. 
"  On  the  other  hand,  if  the  act  of  1 707  J>ut  it  out  of  the  power  of 
.^  _    tbe  Loids  of  Session  either  to  augment  stipends,  modified  under  for- 
mer commissions,  or  to  re-augment  these  stipends,  it  follows  that  the 
^Ic'gyof  the  Church  of  Scotland  must  remain  unprovided  with  the 
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1808.        means  of  holdiDg  that  rank  in  society  which  is  useful  and  necessa 

for  thern^  but  which  is  much  more  usefiod  to  the  laitj. 

KARL  OF  ''  If  the  argument  ab  inconvenierUi  does  not  satisfy  your  Lor 

WEMT8S       ships,  it  must  not  be  resorted  to  on  either  side. 

"  In  this  country,  they  went  another  way  to  work  with  regard 
kc.  the  London  clergy.  They  had  their  stipends  (as  I  may  term  i 
settled  at  certain  rates  in  Charles  the  Second's  time.  When  an  a 
of  Parliament  was  applied  for  to  augment  these  in  the  reign  of  Ge 
II.,  though  it  was  strongly  represented  that  parties  had  acquin 
their  properties  under  an  understanding  that  their  tithes  having  bei 
commuted  for  a  stipend,  they  were  only  liable  in  certain  burden 
yet  the  Parliament  interfered  to  augment  the  lirings  of  the  Lond< 
clergy. 

*<  This  sort  of  general  principle  was  also  acknowleged  by  the  Legi 
lature  in  Scotland.     It  is  impossible  to  look  at  the  proceedings 
161 7  and  1621,  and  not  to  perceiye  that  the  Legislature  meant  thi 
to  settle  the  terms  of  a  legal  contract,  in  which  a  certain  stipend  w 
to  be  settled  for  the  minister,  and  the  rest  of  the  tithes  secured 
the  possessors  of  them  ever  after. 

'*  But  afterwards,  when  a  new  commission  was  granted  in  163 
the  commissioners  had  power  to  augment  those  stipends  whii 
amounted  only  to  the  minimum  of  the  former  acts,  and  the  maximu 
was  taken  away. 

"  I  state  this,  to  illustrate  what  I  wish  to  throw  out  of  view 
this  case,  the  degree  of  inconvenience  on  either  side.     In  whatev 
way  your  Lorllships  may  decide  this  cause,  there  must  remain  a  ma 
of  inconvenience,  which  it  may  be  the  interest  of  all  parties  to  ha^ 
put  on  a  better  footing  by  the  Legislature. 

*'  I  shall  now  state  briefly  the  grounds  upon  which  I  conoei' 
it  would  be  contradict<Mry  to  the  usual  rules  for  administering  ju 
tice,  and  highly  dangerous  to  reverse  this  judgment.  I  will  n 
enter  into  the  consideration  of  the  fifty-three  cases  set  out  at  the  bi 
as  second  augmentations,  prior  to  the  Kirkden  case.  I  shall  suppos 
what  I  believe  is  contrary  to  the  fact,  that  there  were  no  cases,  evi 
of  first  augmentation,  where  a  stipend  had  been  previously  mod 
fied  prior  to  1751>  still  the  question  is,  What  has  been  done  sin 
that  period  ? 

''  In  cases  where  former  commissions  had  fixed  the  stipends 
clergymen,  it  appears  to  me  that  the  Lords  of  Session  had  no  mc 
power  to  augment  these  once,  than  they  had  to  augment  thenc 
second  time.  But  I  am  free  to  say,  that  I  can  never  assent  to  tb 
though  it  may  have  been  laid  down  by  great  names  in  the  Court 
Session,  that  what  they  were  in  the  daily  habit  of  doing  was  a  streti 
of  power. 

*'  There  is  no  doubt  that  the  present  Court  augmented  once,  wber 
augmentations  had  been  granted  prior  to  1 707*  If  this  be  so,  I  d 
not  want  a  case  of  second  augmentation.  Augmenting  once  demon 
strated  that  the  Court  had  the  right  to  augment  twice,  or  oftenei 
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As  a  lawjcr,  I  am  entitled  to  say,  that  every  decision  which  pro- 
ceeded on  the  same  principle,  was  to  he  considered  as  one  of  a  series 
of  decisions. 

'*  It  is  quite  impossihie  to  read  the  record  in  the  Kirkden  case, 
without  seeing  that  the  granting  of  one  augmentation  was  the  reason 
foonded  on  why  a  second  augmentation  was  refused.  But  the  Court  did 
not  specify  that,  the  stipend  haying  heen  once  modified,  there  was  no 
power  to  augment  it  again.     In  Lord  Thurlow's  judgment  upon  this 
esse,  (I  speak  of  this,  not  as  embodied  in  the  record,  hut  as  stated 
01  the  opinion  said  to  be  giren  by  him),  his  Lordship  directed  the 
Ccmrt  to  inquire  into  the  grounds  upon  which  their  refosal  to  aug- 
ment was  founded,  whether  as  founded  in  law  or  discretion  merely. 
^  Then  the  case  of  Tingwali  came  before  the  Court ;  and  I  see, 
£ram  what  is  given  us  of  the  notes  of  the  Judges'  speeches  in  that 
case,  that  not  one  of  the  Judges  denied  that  the  Court  had  a  power 
of  augmenting.     Some  of  them  say  nothing  of  it;  but  Lord  Brax- 
£eld,  (for  whose  memory  I,  with  all  others,  entertain  the  highest 
sespect),  and  Lord  Eskgrore  (then  also  a  high  character  on  the  bench), 
Iwth  admit  that  a  difficulty  had  arisen  in  their  minds,  from  the  Court 
luiTing  reviewed  modifications  granted  by  former  commissions. 

*^  I  never  heard,  in  the  course  of  my  professional  life,  of  a  series  of 

judgments,  on  which  so  much  is  to  be  founded  with  regard  to  the 

law  of  the  question  at  issue.     In  the  Kirkden  case,  we  see,  that  as 

strong  an  opinion  as  could  be  delivered  in  favour  of  the  competency 

of  a  second  augmentation,  was  given  by  the  great  lawyer  who  then 

peaded  in  this  House.     Yet  the  lieges  in  Scotland  agreed  to  try 

^  question  again  ;  and  all  the  Judges  still  agreed  in  opinion  that 

Ikey  had  no  power  to  grant  a  second  augmentation.    This  judgment 

was  reversed  ;  and  it  appears  afterwards  that  not  less  than  800  cases 

«f  second  and  fiarther  augmentations  have  occurred. 

"  These  cases  were  not  upon  a  point  like  the  meaning  of  heirs  maU, 
^kanqflhe  body,  which  no  person  hears  of,  or  knows  distinctly,  but 
tbe  parties  immediately  interested.  These  decisions  regarded  the 
whole  tithe  law  of  Scotland.  From  the  struggle  which  had  occurred 
OB  thiff  point,  is  it  possible  to  believe  that  all  these  passed  on  ami- 
<sble  acquiescence  ?  Must  there  not  have  been  a  persuasion  that,  if 
sny  one  of  these  cases  had  been  brought  here  on  general  grounds,  it 
nvit  have  been  decided,  as  I  think  this  case  must  be  decided  ? 

^  The  noble  Baron  has  said  that  no  great  inconvenience  would 
tnioe  firom  reversing  the  judgment  now  under  discussion ;  that  such 
veTenal  would  only  operate  upon  other  judgments  pronounced  with- 
in the  last  fire  years,  and  that  the  Legislature  would  interpose  to 
?uet  these  matters.  But,  as  a  judge,  I  cannot  speculate  to-day 
npon  what  the  Legislature  may  think  proper  to  do  on  the  morrow. 

**  If  I  were  to  stop  here,  without  proceeding  to  controversy 
np<m  the  meaning  of  tlie  acts  of  Parliament,  I  conceive  I  might 
pot  down  my  foot,  and  say,  that  if  the  act  1 707  will  bear  the 
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1808.        coDstruction  put  upon  it  by  the  clergy,  it  ought  to  bear  that  con- 

struction.     Lord  Stanhope  had  put  this  construction  upon  it.     Con- 

KARL  OF      sidering  what  has  been  done  since  that  time,  and  how  the  law  has 
wEMYsa      Y^een  considered  since  1757*  can  you  reconcile  it  to  yoursehes  to  say, 
MACQI7BKN     ^^^^  ^^  thcse  proccedings  hare  been  founded  in  acquiescence  mere- 
&c.  )y  ?    To  say  so  much  would  be  inconsistent  with  the  safety  of  pro- 

perty and  the  interests  of  the  country. 

**  But  I  beg  leave  to  say,  that  if  I  had  been  called  on  to  decide 
the  question  immediately  after  the  act  1 707  was  passed,  I  am  far 
from  being  clear  that  it  would  have  been  decided  otherwise  than  it 
has  recently  been. 

**  The  act  of  Parliament  1567y  while  it  gare  to  the  clergy  a  right 
to  the  thirds  of  all  the  benefices  in  the  kingdom,  declared  the  tithes 
to  be  their  proper  patrimony. 

"  No  grant  was  made  to  a  titular  without  the  obligation  of  a 
maintenance  to  the  minister.  And  when  bishops  were  again  esta- 
blished, the  same  obligation  was  imposed  upon  them.  Thus  a  pro- 
yision  to  the  parochial  clergy  was  inherent  in  the  right  to  tithes. 

*^  While  the  maintenance  of  the  minister  was  thus  an  indefinite  ^ 
burden  imposed  upon  the  granter  of  tithes  in  Scotland,  it  must  hare'^ 
been  anomalous  indeed,  and  unlike  to  any  thing  known  of  a  similars 
nature  in  this  country,  if  there  was  no  court  in  Scotland  that  wooldK 
hare  enforced  this  obligation,  though  this  was  argued  at  the  bar. 

**  Then  came  the  act  of  Parliament  of  1617,  by  which  certaincs 
commissioners  were  empowered  to  assign  a  perpetual  local  stipendEs 
to  the  minister.  This  stipend  was  no  doubt  meant  to  be  incapable 
of  increase ;  and,  for  this  construction,  theie  is  both  the  express  anc^ 
the  implied  authority  of  the  act.  There  is  something  in  the  ac^::: 
which  appears  to  show  the  meaning  of  the  word  perpetual ;  for  whecics 
it  speaks  of  a  stipend  to  be  fixed  by  the  commissioners,  it  calls  it 
perpetual  local  stipend ;  but  when  it  speaks  of  the  minimum  of  I 
merks,  or  five  chalders  of  grain,  it  calls  this  a  local  stipend,  droppin 
the  word  ^  perpetual.' 

<<  In  the  act  of  1621,  the  enactments  are  the  same  as  in  that 
1617;  and  I  think  it  must  be  agreed,  that,  at  this  period,  nothizs^^ 
could  have  given  farther  relief  to  the  clergy  but  an  act  of  the  Legis- 
lature. 

*'  Next  came  the  act  of  Parliament  1633,  which  is  to  be  coustned 
along  viiih  the  decrees  arbitral  of  Charles  I.,  which  had  been  pro- 
nounced before  this  time.  The  general  view  of  these  was,  that  these 
should  be  a  stipend  for  the  ministers,  that  the  heritor  was  to  be  em- 
powered  to  buy  his  tithes  at  nine  years'  purchase ;  and  that,  after 
this,  the  heritor  was  to  be  entitled  to  the  tithes  in  full  property,  and 
the  minister  confined  to  his  stipend.  It  was  a  good  deal  discussed 
at  the  bar,  if  nine  years*  purchase  was  a  fair  and  adequate  price  or 
not.  I  do  not  enter  into  this  at  present ;  the  law  writers,  however, 
state  this  as  a  low  price. 
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"  This  baigain  was  carried  into  effect  by  an  act  of  Parliament.  If 
It  was  the  understanding  of  those  who  were  parties  to  the  decrees 
Mitral,  that  a  stipend  could  never  be  augmented  upon  after  the 
tithes  were  purchased,  how  is  the  act  of  Parliament  in  1 633  to  be 
accounted  for?  Though  the  former  acts  of  1617  and  1621  stated 
that  perpetual  local  stipends  were  to  be  fixed  for  the  ministers,  free 
Qom  all  claim  of  farther  augmentation,  it  is  to  be  observed  that  the 
act  1633  does  not  direct  the  commissioners  to  fix  a  perpetuaU  but  a 
dfMstant  and  local  stipend.  I  do  not  think  there  is  much  in  this ; 
hit  learned  men  have  argued  upon  it. 

**  This  act  of  Parliament  also  gives  the  minimum  ;  and  it  contains 

DO  dause,  that  purchasers  of  tithes  should  in  all  future  times  be  free. 

If  ssch  had  been  meant,  the  prudence  of  the  Scottish  landholders 

^v^ould  no  doubt  have  obtained  the  creation  of  a  similar  clause  to  this 

efiect,  as  was  contained  in  the  acts  of  1617  and  1621. 

"*  After  this  there  was  a  great  number  of  commissions ;  and  I 
IiaTe  mistaken  the  effect  of  them  very  much,  if  power  was  not 
granted  bj  them  to  augment  stipends  which  had  been  modified 
^xTider  former  commissions.  This  was  a  Parliamentary  declaration, 
^Imat  the  titheholder  was  to  be  subject  to  fieurther  augmentations. 

'"From  what  passed  as  to  parochial  tithes  in  1690,  it  seems 
^o  be  impossible  to  contend  that,  of  these,  there  should  be  no  aug 
KKientations  and  re-augmentations.     The  act  concerning  them  was  a 
^«»rtof  parliamentaiy  commission,  that  might  have  granted  augmen- 
^^^ktuMis  at  the  time,  and  in  future,  as  circumstances  might  require. 

**  Then,  at  the  Union,  came  the  act  of  1707*  Instead  of  a  tem- 
P^iniy  commission,  as  the  former  ones  had  been,  this  constituted  the 
^^^oort  of  Session  as  a  perpetual  Commission  of  Teinds,  with  power  to 
#^s«at  augmentations  of  ministers'  stipends,  &c. 

**  Lord  Thurlow  was  undoubtedly  of  opinion  that  a  power  of  re- 

^^^igmentation  was  within  the  power  of  the  Court.     If  the  question 

1^^  occurred  before  his  Lordship  in  this  House,  soon  after  the  act 

^707  was  passed,  I  think,  if  I  had  been  counsel  for  the  landlords,  I 

might  have  raised  doubts  in  his  Lordship's  mind.     But  now,  in 

^%8,  as  I  view  the  proceedings  that  have  since  taken  place,  I  con- 

CQTe  that,  on  judicial  principles,  it  is  impossible  to  agree  with  the 

i&otion  of  the  noble  Baron.    But  I  find  it  also  impossible  to  agree 

with  the  terms  of  the  interlocutor  as  it  now  stands. 

**  In  the  Kirkden  case,  it  was  stated  by  the  appellants  that  there 
VII  a  sort  of  Bule  of  Court,  upon  which  the  second  augmentation 
hd  been  refused.  The  opinion  given  thereon  was  as  I  have  stated 
it  to  be,  but  the  opinion  was  not  embodied  in  the  judgment.  The 
jod^ent  was  upon  that  principle  that  I  think  yon  would  act  on 
now,  if  matteiB  had  been  as  they  were  then. 

**  That  judgment  appears  to  direct  the  Court  to  look  to  and  see 
what  was  contained  in  the  act  1707>  that  the  Bule  of  Court  was  no- 
thisg ;  bu^  that  it  was  necessary  to  consider  and  declare  the  law,  as 
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1S08.        it  was  contained  in  the  act  of  Parliament     I  do  not  think,  there 
-  fore,  that  the  judgment  in  the  Kirkden  case  went  far  in  the  way  c 

precedent.  , 

'^  The  decision  of  the  House  in  the  subsequent  Tingwall  case,  ap 
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MACQUEBN,  pcars  to  have  gone  a  great  deal  &rther.    The  interlocutors,  in  th 

^^*        general  point  of  law,  were  reversed ;    Lord  Thurlow  thought  th 

judgment  therein  wrong,  and  sent  it  hack  to  be  considered  in  th* 

special  circumstances,  (which  I  do  not  well  understand),  and  to  se 

if  the  clergyman  had  not  right  to  the  ipsa  corpora  of  the  tithes. 

''  But  even  supposing  both  these  judgments  had  proceeded  on  th< 
general  question,  I  should  hare  been  sorry  that  the  decision,  in  th< 
present  case,  had  rested  upon  these.  I  consider,  howeyer,  that  tht 
series  of  decisions  ^ren,  since  the  act  of  1707  was  passed*  are  suffi 
cient  to  support  the  principle  of  the  present  judgment 

'*•  While  I  roust,  therefore,  offer  my  negatire  to  the  motion  o 
the  noble  Baron,  I  must  still  move  for  an  alteration  of  the  interio 
cutor,  conceiving  that  it  expressed  a  good  deal  more  than  is  neces 
sary  to  sustain  it ;  and  that,  if  it  was  affirmed  as  it  stood,  a  reoor 
would  be  framed  which  I  doubt  if  there  be  grounds  to  support" 

Here  his  Lordship  concluded  with  his  motion. 

Ordered  and  adjudged,  that  the  interlocator  complained  ■ 
in  the  said  appeal  be  varied  as  follows: — After  th 
words  (find  that),  the  following  words  be  inserts, 
(it  is  within  the  legal  powers  of) ;  and  that  after  tl 
words  (this  Court),  the  following  words  bo  left  o- 
(having  been  established  by  an  act  in  the  year  1707 
a  permanent  court  of  commission,  in  place  of  the  Sk 
mer  temporary  commissions,  for  the  purpose,  tn-i 
alia^  of  modifying  and  augmenting  the  stipends  of  ^ 
rochial  ministers  out  of  the  teinds,  it  is  the  duty  of  "• 
Court,  and  within  its  powers,  as  recognized  by  -W; 
House  of  Lords,  in  two  decided  cases,  in  the  years  ly. 
and  1789,  and  by  the  uniform  practice  of  the  Com 
acquiesced  in  by  all  parties  in  a  great  variety  of  insUm 
ces,  ever  since  the  last  mentioned  period) ;  and  tbii 
after  the  words  (to  receive)  the  word  (such)  be  left 
out ;  and  after  the  word  (applications)  the  following 
words  be  inserted,  (for  modifying  and  augmenting  the 
stipends  of  parochial  ministers  out  of  the  teinds) ;  and 
that  after  the  words  (former  augmentation),  the  follow- 
ing  words  be  left  out  (since  the  institution  of  the 
Court ;  and,  therefore,  that  the  present  ease  must  be 
allowed  to  proceed  as  usual) ;  and  that  the  wordi 
(made  since  the  year  1707),  be  inserted.  And  it  i 
hereby  ordered  and  adjudged,  That  with  theee  varii 
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tions  the  said  interlocutor  be,  and  the  same  is  hereby  ihos. 

affirmed.     And  it  is  further  ordered,  That  the  cause  bo  

remitted  back  to  the  said  Lords  of  Session  to  proceed  ^^^^'  ^' 
as  IS  just.  V, 


For  the  Appellant,  Wm.  Adam^  Henry  Erskine,  Ad,  Gillies^ 

Geo.  Cranstoun,  F.  Homer. 
For  the  Respondent,  David  Boyle^  John  ConnelL 

Note.— This  and  other  cases  led  to  the  act  48  Geo.  III.  c  138, 
by  which  the  law  on  the  subject  of  augmentations  is  now  regu- 
kted. 


The  Earl  of  Wbmtss,         .  Appellant ; 

Alexander  Cakrb,  Esq.,     .         .  Respondent. 

House  of  Lords,  24th  May  1808. 

Biu— Payment — Acquiescence. — Circumstances  in  which  it  was 
held,  that  a  bill  granted  by  a  party  for  £500,  and  which  bore,  by 
rdative  letter,  to  be  granted  in  order  to  be  discounted  for  his  ac- 
commodation, was  not  due  as  a  debt  against  that  party,  it  appear- 
ing that  he  had  expended  the  £500  in  serying  the  appellant's  po- 
fitical  interests,  and  those  of  his  iamily,  this  being  supported  by 
acquiescence,  no  claim  having  been  made  upon  the  bill  for  six 
years  after  it  fell  due,  and  after  the  death  of  that  party. 

The  respondent's  brother  possessing  great  political  in- 
flaenoe  in  the  burgh  of  Jedburgh,  &c.,  had  exerted  it  on 
sereral  occaaions  in  securing  the  election  of  the  appellant 
^d  his  family  for  the  burghs  of  Haddington,  Jedburgh, 
^.  That  influence  had  been  influential  in  securing  the 
^tam  of  Lord  Elcho  his  son  in  1780.  In  consequence  of 
•^ng  the  appellant's  family  in  their  political  interests,  he 
bd  involved  himself  in  pecuniary  embarrassments. 

He  died  in  1798,  and,  in  consequence  of  these  embarrass- 
ments, the  respondent  had  to  serve  heir  cum  beneficio  in- 
mtarii  to  his  brother  in  1799.  Soon  thereafter  the 
appellant  brought  the  present  action  against  the  respondent, 
eoncluding  for  payment  of  the  sum  of  £500,  said  to  have 
been  advanced  by  him  to  the  lato  Mr.  Carre  fifteen  years 
before,  conform  to  bill  dated  31st  Jan.  1784,  drawn  by  Mr. 
Carre  on  the  appellant,  accepted  by  him,  and  discounted  at 
the  banking  house  of  Sir  William  Forbes  and  Co.  in  Edin- 
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1808.  burgh,  by  James  Stormonth,  writer  in  Edinburgh,  the  a 

pellant's  political  agent.     Applicable  to  this  bill,  there  w 

wjcMYsJ  ^^^  following  letter  granted  by  Mr.  J.  Carre : 

r. 
i  ARBK.  «  Sir,  Edinburgh,  31st  Jan.  1784 

"  As  you  have,  of  this  date,  accepted  a  b 
"  drawn  by  me  upon  you  for  £600  Sterling,  payable  8 
"  months  after  date,  without  any  value,  being  for  the  pu 
''  pose  of  discounting  for  my  own  accommodation,  Ther 
*'  fore  I  hereby  engage  to  take  up  said  bill  when  due,  ai 
*<  deliver  it  to  you,  to  cancel  your  subscription  therefrom,  ai 
**  to  free  and  relieve  you  of  all  consequences  thereof. — I  ai 
•*  Sir,  Yours,  J.  Carbb." 

From  various  circumstances,  in  particular,  from  the  for 
of  the  bill,  in  which  the  appellant  appeared  as  debtor,  ai 
from  the  fact  that  there  existed  no  other  than  a  politic 
connection  between  them,  and  also  from  the  application 
the  proceeds  of  the  discount  of  this  bill, — the  inference  wa 
that  the  transaction  had  been  gone  into  to  forward  the  p 
litical  views  of  the  appellant.  Andthisconclnsionwasstrengt 
ened  by  the  circnm»tance  of  no  judicial  claim  having  bee 
made  against  Mr.  Carre  till  nearly  six  years  after  the  da 
of  the  bill ;  while,  four  years  after  its  date,  he  had  writt« 
the  late  Mr.  Carre  the  following  letter,  which  is  quite  inca 
sistent  with  the  supposition  that  such  debt  was  due. 

••  Dear  Sir,  Retreat,  8th  Sept.  178^ 

'^  I  have  just  now  an  express  from  Mr.  Stormoim 
"  along  with  which  he  sends  me  your  letter  of  the  4tlk 
"  him,  /  here  enclose  you  £200,  which  you  will  please  < 
"  ploy  where  you  think  it  proper  for  our  interest ,  and 
"  you  have,  in  so  uncommonly  and  friendly  a  manner,  take 
**  us  by  the  hand  in  our  business  in  your  part  of  the  cooc 
**  try,  may  I  hope  you  will  still  continue  to  give  us  yoo 
"  advice  and  support  in  this  affair.  /  want  words  to  expres, 
*'  the  obligations  we  are  under  to  you, — 1  have  the  honour  U 
"  be,  dear  Sir,  your  much  obliged,  and  most  humble  serrant 

Francis  Charteris." 

The  whole  money,  for  srxuring  the  son's  election,  cam< 
through  the  Earl.  Mr.  Charteris  was  cmtailed  in  his  in 
come,  and  had  little  or  nothing  to  give,  and  had  frequent! 
written  Mr.  Carre,  as  was  shown  by  letters  produced,  ei 
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preadng  his  regret  at  not  being  able  to  send  him  money,       1808. 
luiving  none  of  his  own. 

h  was  in  these  circumstances,  and  in  the  beginning  of  the 
year  1784,  when  it  was  necessary  to  support  the  interest  of 
appellant's  family,  that  the  sum  of  £300  was  raised  by  the 
bill  above  mentioned,  in  order  to  supply  some  urgent  de- 
mands of  the  town  council  of  Jedburgh,  and  defray  some 
law  proceedings  attendant  on  the  election  matters. 

A  letter  before  this  bill  was  concocted,  and  a  letter  after 
it  was  cashed,  demonstrated  that  it  was  to  serve  the  political 
purposes  of  the  Earl's  son.  On  6th  February  1784,  after  its 
date,  Lord  Elcho  writes  from  London,  stating,  "  It  is  so  far 
'*  lacky,  as,  from  a  letter  I  got  from  Mr.  Stormonth  last 
**  night,  I  find  you  are  more  at  your  ease  than  you  was 
••  when  you  wrote  to  me ;  whatever  my  father  and  Mr. 
*'  Stormonth  approve  of  as  a  proper  plan  to  be  pursued,  will 
**  be  agreeable  to  me." 

It  was  also  proved  that  Mr.  Carre  sent  £300  of  this  sum 
tM  the  treasurer  of  the  town  council  of  Jedburgh,  to  be  dis- 
triboted  to  the  several  trades,  and  that  £153.  lis.  Q^d.  was 
paid  to  a  writer  in  Jedburgh  for  political  expenses — the 
balance  went  to  discharge  other  disbursements.     When  a 
demand  too  was  made  for  the  bill,  he  wrote  the  Earl,  stat- 
ing these  facts,  and,  in  answer,  received  a  letter  from  Mr. 
Anderson,  written  on  4th  February  1791,  by  the  instructions 
of  the  appellant,  admitting  that  the  money  had  been  ex- 
pended in  serving  his  political  interests,  and  holding  out 
a  promise  that,  if  Lord  Elcho  did  not  pay,  that  he  would 
not  allow  him  to  be  the  sufferer.      Accordingly,  the  re- 
spondent lodged  defences  setting  forth  these  facts. 

The  Lords,  after  several  interlocutors,  varying  in  thejudg- 
i&ent  come  to,  finally  sustained  the  defences,  and  assoilzied 
the  defender,  and  found  the  appellant  liable  in  expenses.     Feb.  20,1804. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  by  the  Appellant, — The  obligation  which  the 
late  Mr.  Carre  came  under,  by  his  letter  above  quoted,  in 
fogard  to  this  bill,  to  retire  it  when  it  fell  due,  is  perfectly 
dear ;  and  there  is  no  evidence  whatever  of  any  private  un- 
ieratanding  inconsistent  with,  or  contradictory  to,  the  terms 
ot  that  obligation.  On  the  contrary,  the  whole  evidence 
proTes  the  reverse.  When  the  bill  falls  due,  it  is  allowed 
^  lie  over  at  his  request.  At  a  distance  of  four  years  he 
pledges  himself  to  the  bankers  that  he  would  soon  discharge 
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1808.       the  bill  in  whole  or  in  part.     And  when,  finally,  it  was  pai 
■     by  the  appellant,  and  demand  made  upon  him  for  paymen 
EABL  OF     ijia  language  is  not  that  of  a  person  who  had  any  ground  i 
9.  law  or  equity  to  resist  the  demand,  or  who  had  a  pretem 

cARBB.  for  saying  that  the  appellant  was  even  in  honour  bound  1 
abstain.  He  pleads  his  services,  and  throws  himself  en  tin 
ly  on  the  appellant^s  generosity,  alleging  that  he  had  spei 
the  money  in  supporting  Lord  Elcho's  interest  in  Jedburgi 
But,  supposing  this  latter  explanation  to  be  proved,  whic 
it  is  not,  he  has  produced  no  authority  from  the  appellai 
for  the  expenditure.  And  the  whole  correspondence  an 
circumstances  are  confirmatory  of  the  debt,  supported  I: 
the  bill  and  relative  letter.  Nor  is  it  any  answer  to  this  1 
object,  that  the  letter,  or  obligatory  writing,  is  improbatii 
and  ineffectual,  not  being  written  by,  or  holograph  of  M 
Carre,  and  no  witnesses  having  testified  his  signature ;  b 
cause  it  is  obvious  that  such  objection  is  elided  by  the  fac 
that  it  is  a  document  to  which  law  gives  the  general  nan 
of  res  mercatoria.  And  even  if  the  document  were  not  of 
privileged  nature,  still  this  objection  would  be  complete 
done  away  both  rei  interventu  and  by  homologation. 

Pleaded  for  the  Respondent. — The  appellant,  from  tl 
beginning,  was  aware  that  the  £500  raised  by  the  bill  ir 
not  really  intended  for  Mr.  Carre's  individual  and  priva 
accommodation,  but  to  be  applied  for  political  purposes 
the  burgh  of  Jedburgh,  in  which  the  appellant  and  his  n 
were  jointly  engaged  ;  and  that  the  missive  granted  by  Bl 
Carre  was  merely  intended  as  a  means  of  calling  him 
account  for  the  expenditure  of  the  money,  which  the  app 
lant  has  acknowledged  he  was  convinced  had  been  expend 
by  Mr.  Carre  in  supporting  the  interest  of  Lord  Eld 
which  is  identified  with  his  own.  In  the  letter  written  by  M 
Anderson,  4th  Feb.  1791,  by  the  desire  of,  and  afterwani 
homologated  by  the  appellant,  he  enters  into  an  expres 
obligation,  in  case  Lord  Elcho  should,  on  application  to  him 
refuse  to  do  Mr.  Carre  justice,  to  relieve  him  of  the  debt 
Application  was  made  to  Lord  Elcho  by  Mr.  Stormonth, 
and  his  Lordship  refused  to  do  Mr.  Carre  justice,  not  be 
cause  he  was  unwilling,  but  because  he  was  unable.  The 
condition  under  which  the  appellant  came  under  the  oUi' 
gation  to  relieve  Mr.  Carre  being  fulfilled,  the  appellant  it 
now  bound  to  implement  the  obligation. 

After  hearing  counsel, 


V. 
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Tbb  Lqiud  Chanoellob  Eloon  said,  ^  180B. 

"  My  Loida, 

''  '  KARL  OF 

**  It  may  be  proper  to  mention  why  we  hare  paused  so  long  to  wbmtss 
gire  judgment  in  this  case.  There  were  two  contradictory  judg- 
ments in  the  Court  below.  The  Court  at  one  time  were  of  opinion 
that  the  action  could  be  sustained ;  and,  finally,  that  it  could  not ; 
and,  in  the  course  of  procedure,  individual  judges  changed  their 
opinions. 

^  The  cause  was  ably  argued  at  your  Lordships'  bar ;  and  we  were 
aposed  to  some  risk  of  trying  the  question  more  by  an  individual 
than  by  our  judicial  feelings.  The  whole  matter  at  issue  was  only 
£500 ;  and,  if  we  affirmed  the  decision,  we  must  either  give  costs, 
or  see  a  reason  why  they  were  not  to  be  given. 

"  The  action  arose  in  consequence  of  the  following  transaction : — 
In  1784  there  was  occasion  to  borrow  £500,  to  be  applied  to  elec- 
tion purposes  at  Jedburgh.  A  bill  of  exchange  for  this  sum  was 
drawn  by  Mr.  Carre  upon  the  Earl  of  Wemyss,  which  he  accepted, 
and  Mr.  Carre  then  signed  an  acknowledgment,  of  the  following 
terms.    (Here  his  Lordship  read  the  missive  of  31st  Jan.  1784). 

"  It  was  argued,  and,  I  think,  on  sound  principles,  that  if  it  con- 
sated  with  the  knowledge  of  the  Earl  of  Wemyss  that  the  money 
^vas  to  be  applied  for  election  purposes  for  himself  or  his  family,  no 
aetlon  would  lie  on  this  matter  against  Mr.  Carre. 

**  From  the  best  consideration  I  can  give  to  all  the  transactions, 
«  appearing  from  the  correspondence,  it  appears  to  me  that  there  is 
s  considerable  degree  of  evidence,  if  not  satisfactory  evidence,  that 
the  money  was  immediately  applied  to  such  election  purposes.  The 
meaning  of  the  counter  argument  appears  also  to  have  been,  that 
the  money  was  to  be  repaid,  if  recovered  out  of  some  funds  expected 
to  be  effectual  in  Jedburgh. 

"  The  only  question  was,  if  this  source  of  payment  failed,  whether 
the  money  was  to  be  paid  from  the  private  funds  of  Mr.  Carre  ?  The 
oataial  course,  in  this  view  of  the  matter,  would  have  been,  that  a 
demand  should  have  been  made  on  Mr.  Carre  for  repayment  when 
in  bill  became  due,  and  was  taken  up  by  the  Earl  of  Wemyss. 

*'  But,  in  point  of  fact,  nothing  appears  to  have  been  said  of  this 
demand  from  1784  down  to  1790.  At  this  period  an  assignment 
Wag  taken  in  the  name  of  a  third  person,  and  an  action  brought  a- 
giUnstMr.  Carre. 

"  The  question  comes  to  be,  if,  on  the  acquiescence  from  1 784, 
tad  the  evidence  furnished  by  the  letter  of  Mr.  Anderson,  Lord 
Wemyss'  agent,  it  is  or  is  not  to  be  presumed  that  his  Lordship 
blew  that  the  money  was  applied  for  these  ejection  purposes  ? 

''  I  have  had  considerable  doubts  as  to  this,  but  I  incline  to  think 
^t  bis  Lordship  was  aware  of  this*  I  therefore  cannot  advise  your 
^rdahips  to  reverse  the  judgment ;  but,  on  account  of  the  varying 
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1808.       judgments  in  the  Ccprt  below,  and  the  difficulty  of  the  case  itself,  1 

cannot  adrise  your  Lordships  to  give  costs." 

On  his  Lordship's  motion  the  judgment  was  affirmed. 


DUKE  OP 
HAMILTON 

V, 

SCOTT.  It  was,  therefore,  ^ 

Ordered  and  adjadged  that  the  appeal  be  dismissedy  and 
that  the  interlocutors  complained  of  be,  and  the  same 
are  hereby  affirmed. 

For  the   Appellant,    Wnu   Adam,    Thoa,    Thomson,  F 

Homer 

For  the  Respondent,  A,  Colquhoun^  Sir  Sam.  Romilly. 
Note. — Unreported  in  the  Court  of  Session. 


Archibald,  Duke  of  Hamilton  &  Brandon,    Appellant  ;z 
Jlev.  John  Scott,  Minister  of  the  Parish  of)   RMnondmm 
Avondale,        .•...) 

House  of  Lords.  30th  May  1808. 


Augmentation  of  Stipend — Jurisdiction  of  Court  of  Tbinds^ 
Held  that  the  minister  was  entitled  to  a  second  augmentatioi^^ 
stipend  ;  and  the  Court,  as  a  Commission  of  Teinds,  had  powes: 
grant  such. 

This  case  involves  precisely  the  same   question    of  L  s 
raised  and  decided  in  the  Prestonkirk  case,  p.  210. 

The  facts  here  were,  That  the  respondent  obtained  a  'C 
cree  of  augmentation  of  his  stipend  in  July  1786,  wher^ 
the  stipend,  computing  meal  and  barloy,  at  the  increase  lb 
still  moderate   rate,   of  £1  per  boll,   was  brought  up 
£151. 

In  1804  he  brought  a  second  process  of  augmentatSo 
Whereupon  the  appellant  stated  the  same  objections  to  ti 
want  of  power  in  the  Court,  as  a  Commission  of  Teinds,  t 
grant  such  augmentation,  precisely  as  argued  in  the  Pre^ 
tonkirk  case. 
Feb.  26, 1806.  The  Court  pronounced  this  decree :  "  Having  advisee 
"  the  scheme  of  the  rental,  and  prepared  state,  and  being  ss^ 
"  tisfied  therewith,  and  with  the  haill  steps  of  procedure  W 
**  this  process,  well  and  ripely  advised,  they  modify,  decern. 
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' '  and  ordain  the  constant  stipend  and  proyision  of  the  kirk  of       1808. 

"  Avondale,  to  have  been,  for  the  crop  and  year  of  God 

"  1803  yearly,  since  syne  and  in  time  coming,  six  chalders 

'  *  meal,  four  chalders  of  barley,  payable  in  money,  accord- 

^  *  ing  to  the  highest  fiar  prices  of  the  county,  and  £50  ster- 

"  ling  money  for  stipend,  with  £8.  6s.  8d.  money  foresaid, 

"  including  therein  £5  sterling  mortified  by  Anne,  Duchess 

"  of  Hamilton,  for  furnishing  the  communion  elements;  and 

**  decern  and  ordain  the  same  to  be  yearly  paid  to  the  pur- 

"  6oer,and  his  successors  in  office,  ministers  serving  the  cure 

'*  of  the  said  kirk  and  parish,  by  the  titulars  and  tacksmen 

* '  of  the  teinds,  heritors  and  possessors  of  the  lands  and 

"others,  intromitters  with  the  rents  and  teinds  of  the  said 

**  parish,**  &C.    By  this  decree  the  total  stipend  was  made 

^o  amount  to  £258  per  annum,  exclusive  of  manse  and 

Slebe. 

BesideB,  pending  these  proceedings,  a  locality  of  the  sti- 
pend was  going  on  ever  since  1787,  in  which,  of  this  date,  Feb.  27,1805. 
^e  minister  obtained  an  interim  decree. 

The  appellant  brought  a  suspension  of  the  above  decree 
of  aogmentation,  which,  after  full  consideration,  the  Court 
refused.  July  2,  1806 

Against  this  interlocutor  the  present  appeal  was  brought. 
^fhile  a  cross  appeal  was  also  brought  by  the  respondent 
Against  the  rule  of  augmentation  allowed  by  the  Court  in 
tie  Bteand  decree  of  augmentation. 

After  hearing  counsel  deliver  the  same  argument  as  in  the 
I'^estonkirk  case. 

It  was  ordered  and  adjudged  that  the  appeal  be  dismiss- 
ed, and  that  the  interlocutors  complained  of  be,  and  the 
same  are  hereby  affirmed. 

For  Appellant,  A.  Colquhounj  Wm.  Adam. 

For  Respondent,  Wm.  Alexander^  Sir  Sam.  Ramilty. 


NoTB.— Unreported  in  the  Court  of  Session. 
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[Fac.  Coll.  vol.  xiv.  p.  90.] 


^'    ^'  Wm.  Forbes  of  Callender,  Esq.,  and  Robert) 
HONTMiM,&c.     Forbes  of  Castleton,  .        .        ^  AppeUanis; 

Sir  Wm.  Honyman  of  Armadale,  Bart.,  one ' 
of  the  Senators  of  the  College  of  Justioe*  j 
Sir  John  Dalrymple  Hay,  Bart.,  &c.,  >Resp(mdent€. 
Trustees  appointed   by  John,   Earl    of' 
Galloway,        .        .  .        . 

House  of  Lords,  31st  May  1808. 

Trust — Sale — ^Tttlb — ^Trustees — Quorum — Sine  <iua  no». — ^ES 
tates  were  bought  by  theappeliant,  which  belonged  to  the  Esri  of  Qm 
lowaj,  and  were  sold  by  his  trustees.  In  the  EarPs  tnist-deed,  3 
conveyed  his  estates  to  certain  trustees  named,  including  his  County 
as  one,  *  or  such  of  them  as  should  accept,'  providing  that  m  maj 
rity  should  be  a  quorum,  and  that  the  Countess  should  be  *  on^ 
'  the  quorum  and  sine  qua  nan*  Four  out  of  nine  trustees  only  m 
cepted,  and  the  Countess  was  one  who  did  not  accept  The  pm 
chaser  therefore  objected  to  the  disposition  granted  by  these  tnu 
tees ;  alleging  that,  as  the  sifie  qua  non  had  not  accepted,  the  trail 
was  gone.  Held  the  disposition  as  so  granted  good  and  oa- 
ezceptionable,  it  being  granted  by  all  those  who  had  accepted,  aad 
the  Countess  and  her  son  having  signed  the  disposition  as  oon- 
senters. 

Lands,  consisting  of  several  baronies,  belonging  to  the  Earl 
of  Galloway,  were  sold  in  lots  by  public  auction.  The  arti- 
cles of  roup  bore :  "  That  the  trustees  should  be  bound 
«  and  obliged  to  grant  and  subscribe  formal  and  valid  dis- 
*<  positions  of  the  foresaid  lands  and  others,  in  favour  of  tb^ 
*'  pursuers,  and  their  heirs  and  assignees." 

The  appellant,  William  Forbes,  purchased  several  lotB,'at 
the  price  of  £22,320,  for  which  he,  and  the  other  appdlaot 
as  his  surety,  granted  their  bond,  in  terms  of  the  articles  of 
roup,  to  pay  the  price,  one  half  at  Martinmas,  and  the  other 
half  at  Whitsunday  1808,  to  bear  interest  at  five  per  cent; 
but  under  condition  of  receiving  an  unchallengeable  title. 

A  day  after  the  sale,  and  in  order  to  get  quit  of  the  oblir 
gation  to  pay  interest  on  the  price  at  five  per  cent.,  he  of- 
fered immediate  payment,  on  receiving  a  valid  disposition. 
But,  on  investigating  the  title,  it  occurred  to  the  appeUants 
that  the  disposition  offered  was  not  valid. 

The  whole  estate,  including  that  sold,  was  left  undei 
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"trost,  to  trustees  specially  named  in  the  trust   deed,   of       1808. 
vhom  there  were  ten  names,  including  therein  the  Countess 


of  Galloway,  his  widow.  The  acceptors  or  acceptor,  survi-  '<>»*"«»  *c. 
^ors  or  survivor,  were  empowered  to  act.  Power  was  also  bohtman,  &c. 
siren  to  assume  others ;  and  the  deed  further  declared  the 
'^majority  of  said  accepting  trustees  shall  be  a  quorum  ;" 
'*  providing  always  that  the  said  Annej  Countess  of  Gallo- 
*'  Moay,  my  beloved  wi/e,  shall  be  one  of  the  said  quorum  and 
**  me  qua  non^ 

Of  the  ten  trustees,  one  predeceased  the  Earl,  and  of  the 
remaining  nine,  only  four  accepted  the  office.     The  Conn- 
ten  of  Galloway  was  among  the  number  of  those  who  did 
not  accept.     Without  this  sine  qua  non^  it  was  maintained 
the  Irustees'  powers  were  at  an  end.     But  the  disposition 
tendered  to  the  purchaser  was  signed  by  those  four  trustees, 
and  also  by  the  Countess  dowager  of  Galloway,  and  her 
ion,  the  present  Earl,  as  consenters  merely.    Yet  the  appel- 
lants, apprehending  the  title  as  defective,  brought  a  bill  of 
toapensiony  stating  the  case,  which  was  followed  by  answers 
and  replies.    Lord  Hermand  reported  the  case  to  the  whole 
Conrt,  which  instructed  him  finally  to  refuse  the  bill.    And,  Dec.  12,1807. 
on  reclaiming  petition,  the  Court  adhered.*  Feb.  3,  1808. 

*  Opiniona  of  the  Judges  : — 
Loan  Presidbnt  Campbell  said : — ^^  Upon  a  very  strict  and 
Eteial  construction,  there  is  room  fbr  doubt  here ;  but  I  am  clear  that 
tk  Earl,  in  making  this  trust,  did  not  trust  to  her  alone.  The  case 
ofnatond  death  is  specially  mentioned  as  the  case  chiefly  in  view,  but, 
n^poee  ahe  waa civilly  ^esAquoad  this  deed,  by  manying  another  hus- 
hnd,  or  by  forfeiture,  non-^tcceptance,  &c.,  what  then  ?  In  my  opi- 
ifiOD,  there  ahould  be  evidence  that  Lady  Galloway  refuses  to  accept, 
lie  title  must  either  be  in  the  accepting  trustees,  or  the  trust  has 
Uen;  and  it  is  in  the  present  Earl  of  Galloway,  who  is  heir  of  line, 
Ur  male,  heir  of  tailzie  and  provision  to  his  father ;  and  both 
Aies  are  founded  on.  The  lands  in  question  are  not  tailzied,  but, 
<A  Ae  contrary,  are  allowed  to  be  sold.  I  therefore  think  the  in- 
tedocator  clearly  right.  The  case  of  Lord  Dmmmore,  &c.  v. 
Somervail,  reported  by  Lord  Kilkerran,  24th  Feb.  1742,  ('  Tutor 
<id  Curator,'  No.  vi.)  I  think  decisive. 

'^  The  Court  were  of  opinion,  that  if  the  Countess  Dowager  had 
Koeptedy  her  consent  aa  a  sine  qua  turn  would  have  been  necessary 
to  Talidafte  all  the  proceedings  under  the  trust  deeds ;  but,  by  the 
tenns  and  conception  of  the  deed,  it  did  not  appear  to  have  been 
tie  intention  of  the  grantor  that  her  non-acceptance  should  dissolve 
die  trust ;  and  even  if  it  had,  the  title  would  then  have  been  in  the 
present  Earl,  who  concurs  in  the  sale." — Fac  Coll. 
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1808.  Against  these    interlocutors    the    present    appeal  ^ 

brought  to  the  House  of  Lords. 

FORBB8,  c.  Pleaded  for  the  Appellants.^^A^  the  said  trust-deed  pi 
BONTMAN,  &c.  vides  that  the  said  Anne,  Countess  of  Galloway,  shall  be 
eine  qua  nan  in  the  quorum  of  trustees  appointed  to  act, 
her  refusal  to  accept,  the  whole  machinery  of  the  trust  f 
and  became  ineffectual.  The  existence  and  constitution 
the  trust  is  made  thus  to  depend  absolutely  on  the  circn 
stance  of  the  Countess  of  Galloway  accepting,  but  she  havi 
declined  as  a  trustee,  and  it  not  being  declared,  that  if  t 
Countess  should  not  accept  of  the  trust,  a  majority  of  t 
remaining  trustees  should  be  authorized  to  carry  it  ir 
execution,  the  whole  trust  falls  to  the  ground.  If  it  h 
been  so  declared,  then  the  four  acting  trustees  might  ha 
been  entitled  to  make  an  effectual  sale  of  the  propert 
but  the  very  reverse  of  this  is  said  :  for  there  is  a  preci 
unambiguous  declaration  that  the  Countess  dowager  shot 
always  bo  one  of  the  quorum,  and  sine  qua  non;  or, 
other  words,  that  there  could  be  no  legal  quorum  withe 
Eric.  B.  2,  tit.  her.  Mr.  Erskine,  in  his  Institutes,  in  speaking  of  into 
7,  §  30.  gjjyg  ^Ijj^^  <c  non-acceptance  or  death,  or  supervening  im 

'*  pacity  of  a  tutor  or  curator  sine  qita  non,  hath  necessar 
'*  the  same  effect,  for  without  a  sine  qua  non  no  act  of  a 
"  ministration  is  valid,  which  rule  holds  in  the  nominati 
"  of  tutors  by  a  father,  in  which  he  has  fixed  a  certa 
"  number  for  a  quorum,  though  there  should  be  as  ma 
"  tutors  left  ahve,  after  the  supervening  incapacity  of  t 
*'  sine  qua  non  as  constituted  a  quorum." 

Pleaded  for  the  Respondents. — The  conveyance  being 
the  persons  therein  named,  or  such  of  them  as  shall  accq 
no  right  can  vest  but  in  those  who  do  accept.  Therefor 
as  to  those  who  did  not  accept,  their  interest  is  precisely  it 
same  as  if  their  names  were  not  in  the  deed.  The  Countec 
of  Galloway  was  one  of  those  who  did  not  accept,  therefor 
her  interest  ceased,  and,  along  with  her  non-acceptance 
fell  also  the  condition  of  her  being  one  of  the  quorum,  ant 
a  sine  qua  non  of  that  quorum  of  accepting  trustees.  0 
course,  if  she  did  not  accept,  she  could  not  be  of  the  qa( 
rum,  far  less  a  sine  qua  non  of  that  quorum.  But  the  coi 
sequence  of  her  non-acceptance  did  not  make  the  trust  dee 
to  fall  otherwise.  It  remained  good  to  those  remainin 
trustees  who  accepted ;  and  the  obvious  meaning  of  tl 
deed  was,  that  the  Countess  should  be  a  sine  qua  nan  if  si 
accepted  of  the  trust.     Besides,  the  consent  of  the  Counte 
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and  of  her  son,  the  present  Earl,  ought  to  remove  all  possi-  1808. 

tie  objectioDs.  — _— 

After  hearing  counsel,  it  was  smith,  &c. 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and  allan,  &c. 
that  the  interlocutors  be,  and  the  same  are  hereby 
affirmed,  with  £50  costs. 

For  Appellants,  Wm.  Alexander,  Ad.  Gillies. 

For  Respondents,  Ar.  Colquhotmy  Sir  Sam.  Romilly. 


Jamks  Smith,  Merchant  in  Leith,  and  Albx.^ 

M'Caul,  Albx.  Stewart,  and  William >  Appellants} 

McNeil,  Merchants  in  Glasgow,  ) 

Alvxandbr  Allan,  Merchant  in  Glasgow,! 

Andrew   Templeton,   Merchant    there,>  Respondents, 

Trustee  on  his  Sequestrated  Estate,         ) 

House  of  Lords,  21st  June  1808. 

IxnmAKCB — Concealment — Submission —  Personalis  Exceptio. 
-*Iii  the  insurance  of  a  ship  and  cargo,  the  underwriters  re- 
fined to  pay,  on  the  ground  of  concealment  of  ciicumstances. 
Held,  that  the  drcumstances  were  not  such  in  their  nature  as  to 
ftflbct  the  validity  of  the  policy,  and  not  such  as  they  were  bound 
to  communicate. 

The  ship  Bellona,  a  letter  of  marque,  belonging  to  the  re- 
tpoadent,  and  commanded  by  Captain  M'Gruer,  cut  out  of 
tbeBay  of  Campeachy,  in  the  Gulf  of  Mexico,  a  Spanish 
^p  laden  with  logwood.  The  ship  papers  were  not  on 
Inward  at  the  time  of  capture,  so  that  there  were  no  legal 
i&eans  of  ascertaining  her  name. 

Upon  the  following  letters  of  advice  from  the  captain,  an 
Uttorance  was  effected  by  the  respondents.  On  the  19th 
NoTomber  17985  they  received  a  letter,  dated  18th  Sept. 
preceding,  from  Captain  M^Gruer,  and  which  enclosed  copy 
of  one  sent  by  him  previously,  dated  10th  September,  as 
follows : — 

<*  Ship  Bellona,  Charleston,  10th  Sept.  1798. 

"  Alexander  Allan,  Esq. 
•*  Dear  Sir, 
"  I  did  myself  the  pleasure  of  writing  to  you  26th  ult.. 
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1808.       *'  to  which  refer ;  a  copy  of  which  I  now  enolose,  and  sinci 

^  *'  the  ship's  repairs  have  gone  on  very  slowly.    This  plac 

SMITH,  &c.  ti  ig  fQj.  uQ  despatch  in  the  shipping  line,  as  I  expecte<i 

ALLAN,  &c.   '*  When  I  wrote  you  laat^  I  expected  to  be  clear  by  thi 

*'  time,  and  now  am  much  afraid  will  not  be  able  to  sail  be 

*'  fore  the  20th  instant. 

«  I  have  now  made  up  my  mind  folly  to  send  the  Spanis! 
"  prize  ship  home  to  you,  as  am  fully  convinced  her  carg 
*'  will  sell  much  better  in  Glasgow  than  in  Kingston,  boiu; 
"  the  best  logwood,  as  the  price  current  will  appear.  Th 
'*  quantity  on  board,  as  I  can  find  by  the  Spanish  captaii 
"  is  225  tons,  but  250  to  260  tons.  And  the  ship  I  expec 
''  will  sell,  say  for  £1000,  and  tanned  leather  to  the  amoun 
''  of  £200  sterling  more  or  less.  From  this  statement  yo 
''  will  be  able  to  make  insurance  upon  the  ship  and  cargo,  a 
'*  you  will  think  best.  I  have  called  her  the  Kingston,  as  q 
*'  papers  were  found  on  board  when  cut  out  of  Campeach^ 
*'  She  is  a  stout  able  ship,  about  four  years  old,  mountir 
''  two  four  pounders,  and  shows  six  carriage  guns,  and  sai 
"  as  well  as  the  common  run  of  merchant  ships.  I  shall  6-« 
"  her  properly  fitted  for  the  intended  passage,  that  nothia 
"  will  be  wanted,  and  intend  to  see  her  clear  off  this  coau 
*'  say  100  leagues.  I  will  give  the  command  of  her  to  ^ 
"  Alexander  Thomson,  my  present  chief  officer,  who  is  ^r 
'*  known  in  Greenock.  I  have  agreed  to  pay  him  £100 
''  carrying  the  ship  home,  which  you  will  please  attend 
*'  as  Mr.  Thomson  is  to  give  his  full  attendance  to  the  a^ 
**  ship  till  disposed  of,  which  you  will  get  done  as  sooim 
*'  possible,  as  there  must  be  a  form  of  sale  for  the  benefit 
*'  the  capturers  ;  and  you  may  look  for  the  lUngston  aboi 
"  the  10th  Nov.  or  earlier.'' 

The  letter  in  which  the  above  duplicate  was  enclosed  wa 
in  the  following  terms  : 

"  Ship  Bellona,  Charleston,  18th  Sept.  1798. 

"  Dear  Sir, 

"  Enclosed  is  a  copy  of  my  letter  to  you,  dated  lOtl 
''  instant.  I  have  little  more  to  add  at  present,  but  wil 
**  ivrite  you  more  fully  in  a  few  days,  how  soon  it  is  in  m2 
*'  power  to  collect  all  the  ship's  accounts  in,  which  expec 
•*  will  be  the  21st  inst.  I  embrace  this  opportunity  bj  - 
"  vessel  bound  to  Falmouth." 

His  next  letter  announced  that  he  had  drawn  bills  fd 
£1645.  178.  8d.  Sterling,  in  favour  of  Messrs.  Canty,  Henr 


SMITH,  &C. 
If. 
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and  Co.,  on  account  of  their  advances  for  the  ships  Bellona       ^^08. 

and  Kingston.  And,  of  same  date,  Messrs.  Canty,  Henry,  and 

Co.  wrote  the  respondoDts : — **  We  have  now  the  pleasure 

''to  advise  that  the  Bellona  and  her  prize  are  both  ready  all^n,  &c. 

•'  for  sea.     It  has  been  a  matter  of  great  regret  with  us  that  ^°*-  ^'  ^"^^* 

' '  they  have  been  so  long  delayed ;  but  the  circumstances  in 

^'  which  they  were  placed,  by  the  desertion  of  most  of  their 

"  crew,  made  it  unavoidable ;  and  the  length  of  time  taken 

"  up  and  wasted  in  the  numerous  suits  instituted  against  the 

"  ships  and  captain  is  inconceivable."    And,  of  this  date,  Oct.  4,  1798. 

the  captain  wrote :  **  Dear  Sir,  I  have  now,  at  three  differ- 

**  ect  times  before  this  date,  wrote  you  fully  of  my  intention 

"  in  sending  the  ship  Kingston  to  you  to  Glasgow,  which 

**  now  is  the  case ;  and  if,  unfortunately,  all  my  former  let- 

"  ters  do  not  arrive  safe,  upon  receipt  of  this  please  get  in- 

"Borance  made  upon  the  above  ship  Kingston  and  her 

"  cargo,  being  Campeachy  logwood,  say  225  to  260  tons, 

"  and  tanned  leather,  say  £200  worth.     I  forward  this  by 

*•  way  of  New  York ;  have  not  copied  these  few  lines.     The 

"  Kingston  is  staunch  and  strong,  well  fitted,  and  manned 

"  completely,  and  shows  six  carriage  guns,  but  only  two  of 

**  which  is  metal.    Waiting  for  a  wind  to  carry  both  ships 

'*  over  the  bar,  and  the  pilot  on  board — I  remain,"  &c. 

Of  this  date,  Messrs.  Canty,  Henry,  and  Co.  wrote: — ^^  We  Oct.  5,  1798. 
*'  have  now  the  satisfaction  to  advise  that  both  she  and  the 
*'  Bellona  passed  our  bar  yesterday." 

The  vessels  sailed  accordingly — the  Bellona  accompanied 
the  Kingston  for  six  days,  till  11th  October,  when,  judging 
her  safe  from  capture,  she  made  for  Jamaica,  and  left  the 
Kingston  to  pursue  her  voyage  to  the  Clyde.  The  Kingston, 
however,  was  never  again  heard  of;  and  it  was  supposed 
that  she  had  foundered  at  sea,  and  that  all  on  board  had 
perished. 

Meantime,  on  the  receipt  of  the  above  letters,  an  insurance 
Was  effected  with  the  appellants  for  £700  ;  and  with  other 
offices  to  the  extent  of  £5500  on  the  ship  and  cargo.  The 
▼ilue  of  ship  and  cargo  was  £11,000.  All  the  offices  paid 
the  unonnt  insured  except  the  appellants ;  and  action  was 
brought  against  them  for  payment,  the  appellants  resisting, 
on  the  ground,  that  what  they  considered  a  material  circum- 
ttance,  namely,  that  part  of  Captain  M^Gruer's  letter  which 
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1808.       stated  his  expectations  when  it  was  likely  the  vessel  woi 
arrive  in  the  Clyde  (10th  Nov.)  was  concealed.    But,  bef 


8KTTH,  &o.  h^j^Jqj,  ^^  raised,  a  reference  had  been  made  of  the  mat 
ALLAN,  &c.  to  Messrs.  Denniston  and  Finlayson,  who  gave  it  as  tl 
opinion,  after  investigation,  that  they  saw  no  ground 
imputing  undue  concealment  to  Mr.  Allan,  and  the  wh 
underwriters,  who  subscribed  this  reference  with  the  apf 
lantSy  acquiesced,  with  the  exception  of  the  appellants. 

Oct.  2,  1802.  Action  was  then  brought  before  the  Admiralty  Court,  i 
the  Judge  Admiral  found : — ^^  It  admitted  and  proven  t 
''  the  letter  lOth  Sept.  1798,  or  at  least  that  part  ol 
"  which  related  to  the  time  when  the  ship  in  question  mij 
''  be  expected  in  Clyde,  was  communicated  to  the  refen 
"  Messrs.  Denniston  and  Finlayson,  before  they  signed 
'*  agreement  of  lOth  Oct.  1799  ;  Find  it  admitted  that 
"  letter  of  reference  to  Messrs.  Denniston  and  Finlay 
*'  was  duly  signed  by  or  for  the  defenders,  Messrs.  Jai 
"  Smith,  Charles  Freebaim,  Robert  M^Caul,  and  AJexan 
^^  Stewart ;  Find  that,  in  consequence  of  this  referen 
^^  these  four  defenders  were  barred  personali  exeepti 
^^  from  founding  on  the  circumstance  of  alleged  cona 
'*  ment ;  further,  find  that  the  insured  was  not  bound 
'^  communicate  the  information  alleged  to  have  been  wi 
"  held,  and  that  the  alleged  concealment  was  not  of  sue 
"  nature  as  to  affect  the  validity  of  the  policy ;  repelled 
'*  other  defences ;  Find  the  defenders  liable  each  respi 
**  ively  for  the  sums  concluded  for.'* 

An  action  of  reduction  was  brought  of  this  decree. 

June  25,1803.  The  Lords  sustained  the  defences,  repelled  the  reas 
of  reduction,  except  as  to  giving  expenses,  the  defences 
that  point  being  sustained.     And,  on  reclaiming  petiti 

Dec.  16,1803.  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  y 
brought. 

Pleaded  for  the  Appellants. — 1.  The  reference  to  Mea 
Denniston  and  Finlayson  did  not  bar  the  present  acti 
because  that  transaction  was,  in  its  nature,  neither  a  re 
rcnce,  in  the  proper  sense  of  that  term,  nor  a  submiser 
It  was  nothing  more  than  a  request  to  these  gentlemen 
investigate  the  transaction.  But  even  if  it  were  a  subi 
sion,  it  could  not  bind  Mr.  Allan,  as  it  is  not  mutually  bi 
ing,  nor  meant  to  bo  so.     It  is  not  an  award.     It  is  a  m 
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note  isBued  indicating  an  opinion,  which  the  appellants       1808. 

bound  themselves  in  no  shape  to  adhere  to.    2.  There  was    ' 

concealment  of  the  time  when  it  was  expressed  the  ship   *'*^^^/ 
would  arrive.     A  date  was  given  for  her  probable  arrival,  allam,  &c. 
when  all  who  know  the  usual  time  occupied  in  such  a  voy- 
age must  have  taken  the  ship  to  be  a  missing  ship ;  and, 
therefore,  it  was  a  material  circumstance,  which  being  con- 
ceded. annuUed  the  policy. 

Pleaded  for  the  Respondents, — 1.  The  appellants  are 
barred  personali  exeq)tiane  by  the  reference  made  to  Messrs. 
Denniston  and  Finlayson,  which  they  signed,  from  insisting 
in  the  present  action.  2.  The  duty  of  the  insured  is  only  to 
disclose  material  facts,  known  and  stated  to  him,  which  may 
affect  the  risk.  He  is  not  bound  to  reveal  mere  conjectures, 
expectations,  and  hopes  of  the  captain.  And  all  that  the 
appellants  complain  of  here  as  being  concealed,  is  the  hope 
or  expectation  of  the  captain  that  the  vessel  would  arrive  in 
Clyde  on  10th  November.  But,  as  Lord  Mansfield  decided 
in  Barber  v.  Fletcher,  (Doug.  Rep.  vol.  i.  p.  305),  «<  It  wasDoup^.  Rep. 
"  only  an  expectation,  and  the  underwriters  did  not  inquire  ^^^*  '•  P*  ^'*' 
**  bto  the  ground  of  the  expectation."  The  fullest  explan- 
ation has  been  afforded,  not  only  to  show  how  erroneous 
this  expectation  was,  but  also  to  satisfy  that  no  undue  con- 
cealment existed. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  as  follows  :  find.  That  it  is  imma- 
terial to  consider,  in  this  case,  whether  the  defenders 
were  barred  pereonali  exceptione  from  founding  on  the 
alleged  concealment ;  and  that,  without  regard  to  that 
consideration,  the  judgment  of  the  Court  of  Session 
ought  to  be  afiSrmed :  And  it  is  therefore  ordered  and 
adjudged.  That  the  said  appeal  be  dismissed,  and  that 
the  interlocutors  complained  of  be,  and  the  same  are 
hereby  affirmed  with  £50  of  costs. 

For  Appellants,  Samuel  Marshall^  M.  Nolarij  Geo.  Joa. 

Bell, 
^ot  Respondents,  J,  A.  Park^  John  Greenshielde. 


NoTB. — Unreported  in  the  Court  of  Session. 


HAMILTON. 
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1808.       David  Baldbrbtone,  now  of    Avontoun^x 
».TnriI~        eldest  Son  and    heir  of  the  deceased f 

&c.  Alexander  BalderstoneyEsq.,  and  George  |  Appellants 

..^'-,^„         Napier,  Solicitor  in  Edinburgh,  his  FacJ 
tor  loco  tutariSi        .... 
Wm.  Hamilton,  Esq.  of  Westport,  Respondent 

House  of  Lords,  27th  June  1808. 

Feu — Lease — Clause. — Circnmstances  in  which,  by  the  terms ; 
nature  of  a  lease  of  land  for  38  years,  declaring  *  that  whatc 
'  house  or  houses  the  said  tenant  shall  build  on  said  lands  or  { 
*  dens  made,  they  are  to  pay  twenty-shillings  per  acre  of  yo 
'  feu- duty,  the  same  to  commence  at  the  expiration  of  the  ts 
'  and  to  have  a  right  qfjeu  according^,'  was  to  be  held  as  a  fee 
lease,  entitling  the  tenant  not  only  to  build  houses  and  gardi 
but  also  to  grant  feus  of  the  land  for  these  purposes. 

May  9,  1765.  The  appellant's  father,  of  this  date,  let  in  lease  to  Jt] 
Craig,  at  that  time  proprietor  of  a  bleachfield  in  the  vicioii 
certain  lands,  consisting  of  about  twenty  acres,  belonging 
him,  for  the  period  of  thirty-eight  years,  at  the  rent  of ; 
Sterling  for  the  first  year,  and  £10  Sterling  for  each 
the  succeeding  years.  The  tack  was  oonceiyed  in  ih( 
terms,  to  John  Craig,  '*  his  heirs,  executors,  or  assigne 
*'  all  and  haill  that  part  and  portion  of  land  caUed  Just 
"  haugh,  and  the  bouses  therein,  and  that  as  the  same 
**  particularly  possessed  by  Alexander  Inglis,  tenant  in  L 
''  lithgow  Bridge,  together  with  that  part  and  portion 
"  said  lands  bounded  by  Sir  William  Hamilton's  lands,  a 
'*  Robert  Mochrie's  possession,  gardener  in  Linlithgow,  u{ 
"  the  east ;  the  King's  highway,  and  part  of  the  said  Al 
'*  ander  Inglis'  possession  upon  the  south ;  the  road  leadJ 
"  from  Borrowstounness  to  Bathgate  on  the  west;  and  Alt 
"  ander  Gray's  possession,  tenant  in  said  Justinhaugfa,  on  i 
"  north  parts ;  and  that  as  the  same  is  presently  possessed 
'*  the  said  David  Balderstone,  all  lying  within  the  parish  a 
*'  sheriffdom  of  Linlithgow."  In  this  tack  there  is  the  i 
lowing  clause,  ^*  And  whatever  house  or  houses  the  s 
"  tenant  aforesaid  shall  build  on  said  lands,  or  gard< 
••  make  thereon,  they  are  to  pay  for  whatever  ground  i 
**  same  shall  take  up,  to  their  said  master  or  his  foresaids, 
<<  the  rate  of  20s.  money  foresaid  per  acre,  of  yearly  f 
''  duty,  and  the  same  to  commence  at  the  expiration  of  ^ 
,  '*  tack,  and  to  have  a  right  offm  accordingly ;  and  the  i 
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'*    tenant  and  foresaids,  during  the  period  of  this  lease,  are       180& 

'^    to  have  the  use  and  privilege  of  the  springs  from  said    - 

*  *     Alexander  Gray's  possession  to  Linlithgow  Bleaehfield."         ^^^       ' 

An  obligation  was  said  to  have  been  obtained  thereafter    _    v: 

fVr^m  the  appellant^s  father,  explanatory  of  the  above  tack, 

Ixm  the  following  terms ;  but  the  original  was  never  produced, 

^^     That  in  and  by  the  said  tack,  and  communings  there- 

^  ^     anent,  it  was  really  intended^  at  the  expiration  thereof,  and 

'^     upon  the  said  John  Craig's  fulfilling  the  obligations  there- 

^  *     by  incumbent  upon  him,  the  said  David  Balderstone  and  his 

*"*    foresaids  should  be  bound  to  grant,  subscribe,  and  deliver 

"    to  him  and  his  foresaids,  a  valid,  formal,  and  suflScient 

"   fea  right  to  such  part  of  the  subjects  thereby  let,  upon 

which  he  or  they  should  build  a  house  or  houses,  or  make 

into  gardens,  to  be  holden  of  and  under  the  said  David 

Balderstone,  and  his  heirs  and  successors,  in  feu  farm,  for 

'*  payment  of  20s.  sterling  of  feu-duty  for  each  acre  thereof, 

and  the  said  feu-right  to  commence  at  the  expiration  of 

the  said  tack ;  and  that  the  said  John  Craig  was  desirous 

of  being  more  fully  secured  thereanent,  which  the  said 

David  Balderstone  was  willing  to  do ;  therefore  the  said 

David  Balderstone  thereby  bound  and  obliged  himself,  his 

heirs  or  assignees,  duly  and  validly  to  infeft  the  said  John 

'*  Oraig,  or  his  heirs  and  assignees,  in  all  and  whole,  &c.  the 

lands  and  others  contained  in  the  said  lease  ;  and  that  in 

security  to  the  said  John  Craig  and  his  foresaids,  that,  at  or 

before  the  term  of  Martinmas  1803,  when  the  aforesaid  tack 

"  expires  in  part,  and  upon  the  said  John  Craig  and  his  fore- 

Baids,  their  having  fulfilled  the  obligations  incumbent  upon 

yxifsk  by  the  said  tack,  the  said  David  Balderstone  and  his 

foresaids  shall  grant,  subscribe,  and  deliver  tothesaid  John 

Craig,  or  his  foresaids,  a  valid^formal,  andsufiScientfeu-right 

of  such  part  of  the  lands  above  mentioned,  upon  which  the 

**  said  John  Craig,  or  his  foresaids,  have  built  a  house  or 

**  houses,  or  shall  have  made  into  gardens,  in  terms  of  the 

'^  foresaid  tack,  with  the  use  and  priyilege  of  the  springs, 

**  and  the  run  of  the  springs  from  the  said  Alexander  Gray's 

'*  possession  to  Linlithgow  Bleachfield,  to  be  holden  of  and 

'*  under  the  said  David  Balderstone,  and  his  foresaids,  in 

"  feu-farm  fee  and  heritage  for  ever,  for  payment  of  20s. 

'*  sterling,  at  two  terms  in  the  year,  Whitsunday  and  Mar- 

**  tinmas,  for  each  acre  of  the  lands  upon  which  the  said 

L  '•  John  Craig,  or  his  foresaids,  have  built  a  house  or  houses, 

I         '*  or  shall  have  made  into  gardens  as  aforesaid;  and  doubling 
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1^8.       "  the  said  feu-duty  at  the  entry  of  every  heir,  as  use  is,  ai 
'*  which  feu*right  shall  also  contain  a  clause  of  absolu 


*^"^&^^^''*' "  warrandice  and  other  usual  clauses/'    In  vurtue  of  a  pt 
V. '        cept  of  sasine  contained  in  this  obligation,  Craig  was  infe 

d"^"/?  mV  *°^  ^^^^  infeftment  recorded. 

Deo!  24] ^^     John  Craig  thereafter  became  bankrupt ;  and  the  leas 

together  with  his  other  property,  having  been  exposed 
public  sale,  was  bought  by  the  respondent  in  1783. 

Neither  John  Craig  nor  his  creditors  ever  built  any  housn 
or  made  any  gardens  upon  these  lands,  nor  did  the  ^ 
spondent  attempt  to  do  so  for  fifteen  years,  until  witi 
four  years  of  the  expiry  of  the  lease*  when  he  begau 
grant  feu-charters  for  building  to  a  variety  of  persons,  aa 
he  had  been  already  the  absolute  proprietor,  and  thereaffi 
to  lay  down  whole  fields  in  the  temporary  form  of  garden 
for  the  express  purpose  of  demanding  a  perpetual  feu-rigi 
to  them  at  the  end  of  the  lease,  for  the  rent  of  20s.  ead 
acre. 

On  this  being  attempted,  the  appellant  brought  a  suspen 
sion  and  interdict,  and  also  declarator,  to  have  the  matte 
of  right  settled  in  Court.  Interdict  was  granted  ad  interim 
and  the  bill  passed  to  try  the  question ;  and,  after  the  sue 
pension  and  interdict  was  conjoined  with  the  declaratoi 

Jan.  14, 1801.  Lord  Glenlee,  Ordinary,  pronounced  an  interlocutor  unfa 
vourable  for  the  respondent's  claim,  which  was  reclaime 
against  by  him  to  the  Court. 

It  was  contended  for  the  appellant,  that  the  clause  in  th 
lease  was  only  meant  to  secure  to  the  tenant  a  perpetui 
right  to  such  houses  and  gardens  as  he  might  have  lawfi 
and  necessary  occasion  for,  in  the  ordinary  course  of  hi 
business,  during  the  currency  of  the  lease ;  but  that  it  wa 
grossly  fraudulent  and  illegal  to  make  it  a  cover  for  obtain 
ing  such  a  right  to  the  whole  property,  by  pretending  t 
lay  it  down  in  the  form  of  a  vast  garden,  for  the  formatioi 
of  which,  in  such  a  situation,  there  was  no  imaginable  0 
assignable  inducement.  For  the  respondent,  it  was  main 
tained,  That  the  lease  was  nothing  more  but  a  right  of  feu 
That  a  right  of  feu,  in  the  law  of  Scotland,  was  just  a  leas* 
in  perpetuity.  The  ground  let  is  in  the  neighbourhood  0 
Linlithgow,  a  large  and  extending  town ;  and,  in  getting  th 
lease  in  question,  John  Craig  had  a  building  speculation  ii 
view.  He  was  entitled  to  avail  himself  of  the  clause  in  thi 
lease  in  any  way  that  might  be  most  for  his  advantage,  an( 
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therefore  he  admitted  diBtinctly  that  his  object  in  the  opera-       isos. 
tions  complained  of,  was  to  entitle  himself  to  demand  a  feu- 


right  to  the  whole  ground  in  his  possession,  and  maintained  b^^^'^^^> 
that  the  lease  enabled  him  to  do  this,  if,  in  point  of  fact,  it         9. 
should  be  occupied  with  houses  and  gardens  at  the  ezpira-   Hamilton. 
tioQ  of  the  lease. 

Of  this  date,  the  Lords  pronounced  this  interlocutor: — Janell,i80l. 
''Alter  the  interlocutor  reclaimed  against,  remove  the  in- 
"  terdict  in  the  suspension,  and  find  the  letters  orderly  pro- 
"  ceeded ;  and,  in  the  declarator,  assoilzie  the  charger  from 
''  the  conclusions  thereof,  and  decern."  On  reclaiming  pe- 
tition the  Court  adhered.  June  80,  I801 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

PUaded  by  the  Appellants. — The  obligation  upon  which 
the  respondent  founds,  was  never  produced  nor  put  in  evi- 
dence.   And,  for  ought  that  appears,  it  might  be  defective 
in  legal  form,  or  otherwise  void  in  law.     But  even  suppos- 
ing it  an  existing  valid  deed,  the  words  of  the  obligation  are 
fitnited  to  houses  then  built,  and  are  further  controlled  by 
the  dause  in  the  lease,  by  which  he  is  to  have  a  feu-right 
onlj  **  o{  such  part  of  the  lands  above  mentioned,  upon 
**  ^hich  the  said  John  Craig,  or  his  foresaids,  have  built  a 
"  bouse  or  houses,  or  shall  have  made  into  gardens,  in  terms 
"  of  the  foresaid  tack."    And,  therefore,  the  clause  was 
i^e^er  intended  to  confer  a  right  to  seize  upon  the  whole 
property,  to  the  great  detriment  of  the  landlord,  and  with- 
out any  possibility  of  profit  on  his  part.     In  construing,  he* 
^4es,  the  writing,  the  principle  of  a  fair  construction  must 
obtain,  such  as  will  sustain  the  obligation  on  the  one  hand, 
^<id  include  nothing  which  it  does  not  expressly  include  on 
tbe  other.     In  the  first  place,  then,  the  clause  only  says  that 
^«  tenant  shall  have  a  feu-right  to  such  parts  of  the  land  as 
b^  may  build  on  or  make  into  gardens ;  but  his  claim  is  for 
^  ^lU  qf  the  whole.    2.  The  clause  says  merely,  that  the 
^^nant  shall  have  a  feu*right  to  such  houses  and  gardens  as 
^l^e  said  tenant  himself  shall  build  or  form  on  the  grounds. 
^^e  respondent,  however,  has  not  built  a  single  house,  nor 
l^d  down  a  single  garden  on  the  property ;   but  he  has 
't^lLen  upon  him  to  grant  feu-charters  to  a  variety  of  persons, 
^y  whom  some  houses  and  gardens  have  been  constructed. 
*I^1i68e  acts  are  beyond  his  power,  and  the  charters  null  and 
^oid. 


288  CASES  ON  APPEAL  FROM  SCOTLAND. 

1808.  Pleaded  for  the  Respondent. — The  obligation  in  qaeetioo^ 

though  it  has  not  been  produced,  has  been  put  on  reconife. 


BALDBRSTOHB,  gasiuo  has  followed  upon  it,  and  that  sasine  appears  in  tb^ 
V,        register  of  sasines.    Both  the  words  of  the  tack  and  tfa^ 
HAMILTON,  obligation  are  unlimited  in  their  terms,  to  the  extent  of  tl^ 
lands  conveyed.  And  from  these  it  clearly  appears  that  it  w^ 
the  distinct  understanding  of  the  parties  at  the  time,  and  fro^ 
the  express  words  used,  that  John  Craig,  and  his  heirs  a^ 
assignees,  should  be  entitled  to  a  feu  from  the  landlord, 
the  whole  of  such  parts  of  the  lands  let  on  lease  as,  at  the  t-^ 
mination  thereof,  should  be  built  upon,  or  converted  into  ^^^ 
dens.   The  appellant,  Mr.  Balderstone,  argues  that  the  cla%2a 
should  receive  a  strict  interpretation,  because  it  was  in    «J 
respects  an  unfavourable,  and  therefore  an  inequitable  biar- 
gain  for  the  landlord;    but  such  an  argument  cannot  for 
a  moment  be  listened  to,  if,  in  point  of  fact,  such  has  been  tiie 
nature  of  the  bargain  between  the  parties.  He  further  argues, 
that  it  was  only  such  house  or  houses  as  the  tenant  should 
himself  build  for  his  own  purposes,  or  the  purposes  of  Iiii 
bleachfield.    But  how  the  turning  of  this  ground  into  houses 
and  gardens  could  aid  the  purposes  of  his  bleachfield  is  not  lo 
easily  apparent ;  or  how  a  feu-right  should  be  bargained 
for  in  reference  to  the  same.     Such  theories  are  quite  nn* 
tenable,  and  only  disclose  the  groundlessness  of  this  action. 
For  the  rights  conferred  by  the  tack  and  relative  obUgatton 
are  clear  and  express,  and  therefore  the  respondent  cannot 
be  restrained  in  the  exercise  of  the  right  now  vested  in 
him. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,   Sir  Sam.  Romilly,  F.  Jeffrey,  Ewfi 

Broughams 

For  Respondent,  Henry  Erskine.  John  Connel,  Francis 

Homer. 

Note. — ^Unreported  in  the  Court  of  Session. 


1808. 
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IV^M.  RicHAN,  Esq.  of  Rapness,  •  Appellant; 

Tbouab  Traill,  Esq.,  and  Others,  Trustees)      R^pandents.     ^^^^^ 
of  the  deceased  Jambs  Stewart,  )  'v. 


TBAILL,  &C. 


House  of  Lords,  Lst  July  1808. 

StoccEanow — PBOPiNaurrr — Sbryicb — Parolb — Habit  and  Re- 
VDTB^ — (Sfcomstanoes  in  which  it  was  held  that  the  appellant  had 
fiiled  to  establish  his  claim  to  tucoeed  as  heir  of  his  deceased 
cousin,  his  propinquity  appearing  to  be  through  his  mother,  though 
lie  alleged,  but  £Euled  to  prore,  that  it  was  traced  up  through  her, 
imtil  it  met  in  descent  from  one  common  ancestor  in  the  male 
line.  In  the  House  of  Lords,  remitted  for  consideration,  with 
^edal  directions. 

The  following  case  arises  out  of  the  appellant  claiming 
atta  estate,  as  heir  of  the  deceased  James  Stewart,  in  the  fol- 
lowing circumstances : — ^The  deceased  James  Stewart,  ha- 
wing left  no  issue,  William  Richan  was  habit  and  repute  his 
hebe.    The  deceased  had  himself  acknowledged  this  to  all 
and  sundry.    And  although  this  connection  was  through  the 
appellant's  mother,  Mrs.  Jean  Stewart,  yet  it  was  traced  up 
until  the  deceased  and  he  met  in  descent  from  one  common 
anoestor.    His  mother  was  daughter  of  Robert  Stewart  of 
Sday,  son  of  Captain  Stewart  of  Eday,  who  was  the  son  of 
Sir  James  Stewart  of  Tullos,  third  son  of  Robert  Stewart, 
first  Earl  of  Orkney,  the  common  ancestor  of  both.    In  con- 
sequence of  the  deceased's  blindness,  and  when  his  sister 
died,  the  appeUant  had  been  sent  for  to  carry  her  head  to 
the  grave ;  and,  by  the  respondents,  he  was  appointed  to  do 
this  hst  office  to  the  deceased  himself. 

Id  these  circumstances,  he,  immediately  after  the  death, 
ptooured  himself  served  heir  to  the  deceased— his  claim  set- 
ttsg  forth,  <<  that  I  am  nearest  and  lawful  heir  in  general  to 
"  the  said  James  Stewart,  my  cousin."  He  was  served  heir 
Accordingly  by  the  verdict  of  a  jury. 

But  it  then  appeared  that  the  respondents  had  obtained 
from  the  deceased,  a  short  time  before  his  death,  a  trust-deed, 
conveying  his  whole  property,  amounting  to  £6000,  for  pious 
^ises,  and  were  actually  in  possession.  This  trust-deed  having 
beenhurriedlyexecuted,  wanted  thenecessary  clauses  for  vest* 
ingihe  property,  andthey  were  in  the  course  of  applying  to  the 
Karons  of  Exchequer  for  a  gift  of  ultimus  hasres^  when  the  ap- 
pellant brought  the  present  action  of  reduction  to  set  aside 
tbe  trust-deed  ;  which  was  met  on  the  respondents'  part  by  a 
redaction  of  the  appellant's  service,  which  being  remitted  ob 
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1808.        contingentiam  of  the  other,  Lord  Meadowbank  then  ordered 

■ the  defender  (appellant),  in  the  reduction  at  the  instance  of 

RicHAM      ^YiQ  trustees,  **  to  give  in  a  condescendence  of  the  facts  he 
TRAILL,  &c.  **  heW  himself  in  a  condition  to  prove  in  support  of  his  service/' 

Junel5, 1797.  Regularly  vested  virith  the  character  and  status  of  heir,  by 
the  verdict  of  a  jury,  in  his  service,  he  at  first  thought  it  un- 
necessary to  adduce  any  further  evidence,  the  legal  pre- 
sumption being  (as  he  maintained)  in  his  favour,  until  the 
contrary  was  proved  by  some  party  having  a  better  title. 
But  afterwards  a  condescendence  was  given  in. 

Mar.  10, 1798.  Lord  Meadowbank  pronounced  this  interlocutor :  "  Finds 
'*  that  the  two  separate  claims  of  propinquity  condescended 
*'  on  by  William  Richan,  in  support  of  his  service  challenged, 
'*  infer,  though  proved,  only  relationship  to  the  defunct, 
"  which  in  that  by  Jean  Richan,  the  grandmother  of  the  de- 
*'  fender,  never  affords  by  the  law  of  Scotland  any  right  of  sac- 
''  cession  whatever,  and  in  that  by  Margaret  Richan  (by  mis- 
''  take  for  Stewart),  only  affords  it  when  a  service  to  her  des- 
*'  cendants  would  carry  the  succession,  which,  in  the  present 
"  case,  would  be  totally  nugatory:  Finds,  Thatin  order  to  sup- 
"  port  the  service,  it  was  necessary  to  condescend  on  and  prove 
"  a  precise  line  of  propinquity,  instructing  an  heritable /m^ 
''  sanguinis  in  the  person  of  the  defender ;  and  as  his  attempt 
''so  to  do  appears  to  have  failed,  therefore  reduces  the 
"  said  service,  without  prejudice  to  the  defender's  taking  the 
"  depositions  to  lie  in  reteniis." 

A  mistake  appearing  in  this  interlocutor,  he  petitioned, 
stating  that  it  was  not  through  his  grandmother,  nor  through 
Jean  Richan  that  he  claimed  relationship,  but  through  his 
mother,  Mrs.  Jean  Stewart,  descended  from  the  same  family 
of  Stewarts  with  the  deceased  himself ;  and  craved  to  be 
allowed  a  proof  accordingly.    A  proof  was  allowed.     Upon 

Nov.12, 1801.  which  the  Lord  Ordinary  pronounced  this  interlocutor: — 
"  Being  of  opinion,  according  to  the  finding  of  the  inter- 
<'  locutor  of  10th  March  1798,  that  a  particular  degree  of 
*'  propinquity  must  be  made  out  to  entitle  a  claimant  to  be 
*'  served  heir  to  a  defunct;  and  being  also  of  opinion,  that 
"  if  the  defendant  (appellant)  had  any  expectations  of 
"  further  proof  by  writing,  or  any  ground  of  complaint  against 
"  witnesses  not  answering  properly  questions  put  to  them 
*'  as  havers,  application  for  remedy  should  have  been  made 
''  to  the  Lord  Ordinary  or  the  Court  during  the  long  and 
"  repeated  indulgence  he  has  enjoyed  ;  and,  at  any  rate,  be- 
"  fore  the  circumduction  of  the  16th  January  last  was  ac- 
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^  qniesced  in  and  allowed  to  become  final ;  and  that,  in  like       1^^ 
manner,  he  should  have  applied  for  authority  to  open  the 
depositions  in  retentis  before  quoting  or  founding  on 


BICHAM 


*'  them.     Finds,  That  the  defendant  has  still  failed  to  make  tba.u.l,  &c. 

*'  out  any  precise  degree  of  propinquity  betwixt  him  and 

"  the  deceased,  to  entitle  him  to  be  served  heir  to  the  de- 

**  fnnct  by  the  law  of  Scotland ;  and  that,  therefore,  his  ser- 

'*  vice  was  originally  irregular  and  void,  and  adheres  to  the 

**  said  interlocutor.    Repels  the  objections  to  the  pursuers' 

"  (respondents')  title  to  pursue  the  reduction,  in  respect 

"  their  title  is  sua  natura^  probative  and  prior  to  the  ser- 

••  Tioe.'*» 

On  reclaiming  petition,  the  Court  at  first  altered  this  in- 
terlocutor ;  but  afterwards  sustained  the  reasons  of  reduc- 
tion of  the  service,  in  respect  the  proof  did  not  support  the 
oondescendenoe  of  his  pedigree.  On  further  petition,  the 
Court  adhered.  J*°-  28. 1803. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  far  the  Appellant. — ^This  is  not  a  competition  of 
brieves,  the  appellant  being  regularly  possessed  of  the  cha- 
i^Boter  and  status  of  heir  by  his  service,  the  question  is  not, 
Whether  he  shall  be  vested  with,  but  whether  he  shall  be 
^vested  of  that  legal  character  by  the  respondents,  who 
<^iinot  show  that  they  have  a  better  title  as  heirs,  who  do  not 
prove  that  the  defender  is  not  the  heir,  and  do  not  say  that 
^njf  other  is  a  nearer  heir,  and  therefore  have  no  title  to  chal- 
lenge that  vested  right.     A  service  affords  evidence  that 
^^re  was  consanguinity,  or  inheritable  relationship  between 
th^  appellant  and  the  deceased  ;  and  the  retour  bears  the 
appellant  to  be  legitimus  propinquior  hcerea  Jacobi  Stewart 


"•  Note  by  Lord  Ordinaiy. — "  The  Ordinary  cannot  find  evidence 

^^^t  the  Stewarts  in  How  were  the  Stewarts  of  How,  and  descended 

^^^ber  of  Colonel  John  Stewart,  or  his  brother  Captain  Robert  of 

^^*laj.    He  would  have  held  repute  sufficient  evidence,  had  it  been 

P'^'^dse  and  decided;  but  it  does  not  appear  to  be  either  the  one  or 

^^^  other,  00  as  to  entitle  a  juryman  to  serve  the  defender  as  any 

f^tticdar  relation  to  the  deceased,  or  as  either  one  particular  rela^ 

tiovi  or  another  particular  relation.     However  probable,  therefore,  it 

y  be  that  the  defender  stands  in  one  iDheritable  degree  of  propio- 

\Qitj  or  another,  the  Ordinaiy  cannot  find  such  a  probability  that 

^  kw  would  recognize  as  proof  from  habit  and  repute,  nor  does 

Ve  tiiink  that  habit  and  repute  would  be  sufficient  to  serve,  unless 

*¥^Ueakle  to  a  precise  degree  of  relationship." 
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1808.       conaanguinei  aui.    The  word  consaDguineiis  properly  aigi 

— — —    fies  a  relation  on  the  father's  aide ;  but  even  were  it  »i 

RiouAN      ceptible  of  both  Bignificatioas,  it  would  not  affect  the  pi 

TRAILL,  &e.  ^^^^  question ;  for  here  the  context  fixes  the  sense, — wh 

the  jnr J  retaured  the  appellant  nearest  and  lawful  hetr 

his  cousin,  they  must  be  understood  to  express  the  inhei 

table  line.    And,  therefore,  before  the  appellant  is  bound 

enter  into  a  defence  of  his  service,  the  trustees  are  bound 

produce  a  valid  title  to  pursue  a  reduction  of  that  servii 

It  is  only  a  party  showing  a  better  title  as  heir  who  can 

so.    The  trust-deed  does  not  confer  that  title,  because, 

truth,  it  was  not  the  will  of  the  deceased,  and  is,  besid 

HosB  V.  Agli-  devoid  of  the  usual  formalities  to  convey  heritage.     It  n 

July  3, 1792.  Qx^cuted  by  the  aid  of  notaries.    One  of  the  witnesses  ^ 

vol.  X.  p.  459.  under  fourteen.   All  the  witnesses  did  not  see  the  deoea« 

A^'eTf  ^Ja?y  ^^^^^  ^^^  P^^»  ^^  ^^^  ^^  dosire  the  notaries  to  subscri 

It.  1794.       for  him.    Nor  was  it  read  over  to  him  in  presence  of  I 

Vide  ante,      notaries  and  witnesses.    Independently  of  this,  the  pro 

vo  .    .  p*      •  adduced  establishes  and  supports  the  service,  that  the  a^ 

pellaut  is  the  nearest  lawful  heir  to  the  deceased. 

FUaded  for  the  Respondents, — The  respondents  havin 

been  for  several  years  in  quiet  possession  of  the  deceased 

estates,  under  the  will  or  settlement,  cannot  be  disposseeaei 

or  their  title  quarrelled,  by  one  who  does    not  show 

better  title.     The  validity  of  the  appellant's  service, 

his  propinquity  or  title  to   sue,   must    be  first  discosBi 

before  the  trust-deed  of  the  respondents  can  be  assail 

or  questioned  by  him.     In  his  efforts  to  prove  a  partic 

lar  degree  of  relationship  to  the  deceased  he  has  failc 

He  contends,  that  it  is  sufficient  if  the  proof  shows  tl 

he  is,  or  that  there  is  reason  to  suppose  that  he  is,  o( 

nected  in  blood  with  the  deceased,  though  he  is  not  able 

show  the  precise  relation,  or  that  he  is  heir  at  law,  a  d< 

trine  that  is  quite  unsanctioned  and  untenable  in  law.    T 

Earl  of  Cassil- service,  therefore,  can  be  of  no  use  to  him.    It  cannot  foi 

lis  ?•  Earl  of  ^lose  inquiry,  because  neither  in  the  brieve,  nor  the  verd 

26,'°1629.  3^  ^^  ^^  retour,  nor  in  the  propf  laid  before  tiie  jury,  was  th< 

1442.  any  course  of  descent  or  line  of  propinquity  pointed  o 

The  jury  had  nothing  before  them  but  parole  testimony 

vague  report,  without  any  attempt  to  show  how. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  cause  be  remitt 
back  to  the  Court  of  Session  to  consider  the  sevei 
interlocutors  appealed  from,  and  the  interloeotor 
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22d  June  1802 ;  and  more  especially  to  review  all  parts  1608. 
of  the  said  respective  interlocutors  which  find,  or  pur-  — — ^— 
port  to  find,  that,  in  order  to  support  the  service,  (in  ■'^^'^" 
such  a  case  as  the  present),  it  was  necessary  to  conde-  tbaul,  &c. 
scend  and  prove  a  precise  line  of  propinquity,  instruct- 
ing an  heritable  y«^  sanguinis;  and  that  a  particular 
degree  of  propinquity  must  be  made  out  (in  such  a 
case)  to  entitle  a  claimant  to  be  served  heir  to  a  de- 
funct ;  and  that  the  defender  having  failed  to  make  out 
a  precise  degree  of  propinquity  between  him  and  the 
deceased,  his  service  was  (in  such  a  case  as  this)  origi- 
nally irregular  and  void ;  and  more  especially,  also,  to 
reriew  so  much  of  the  said  several  interlocutors  as  re- 
pel, or  purport  to  repel,  the  objections  to  the  respond- 
dents'  title,  in  their  action  of  reduction  of  the  service, 
to  pmrsue  that  reduction  upon  the  ground  that  their 
title  is  found  to  be  sua  natura  probative ;  the  Court 
having  regard,  in  such  review,  to  the  nature  of  the  ob- 
jection to  the  said  title  as  alleged  against  the  validity 
of  the  trust-deed  in  the  process  of  reduction  of  that 
deed.  And  further,  to  consider  how  far  the  reduction  of 
the  service,  in  the  circumstances  of  the  case,  (the  finding 
in  the  interlocutor  making  no  mention  of  possession,  or  of 
the  effect  thereof),  tvas  a  due  proceeding  before  the  oljec- 
tions  to  the  validity  of  the  said  deed  alleged  in  the  pro- 
cess of  reduction  thereof^  which  was  commenced  before 
the  reduction  of  the  service  were  discussed  and  de- 
cided upon ;  and,  generally,  to  review  the  several  inter- 
locutors complained  of,  and  proceed  thereafter  as  to 
them  shall  seem  just« 

For  Appellant,  Sir  Sam.  Romilly,  J.  P.  Grant. 
For  Respondents,    Wm.  Adamy  F.  Homer. 

Nont — It  is  stated,  in  a  note  to  the  report  of  another  case  in  the 
hcrfty  Collection,  volj  xvi.  p.  731,  that,  **  By  the  Court  of  Ses- 
M  the  trustees  were  understood  to  be  in  possession  of  the  heritable 
t>  w^  as  the  moveable  property ;  but  the  fact  of  this  possession 
laoBi  to  harre  been  disputed  in  die  House  of  Peers.'*  It  is  also 
iktod  diat,  under  this  remit,  Uie  jik^ment  was  applied  by  the  Court 
^  BesnoQ,  and  informations  ordered  on  the  points  remitted  (27th 
Ihy  1810) ;  but  the  cause  was  not  iurther  proceeded  with,  and  no 
P^e&t  was  therefore  pronounced  under  the  remit 
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1809. 


MACNEIL. 


[Fac.  Coll.  vol.  xii.  p.  527.] 

SMITH,  &c.  The  Rev.  Dr.  John  Smith,  and  the  Rev.^ 

^'  Dr.  Georoe  Robertson.  Ministers  of  the  >  Appellants  ; 

X  r«»f  v*r  k 

Parish  of  Campbeltown,         .  .        ) 

Major  Hector  Macneil  of  Ardnacross,  Respondent. 

House  of  Lords,  20th  Feb.  1809. 

Tbinos,  Old  Sub  valuation  op — Action  op  Approbation. — An  ac- 
tion of  approbation  of  the  report  of  the  subcommissioners  of  the 
subvaluation  of  the  teinds  of  the  lands  of  Ardnacross,  belonging  to 
the  respondent,  taken  in  1629,  was  brought,  in  order  to  have  the  same 
approved  of,  with  the  view  of  showing  that  the  teinds  of  these  lands, 
prior  to  the  minister*s  last  (second)  augmentation,  were  exhausted. 
The  minister  objected  on  various  grounds :  Held,  that  the  respon- 
dent was  entitled  to  decree  of  approbation,  and  that  the  objection 
stated,  that  the  minister  was  not  cited  {to  appear,  was  sufficient!  j 
disposed  of  by  the  fact,  that  as  he  was  stipendiary,  it  was  suffi- 
cient that  the  titular  appeared  to  have  been  made  a  party  to  the 
subvaluation. 

The  appellants,  the  ministers  of  Campbeltown^  having  re- 
cently prevailed,  notwithstanding  a  previous  augmentation 
in  1796,  in  obtaining  a  second  augmentation  of  stipend,  in 
'a  new  process,  in  which  the  Duke  of  Argyle  and  the  re- 
spondent were  called  as  parties;  the  respondent  found  it 
necessary  to  bring  the  present  action  of  approbation  to  have 
the  old  report  of  the  subcommissioners,  or  subvaluation  of  * 
teinds  taken  in  1629,  in  so  far  as  regarded  his  lands  of3 
Ardnacross,    approved  of,    with  tho  view  of  showing,    by^ 
that  subvaluation,  that  the  teinds,  prior  to  this  last  aug — 
mentation,  were  exhausted  within  the  parish  within  whicIiK: 
these  lands  were  situated,  so  as  in  effect  to  form  ground  focK 
reduction  of  that  augmentation  iri  toto. 

At  the  time  when  Charles  I.  executed  the  general  revoca-a 
tion  of  church  lands  and  teinds,  and  commenced  the  procesB^ 
of  reduction  of  all  such  grants,  His  Majesty,  in  Jan.  1627^ 
appointed  certain  commissioners  to  confer  with  those  wh<^j 
had  any  interest  in  the  church  lands  or  teinds,  and  to  valu»^ 
teinds,  and  to  name  subcommissioners  in  various  parts  oc^ 
the  country  for  that  purpose.  Subcommissioners  were  a(^^ 
cordingly  chosen  by  each  presbytery  in  Scotland ;  and  thef^ 
nominations  having  been  approved  of,  commissions  wer^ 
ibsued  to  them,  directing  them  as  to  the  form  of  precedui^^ 
And  by  the  act  1633,  c.  19,  appointing  a  new  commission  ^IH 
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valuation  of  teinds,  the  commissioners  are  directed  to  pro-       1809. 
secQte  and  follow  forth  the  valuation  of  such  teinds,  par- 


sonage, or  yicarage,  within  the  kingdom,  as  then  remained  »"*th,  &c. 
unvalued,  '^  and  also  receive  the  reports  of  the  sub-commis-  macniil. 
"  sioners  appointed  within  ilk  presbytery,  of  the  valuation 
"  of  whatsoever  teinds,  led  and  deduced  before  them,  ac- 
"  cording  to  the  tenor  of  the  subcommission  directed  to  that 
"  effect ;  and  to  allow,  or  disallow  the  same,  according  as 
"  the  same  shall  be  found  agreeable  or  disagreeable,  from 
"  the  tenor  of  these  subcommissions." 

Until  the  subcommissioners'  report  of  tho  valuation  were 
approved  of  by  the  commissioners,  their  legal  effect  was  not 
determined ;  but  still,  when  fairly  made,  they  were  deem- 
ed thereafter  as  the  standing  rule  according  to  which  the 
tithes  were  paid. 

The  lands  of  Ardnacross,  belonging  to  the  respondent,  were 
fiittiated  within  the  parish  of  Eilchounstaune,  forming  part  of 
theunited  parishes  of  Eilcheran,  Kilmichael,  Eilchounstaune, 
and  Kilchewane  ;  and  had  been  valued  by  the  subcommis- 
aioncrs  as  ordered  and  directed.  The  same  valuation  had 
•>cen  approved  of,  at  the  instance  of  the  Duke  of  Argyle,  in 
^  far  as  his  lands  were  concerned,  in  a  process  raised  by 
ium  for  that  purpose,  in  which  he  obtained  decree  in  1772. 
But  the  respondent  having  omitted  to  get  the  valuation 
ApproTed  of  as  to  the  lands  of  Ardnacross,  brought  the 
present  action  of  approbation.  The  appellants  objected 
^  thia  process  of  approbation.  1.  That  the  minister  serving 
the  cure  of  the  parish  in  which  the  lands  of  Ardnacross 
vere  situated,  had  neither  been  called  as  a  party,  nor  did  it 
*ppear  from  the  proceedings  that  he  was  cited  to  appear, 
01*  that  he  had  appeared,  although  he  had  a  most  material 
^d  substantial  interest  therein  ;  and,  2.  That  the  subcom- 
nsisaioners,  in  fixing  the  amount  of  the  teinds  of  the  lands  of 
^nacross,  had  not  adhered  to  the  mode  of  proof  required 
^  common  law,  or  by  the  special  terms  of  those  instructions 
^der  which  they  acted ;  and  that,  therefore,  there  was  no 
^alevidenceof  the  amount  of  the  respondent's  teinds :  And, 
^POD  these  grounds,  they  contended  that  he  was  not  entitled 
^  obtain  a  decree  of  approbation  of  the  report  of  the  sub- 
sioners.  To  this  it  was  answered,  1.  That  although 
^Motion  was  made  of  the  minister  in  the  proceedings,  he 
r notwithstanding,  have  been  present  or  been  cited; 
i|b0  presumption  of  law  was,  that  omnia  rite  et  solemni" 
\;  2.  And  even  supposing  the  presence  or  the  cita. 
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1809.      tioD  of  the  minister  was  essential  to  the  validity  of  a  sobr 
luation,  this  role  only  applied  where  the  minister  was  pa 


SMITH,  &c.  gQQ^  that  is,  when  he  drew  the  whole  teinds  of  the  paris 
MACHBiL.    ^  occorred  in  the  case  of  Ferguson  v.  Gillespie,  bat  wber 

Ante  ToL  iii.  as  in  this  case,  the  minister  was  a  stipendiary,  it  was  qui 

^'      *  enough  that  the  titular  is  made  a  party.* 

The  Lords  Commissioners  of  Teinds  pronounced  this  i 

Jan.28,180i.terlocutor:  *' The  Lords  having  advised  the  memorials  f 
**  both  parties,  with  the  libel  and  report  of  the  sabcpmmi 
**  sioners  of  the  presbytery  of  Argyle  libelled  on,  they  rep 
"  the  objections  offered  to  the  approbation  of  the  said  c 
"  port,  and  ratify,  allow,  and  approve  the  report  of  the  sa 
"  subcommissioners,  in  so  far  as  concerns  the  valuation 
"  the  pursuer's  lands  libelled,  and  interpone  their  decr^ 
"  and  authority  thereto,  and  decern  conform  to  the  cone 
'*  sions  of  the  libel ;  reserving  the  consideration  of  ezpenc 
''  to  the  ministers  of  Campbeltown,  until  this  day  eight  days 

JuDe  3,  1801.  On  reclaiming  petition  the  Court  adhered. 

AgaiQst  these  interlocutors  the  present  appeal  wi 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — Though  the  teinds  of  th 
respondent's  lands  of  Ardnacross  are  said  to  have  been  vi 
lued  by  the  subcommissioners  of  the  presbytery  of  Argyle  i 
the  year  1629  ;  yet,  from  the  record  o{  their  proceedings, 
appears  that  the  minister  serving  the  cure  of  the  parifi 
neither  attended,  nor  was  cited  to  attend,  for  his  interest 
and  he  being  a  necessary  party,  all  these  proceedings,  in  i 
far  as  regarded  the  interest  of  the  minister  serving  the  cuj 
of  the  parish,  are  radically  null  and  void.  2.  The  Bubc(HD 
missioners,  in  fixing  the  amount  of  the  teinds  of  the  respoi 
dent's  lands  of  Ardnacross,  have  not  adhered  to  the  mode 
proof  required  either  by  the  common  law,  or  by  the  tern 
of  those  transactions  under  which  they  acted.  By  U 
common  law,  proof  may  be  made  by  writing,  by  witneasc 
or  by  the  oath  of  party ;  and  the  subcommissioners  wei 
empowered  to  try  and  inform  themselves,  by  all  the  lawf 
ways  and  means  they  can,  of  the  true  worth  of  the  land 
stock,  and  teind ;  and  they  are  specially  empowered  to  pr 
ceed  by  writ,  witnesses,  or  oath  of  parties.  In  trying  tl 
value,  however,  of  the  teinds  of  Ardnacross,  no  witness 
were  examined,  no  writing  was  produced,  nor  was  the 
any  reference  to  the  oath  of  party  ;  but  the  whole  procec 


The  Court  decided  the  queition  upon  this  eecosd  point. 
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ed  apoo  the  dedaration  of  a  person  in  the  name  of  the  pro-       1809. 

prietor  of  the  lands,  which  was  consented  and  agreed  to  bj    

the  titnlar  of  the  teinds.    But  this  dedaration  proves  no*    "v^^'  ^^* 
Liming  except  that  there  was  a  collusion  between  the  parties,    machkil. 
iv-liidi  cannot  affect  the  interest  of  the  minister,  who  neither 
K.ppeared,  nor  was  dted  to  appear,  in  any  part  of  these  pro- 
;^3eding8.    3.   And  the  present  question  is  and  can  in  no 
v^^7  be  affected  by  the  proceedings  and  decree  obtained  in 
Xme  process  of  approbation  brought  by  the  Duke  of  Argyle. 
Cxa  Uiat  process  the  present  objections  were  not  stated  or 
3.mjBcn88ed.    Neither  can  the  decree  of  absolvitor,  in  the  re- 
^.miction    brought  of  that  decree  of  approbation  influence 
kibe  present  questions  ;  the  sole  defence,  in  that  reduction, 
■zmade  by  the  Duke,  having  been  that  of  res  judicata  in /or o 
^M^nienUoso,  which  prevailed  in  a  point  of  form  which  is  not 
applicable  to  the  circumstances  of  the  case  between  the 
present  parties.    4.  If  the  heritor  or  titular  has  a  right  to 
atppear,  in  order  to  have  his  lands  valued  as  low  as  possible, 
so  has  the  stipendiary  minister  an  interest  to  appear,  that 
they  may  be  valued  as  high  as  possible,  in  order  to  leave 
room  for  future  augmentations.     These  two  parties  have 
opposing  interests  to  maintain,  and  to  argue,  in  these  cir- 
cumstances, that  the  citation  of  the  titular  supersedes  the 
necessity  of  citing  the  stipendiary  minister,  is  plainly  against 
931  rale  of  right  and  substantial  justice. 

Pkaded/or  the  Respondent, — It  is  not  pretended  that  there 
ivai  any  thing  in  the  snbvaluation  in  question  unfair  or  coUu- 
mTe;  and  it  appears  eor/acie  of  the  proceedings,  that  the  sub- 
commissioners  acted  upon  legal  evidence,  viz.  old  rentals  of 
forty  years  standing,  and  payments  of  rents  in  conformity 
thereto.  This  is  the  very  evidence  specified  in  the  letter  of 
Kiog  Charles  I^  dated  the  28th  Feb.  1628 ;  and  which, 
when  not  controverted  by  any  of  the  parties,  has,  in  prac- 
tice, been  alvrays  held  as  suffident.  And  it  plainly  api>ears 
fiom  the  report  of  the  subcommisdoners,  that  the  parsonage 
Wads  of  the  parish  of  Kilchoustaune  had  been  **  rentalled, 
**  attour  the  space  of  forty  years  immediately  preceding/' 
^  the  valuation  thereby  put  upon  them  ;  the  appellants  do 
not  deny  that  so  far  the  evidence  was  strictly  legal ;  but  it 
waionly  with  regard  to  parsonage  teinds  that  the  rentals  of 
forty  years  ever  were  held  to  be  necessary,  and  therefore 
the  rule  did  not  apply  to  vicarage  teinds,  the  ipsa  corpora  of 
which  was  generally  uplifted  by  the  minister  himself.  But, 
^  The  valuation  was  made  in  the  presence  of  the  proper  par- 
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1809.       ties,  viz.  the  landholder  whose  tithes  were  Talned,  and  the 

titular  who  had  right  to  these  tithes ;  and,  of  course,  had 

MiTH,  &c.    the  primary  and  material  interest  to  see  them  valued  as 

BOGLE,      high  as  possible.     And,  after  so  long  a  time,  the  general 

rule  of  law  is,  to  presume  that  the  procedure  was  conducted 

rite  et  solemniter.     And  therefore,  on  the  same  ground,  to 

presume  the  minister's  presence  in  the  valuation. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  Appellants,  David  Boyle,  Wm,  Alexander. 
For  Bespondent,  Sir  Samuel  Romilly,  Henry  Erskine^ 

Gilbert  Hutchison, 


[Fac.  Coll.  vol.  xiii.  p.  363.] 

Jambs  Smith,  Merchant  in  Leith,  William'\ 

SiBBALD,  Merchant  there,   and  Others,f  ^      „ 
Underwriters  on  the  Cargo  of  the  Ship|     ^^ 
Concordia, J 

RoBBHT  Boole,  Jun.,  Merchant  in  Glasgow,  Respondent. 


House  of  Lords,  16th  March  1809. 

Insurance — Concealment — Unseaworthiness. — In  effecting  an 
insurance  on  a  certain  caigo,  the  yessel  in  which  the  caigo  was  to 
be  shipped  from  Jamaica  to  Clyde,  was  represented  to  he  a  yety 
good  yessel,  and  that  no  material  damage  had  occurred  from  her 
touching  on  a  rock  in  going  into  the  harbour,  while  the  letters 
which  the  insured  had  receiyed  from  his  correspondents  In  Ja- 
maica, preyious  to  effecting  the  insurance,  gaye  a  yery  different 
account  of  the  yessel,  and  intimated  doubts  whether  she  would  be 
fit  to  take  any  cargo,  or  sail  with  conyoy  at  the  time  specified. 
On  proceeding  on  her  yoyage  with  her  cargo  to  Port  Antonio  to 
join  conyoy,  she  experienced  rough  weather — did  not  reach  in 
time  for  conyoy — ^was  found  disabled,  and,  after  suryey,  was  final- 
ly abandoned,  as  unfit  to  proceed  on  her  yoyage.  Held  the  under, 
writers  liable  under  the  policy.     Reyersed  in  the  House  of  Lords. 

Wishing  to  effect  insurance,  the  respondent  wrote  to  his 
agents,  Messrs.  Scott,  Smith,  Stein  and  Co.,  the  following 
letter :  "  Gentlemen,  I  find  that  sugars  intended  to  have 
*'  been  shipped  per  Minerva,  on  account  of  R.  W.  Fearon, 
**  and  on  which  you  insured  £1050,  have  not  gone  on  board  ; 
*'  but  that  they  are  intended  to  be  shipped  in  the  Concor- 
'*  dia,  Simpson,  expected  with  the  June  fleet ;  I  suppose 
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«•  your  nnderwriters  will  not  have  any  objection  to  the  risk        1809. 
•*  being  declared  on  the  Concordia  in  place  of  the  Mi- 


nerva ;  the  Concordia  is  a  very  good  vessel ;  but  it  may  be    *""^  ^^' 
^  proper  to  mention,  that,  on  her  going  into  Morant  Bay,      boolb. 
**  sbe  touched  upon  a  rock,  but  from  which,  it  is  thought, 
"  thai  she  did  not  receive  any  material  damage ;  however, 
**  to  prevent  all  accidents,  her  bottom  was  to  be  examined 
**  before  any  shipments  were  made  in  her.     I  therefore  do 
"  not  think  that  any  additional  risk  can  arise.*' 

In  consequence  of  the  information  contained  in  this  letter, 
the  underwriters  demurred  to  execute  any  policy  on  the 
Concordia. 

Bat  afterwards  the  respondent  wrote  again.     "  You  for- Sept.  6, 1799. 

"  merly  mentioned  that  your  underwriters  were  rather  shy 

"  of  the  Concordia  ;  I  have  got  further  orders  for  insurances 

"  OB  her,  and  as  she  has  got  a  thorough  repair,  they  may 

"  now  be  induced  to  take  her,  particularly  as  I  now  want 

"  dje-wood  insured ;  if  so,  you  may  go  the  length  of  £1140, 

I     "  haloing  at  £20  per  ton,  at  and  from  Jamaica  to  Clyde, 

^th  liberty  to  join  convoy  at  the  place  of  rendezvous ; 

piemium  fifteen  guineas  per  cent.,  to  return  six  per  cent. 

for  convoy,  and  three  per  cent,  if  she  sails  by  1st  of  August. 

At  these  terms  I  have  got  considerable  sums  done ;  but 

^^  they  charge  in  London  sixteen  guineas,  with  a  return  of 

4  per  cent,  for  sailing  by  1st  August,  rather  than  not  get 

^006,  would  give  that  premium,  say  sixteen  guineas  to  return 

]]  dnd  4."— P.  S.  "  Letters  of  14th  July  say,  the  captain, 

Simpson,  was  expected  to  clear  out  his  ship  the  next  day." 

In  consequence  of  this  letter,  £1140  insurance  was  effect-  Sepi.l2, 1799. 

^^  on  the  dye-wood  on  board  the  Concordia,  "  at  and  from 

^     Jamaica  to  Clyde,   with  liberty  to  join  convoy  at  the 

flace  of  rendezvous."    And  another  insurance  in  same 

^^^ms  on  the  sugars  to  the  extent  of  £300.    After  the  acci- 

^^nt  she  had  been  surveyed  and  repaired,  and  an  affidavit 

^^^  the  ship  carpenters  was  produced,  stating,  "  That  she  is 

now  a  staunch  vessel,  and  fit  to  carry  the  cargo  to  any 

port  in  Great  Britain." 

She  was  to  sail  on  the  15th  of  July,  but,  owing  to  delays 

^^  making  her  repairs,  she  did  not  proceed  to  sea  until  the 

^*2d  July.   She  did  not  arrive,  from  stress  of  weather,  at  Port 

'^^tonio,  the  place  where  she  was  to  join  convoy,  until  after 

^^onvoy  was  left ;  and,  owing  to  various  accidents  and  da- 

m^gea  sustained,  she  remained  there  several  months,  and 

i    ^as  nltimately  found  unable  to  proceed  to  sea,  and  finally 

1    abandoned  to  the  insurers. 
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1809.  Action  was  brought  by  the  respondent  on  the  policies,  to 

which  defences  were  lodged,  alleging  fraud  and  conceal- 
f^/     '  ment  of  material  circumstances  in  regard  to  the  real  condi- 
BooLB.      tion  of  the  Concordia.    In  particular,  Bogle  and  Co.  of  Ja- 
maica had  written  to  Adam  and  Mathie  on  15th  April : 

April  1 5, 1799. "  Should  she,  after  being  properly  surveyed,  be  deemed  sea- 
"  worthy,  we  shall  give  her  a  full  load  home,  &c., — and  we 
"  think  that  if  the  vessel  is  found  worthy,  that  she  will  be 
"  ready  to  sail  with  the  convoy  appointed  to  sail  the  30th 

April  17, *•  June."    Two  days  thereafter.  Bogle  and  Co.  wrote  a  letter 

of  the  same  import  to  the  respondent.    On  the  29th  of  same 

April  29, month  he  received  a  letter,  which  declared  that  he  "  feels 

''  a  reluctance  in  shipping  on  that  vessel."    And  on  the 

May  17, 17th  May  following,  Keith  Jopp,  a  partner  of  Bogle  and  Co., 

wrote  the  respondent ;  **  I  fear  she  (Concordia)  will  not  bet^ 
*'  able  to  go  by  the  next  fleet,  which  will  be  a  great  incon^ — . 
''  venience  to  us,  as  we  intended  sending  you  a  considerable^ 
"  remittance  by  her.  If  you  have  any  money  of  her  owner^a 
*'  in  your  hands,  I  wish  you  would  keep  it,  lest  they  shoulcS 
^'  demur  to  the  expenses,  which  I  see  will  be  great.^'  Agaii^  « 

May  18, on  the  18th  May,  Bogle  and  Co.  wrote  to  the  responden^^ 

the  following  letter,  which  was  received  on  the  6th  July 
"  We  are  still  in  the  same  state  of  uncertainty  respectift  ^ 
**  the  Concordia  as  when  we  wrote  you  last.    After  varioc3&s 
*'  delays,  she  has  at  length  discharged  all  her  outward  ca-sK- 
"  go,  and  has  got  to  the  hulks  to  be  hove  down,  for  tk^e 
**  purpose  of  being  surveyed.     We  are  much  disappointed 
"  that  this  has  not  taken  place  before  now ;  we  fully  expert- 
"  ed  it ;  and  think  it  might  have  been  done  some  time  agpc^ 
*'  had  Captain  Simpson  exerted  himself  with  any  degree   cf 
**  activity.     He  has  received  every  assistance  from  us   in 
"  discharging  the  cargo,  and  in  getting  his  vessel  ready  for 
^'  survey.     Should  she  be  found  sea-worthy,  and  in  a  condi- 
*'  tion  to  take  in  a  cargo  immediately^  we  tlUnk  she  will  ^ 
**  with  the  first  fleet  appointed  to  leave  the  place  of  rendu- 
•*  vous  about  the  ZQth  of  June^  the  cargo  being  ready  here  ami 
*'  at  Old  Harbour  ,•  but,  should  she  stand  in  need  ofrepcarst 
'*  we  think  her  getting  ready  for  that  fleet  very  doubt/id!^ 

May  19,  —Again  on  the  19th  May,  received  6th  July,  **  Owing  to  the 
"  most  unaccountable  negligence  and  delay  in  the  captaiib 
**  the  Concordia  has  not  yet  been  surveyed.  I  have  saidiB 
'*  1  could  without  effect.  Yesterday  I  carried  up  Shaw  o^ 
"  the  Adventurer,  and  Foote  of  the  Maria ;  just  as  they  got 
*<  sight  of  the  keel,  some  of  the  tackling  gave  way,  and  tho 
•*  vessel  was  obliged  to  be  righted.     They  don't  think  anj 
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"  thing  material  ia  wrong,  bat  to-morrow  thej  see  her       ^^^* 
••  again.     I  am  afraid  she  won't  sail  with  the  June  fleet,  ~ 

"  though  the  greater  part  of  her  cargo  is  ready ;  this  will  *"^^. 
"  be  a  disappointment  both  to  70a  and  us.     If  joa  owe  the      booli. 
*'  owners  any  money  take  care  of  it  if  you  can,  as  I  dare  say 
"  they  will  make  objections  to  our  disbursements."    On  the 
ISth  July  another  letter  states :  **  We  cannot  well  say  how  juiy  13, 1799. 
'*  moeb  trouble  and  inconvenience  we  have  been  put  to  in 
"  the  business  of  the  Concordia,  both  from  the  misfortunes 
**«£  the  Teasel  and  the  extraordinary  want  of  activity  in  the 
*"  captain.    We  have  been  kept  in  a  state  of  constant  uncer- 
**  tainty  as  to  the  time  she  would  be  ready  to  saiL^'    The 
letter  concludes :  *^  We  must  advise  you  to  take  care  how 
r     ";oa  engage  with  such  a  captain  and  vessel" 

It  was  alleged  by  the  appellants  that  all  these  letters 
wore  in  the  respondent's  hands  when  he  wrote  to  the  broker 
OQ  6th  Sept.  1799  to  effect  the  insurance,  but  which  he  con- 
ned from  the  insurers. 

On  the  26th  of  June  the  ship  was  surveyed,  and  reported 
^  be  capable  of  carrying  a  cargo  to  Great  Britain,  on  un- 
daigoing  certain  repairs  therein  specified.    These  repairs 
^ere  completed  on  13th  July.    Her  cargo  re-shipped  on  22d 
July,  and  she  sailed  on  that  date  for  Port  Antonio  to  join  the 
i^ezt  convoy,  which  was  to  leave  on  the  26th  July.  She  ought 
Uibave  arrived  in  time  to  sail  with  convoy,  but  did  not  reach 
I^ort  Antonio  till  3d  August,  five  days  after  convoy  had 
^^ikd.      She  experienced   rough  weather,  lost  her  sails. 
Bcre  the  captain  died.  His  successor,  entertaining  doubts  of 
the  ship's  capacity  for  the  voyage,  insisted  on  a  survey,  which 
heiog  procured,  the  result  was,  that  the  surveyors  reported 
W  unfit  for  sea  in  her  then  condition.    The  extended  re- 
pair was  £2930.    The  new  captain  also  died,  whereupon 
Bcffiy  was  appointed  master,  who  insisting  also  on  a  survey, 
before  he  would  go  to  sea  with  her,  it  was  found  that  the 
Impair  required  would  be  a  great  deal  more  than  she  would 
be  worth  after  the  repairs  were  doue.  Whereupon  the  insured 
^doned,  and  claimed  under  the  policy. 

After  proof,  which  was  allowed,  the  Judge  Admiral  pro- 
fionnced  decree  in  terms  of  the  libel  for  the  sums  insured.    M^*  ^>  ^^O'* 
On  bill  of  SQspensiou,  Lord  Glenlee,  after  advising  with  Jed.  26, 1804. 
^  Lords,  on  report  to  them,  refused  the  bill.     On  reclaim- 
ing petitipn  to  the  whole  Lords,  they  adhered.  *  May  22,  — — 

*  Opinions  of  the  Judges. 
Ubd  Pkssidbmt  Campbell  said,  "  The  letter,  p.  2  and  3,  was 
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Against    these    interlocutors    the    present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellanis.^^The  respondent,  in  effect- 
ing the  insurances  in  question,  concealed  from  the  appel- 
lants several  circumstances  respecting  the  condition  of  res- 
sel^  materially  affecting  the  risk,  with  which  he  was  at  the 
the  time  acquainted.  He  not  only  concealed  material  circum- 
stances, but  actually  misrepresented  the  information  he  re- 
ceived from  his  correspondents  in  Jamaica  in  several  parti- 
culars.   1.  In  representing  the  Concordia  as  ''  a  very  good 
vessel,"  when,  from  the  above  letters,  the  reverse  was  ob- 
vious.   2.  That  the  Concordia  had  got  a  thorough  repair 
after  the  accident  of  touching  upon  the  reefs,  whereas  it 
turned  out  that  this  could  only  be  partial ;  and»  3d.  In  re- 
presenting that  his  advices  say,  "  that  Captain  Simpson  was 
**  expected  to  clear  out  his  ship  next  day ;"  whereas  all  the 
letters  he  received  state  doubts  of  the  vessel  being  able  t<^-. 
sail  with  convoy.     It  is  further  manifest,  that  the  vessel  wa^ 
not  sea  worthy  when  the  risk  commenced.     She  sails  fron^ 
Port  Antonio,  after  her  repair,  for  to  join  the  convoy,  an(H 
Hhe  becomes  so  unnavigable  as  to  occupy  a  whole  fortnigh-^ 
in  what  is  usually  deemed  a  passage  of  two  or  three  dayi^B. 
The  hull  got  no  damage  in  this  passage,  for  it  is  admitte^= 
she  received  no  injury,  so  that  it  must  have  been  owing  U^m. 
some  incapacity  in  the  ship  previously.     She  had  remaine^c5 
at  Port  Antonio  for  seven  or  eight  months,  exposed  to  all 
the  intense  heat  and  heavy  rains  of  that  climate.     Their*^ 
was  unnecessary  delay  here,  owing  to  the  inefSciency  of  tlm^ 


shown  to  the  underwriters.  As  to  the  first  point,  namely,  the  all^ 
gation  of  concealment,  I  think  there  was  no  concealment  of  the  oc»zi* 
dition  of  the  ship.  There  is  a  little  uncertainty  in  Mr.  Bogle's  l^rt- 
ter  of  6th  September  to  the  broker,  as  to  the  time  of  sailing,  but,  Mxj 
the  policy  itself,  there  was  a  considerable  latitude  as  to  the  time  «f 
sailing." 

Lord  Cullen. — "  I  am  for  adhering.'' 

Lord  Hebmand. — "  I  am  for  altering." 

Lord  Balmuto. — "  I  am  for  the  same." 

Lord  Craio. — ^"  I  am  for  adhering." 

Lord  PaEsroENT  Campbell  further  said,  on  petition  for  Brc^m, 
*'  The  insurance  here  was  effected  on  13th  August.  The  re8p<»^- 
enthad  then  got  the  letters  19th  and  29th  April,  ISUi  May  sad 
19th  May,  and  13th  July.  One  of  these  is  not  fevourable  to  the  «• 
spondenf,  and  ought  to  Jiave  been  shown  to  the  underwriters." 
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captain,  and  this  delay  was  tantamaant  to  a  deviation,  and       |go9. 
did  actually  result   in  misfortune,   and  ultimate  loss  and 


abandonment  of  the  vessel.  smith,  &c. 

Pleaded  far  the  Respondent. — The  first  objection  made      boolb. 
is,  that  there  was  concealment.    In  answer  to  this,  the  re- 
spondent contends,  that  there  was  no  concealment  here  of 
uif  one  material  circumstance.     The  law  does  not  require 
that  the  assured  shall  give  information  to  the  underwriters 
of  every  circumstance  respecting  the  vessel  or  cargo,  or  per- 
lOQB  connected  with  the  ship.    It  is  on^y  of  material  cir- 
comatances,  such  as  may  vary  the  nature  of  the  contract,  Mde  Mar- 
and  the  risk  undertaken.     In  this  case,  there  was  no  such  ^^^^  ^^  ^°' 

SUTADOG.  p. 

concealment,  nor  any  which,  according  to  the  law  laid  down  354^ 
b;  Lord  Mansfield  in  SchoUbred  v.  Nutt  at  N.  P.  after  Hill.  Vide  Park, 
Tenn,  would  vacate  the  policy.      The  accident  which  had  ^^^'  **  P*  ^^^' 
l6&llen  the  vessel  was  communicated  to  the  underwriters. 
Concealment  of  circumstances,  as  to  the  time  of  sailing,  no 
donht  is  material,  but  the  25th  July  was  mentioned  here 
with  no  positive  assurance  held  out  that  she  would  sail  at 
^t  time ;  and,  indeed,  had  it  not  been  for  the  bad  wea- 
ther, the  ship,  after  she  left  Old  Harbour,   would  have 
^^ved  at  Port  Antonio  in  time  to  sail  with  convoy  on  the 
^^Sth  July.     Nor  was  the  respondent  bound  to  communicate 
the  information  as  to  the  inactivity  of  the  captain,  as  this  goes 
^^y  to  the  character  of  the  captain,  not  to  the  essentials  of 
tbe  policy.    But,  2d.  It  has  been  objected,  that  the  ship 
inust  have  been  unseaworthy  at  the  time  she  sailed.     This 
la  founded  on  the  circumstance,  that,  soon  after  commencing 
the  voyage,  she  became  unmanageable  without  any  visible 
or  adequate  cause.    The  answer  to  this  is,  that  she  got  a 
thorough  repair  before  leaving  Old  Harbour.    That  she  was 
stnreyed  and  declared  tight,  staunch,  and  strong,  and  capa- 
ble of  taking  a  cargo  to  England.     She  did  not  become 
leaky  in  a  day  or  two  after  she  sailed,  and  her  misfortunes, 
so  far  from  arising  without  any  visible  or  adequate  cause, 
were  accounted  for  by  events  which  it  is  impossible  to  fore- 
see.   On  this  voyage  she  bore  a  fortnight  of  uncommon  bad 
Weather  without  any  leak.    By  this  bad  weather  she  missed 
the  convoy ;  and  the  cause  of  subsequent  disaster  in  the  har- 
hoor  of  Port  Antonio  arose  solely  from  exposure  to  intense 
^^  and  heavy  rains  of  the  climate,  which  are  commonly 
very  destructive  to  ships.    3.  The  steps  taken  there,  in  dis- 
posing of  the  cargo,  and  in  the  abandonment,  were  quite  jus- 
ttfiable  in  the  circumstances ;  for  after  the  ship  was  declared 
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1809.      QQfit  to  proceed  on  her  voyage,  it  was  the  best  eow 
all  parties,  without  waiting  to  giro  notice,  as  is  cent 


THB  PE0VO6T  foy  fay  ^ho  appsUants. 

OF  Ki&Kcno-  ''  ^^ 

BRIGHT,  &c.      After  hearing  counsel,  it  was 

V. 

AFFLECK.  Ordered  and  adjudged  that  the  interlocutors  comp 
of  be^  and  the  same  are  hereby  reversed,  and  thi 
defenders  be  assoilzied. 

For  Appellants,     Wm.  Adam^    David  WiUiam80\ 
For  Respondents,  Thomas  Plumer,  J.  A.  Park. 

NoTB. — ^The  reyenal  in  this  case  upsets  the  judgment 
Court  of  Session,  giyen  in  Adam  and  Mathie  v.  Murray,  Mo 
Insoranoe,  No.  6  as  arising  out  of  the  same  cixcumstances  a» 
and  will  not  support  the  doctrine  kid  down  by  Professor  Bel 
Commentaries,  founded  on  both  cases,  as  decided  in  the  C 
Session,  Com.  yol.  i.  p. 


The   Provost,  Magistrates,  and  Town-)  ju.^^n^ 

Council  of  Kirkcudbright,       .        .        ) 
Archibald  Affleck,  .        .  Respam 

House  of  Lords,  20th  March  1809. 

Debtor's  Escape  from  Prisow — Liability  of  Maoistrati 
this  case,  the  prison  was  alleged  to  be  strong  and  suffiden 
respects,  and  the  magistrates  pleaded  that  there  was  no  de 
culpa  on  their  part,  no  carelessness  nor  want  of  vigilance 
part  of  the  jailor,  but  that  the  escape  was  effected  only 
most  powerfbl  instruments  and  forces  having  been  applied, 
nevertheless,  that  they  were  liable. 

Aetkm  waa  raised  by  the  respondent  against  the 
lants,  88  responsible  for  the  escape  from  prison 
debtor,  William  Henries,  cattle  dealer,  imprisoned  fc 
in  the  prison  of  Kirkcudbright. 

The  escape  was  effected  bj  the  use  of  tools,  used  i 
ting  a  hole  in  the  ceiling  of  his  chamber,  and  wrencl 
strong  bar  out  of  a  window. 
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Tho  defence  aUted  by  the  magiBtrates  was,  that  the  re-       1809. 
tponaibility,  in  such  caaea^  only  attached  where  the  escape 


impUea  e^pa  on  their  part,  as  for  example,  an  escape  ef-^""  p»ovo»t 
focted  through  the  negligence  or  connivanoe  of  the  jailor ;  bright,  ihc. 
hat  here  there  had  always  been  the  utmost  vigilance  and         «• 
care  bestowed  in  keeping  the  prisoner.   There  was  no  laxity 
in  watching ;  and  the  prison  was  in  all  cases  sufficient  and 
strong,  so  as  to  make  the  escape  appear  to  many  almost 
miracaloos. 

The  Court  found  the  magistrates  conjunctly  and  severally  Maj  28, 1803. 
liable  in  payment  of  the  principal  sum  and  interest  libelled. 

And,  on  reclaiming  petition,  they  adhered.  j^ij  2/ 1 

Against  these  interlocutors  the  present  appeal  was 
konght  to  the  House  of  Lords. 

Pleaded  far  the  Appellants. — Although  by  the  law  of 
^tlandy  it  is  required  that  prisons  shall  be  secure  and 
sufficient,  yet  it  understands  this  sufficiency  in  a  qualified 
^ense,  and  not  to  cover  forces  and  powerful  instruments,  as 
ia  this  case  were  irresistibly  used.     It  does  not  require  that 
the  magistrates  shall  provide  guards  around  the  prison  wall 
^U  night,  nor  that  the  jailor  should  watch  at  the  prisoner's 
door  night  and  day.    It  does  not  require  the  prison  of 
debtors  to  be  like  a  felon's  cell,  shut  up  with  close  barred 
beards,  in  fetters  and  chains.    Nothing  of  all  this  it  under- 
stands.   So  that,  before  the  magistrates  can  be  held  re- 
sponsible, it  must  be  made  out  that  the  jailor  was  negligent 
of  his  duty,  or  that  the  prison  was  insufficient  for  the  pur- 
pose of  safe  custody.    Here  neither  the  one  nor  the  other 
is  proved  to  have  been  the  cause.    The  jailor  was  vigilant. 
The  prison  was  strong.    And  the  only  efficient  cause  or 
agent  was  the  mechanical  instruments  that  were  applied. 

Plecukdfor  the  Respondent. — The  magistrates  are  the 
keepers  of  the  prison,  as  delegates  of  the  crown.  They  are 
bound  to  have  the  prison  sufficient ;  and  to  keep  the  prison- 
«n  securely.  This  duty  is  not  imposed  without  a  valuable 
consideration.  They  receive  value  in  the  privileges  which 
the  burgh  enjoys.  And  the  reddendo  of  their  charter,  by 
which  the  burgh  holds  of  the  crown,  binds  the  vassal  to 
*'  watch  and  ward.''  fiut,  in  point  of  fact,  the  prison  here 
wis  insufficient  It  was  too  low  in  the  roof;  the  joisting 
^d  floor  above  were  accessible  to  his  operations.  It  was 
i^ot  arched ;  nor  was  there  a  ceiling,  which  would  have  pre- 
heated his  operations  from  being  carried  on  quietly.  The 
Vifk  were  weak,  and  of  fir  deal ;  and  the  door  on  the  stair 
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ABNOT,  &C. 

0. 
HILL,  &C, 


defended  only  by  a  single  wooden  lock,  and  the  wind< 
a  mngle  bar  of  iron.  Besides,  had  the  jailor  been  ▼!( 
no  sach  instruments  could  have  been  admitted  into  th 
son,  nor  any  of  the  operations  carried  on.  The  magis 
have  adduced  nothing  in  justification  ;  and  the  onus  of 
ing  this  lying  on  them,  they  must  be  held  liable. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  compl 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,  Sir  Samuel  Romilly^  Henry  Erakin 
For  Respondent,  Geo,  Joa.  Bell^  Fra.  Horner. 

NoTBi — Unreported  in  the  Ck>urt  of  Session* 


[M.  App.  Part  I.  "  CoUege/'  No.  3.J 

Dr.  Robert  Arnot,  Professor  of  Theology  ^ 
in  St.  Mary's  College,  and  Rector  of  the 
University  of  St.  Andrew's;  Dr.  Jambs 
Platfaib,  Principal  of  the  United  Col- 
lege; Dr.  John  Hunter,  Professor  of 
Humanity ;  and  Dr.  John  Adamson,  Pro-  \  Appellan 
fessor  of  Civil  History,  in  the  saifl  United 
College ;  and  Dr.  John  Trotter,  Profes- 
sor of  Ecclesiastical  History  in  St.  Mary's 
College;  all  in  the  University  of  St. 
Andrew's, 

Dr.  George  Hill,  Principal  of  St.  Mary's 
College ;  Mr.  Nicolas  Vilant,  Professor 
of  Mathematics ;  Mr.  John  Cook,  Profes- 
sor of  Moral  Philosophy ;  the  Rev.  Henry 
David  Hill,  Professor  of  Greek ;  all  of 
the  United  College  of  St.  Andrew's ;  the  \  ResponcU 
Rev.  John  Cook,  Professor  of  Hebrew 
in  St.  Mary's  College;  and  Dr.  James 
and  Dr.  John  Flint,  styling  themselves 
Joint  Professsors  of  Medicine  ;  all  in  the 
University  of  St.  Andrews, 

House  of  Lords,  26lh  May  1809. 


COLLBOB — ^ElBCTION  OF    PROFESSOR — ChANDOS    FOUNDATION. 

election  having  been  made  of  Dr.  James  and  Dr.  John  Fli 


f 
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Joint  ChandoB  Professoxs  of  Medicine  in  the  Uniyenitj  of  St.        i809. 

Andrew's,  this  was  objected  to  as  irregularly  proceeded  with^  - 

and  as  inconsistent  widi  the  terms  of  the  foundation,  and  with   arnot,  &c. 

the  practice  in  that  Uniyersity,  of  electing  Ph>fes8orB  therein.    It  *- 

was  answered,  that,  in  piactice»  it  was  quite  common  in  the  other  °^^^* 
Unirersities  of  Aberdeen  and  Glasgow  to  make  a  joint  election, 
and  the  practice  was  followed  in  the  Church  of  Scotland  of  ap- 
pointing an  assistant  and  successor,  which  this  appointment  simply 
was.  Held  that  the  election  was  a  good  election.  In  the  House 
of  Lords  reyersed;  and  held  the  election  illegal  and  yoid. 

The  present  qaestion  arises  out  of  the  election  of  the  re- 
spondents, Dr.  James  and  Dr.  John  Flint,  as  joint  Chandos 
Professors  of  Medicine  in  the  Uniyersity  of  St.  Andrew's. 

Dr.  James  Flint,  the  father,  had  been  for  neatrly  34  years 
tile  Chandos  Professor  of  Medicine  in  the  UnWersity ;  but, 
Iiaying  a  strong  desire,  it  was  stated,  to  haye  his  son,  Dr.  John 
Splint,  to  succeed  him,  he  had  made  seyeral  attempts  to  pro- 
ouro  him  appointed  joint  Professor  along  with  him,  which 
l^ad  failed.  But,  ayailing  himself  of  an  opportunity  which  oc- 
<^^nTed,  from  the  absence  of  those  electors  opposed  to  him, 
He  subsequently  moyed  in  the  matter,  by  letter  to  the  Uni- 
versity, alleging  his  age  and  increasing  infirmities  as  render- 
^>ig  this  step  necessary.  • 

The  Chair  of  Medicine  was  founded  by  the  Duke  of  Chan* 

dos.  Thefoundation  was  in  these  terms,  **  To  elect  and  choice 

'*  such  ane  person  to  be  Professor  of  Medicine  and  Anatomic, 

**  as  shall  be  proyided  with  testimonies  of  his  being  adorned 

**  with  the  degrees  of  Master  of  Arts,  and  Doctor  of  Medi* 

"  dne,  and  shall  be  approyen  by  the  Uniyersity,  after  such 

"  trial  of  his  sufficiency  as  shall  be  by  us  or  our  successors  fur- 

"  ther  agreed  to ;  and  that  such  election  shall  then,  and  in  all 

*'  time  thereafter,  be  made  by  the  plurality  of  the  yoices  of  the 

"  Bector,  Principa!,  Professors  and  Masters  of  the  Uniyersity 

**  for  the  time." — *'  And  that  he  shall,  after  such  instalment, 

*'  ha?e  right  to  the  entire  produce  of  the  aboye  sum  of  £1000 

'*  Sterling  as  his  salary,  and  shall  have  a  free  sufirage  and 

"  ^ote  with  the  other  Professors  in  the  Uniyersity ;"  and 

^t,  *<  upon  any  emergent  yacancy,  they  shall  supply  the 

*  <>flice,  within  six  months,  with  a  person  qualified  as  fore- 

'^^d."    In  an  after  clause  it  proyides,  *^  That  our  said 

"  Uniyersity  shall  haye  full  power  and  liberty  to  make  such 

*'  ^^^xiher  regulations  as  may  be  thought  most  conduciye  for 

^i^e  adyancement  of  the  foresaid  profession,"  &c. 
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1809.  The  letter  of  Dr.  Flint  was  received,  and,  at  a  meeting  of 

the  University,  it  was  moved  that  it  should  lie  on  th^  table 


ABNOT,  &c.  un^ii  ngjjij  meeting. 
HILL,  &o.  When  the  meeting  was  convened,  to  consider  Dr.  Flint^s 
April28,l804. letter,  Dr.  Playfair  rose  and  moved,  *•  That,  in  the  mean- 
"  time,  a  committee  bo  appointed  to  examine  the  foundation 
"  of  the  Ghandos  Professorship,  the  regulationA  relative 
"  thereto  established  by  the  University,  and  precedents  of 
"  former  elections,  and  to  report  to  a  meeting  subsequent  to 
"  15th  May  next,  on  which  day  the  induction  of  Dr.  Hunter 
"  was  to  take  place,  as  Professor  of  Rhetoric." 

This  motion  was  negatived  by  six  of  the  eleven  members 
who  attended ;  &nd  who,  in  its  stead,  proposed  and  carried 
the  following  resolutions  :  "  That  if  the  Professor  of  Medi- 
**  cine  shall  resign  his  office,  it  is  competent  and  expedient 
*'  for  the  University,  after  accepting  the  resignation,  to  elect 
*•  Dr.  James  Flint,  and  Dr.  John  Flint,  his  son,  joint  Chan- 
'*  dos  Professors  of  Medicine  in  the  University,  upon  the 
"  following  terms :  1st.  That  Dr.  James  Flint  shall  hare,  dur- 
*'  ing  his  incumbency,  the  sole  right  to  tiie  salary,  emolu- 
**  ments,  and  perquisites  of  Chandos  Professor  of  Medicine. 
*'  2d.  That  Dr.  John  Flint  shall  not  have  right,  during  the^ 
"  incumbency  of  his  father,  to  sit,  deliberate,  or  vote,  in  any^ 
''  meeting  of  College,  University,  or  Faculty.    3d.  That  thes 
"  University  shall  have  a  right,  at  any  time  during  the  in- — 
''  cumbency  of  Dr.  James  Flint,  when  they  see  cause, 
'*  summon  Dr.  John  Flint  to  reside  in  this  place,  and  to 
"  charge  the  duties  of  Professor  of  Medicine,  in  attendio 
'*  the  members  of  the  University  as  physician,  and  examinin^ 
**  candidates  for  degrees  in  medicine.      4th.  That  if  J> 
'*  James  Flint,  and  Dr.  John  Flint,  are  elected  joint  Chand« 
"  Professors  of  Medicine,  they  shall  be  admitted  at  the  sanore 
'*  time ;  and  that,  previously  to  their  admission,  they  sbsjf 
**  subscribe,  in  presence  of  the  University,  a  minute  to  bo 
''  kept  in  retentiSj  expressing  their  acquiescence  in  the  three 
'*  preceding  articles.    5th.  That  upon  Dr.  James  Flint  ceatK 
**  ing,  by  death,  by  resignation,  or  in  any  manner  of  way,  to 
*'  have  right  to  the  office.  Dr.  John  Flint  shall  immediately 
**  succeedy  without  any  new  admission,  to  the  full  enjoyvmt 
"  of  the  rightSi  pHmlegeSy  and  emoluments  of  the  Chandot 
**  Professor  of  Medicine;  and  that  his  standing  in  the  tJni- 
*'  versity  shall  be  reckoned  from  the  date  of  his  admitisioo 
**  with  his  father."     The  appellants  protested  against  these 
resolutions. 
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Dr.  James  Flint  thereupon  resigned,  and  retired ;  and  he       I809. 
SDd  his  son  were  immediately  elected  joint  Professors  of 


Af  edicine,  although  the  appellants  objected  that  the  meeting  ^^^^'^*  ^^* 
hmd  not  been  called  for  an  election,  and  moved,  without  sue-    hill,  '&c. 
oesB,  an  adjournment  of  the  meeting. 

The  appellants,  conceiving  this  to  be  an  incompetent  elec- 

^m4>D,  brought  a  bill  of  suspension  and  interdict,  praying  their 

X!.«^rddiip8  to  suspend  the  xnduetiona  of  theseyotn^  Professors, 

^^vH  the  merits  of  the  election  should  be  finally  determined. 

JExaterim  interdict  was  at  first  granted,  but,  after  discussion, 

I  was  recalled  by  the  Lord  Ordinary,  who  at  sametimejaly  s,  1604. 
**  the  bill  to  the  effect  of  trying  the  question  of  right.*' 
^n  reclaiming  petition  the  Court  adhered.  Whereupon  the  July  11, 1804. 
^^  j^tellants  brought  the  action  of  reduction  and  declarator, 
'Wi^r  setting  aside  the  right  of  the  presentees,  and  declaring 
fc^Kse  right  of  the  members  of  the  University,  in  the  exercise 
^^f  their  patronage  of  this  professorship.  This  action  was 
^^^ngoined  with  the  suspension. 

It  was  contended  that  the  whole  procedure  in  the  election 
'^^'as  unwarrantable  and  irregular.    It  was  purposely  hurried 
^^^1  before  the  induction  of  Professor  Hunter,  while,  for  this 
S^^edpitancy,  there  was  no  cause  or  necessity,  Dr.   Flint, 
••■Ciiiior,  being  in  full  vigour  of  health.    But  the  question  of 
^^^ht  to  make  the  election  and  nomination  is  of  great  im- 
I^^urtanoe,  both  in  a  general  point  of  view,  as  well  as  respects 
^Iie  interest  of  the  University.     In  considering  this  ques- 
'^i^m,  it  is  necessary  to  keep  in  view  the  precise  situation  in 
^^hich  the  Drs.  Flints,  father  and  son,  actually  are.    It  vriU 
%^«seen  that  this  election  made  no  alteration  whatever  in 
^iie  situation  of  Dr.  Flint,  senior.    He  remained  the  actual 
^^^Mumfrent,  having  the  sole  right  to  the  salary,  emoluments, 
^od  perquisites  of  the  ofiSice.    This  appeared  from  the  mi- 
Ante  of  election.    Moreover,  Dr.  John  Flint  was  not  to 
l^mve  a  right,  during  the  incumbency  of  his  father,  to  sit, 
^eHberate,  or  vote  in  any  meeting  of  College,  University,  or 
Paealty.     It  was  true,  by  the  minute,  that  the  University 
^cie  to  have  a  right  to  summon,  when  they  saw  cause,  Dr. 
John  Flint  to  reside  in  St.  Andrew's,  and  to  discharge  the 
dvties  of  Professor  of  Medicine ;  and  that,  upon  the  father's 
^^ttiiig,  by  death,  resignation  or  otherwise,  the  son  was 
^i&Qediately  to  succeed.   But  it  was  manifest  that  Dr.  Flint, 
*^Hnr,  was  considered  to  be,  and  now  is,  the  sole  incumbent, 
^  the  son'8  right  merely  a  gift  as  successor^  to  take  effect 
^t  Bome  after  period.     Such  an  appointment  the  appellants 
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1809.       hold  to  be  quite  illegal,  and  inconfiistent  with  the  Chanc 
Foundation.     It  was  further  stated,    that  the  cases 


ABNOT,  &o.   ferred  to  did  not  apply.     In  them  the  younger  grantee  i 

HTLL  &c.     ^^^  immediately  to  the  active  discharge  of  the  whole  dati 

Laird  of        and  the  former  incumbent  is  superannuated  on  his  sala 

N!Iirn"5in.*'  ^^  ^^^^^^  ^^^  ^^^   present  have  yet  appeared ;  but  the  i 

24,  1677,       spondents  cannot  deny  that  it  would  be  incompetent  J 

O900  ^  S   *  liferenter,  or  an  heir  of  entail  possessing  the  right  of  | 

Turbat «.       tronage  of  a  church,  to  defeat  the  right  of  the  fiar,  or  nc 

Olipbant,       substitute,  by  appointing  an  assistant  and  successor  to  a  pari 

Mor*.  p'.        '  minister.     And  the  members  of  the  College  are  in  a  simil 

18115.  situation.     With  regard  to  the  practice  of  appointing 

joint  Professorships  in  the  Universities  of  Edinburgh,  Gla 

gow,  and  Aberdeen,  these  have  all  been  of  a  nature  differe 

from  the  present.     The  appellants  know  that  not  one 

them  have  been  sanctioned  by  the  decision  of  the  Court,  ai 

they  are,  besides,  contrary  to  the  clearest  principles  of  la 

and  equity.     It  may  therefore  be  doubted  how  far  this  pra 

tice  of  appointing  joint  Professorships  can  be  sanctioni 

and  established  by  mere  practice ;  but  even  if  it  oonldy  i 

such  practice  has  hitherto  occurred  in  any  one  instance  i 

St.  AndrewV,  although  it  has  subsisted  for  300  years.  Nay» 

practice  is  at  all  to  be  allowed  to  affect  the  question,  die 

as  the  practice  in  this  University  has,  since  its  foundatioi 

been  the  very  opposite  of  allowing  such  appointments,  it 

case  on  this  head  falls  at  once  to  the  ground. 

In  answer,  the  respondents  pleaded,  that  the  Universife 
in  the  exercise  of  those  rights  which  are  common  to  patrcM 
of  Professorships  in  Scotland,  and  in  conformity  to  powei 
vested  in  them  by  the  constitution  of  the  Chandos  Profss 
sorship,  was  entitled  to  elect  Dr.  John  Flint,  junior,  aaiiS' 
tant  successor  to  his  father.  It  is  the  imperious  duty  of  ps- 
trons  to  make  such  elections,  in  all  cases  where  the  aetoal 
incumbent  is  either  disabled,  by  age  or  infirmity,  from  per- 
forming the  duties  of  his  office,  or  where,  from  advanced 
age,  it  is  probable  that  the  aid  of  an  assistant  will  be  speedi- 
ly required,  and  that  the  duties  will  be  subject  to  inteirop- 
tions. 

At  the  time  of  the  election,  Dr.  Flint  was  70  years  ofage, 
had  been  40  years  in  the  Chair,  and  his  request  to  hare  a 
colleague,  was  both  reasonable  and  expedient.  Were  eaeb 
an  arrangement  incompetent,  then  both  the  Professor  »o^ 
the  University  would  be  exposed  to  great  hardship  ao^ 
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injury.   For  the  Professor  would  be  forced  to  resign,  and       1809. 
hereby  lose  his  salary,  or  be  obliged  to  retain  his  office 


long  after  his  nsoal  abilities  were  impaired,  and  his  bodily  in-   ^^^^l*  *^' 
firauties  totally  incapacitated  him.    In  the  present  election    hill,  &c. 
'^Tery  step  taken,  besides,  was  fair.     There  was  no  harry  or 
pxedpitanqr  in  carrying  it  through.     The  arrangement  had 
been  contemplated  for  some  years ;  and  when  at  last  it  was 
^^^UTied  through,  erery  member  of  the  University  got  timeous 
notice.     The  admission  of  Messrs.  Flint  is  further  regular, 
1:>J  the  terms  of  the  Cbandos  bond.     The  bond  prescribing 
'frbt  the  Professor  "  shall  be  instantly  and  in  due  form  in- 
*''  stalled  by  the  said  Rector  in  his  baid  office  and  profession 
*•  of  medicine  and  anatomy." 

The  Lord  Ordinary  pronounced  this  interlocutor  in  the 
ccDJoined  processes : — *'  In  the  suspension,  repels  the  reasons  Feb.  1, 1806. 
**  of  suspension ;  and  in  the  reduction,  sustains  the  defences, 
*'  and  assoilzies  the  defender ;  finds  no  expenses  due  to 
*'  either  party,  and  decerns ;  and,  in  order  that  this  cause, 
'*  which  has  already  been  so  much  agitated,  may  receive  a 
*'  speedy  determination,  dispenses  with  any  representation 
*'  being  presented  against  the  interlocutor."  On  reclaiming 
petition  the  Court  adhered.*  Jan.  21, 1807. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 


rf) 


3^ 


*  Opinions  of  the  Judges : — 

Loan  PBBsiDBinr  Campbell  said : — '*  This  is  a  question  in  re- 
Sttd  to  the  election  of  a  Professor.  I  am  of  opinion  there  is  a  ma- 
jority of  Totes  for  Dr.  Flint ;  and  that  this  would  be  the  case,  even 
coutiDg  those  who  were  absent. 

^  A  amjonct  election  or  nomination  is  not  uncommon,  and,  in 
{irticiilar  circumstances,  highly  expedient.  Assistants  and  succes- 
nn  ace  often  given  to  ministers  and  professors ;  and  the  nature  of 
tkne  offices  does  not  exclude  such  appointment  as  in  the  case  of 
judges  or  officers  in  the  army  or  navy. 

''  There  was  sufficient  time  and  notice  given  here  ;  and  there  is 
^  objection  in  point  of  fitness  stated  to  the  party.  There  ought 
to  bare  been  no  interdict,  either  in  this  or  the  other  case/' 

Petition,  I  ] th  Juli/ ISOi. 

'*  See  my  former  notes.  The  interdict  ought  never  to  have  been 
PnttL  We  must  hold  the  election  to  be  good  till  set  aside,  and 
^  admisBton  follows  of  course/' 

I'rendent  Campbell's  Session  Papers,  (Jan.,  Feb.,  March,  1805.) 
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1800.  Pleaded  by  the  Appellants. — The  election  in  qaestio 

■  proceeded  with  in  an  irregular  manner  when  the  el( 

ARNOT,  &c.  body  was'  not  full,  and  with  an  intention  of  ])reventiDj 
HILL,  &c.  ox^i^<^^®  <>f  ^^^  elective  franchise  of  a  Professor  al 
appointed,  whose  induction  was  to  take  place  in  a  few 
and  whose  sentiments  were  supposed  to  be  hostile  t 
measure  in  question  ;  and  this  without  even  the  preter 
necessity  for  such  precipitancy.  Further,  the  electi< 
question,  though  it  affected  to  be  a  joint  election,  w 
fact  an  election  of  Dr.  Flint,  senior,  as  actual  incumbeni 
of  Dr.  Flint,  his  son,  to  be  his  aucceaaor,  or  Professor  i 
version.  Such  an  election  was  incompatible  with  the  i 
of  the  electors  in  the  present  case,  and  an  infringement 
the  rights  and  privileges  of  their  successors;  and  the  law 
this  subject  has  been  confirmed  by  repeated  decisions  c 
Courts  in  Scotland.  It  is  therefore  incompetent,  in 
like  the  presenti  to  make  a  joint  election.  Whatever 
tice  may  have  obtained  of  joint  appointments  in  the  CI 
of  Scotland,  and  in  other  Scotch  Universities,  no  case  o1 
kind  has  been  sanctioned  by  any  decision  of  the  cooi 
that  coontry ;  and  the  practice  in  the  University  of 
Andrew's  in  all  time  past  has  been  decidedly  hostile  to 
joint  appointments,  the  propriety  of  which  have  com 
peatedly  under  discussion.  Besides,  the  appointment  i 
only  an  infringement  of,  and  contrary  to  the  regulatic 
the  Professorship  laid  down  at  the  time  of  its  original : 
dation ;  but  also  contrary  to  the  act  20  Geo.  II.  c.  32, 
far  as  it  alters  the  number  of  patrons  and  administr 
appointed  by  that  statute. 

Pleaded  for  the  Respondents. — ^The  terms  of  the  Cha 
bond,  which  is  both  the  foundation  of  the  patronage, 
the  rule  according  to  which  it  must  be  exercised,  the 
versity  are  invested  with  a  power  of  making  all  such  i 
lations  as  may  be  thought  most  conducive  for  the  adva 
ment  of  the  **  foresaid  Profession."  The  University,  in 
exercise  of  this  discretion,  considered  that  an  assistant 
successor  was,  from  the  advanced  age  of  Dr.  Flint,  necei 
for  the  due  and  uninterrupted  performance  of  the  duti< 
the  Professor  of  Medicine  and  Anatomy,  and  appoints 
person  to  that  situation  whose  qualifications  were  unq 
tionable,  and  whose  character  was  unimpeachable.  By 
law  and  invariable  practice  of  Scotland,  it  is  the  com 
right  of  patrons  to  appoint  assistants  and  successors  in  ti 
cases  in  which  it  is  necessary.     The  patronage,  in  this  i 
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Tested  in  the  Uniyersity,  was  a  public  trust,  which  it  was  the       ibo9. 
right  and  duty  of  the  University  so  to  exercise  that  there 


might  be  no  interruption  in  the  performance  of  the  duties  of  abwot,  &c. 
the  office,  which,  from  age  and  inability  of  the  present  in-    hill,  &c. 
cnmbenty  was  daily  apprehended ;  and  the  election,  in  the 
present  case,  was  both  regular,  necessary,  and  expedient. 

After  hearing  counsel, 

Thr  Loud  Cbancbllor  Eldon  said, 

*•  My  Lords, 

'^Tfais  appeal  respects  the  validity  of  the  election  of  Dr.  James 
•nd  Dr.  John  Flint,  to  be  joint  Chandos  Professors  of  Medicine  in 
the  University  of  St.  Andrew's. 

"In  1721,  the  then  Duke  of  Chandos  founded  this  Professorship 
in  the  University  of  8t.  Andrew's.  His  Grace  paid  the  sum  of 
£1000  to  that  University,  for  establishing  a  fund  for  this  Professor- 
ship. This  sum. was  accepted  of  by  the  University;  and  they 
tbmebj  became  bound  by  law  to  observe  the  rules  and  regulations 
laid  down  by  the  founder,  in  so  for  as  these  were  not  duly  altered. 
These  rules  and  regulations  were  laid  down  in  a  bond  granted  by 
the  University  for  this  purpose.  The  bond  is  in  the  following 
terms.    (Here  his  Lordship  read  the  Chandos  bond). 

"  This  instrument,  from  beginning  to  end  of  itj  unless  it  is  to  re- 
ceire  some  construction  from  the  common  law  of  Scotland,  or  by 
•nalogy  from  other  cases  which  I  am  not  aware  of,  appears  to  pro- 
vide for  this  Ptofessorship  being  to  be  enjoyed  by  a  single  individual 
«ta  thne.  It  is  true  that  there  is  a  clause  in  it,  that  the  University 
Aoald  have  power  to  make  '  such  farther  regulations  as  may  be 
'  thought  most  conducive  for  the  advancement  of  the  foresaid  Profes- 
*  sioD.'  This  clause  was  founded  on  by  the  respondents,  and  shall 
he  afterwards  further  noticed. 

^  In  177^9  Dr.  James  Flint  was  elected  to  the  Chandos  Prof essor- 
ddp*  Both  parties  agreed  that  he  has  faithfully  executed  the  du- 
ties hdonging  to  his  situation  during  this  long  period.  They  agree 
^  that  for  the  last  nine  or  ten  years  he  has  been  very  desirous  of 
harioghis  son.  Dr.  John  Flint,  physician  at  Gainsborough,  in  Lincoln- 
^iatBy  appointed  joint  Professor  with  him.  The  appellants  state  his 
^iewB  to  have  been,  to  have  his  son  appointed  Professor  in  reversion. 
Ihst  Dr.  James  Flint  was  to  perform  the  duties  and  receive  the 
^slsiy,  and  that  the  son  was  to  have  a  sort  of  undivided  moiety  of  the 
Professorship,  and  to  be  called,  on  his  father's  death  or  resignation, 
^  his  turn,  to  perform  the  duties,  and  receive  the  salary  of  this 
^ce.  This  project  had  been  for  so  many  years  in  the  view  of  Dr. 
James  Flint,  and  was  so  well  known  to  all  the  members  of  the  Uni- 
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1609.        yenitj,  that  it  was  strongly  insisted  upon  by  the  respondents  as 

*■  doing  away  with  any  objection  from  want  of  notice  of  the  transaction 

ARNOT,  ^'c.    which  I  am  about  to  mention.     But,  if  a  formal  notice  was  neoes- 

BILL  &c.     ^^'  ^  ^^^S^  ^^  ^^  matter,  I  think  your  Lordships  will  agree  with 

me,  that  no  notoriety  as  to  the  wishes  of  Dr.  Flint,  senior,  would  be 

tantamount  to  such  legal  notice. 

**  We  now  come  down  to  the  2l8t  of  April  1804,  when  Dr.  Flinifs 
wishes  were  first  formally  communicated  to  the  Uniyersity.  At  a 
meeting  of  the  Uniyersity  held  on  that  day,  Dr.  Flint  gaye  in  a  let- 
ter, stating  his  desire  to  haye  his  son,  Dr.  John  Flint,  joined  witii 
him  in  his  office.  This  letter  the  meeting  directed  to  lie  upon  the 
table  till  the  28th  of  April,  and  a  meeting  was  appointed  for  twelye 
oclock  of  that  day,  *■  to  take  it  into  connderation,*  (His  Lordship 
read  at  laige  the  minute  of  this  meeting  of  the  21st  of  April). 

^'  It  was  yery  gravely  insisted  upon  at  your  Lordships'  bar,  that 
this  minute,  joined  to  certain  communications  made  to  Dr.  Hill,  in 
letters  to  Dr.  Playfoir  and  Dr.  Adamson,  gaye  seyen  days'  notioe  of 
the  election  which  subsequently  took  place  on  the  28th  of  April. 
The  minute  of  the  21st  says  merely.  That  the  lettter  was  to  be 
taken  into  consideration  on  the  28th,  and  I  see  nothing  in  Dr.  Hiirs 
letter  more  than  this,  that  an  intimation  was  giyen,  that  if  Dr.  Flint, 
senior,  should  resign  his  office^  certain  proceedings  might  be  there- 
upon competent.    It  is  necessary  to  recollect,  that  Dr.  Flint's  letter     - 
was  to  be  taken  into  consideration  by  persons  not  in  the  ordinaiy  ^ 
situation  of  patrons  of  Church  livings,  and  the  like,  but  by  those  ^ 
who  were  to  act  according  to  the  directions  of  the  Chandos  bood,^  . 
and  who  were  to  execute  their  right  of  election,  after  a  trial  oi  the^ 
sufficiency  of  the  candidate.     This  supposes  that  the  electors  weic^ 
to  have  an  opportunity  given  them  of  trying  the  merits  of  any  can-  ^ 
didate,  and  of  allowing  others  to  become  candidates. 

**  You  would  think  me  ridiculous  were  I  to  state,  that  this  direcszz 
tion,  contained  in  the  minute  of  the  21st  of  April,  joined  to  the  oonEz^M 
munications  made  by  Dr.  Hill,  could  be  considered  as  l^jal  notice  <shi 
an  election  held  on  the  28th  of  April.  It  would  be  a  mockery  ^Km 
say,  that  the  electors  were  thereby  enabled  to  look  out  for  oth-«^ 
candidates,  or  that  other  candidates  were  enabled  to  offisr  themselv  ^i 
upon  an  intimation  such  as  this.  The  electors  could  not  know,  »i 
a  legal  point  of*  view,  if  any  vacancy  would  actually  take  place  ^v 
not,  or  that  an  opportunity  would  occur  to  make  any  election. 

"  Without  using  any  harsh  language,  it  appears  to  me  to  be  qia^te 
impossible  to  disguise  from  one's  self  what  the  meaning  of  this  trmmlj 
was. 

'*  Then  we  come  to  the  meeting  of  the  28th  of  April.  (Here  Xiis 
Lordship  read  the  minutes  of  the  28th  of  April  at  length). 

**  It  is  quite  impossible  to  say,  that  what  is  here  termed  an  elec- 
tion, took  place  on  due  notice ;  the  parties  did  not  know,  at  I^^ 


HILL,  &C. 


r^l 
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ought  not  to  hare  knowD,  that  any  resignation  would  take  place        \^q, 

till  ihtj  came  to  this  meeting.    Whether  yon  consider  it  as  a  joint    . . 

eieeCioD,  or  the  election  of  an  assistant  to  Dr  Flint,  senior,  it  was    arnot,  &c. 
an  election  of  neither,  in  terms  of  the  Chandos  bond ;  it  was  a  mere 
appointment  of  two  persons  to  this  office,  made  by  certain  of  the 
deetoiB,  without  notice  to,  and  contrary  to,  the  consent  of  the 
others. 

"  I  consider  it  to  be  quite  unnecessary  to  enter  into  the  other  points 
of  this  cause ;  upon  the  grounds  already  stated,  I  hare  no  difficulty 
whsterer  in  saying  that  this  pretended  election  was  illegal  and 
nAL 

**  I  hare  only  one  obserration  more  to  add, — upon  an  aigument 
iCated  by  the  respondents,  that  the  proceedings  might  be  supported 
under  that  dause  of  the  Chandos  bond^  which  allowed  the  Uniyer- 
fli^  to  make  such  &rther  regulations  as  might  be  thought  most  con- 
dism  for  the  advancement  of  this  Professorship.  I  never  saw  any 
prcpontion  less  tenable  than  this,  that  the  transaction  in  question 
comii  be  supported  on  that  ground.  It  is  quite  impossible  for  me  to 
acpreaent  to  your  Lordships  that  it  could  be  so  justified.  I  there- 
foremofey  &c. 

It  was  ordered  and  adjudged,  That  the  election  of  Doc- 
tors James  and  John  Flint  was  illegal  and  void,  and  that 
their  presentation  and  induction  ought  to  be  set  aside 
and  reduced.  And  it  is  therefore  ordered  and  adjudg- 
ed. That,  with  this  finding,  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  to  review  the  inter- 
locutors complained  of,  and  to  proceed  as  to  the  said 
Court  shall  seem  meeU 

For  Appellants,  Sir  Samuel  Romilly^  Henry  Erakine. 
For   Respondents,    TFm.  Adam,  Adam  Gillies,   James 

Wedderburn. 

NoTB. — It  is  very  inaccurately  stated  in  M.  App.  Part  I.  <'  Col- 
lie," that  ^  Hie  Lord  Chancellor,  in  making  the  motion  for  a  re- 
^«ttl  of  the  interiocutors  of  the  Court  of  Session,  said,  that  he  wish- 
^  the  judgment  to  be  understood  to  rest  altogether  upon  its  own 
^i^ts,  and  to  proceed  entirely  upon  the  circumstances  of  the  particu- 
hr  caie»  and  therefore  inapplicable  to,  and  having  no  bearing  upon 
^y  of  the  others  of  a  joint  election,  or  of  the  election  of  an  assistant 
MeaecHr,  which  had  been  mentioned.*'    No  such  observation  as  that 

^w  quoted  was  made  by  the  Lord  Chancellor. 


ai  - 
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1809. 


Appelk 


The  Rev.  Dr.  Playfair,  Principal  of  the ' 

PLATFAiB,&c.     United   CoUege  of    St.   Andrew's,   Dr. 
MACDONALD,       fiuNTBR,   Profossor  of    Humanity,    Mr. 
&c-  Jambs  Hunter,  Professor  of  Rhetoric 

and  Logic,  and  Dr.  John  Adamson,  Pro- 
fessor of  Civil  History  in  the  said  College, 

The  Rev.  Jambs  Macdonald,  Professor  of' 
Natural   Philosophy,    John  Cook,  Pro- 
fessor of  Moral  Philosophy,  Dr.  Jambs     ^ 
Flint,   Professor  of  Medicine,  and  the  ^ 

Rev.  Hbnrt  David  Hill,  Professor  of 
Greek  :  all  in  eaid  College, 

House  of  Lords,  26th  May  1809. 

GoLLEQB — Election  op  Pbofessor  —  Casting  Votb  —  I 
Pbrsona. — In  the  election  of  a  Professor  for  the  Chair 
tural  Philosophy  in  the  Colleges  of  St.  Salvator  and  St.  Lei 
of  St.  Andrew's,  two  candidates  appeared,  and  were  put  ii 
nation.  Four  Professors  voted  for  Mr.  Jackson,  among  wh 
the  Principal  of  the  College ;  and  four  voted  for  Mr.  Mac 
the  other  candidate.  Whether  the  one  or  the  other  was  < 
depended  upon,  Whether  the  Principal  had  hoth  an  < 
vote,  and  also  a  casting  vote  ;  or  only  a  casting  vote  in  < 
equality  ?  and,  2.  Whether  the  vote  given  hy  Dr.  Flint 
valid  vote,  he  not  having  been  duly  admitted  as  a  Professor  i 
that  the  Principal  was  not  entitled  to  give  two  votes,  bt 
a  casting  vote  in  the  case  of  equality  ;  and  that  Mr.  Ma< 
was  duly  elected  Professor  to  the  Chair.  Reversed  in  the 
of  Lords,  and  held  that  the  Principal  was  entitled  both  to 
ginal  and  a  casting  vote  in  the  case  of  equality,  and,  tb< 
that  Mr.  Jackson  bad  been  duly  elected  Professor. 

This  question  arose  out  of  a  contested  election  fi 
Chair  of  Natural  Philosophy  in  the  College  of  St.  And 
vacant  by  the  death  of  Dr.  Rotheram.  Two  cand 
appeared, — one  Mr.  Thomas  Jackson,  of  the  Ayr  Acac 
and  the  other,  the  Rev.  Mr.  Macdonald. 

The  election  was  in  the  Principal  and  Professors 
four  voted  for  Mr.  Jackson,  consisting  of  the  appe 
among  whom  was  the  Principal  of  the  College ;  anc 
voted  for  Mr.  Macdonald,  consisting  of  the  respondeni 

There  were  two  questions :  1.  Whether  Dr.  Playf? 
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Principal  of  the  College,  had  a  right  both  to  an  original       1809. 

vote  and  also  to  a  casting  vote ;  or  whether  he  had  right  to    

A  casting  vote  only  in  the  case  of  an  equality  of  votes  ?         pi-ay^ aib, 

2.  Whether  Dr.  Flint  had  any  title  to  the  Professorship  macuomald, 
ander  which  he  claimed  the  right  to  vote ;  and  whether  he        ^^' 
had  been  duly  admitted  as  Professor  ? 

If  Dr.  Playfair  had  an  original,  and  also  a  casting  vote, 
Mr.  Jackson  was  duly  elected  ;  if  he  had  only  an  original 
▼cte,  and  if  the  vote  of  Dr.  Flint  be  sustained,  neither  can- 
didate was  duly  elected.     But  if  Dr.  Flint's  vote  was  bad, 
ajid  the  Principal's  elective  vote  good,  then  Mr.  Jackson  was 
duly  elected  ;  if  both  these  votes  were  bad,  in  that  case  the 
election  was  decided  by  the  Principal's  casting  vote,  and 
Mr.  Jackson  was  elected ;  and  if  the  Principal  had  no  casting 
▼ote,  then  the  election  was  undecided. 

A  suspension  and  interdict  was  brought  to  try  the  first 
question,  as  to  the  precise  nature  of  Dr.  Playfair's  right  to 
vote.  This  question  depended  upon  the  original  constitution 
Md  foundation  of  the  College,  from  which  it  appeared, — That 
the  separate  Colleges  are  now  combined  by  act  of  Parliament. 
The  College  of  St.  Salvator  was  founded  by  Bishop 
Kennedy  in  1458,  consisted  originally  of  thirteen  persons, 
three  Graduates  in  Divinity,  (a  Provost  or  Principal),  a  Li- 
ceDtiate.  and  a  Bachelor),  four  Masters  of  Arts,  and  six 
Seholars.  The  management  of  the  whole  affairs,  and  the 
nomination  of  all  the  inferior  members  of  the  society,  were 
lodged  exclusively  in  the  three  Graduates  in  Divinity.  The 
foundation  charter  expressly  says :  <'  Cseterorum  enim  qua- 
"tnorartis  Magistrorum  et  sex  Scholarium  assumptionem, 
"electionem,  impositionem  et  remotionem  eorundem  ex 
"ciusis  pr»fatis  seu  alijs  quibuscunque  rationabilibus  ail 
*'  prsfatos  Pr»positum  Licentiatum  et  Buccalaureum  tan- 
**tunmodo  volumus  pertinere:"  and,  by  a  subsequent  part 
of  the  same  charter,  it  is  provided  that,  in  case  any  ono  of 
these  three  electors  was  absent,  or  disqualified  from  acting, 
bis  place  should  be  supplied  by  the  Rector  of  the  University, 
Ota  person  specially  deputed  by  the  University  for  that  pur- 
pose. It  was  alleged  by  the  appellants,  that,  from  this  con- 
stitution of  the  College,  the  Principal,  or  Prcepositus,  was, 
tithe  very  least,  vested  with  an  original  elective  voice^  in 
the  same  manner  as  the  other  two  electors. 

The  present  Professors  sprung  from  the  "  regentes  in  ar- 
"  tibus"  whose  original  situation  is  thus  described :  "  Ac 
"  dao  ad  minus  habiliores  de  prsefatis  artinm  Magistris,  per 
"  dictoa  PrsBpositum,  Licentiatum  et  Buccalaureum  annua- 


/ 
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1809.       "  tim  sunt  eligendi,  qui  Logioam,  Physicam,  Philosophian] 
**  aut  Metaphysicam,  legere,  et  ezercere  astringantur."    I 


PLATFAiR,  &c.  thug  appears  by  the  original  condition  of  the  Profeaaora  i 
MACDONALD,  ^^  CoUego,  they  were  to  be  elected  annnaUy  by  the  Prio 
&c.        cipal,  Licentiate,  and  Bachelor. 

On  the  suppresaion  of  Popery,  and  abolition  of  Epiacopa 
cy,  and  consequent  dilapidation  of  the  funds  of  the  Uniyer 
sity,  a  variety  of  changes  took  place :  The  offices  of  Licen 
tiate  and  Bachelor  were  suppressed,  and  the  powers  am 
privileges  of  the  three  Graduates  came  to  centre  in  th< 
Principal.  At  this  time  the  Principal  claimed  the  sol 
right  of  supplying  any  vacancies,  but  this  being  disputed  b; 
the  Regents,  who  gradually  became  Professors,  it  was  madi 
a  question  in  the  Court  of  Session  in  1707,  on  the  contested 
elecdon  of  a  Professsor  of  Greek  to  St.  Salvator's  College 
and  the  Court  found  "  that  the  right  of  election  of  Maatec 
•*  or  Professors,  in  St.  Salvator's  College  of  St.  Andrew's 
*'  doth  not  belong  to  the  Provost  (Principal)  alone,  but  i 
**  him  in  conjunction  with  the  Masters  of  that  College." 

Although  this  decision  fixed  the  right  of  the  other  Pn 
fessors  to  have  a  voice  in  the  election  beyond  all  dispute^ 
was  also  conceived  to  fix  that  the  Principal  had  an  origir^ 
right  to  vote  in  conjunction  with  them. 

Again,  with  reference  to  St.  Leonard's  College,  whic 
was  founded  by  Hepburn,  Prior  of  St.  Andrew's,  in  1512,  i 
the  **  Statuta  CoUegii  "  containing  the  rules  of  the  Founda- 
tion, it  is  declared  by  the  charter,  that  the  Principal  should 
have  the  care  or  management  of  the  whole  College  ("  Curam 
*•  gerere  totius  CoUegii.") 

It  had  the  following  clause  in  regard  to  the  Regents  of 
Arts,  who  gradually  grew  up  to  be  Professors,  and  their 
mode  of  appointment,  **  Kegentes  vero  quatuor  sint  in  nn- 
**  mere,  aut  pauciores  secundum  loci  facultates  ferre  pote- 
"  rint,  et  Atagister  Principalis  judicaverit  expedire.  Vero 
*'  ad  regendi  officium  instituentur  ac  recipientur  per  Domi' 
"  num  Priorem,  et  CoUegii  pro  tempore  existontem  Magis- 
"  trum  Principalem." 

The  appeUant  contended,  on  the  construction  of  thii 
clause,  that  the  meaning  was,  that  the  Regents  were  to  be 
appointed  by  the  Principal;  and  ^*  instituted  and  received" 
or  inducted  by  the  Prior  and  him  jointly. 

On  the  Reformation,  the  Archbishop  of  St.  Andrew^s 
buccecded  to,  or  assumed  those  rights  which  former!/  ^' 
longed  to  the  Prior;  and  two  instances  were  on  record,  in 
which  Archbishop  Sharpe  had  filled  up  two  vacancies  with- 
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out  the  interference  of  the  Principal,  although  that  was       1809. 
vcrjr  likely  owing  to  the  arbitrary  and  grasping  character  of 


\1A 


b? 


^hda  Prelate.  playpair,  ikc. 

On  the  abolition  of  Episcopacy,  the  right  of  the  Arch-  MkcuoNkLv, 
bishop  devolved  on  the  Crown,  who  appointed  the  Princi-         **®- 
pal ;  and  it  is  certain  that  the  Principal  most  have  exercised 
ctie  sole  right  of  appointing  the  Regents  for  some  time,  be- 
oaose,  in  1709,  this  right  was  made  the  subject  of  dispute, 
on  his  appointing  Mr.  Rymer,  whereupon  he  obtained  a 
pant  from  Queen  Anne  confirming  the  appointment,  and 
declaring  the  right  of  election  in  the  Prior  and  Principal 
jointly.    The  other  Professors  brought  a  reduction  of  the 
appointment,  which  action,  after  going  on  for  some  time, 
tenninated  in  an  agreement,  whereby  it  was  agreed  that 
"  The  trial  shall  be  before  the  Principal  and  Regents,  con- 
*'  earring  as  judges  therein  ;  in  which  judgment  the  Princi- 
*'  pal  loiesjirst,  if  he  pleases ;  and,  withal,  the  side  on  which 
"  the  Principal  is  shall  preponderate,  if  equal  in  number  to 
"  the  other  side." 

The  act  of  Parliament  1747,  uniting  the  two  Colleges, 
declared  that  the  University  of  St.  Andrew's  '^  shall  be 
"under  the  management  of  the  Principal  (Magister  princi- 
*'  palis)  and  other  Masters  of  the  said  United  College  in  all 
"  time  coming,"  &c.  By  sect.  9  it  was  farther  enacted, — 
'That  the  four  Professors  of  Greek  and  Philosophy  in 
'*  the  said  United  College  shall  be  elected  and  chosen  by 
**the  PHncipal  and  Professors  of  the  said  United  College, 
'*  upon  a  comparative  trial,  in  the  same  form  and  manner  as 
"the  Professors  of  Greek  and  Philosophy  were  heretofore 
*'  nsnally  elected,  by  the  Principals  and  Professors  of  the 
^'Baid  Colleges  of  St.  Salvator  and  St.  Leonard's  respect- 
rifely." 

Bj  the  terms  of  this  act,  the  appellant  averred  that  the 
elective  franchise  was  conferred  on  the  Principal,  and  that 
^re  was  nothing  in  the  statute  to  countenance  the  suppo- 
lition  that  he  was  to  be  restricted  to  a  casting  vote  in  the 
<^  of  equality  only.  This  construction,  he  averred,  was 
^pported  by  the  practice  of  giving  Jirst  an  original  vote  ; 
^d,  if  circumstances  called  for  it,  also  a  casting  vote ;  and 
several  cases  of  appointment  were  referred  to. 

Bat,  on  the  other  hand,  it  was  averred  on  the  other  side, 
^hai  in  1781,  so  conscious  was  Principal  Watson  that  he  could 
notSQpport  this  right,  thathe  gave  up  the  right  to  adouble  vote 
^t  a  College  meeting,  stating,  **  that  the  grounds  of  this  claim 
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1808.       (t.  e.  to  a  dotble  vote)  were  insufficient  to  support  it,  and, 
•*  therefore,  his  present  resolution  is  henceforth  to  continoe 
"^^^^'r."'  ^^'  "  ^^^  practice  of  voting  first,  and  to  rest  satisfied  with  tbecast- 
MiCDONALD,  **  iug  voto."     Tho  respondents  maintained  that  this  was  a 
^^'        formal  Act  of  the  Society  or  College,  reducible  only  by  the 
judgment  of  a  superior  court,  and  binding,  until  so  reduced, 
on  all  subsequent  Professors. 
The  Lords,  upon  the  report  of  Lord  Qlenlee,  pronounced 
Jan. 21, 1807. this  interlocutor:  •*  Find  that  the  Principal  of  the  United 
''  College  of  St.  Salvator  and  St.  Leonard,  of  St.  Andrew's^ 
**  is  not  entitled  to  give  two  votes,  but  only  to  give  a  • 
''  ing  vote,  in  case  of  equality ;  find  that  the  Rev.  Jame 
"  Macdonald  was  duly  and  legally  elected  Professor 
**  Natural  Philosophy  in  place  of  the  deceased  Dr.  John  Ro — 
**  therara,   and   therefore  suspend  the   letters  simplieiter  — 
*'  and  continue  the  interdict  in  so  far  as  regards  Tho/aumm 
*'  Jackson's  admission,  butrecalltheinterdictastoJamealfaces 
"  donald'sadmission,  and  decern ;  and  find  noexpenses  dnet-^ 
*'  either  party,  and  that  the  same  are  not  to  be  stated  again^^ 
**  the  funds  of  the  College,  but  defrayed  by  the  parti^^ 
•*  from  their  own  private  funds."* 

Against  this  and  the  previous  interlocutor  of  the  Losv/ 
Ordinary  the  present  appeal  was  brought. 

Pleaded  for  the  Appellants. — In  the  election  in  question. 
Professor  Playfair  had  a  clear  right  to  give  an  original 
elective  vote,  as  well  as  a  casting  vote  in  the  case  of  eqnaJi* 


*  Opinions  of  the  Judges : — 
Lord  President  Campbell  said : — **  This  is  a  question  of  an 
election  of  a  Professor,  in  the  United  Colleges  of  St.  Salvator  and 
St.  Leonard's,  in  St.  Andrew's.  The  persona  dignioTy  or  presidiiig 
member,  seldom  has  a  double  vote ;  (Vide  M'Laurin's  Law  Pointoy 
p.  76.)  In  general,  he  has  only  a  voice  in  case  of  equality^  Thisii 
the  case  in  the  election  of  the  Chandos  Professor  of  Medicine  in  tbit 
University.  Vide  Amot  v.  Hill,  3d  July  1804,  (previous  sppesL) 
The  presiding  member  is  supposed  to  have  sufficient  influence  in  efOJ 
question  by  his  pre-eminence  and  dignity,  and  the  powers  of  reaaon- 
ing  which  he  may  exercise,  without  adding  to  his  weight  the  mecbaiu^ 
cal  power  of  voting  as  an  ordinary  member.  Accordingly,  this  is  onlf 
allowed  where  it  has  either  been  so  provided  by  positive  constitottoDi 
or  by  established  practice.  Neither  of  these  occur  here.  On  the  con- 
trary^  Principal  Watson,  after  making  the  claim,  gave  it  up.  W<i« 
the  Rector  to  be  called  in  as  presiding  officer,  to  give  a  casting  vote, 
this  would  not  mend  the  matter ;  for  he,  though  still  dtgnior  perPfn^ 
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ty ;  and  this  right  is  cloarly  supported  and  deducible  from       1809. 
the  original  foundation  of  the  Colleges — from  the  acts  of 


Parliament,  and  from  the  whole  circumstances  above   get'^^^'^'"^^^' 
forth;  and  his  vote  therefore,  as  given  for  Mr.  Jackson,  macdonald, 
(Hight  to  have  been  received  and  counted ;  and  the  electors         ^^* 
interoeted  for  Mr.  Macdodald  did  wrong  in  refusing  to  re- 
ceive and  reckon  the  vote  so  given  by  him  in  favour  of  Mr. 
Jickson.     They  further  did  wrong  in  couuting  the  vote  of 
Or.  James  Flint,  because  he  not  having  been  duly  elected 
Chandos  Professor  of  Medicine,  nor  duly  inducted  into  the 
United  College,  and  his  right  to  the  of&ce  being  in  discus- 
sion, at  the  period  of  the  election  in  question,  in  the  Court 
of  Session,  the  vote  tendered  by  him  for  Mr.  Macdonald 
oiaght  not  to  have  been  received  or  counted.     But  even 
ippoong  the  vote  of  Dr.  Flint  a  good  vote,  still  the  casting 


a&  4ie  meeting,  would  j oat  be  in  the  same  state  if  the  members,  in- 
si«ad]]ig  him,  should  happen  to  be  equal  (Vide  Dalrymple  ti.  Ker, 
2d  March  1762,  unreported.) 

'*  As  to  the  second  point,  I  think  Flint's  vote  clearly  good.     The 

ix^erdict  against  him  is  recalled,  because  his  re-election*  was  held 

S'i>€d,  till  it  should  be  reduced.     The  suspension  is  only  passed  to 

^fy  the  merits  in  a  shorter  way  than  by  reduction,  but  has  never 

Sone  further,  and,  in  the  meantime,  he  is  in  possession.  See  the  acts 

uiatitating  this  Court,  where  the  President  is  mentioned  as  a  con- 

atitoent  member  of  the  Court,  and  yet,  being  in  the  Chair,  he  can 

qqIj  have  a  casting  vote,  but  has  no  ordinary  vote.    If  the  Chan- 

edlor  were  in  the  Chair,  the  President  would  then  have  an  ordinary 

vote." 

Lord  Woodbouskleb. — ^'  In  my  opinion  the  Principal  has  an 
original  Tote ;  and,  if  equal,  he  is  entitled  to  a  casting  vote];  and  the 
foundations  of  both  the  Colleges  prove  this.  It  is  the  same  in  cases 
of  Court  Martial." 

Lord  Hbrm and  — ''  I  am  of  the  contrary  opinion.  In  the  Com- 
^^'>^mrj  Court  of  Edinburgh  there  is  no  double  vote.  This  is  found- 
ed qq  the  common  law." 

Ukd  Meadowbamk. — *^  I  think  that  Flint  was  entitled  to  vote  ; 
oQt  it  is  founded  on  common  sense  that  the  dignior  persona  must 
hare  a  preponderance,  and  therefore  a  double  vote." 

I«RD  Justice  Clerk  (Hope.) — *^  I  think  there  is  no  double 
^^ ;  and  that  nothing  but  statute  or  inyeterate  custom  can  bestow 

^KD  Armadale.—**  I  am  of  the  same  opinion." 

M>RD  Craig.—  *'  I  rather  think  he  has  two  votes,  or  he  has  none 
•tall,- 

l*rcridcnt  Campbell's  Session  Papers,  (Jan.,  Feb.,  Mar.,  IRO'i.) 
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1809.       vote  givem  by  Principal  Playfair,  together  with  hia  original 
or  elective  vote,  decided  the  election  in  favour  of  Mr.. 


PLAYFAIR,  &c.j^^]^^j^^  who  was  thus  duly  elected  Professor  of  Natural 
MACDONALD,  Philosophy  in  the  United  Colleges  of  St.  Andrew's. 

^^'  Pleaded  far  the  Respondents* — By  the  common  law  oi 

Scotland,  the  president  of  every  public  body  exercises  hia 
right  to  vote,  in  the  qualified  form  of  a  casting  vote^  and  ia 
no  case  whatever  has  a  right  to  a  double  vote,  except  ioi 
virtue  of  special  constitution  or  positive  statute.  This  qnaji 
lification  of  the  right  of  voting  is  a  necessary  consequenc*^ 
of  the  office  of  President,  and  is  more  than  compensated  b^ 
the  influence  belonging  to  that  situation. 

By  the  respective  foundations  of  St.  Salvator  and  S~ 
Leonard's,  the  Principal,  or  Prsepositus,  is  not  invested  witz 
a  double  vote,  neither  is  this  extensive  and  extraordinac: 
privilege  conferred  by  the  act  of  Union.  By  the  uninter: 
rupted  and  invariable  practice  previous  to  the  union  of  theas 
Colleges,  as  well  as  subsequent  to  that  period,  the  Prindp^ 
has  never  exercised  a  right  to  more  than  a  single  casti^] 
vote.  And,  by  a  solemn  resolution  or  bye  law,  passed  ^ 
the  members  of  the  College  in  the  year  1780,  it  was  finaiSj 
settled,  that  the  right  to  a  double  vote,  now  claimed  by  t;]^ 
appellants,  as  it  was  neither  granted  by  the  charters,  Kior 
sanctioned  by  the  practice  of  the  College,  did  not  belong^  to 
the  Principal. 

After  hearing  counsel, 

The  Lord  Chancbllor  Eldon  said, — 
"  My  Lords, 

<*  This  is  the  first  in  order  of  two  appeals  from  the  UniTersitj  of 
St.  Andrew's  in  Scotland,  which  stand  for  decision  before  yout 
Lordships. 

'^  (Here  his  Lordship  stated  the  names  of  the  parties,  appellants 
and  respondents,  and  read  the  interlocutors  appealed  against  fi:om 
the  printed  cases). 

**  The  cause  arose  out  of  the  contested  election  of  a  Professor  of 
Natural  Philosophy  in  the  United  College  of  St.  Andrew's.  This 
election  took  place  on  the  1st  of  December  1804.  There  were  two 
candidates  for  the  vacant  chair,  Mr.  Thomas  Jackson,  a  gentleman 
who  is  mentioned  to  have  taught  in  the  University  of  Glasgow ;  and 
the  Rev.  James  Macdonald,  who,  by  the  proceedings  had  at  the 
election,  having  been  declared  the  successful  candidate,  comes  here 
as  one  of  the  respondents. 

*''  At  the  election,  a  question  arose,  If  Dr.  James  Flint,  then  ap- 
pearing as  Chandos  Professor  of  Medicine,  had  been  properly 
elected  into  that  situation,  in  a  recent  election  along  with  his  son ; 
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and,  &rther,  granting  that  his  election  had  been  good,  whether  he  was        1809. 
My  in  possession  of  his  office,  hy  not  having  been  duly  inducted  in 


ike  tame  9  platfair,&c. 

"When  the  question  was  put  in  the  election,  the  appellants,  who  ^i^cdonald 
were  four  in  number,  voted  for  Mr.  Jackson.  The  four  respond*  &c. 
enti,  who  claimed  to  Tote  in  the  election,  voted  for  Mr.  Macdonald  ; 
and  Dr.  Playfair,  the  Principal  of  the  United  College,  in  case  the 
votes  should  be  found  to  be  equal,  tendered  his  casting  vote  for  Mr. 
Jadoon.  He  had  previously  given  an  original  vote,  and,  as 
fair  electors  voted  for  Mr.  Macdonald,  and  onlj  three  (exclusive  of 
tiie  IVindpal)  for  Mr.  Jackson,  the  Principal  was  entitled  to  vote  in 
the  dection. 

**  The  action  was  thereupon  brought,  in  which  the  interlocutors 
were  pronounced  which  I  have  read  to  your  Lordships.  Upon 
tiieae  the  appeal  was  brought  here. 

''In  this  cause,  the  appellants  contended,  L  That  Dr.  Play&ir 
U  both  an  original  and  a  casting  vote.  2.  That  Dr.  Flint  was  not 
Uj  elected ;  and,  3d.  That  he  was  not  duly  inducted.  The  e£fect 
ef  tbe  judgment  of  the  Court  below  was  to  find  that  Dr.  Flint's 
Me  to  vote  was  good,  both  on  his  original  right,  and  on  the  induc- 
tien ;  and  that  Dr.  Playfiiir  had  no  right  to  an  original  vote. 

(Heie  his  Lordship,  from  the  second  page  of  the  appeal  case,  2d 
fenpaph  for  the  appellant,  read  the  di£ferent  views  of  this  election, 
tt  it  would  be  operated  on,  in  case  of  any  alteration  of  the  judgment). 

**  In  this  case,  and  in  the  other  which  is  connected  with  it,  I  have 
CQdeavoured  to  scrutinize  my  own  opinion,  and  get  rid  of  every 
thing  Hke  prejudice  upon  these  questions.  An  English  lawyer,  in 
s^  matters,  is  in  some  danger  of  misleading  himself.  Of  the  many 
^oetxines  that  are  stated  to  be  clear  law  in  cases  of  election  in  Scot- 
kod,  a  good  many  are  exactly  the  converse  of  our  law  in  this  coun- 
tiy  upon  similar  points." 

**  The  question  here  lies  in  a  narrow  compass.  It  was  said  to  be 
leaeonaUe  that  the  Principal  should  have  both  an  original  and  a 
Ctttiog  vote.  On  the  other  side,  this  was  denied.  These  positions 
^en  illustiated  on  the  one  side  and  on  the  other  by  arguments 
4i»im  firom  the  practice  of  Church  judicatories ;  of  the  Universities 
ill  Scotland ;  of  the  Court  of  Session  ;  of  meetings  of  freeholders ; 
^  of  other  corporations,  and  of  elective  bodies  throughout  Scotland. 

"  But,  in  thb  case,  whatever  may  be  the  general  law  in  Scotland 
^  to  the  mles  of  proceeding  in  such  meetings,  if  is  impossible  to  ap- 
(Ijioeh  law  by  analogy  to  govern  the  present  case.  This  case  is 
[  tobe  xegnlated  by  an  act  of  Parliament,  passed  in  1747,  which  I  am 
^Aoot  to  state ;  if  no  facts  appeared  as  to  the  modes  of  proceed- 
^  ia  election  in  the  two  Colleges  before  this  act  which  united 
^Mm  was  passed,  arguments  might  be  properly  used  from  the  gene- 
^  i^kwy  as  evidence  of  the  fact  .upon  this  question  ;  but  if  such  facts 
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1609.        do  actually  appear,  there  is  no  room  for  snch  an  application  o 

general  law  in  this  case. 

PLAYPAiR,  &c.     ^*  In  the  statute  of  1747»  the  two  Colleges  of  St.  Salrator  an 
^'  Leonard  were  united  into  one*  and  all  the  lands  aitd  properti 

^  ^c.  '  ^^^  ^^  ancient  Colleges,  emhraeing  their  rights  of  patronage, 
declared  to  bdong  to  the  United  College.  The  tWo  Colleges  had 
formerly  consisted  of  a  Principal  and  fire  Professors ;  these  wen 
reduced  one  half  in  number,  and  two  Professors  of  the  UniTei 
the  Professor  of  Mathematics  and  the  Professor  of  Medicine, 
added  to  the  United  College.  Thus,  after  the  act,  the  United 
lege  consisted  of  a  Principal  and  seven  Professors. 

*<  With  regard  to  the  election  of  the  Professors  of  the  United 
lege,  it  is  enacted  in  the  statute^  sec.  9,  *  That  they  shall  be  eh 
^  and  chosen  by  the  Principal  and  Professors  of  the  said  United 
^  lege,  upon  a  comparative  trial,  in  the  same  fcnin  and  manner  a; 
*  Professors  of  Greek  and  Philosophy  were  heretofore  mm 
*•  elected  by  the  Principal  and  Professors  of  the  said  Colleges  c 
'  Salvator  and  St.  Leonard's  respectively.' 

"  Having  read  this  clause,  I  draw  this  from  it,  as  matter  of  i 
inference,  diat  the  question  of  this  day  is  to  be  decided  as  if  it 
occurred  within  one  month  after  the  passiiig  of  the  act ;  and  tl 
cannot  be  ruled  by  any  subsequent  proceedings  of  Principal  T 
delph,  Principal  Watson,  or  others.  It  is  also  quite  clear,  thai 
statute  considered  the  mode  of  election  to  have  been  the  sbbi 
both  Colleges  before  this  act  was  passed  for  uniting  them.  If 
facts  given  in  evidence  instruct  that  the  Principals  in  the  two  < 
leges  had  only  casting  votes  before  the  date  of  the  act  of  Pai 
ment,  then  the  transactions  afterwards  are  important  to  show  1 
this  was  then  understood.  If  these  Prindpals,  before  the  dit 
the  act,  had  both  original  and  casting  votes,  it  is  clear  that  the  P 
cipal  of  the  United  College  has  both  now. 

^'  To  see  how  it  should  have  been  decided  in  1748,  we  n 
look  at  the  history  of  the  two  Colleges  before  their  union.  ! 
University  consists  in  all  of  three  Colleges ;  the  two  which  havefc 
already  mentioned,  and  the  College  of  St.  Mary.  The  mode  of  d 
tion  in  St.  Mary's  College  has  also  been  the  subject  of  diseuM 
but  here,  as  already  noticed,  we  have  no  room  for  analogy.  ^ 
must  look  to  the  act  of  Parliament 

**  The  College  of  St.  Salvator  vras  founded  in  1458.  It  cxmm 
Originally  of  thirteen  persons,  three  Qraduates  in  Divinity,  tb#  I 
vest,  licentiate,  and  Bachelor,  four  Master  of  Arts^  and  m  Sehol 
The  mode  of  election  by  the  statutes  of  foundatioiii  in  case  «f  t 
tacancy  among  the  Graduates  in  Divinity,  is  declared  to  be  I9 
two  surviving  Graduates  and  the  Rector  of  the  University,  irtd 
duos  eorum.  (Here  his  Lordship  read  the  words,  as  slated 
Pringle's  book).  Upon  these  words,  aut  duos  ecrum^  I  do  nOt  c 
ceive  there  could  be  any  difference  of  opinion  between  the  law] 
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of  Scotiand  and  of  this  eoiintrj.    It  is  impossible  to  saj,  that  under       13^9^ 
these  words^  one  of  the  three  electon  could  in  any  yiew  be  said  to 


fcaje  had  no  vote  at  all.  playfaib,  &c. 

'^  As  to  the  appointment  of  the  four  Hasten  and  six  Scholars,  «• 

die  words  are— (Here  his  Lorddiip  read  the  same).    There  is  Ho-  ■^^J'^^^* 
thing  here  to  preclude  the  original  TOte  of  the  ProTOst  or  Principal ; 
it  belonged  to  him  and  the  other  two  Licentiates  to  elect.  From  the 
weeds  osedy  it  was  to  be  inferred,  that  thej  were  all  upon  equal  foot- 
ii^  as  to  the  original  rote. 

**  As  to  the  present  Professors,  I  agree  with  what  is  stated  in  the 
sppellanti^  case,  that  they  appear  to  hare  sprung  from  the  Regents 
m  Arts.  These  were  to  be  chosen,  '  per  dicta  PrcBposiium  Licen^ 
*  tiatwn  et  Buccahureum,'  without  calling  in  any  third  elector.  If 
te  Phnrost  in  those  days  had  no  original  vote,  in  the  absence  of  the 
o&os,  there  could  haye  been  no  election. 

'*  After  the  changes  in  this  College  which  followed  upon  the  Re- 
fonnation,  a  contested  election  of  a  Professor  of  Greek  occurred  about 
te  beginning  of  last  century.  The  Principal  Toted  for  Mr.  Rymer, 
two  of  the  Professors  for  a  Mr.  Haldane.  The  third  was  non  liquet, 
TUi  diection  having  been  brought  in  question  before  the  Court  of 
Seiiion,  that  Court,  in  1707>  found  that  the  right  of  election  did  not 
UoDg  to  the  PtOYOSt  alone,  '  but  to  him  in  conjunction  with  the 
'  Masters  of  the  College.'  They  also  found  it '  proven,  that  the  said 
*  Ifr.  James  Haldane,  at  the  time  of  the  election,  had  the  plurality 
'efToioes,'  &c. 

**  It  appears  from  this  judgment  that  the  Principal  claimed  the 

19k  right  of  patronage ;  this  the  Court  found  he  was  not  entitled  to. 

On  the  part  of  the  respondents,  it  was  contended,  on  the  subject  of 

Hut  jadgment,  that  the  Principal  had  no  original  vote.    This  they 

Aded  to  collect  from  the  words  of  the  judgment,  that  the  right  of 

dedion  did  not  belong  to  him  alone  ;  but  to  him  in  coujunction  with 

tte  Masters  of  the  College.     This  might  mean,  either  that  the  Frin- 

[      (ipal  might  vote  along  with  them,  or  that  he  had  no  original  vote ; 

I      « that  he  had  both  an  original  and  a  casting  vote.    The  respond- 

'      «iti  contended,  that  it  appeared  from  this  judgment,  that  the  Prin- 

t^al  bad  only  a  casting  vote  ;  but  it  is  quite  dear  that  the  judg- 

I      iMiit,  on  the  contrary,  shows  that  the  Principal  had  an  original  vote. 

I      It  is  to  be  recdlected,  that  in  the  election  then,  the  Principal  gave 

Ui  single  vote  for  Mr.  Rymer,  and  the  other  two  of  the  Plrofessors 

I      Utre  their  votes  for  Mr.  Haldane.    When  the  Court  found  it  proved 

ttit  Mr.  Haldane  had  the  plurality  of  voices^  it  is  quite  dear  that 

ihey  held  the  Prindpal's  original  vote  to  be  a  good  vote.     With  re« 

gild  to  his  casting  vote,  there  was  no  opportunity  here  to  dedde  as 

totUs ;  bat  there  is  nothing  in  this  decision  ezdusive  of  the  Prin- 

cfaPi  casting  vote. 

^  The  College  of  St  Leonard's  was  founded  at  a  later  period,  in 
^U3.    The  mode  of  appointment  of  the  Regents  in  Arts,  who  have 
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1809.        gradually  grown  up  to  be  Professors,  U  in  theie  words,  '  Regentes 
vero/  &c.     (Here  his  Lordship  read  the  same,  from  the  third  page 


PLATFAiB,  &c.  of  the  appellants'  case.) 

^'  ^'  At  different  periods,  controversies  appear  to  hare  occurred,  with 

&c.  regard  to  this  clause,  in  the  statutes  of  foundation,  but,  in  such  con- 
trorersies,  the  Professors  do  not  appear  to  have  taken  any  part  till 
1709.  About  this  period,  it  appears  that  Principal  Drew  instituted, 
and  admitted  a  Mr.  Rymer  to  be  one  of  the  Professors  of  the  Col- 
lege, upon  his  own  authority  alone.  His  right  to  do  so  haTing  been 
challenged  by  the  Professors,  mutual  actions  were  brought  by  those 
parties,  to  have  the  matter  decided  in  the  Court  of  Session.  Bui 
the  matters  in  dispute  were  settled  by  an  agreement  in  1710,  which, 
in  so  far  as  it  respects  the  election  of  Professors,  is  in  the  following 
words, — *  That  the  trial  shall  be  before  the  Principal  and  Regents,^ 

*  concurring  as  judges  therein  ;  in  which  judgment  the  Principal  _ 

*  votes  first,  if  he  pleases,  and  withal,  the  side  on  which  the  Principal 

*  is,  shall  preponderate,  if  equal  in  number  to  the  other  side.' 

«<  Principal  Drew  continued  in  his  office  till  his  death  in  1738^S 
It  is  stated,  that  an  election  of  a  Professor  Young  took  place  i^ai 
171 6,  in  the  mode  pointed  out  by  that  agreement  Princii^d  Diev^« 
was  succeeded  by  Principal  Tullidelph,  and  it  is  stated  that  no  de 
tion  occurred  in  his  time,  till  the  act  of  Parliament  was  passed 
Scotland  for  uniting  the  Colleges. 

"  It  was  strongly  pressed  on  the  part  of  the  respondents,  that  1 
agreement  was  only  to  subsist  as  long  as  the  parties  contract<nr8 
mained  in  their  offices  ;  but  it  was  not  stated  that  any  practice  oF*  a 
nature  contrary  to  this  agreement  had  obtained  in  this  College  ^^^m- 
fore  the  act  of  Parliament  was  passed. 

"  I  take  it  therefore  to  stand  thus :  that  we  see  that,  in  1707*  s 
judgment  was  pronounced  by  the  Court  of  Session,  recognizing    an 
original  vote  in  the  Principal  of  St  Salvator  s  CoUege ;  and  that    io 
St  Leonard's  College  it  was  recognised  by  the  agreement  in  IJ-Ifti 
that  the  Principal  had  an  original  vote.    Then  we  come  to  the  act 
of  Parliament  in  1747f  which  enacts,  that  in  all  time  to  come,  tbe  • 
Professors  shall  be  elected  and  chosen  by  the  Principal  and  Profes- 
sors of  the  United  College,  in  the  '  same  form  and  manner  as  the 

*  Professors  of  Greek  and  Philosophy  were  heretofore  usually  elect- 
'  ed,  by  the  Principals  and  Professors  of  the  said  Colleges  of  St. 

*  Salvator  and  St.  Leonard's  respectively.' 

*^  The  act  of  Parliament  thus  considered  the  usage  in  both  Col- 
leges to  be  the  same  ;  and  if  we  see  clearly,  that  the  usage  in  one  Col* 
lege  veas  to  give  the  Principal  an  original  vote,  and  in  the  other,  ^^ 
original  and  preponderating  vote ;  how  is  it  possible  to][extract  frcym 
the  statute  any  other  conclusion  than  this,  that  the  Principal  of  ^^ 
United  College  was  to  have  an  original,  and  a  casting,  and  a  p^ 
ponderating  vote,  in  time  to  come? 

**  It  is  proper  to  notice  here,  that  the  statute  does  not  refer  to   ^^ 
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ancient  practioe  upon  this    subject,  but  to  the  form  *  heretofore        1809. 
*ttsu(d*  in  the  two  Colleges.    The  statute  thus  appears  to  adopt  the 


jodgment  in  I707.     And  the  agreement  of  1710,  as  the  rule  to  be^i-AYFAni,  &c. 
ofcserfedinfature.  macdcTnald, 

'*  As  I  see  jour  Lordships  are  anxious  to  proceed  to  other  busi-         &o. 
nesB,  I  hasten  through  the  remainder  of  the  cause.     Whateyer  future 
unngements  parties  might  think  proper  to  make,  it  is  the  statute 
that  must  be  the  rule  in  this  case ;  at  sametime,  it  appears  that 
Principal  Tullidelph  asserted  his  right  to  the  double  vote. 

^'^But  the  Court  of  Session  say,  that  this  matter  was  settled  bj  a 
bje  law  in  I78I9  by  consent  of  Principal  Watson.  I  hare  looked 
into  this  paper,  but  can  see  nothing  in  it  that  resembles  a  bye-law. 
It  was  not  in  the  power  of  these  parties  to  do  any  thing  contrary  to 
the  act  of  Parliament,  which  should  bind  their  successors.  What- 
ever was  the  opinion  of  Principal  Watson  as  to  what  was  fit  or  not 
fit  for  him  to  do,  this  is  nothing  to  your  Lordships.  You  are  bound 
to  look  to  the  statute  for  the  rule  that  is  to  goYem. 

**  But  I  see,  eren  in  the  terms  of  this  transaction,  the  strongest 
eridenoe  of  former  practice.  Principal  Watson  says, '  that  his  pre- 
^  sent  resolution  is,  henceforth  to  discontinue  the  practice  of  voting 
^  first,  and  to  rest  satisfied  with  the  casting  rote/ 

^'  1  will  not  delay  the  House  by  gobg  through  all  that  was  stated 
^pon  the  general  law  of  Scotland  in  matters  of  election,  and  the  par- 
ticular instances  that  were  cited  to  us  upon  this  subject  The  case, 
^  I  hare  already  said,  in  my  opinion,  stands  upon  the  usual  practice 
Wore  l^A^^  which  was  adopted  in  the  statute. 

**  With  regard  to  the  casting  rote,  I  had  at  one  time  some  diffi- 
culty, and  thought  it  might  be  expedient  to  hare  remitted  this  to  the 
Court  for  further  consideration.  But,  upon  this  point,  there  is  no 
sppeal,  the  Court  has  given  the  Principal  a  casting  vote,  and  the 
judgment  is  acquiesced  in.  I  am  so  satisfied  also  upon  this  subject, 
that  I  do  not  see  it  necessary  to  protract  the  litigation  by  any  remit 
thereon.    I  therefore  move  as  follows  : — 

It  was  ordered  and  adjudged  that  the  finding  in  the  inter- 
locutor of  the  2l8t  of  January  1807,  that  the  Principal 
of  the  United  College  of  St.  Salvator  and  St.  Leonard's, 
of  St.  Andrew's,  is  not  entitled  to  give  two  votes,  but 
only  a  casting  vote  in  case  of  equality,  and  the  finding 
that  the  Reverend  James  Macdonald  was  duly  and 
legally  elected  Professor  of  Natural  Philosophy  in  the 
place  of  the  deceased  Dr.  John  Rotheram,  be  reversed; 
and  the  Lords  find  that  the  said  Principal  is  entitled  to 
give  one  original  vote,  and  also  a  casting  vote  in  case 
of  equality  ;  and  further  find,  that  the  Principal  having, 
in  this  case,  given  an  original  and  casting  vote  in  favour 
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1600.  of  Mr.  Thomas  Jackson,  it  is  unnecessary  to  determin 

whether  the  objections  to  the  vote  of  Dr.  Flint  oogl: 
to  be  sustained.     And  farther  find,  that  Mr.  Thomf 
FBAiiu.  Jackson   was  duly  and   legally  elected   Professor  i 

Natural  Philosophy  in  the  place  of  the  said  Dr.  Job 
Kotheram  deceased.  And  it  is  further  ordered  an 
adjudged,  that  the  case  be  remitted  back  to  review  tb 
several  interlocutors  complained  of,  having  due  regar 
to  these  findings,  and  to  give  effect  to  the  same. 

For  Appellants,  Sir  Samuel  Romilly,  Henry  Erskine. 
For    Respondents,     Wm.    Adam^    Ad,    Gillies^    Jatrn 

Wedderburt 

Note.*— Unreported  in  the  Court  of  Seasioo. 


[Mor.  Diet.  16824.] 
Wm.  Danibl|Arthur  Frank  of  Deptford,\ 

only  lawful  Son  of  John  Frank,  who  wasf  AnnAll    t  • 
"  the  lawful   Son   of  William   Frank  oU     ^^  *"  ' 

Bughtrig,  in  the  County  of  Berwick,        '  . 
Jambs  Frank  and  Wm.  Frank,  •  RespofidefUt^ 

House  of  Lords,  10th  June  1809. 

Reduction  op  Deeds — Incapacity — Fraud — Proof — Instrujc 
TARY  Witnesses,  Admissibility  op — Disqualification  from  . 
TEREST — Execution  op  Deed. — Circumstances  in  which  the  i 
lowing  points  were  decided,  and  affirmed  in  the  House  of  Lop« 
— 1.  That  the  granter  of  the  deed  was  of  a  sound  disposing  inia<3 
the  time  he  executed  the  settlement  challenged.  2.  That  the  insfi 
mentary|witne8ses  were  competent  witnesses  for  the  pursuer;  resei 
ing  all  objections  to  their  credibility.  3.  That  the  deed  fell  to  be  ss 
tained  as  regularly  executed,  although  one  of  the  witnesses  er  inin 
vallo  deponed  that  he  did  not  see  the  granter  subscribe,  or  hear  hni 
acknowledge  his  subscription.  4.  That  the  act,  nor  the  pradici 
under  the  act,  did  not  require  that  the  witnesses  should  ad&ibil 
their  subscriptions  in  the  same  room  with,  and  in  the  presence  (A 
the|granter.  5.  That  a  party,  in  whose  favour  a  bond  of  aniuiiQ 
was  at  same  time  executed,  was  an  incompetent  witness  for  die  de- 
fender«  on  the  ground  of  interest. 

Charles  Frank  held  the  estate  of  Bughtrig,  under  a  doec 
executed  by  his  father,  containing  a  simple  destination  to  ^ 
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<^rUio  Bories  of  heira,  without  any  prohibition  against  alter-       ih<)9. 
ing  the  oourse  or  order  of  aucceeaion. 


After  his  father's  death,  Charles  sacceeded  as  eldest  son      '^^*(^ 
called  QDder  the  deed.    His  father  left  other  sons,  John,     franks. 
(the  father  of  the  appellant),  Robert,  James  and  William, 
Ilia  brothers,  and  two  daughters. 

Charles,  the  eldest,  was  not  born  in  wedlock,  but  was 
J^gitiaiated  by  the  subsequent  marriage  of  his  parents. 
Hia  other  brodiers  and  sisters  were  born  in  lawful  wedlock. 
Id  consequence  of  some  attempts  made  on  the  part  of  his 
younger  brothers  to  question  his  right  to  succeed  to  the 
estate,  on  this  account  his  feelings  had  been  estranged  from 
them,  and  he  accordingly  altered  the  destination  contsuned 
in  his  father's  settlement  in  favour  of  his  brother  James,  and 
the  heirs  of  his  body,  whom  failing,  to  Ensign  James  Wright, 
a  grandson  of  bis  father's  eldest  sister ;  whom  failing,  to 
Colonel  Brown,  and  passing  oyer  the  family  of  his  brother 
John,  and  bis  other  brothers  and  sisters. 

At  the  time  he  executed  this  deed  he  was  much  given  to  Feb.  8, 1791. 
habits  of  indolence  and  intemperance,  and  from  these  his 
health  had  been  made  precarious,  and  his  temper  somewhat 
peculiar  and  uneven. 

It  was  in  these  circumstances  he  employed  a  writer,  of 
i^pectable  standing  in  Dunse  (Mr.  Turnbull),  and  gave  him 
directions  to  make  out  a  settlement  as  above  described,  and 
>^  bond  of  annuity  to  his  maid  servant,  Janet  Smith,  and 
^ey  were  duly  and  regularly  executed  in  the  presence  of 
Joseph  Brown,  his  principal  tenant,  and  James  Tod,  a 
labouring  servant,  called  in  to  witness  and  attest  the  execu- 
tion of  the  deeds.  He  survived  the  execution  of  these 
deeds  for  a  period  of  three  months,  and  died  on  17th  May 
1791. 

The  appellant  raised  the  present  action  of  reduction  to 
■et  aside  the  settlement  so  executed,  on  the  following 
grouoda:  1st.  That  it  was  false,  forged,  vitiated  and  erazed 
ta  iubstoiUialUms.  2d.  That  it  proceeded  upon  a  false 
lUirrative,  and  was  subscribed  by  a  person  who  had  no 
power  to  grant  it.  3d.  That  Charles  Frank's  father  had 
executed  a  destination  of  succession  to  his  estate,  in  which 
^  pursuer  (the  appellant),  his  grandson,  was  called  imme- 
duitely  after  his  uncles,  who  had  no  title  to  alter  the  same 
^  hia  prejudice.  4th.  The  settlement  was  granted  without 
^y  just,  necessary,  or  onerous  cause,  on  the  8th  February 
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1809.  1791,  while  Charles  Frank  was  on  his  deathbed,  and  labou 
— —  ing  under  the  disease  of  which  he  died.  5th.  Tlie  said  a 
FBAHK  eignation  and  settlement  alleged  to  have  been  granted  I 
FRANKS,  the  said  deceased  Charles  Frank  on  the  8th  of  Februa 
1791  was  not  subscribed  by  him  before  the  witnesses  there 
mentioned,  nor  did  they  see  him  adhibit  his  name  theret 
nor  hear  him  acknowledge  his  sobscription  to  the  same  ;  i 
the  contrary,  they  were  ordered  to  go  out  of  the  roo 
while  he  is  said  to  have  subscribed  it,  whereby  it  iBjundU\ 
void  and  null,  &c.  6th.  The  said  settlement  or  other  dec 
was  elicited  and  impetrated  by  the  defenders  or  othe 
through  gross  fraud  and  circumvention,  and  to  the  pursuei 
hurt  and  lesion.  7th.  At  the  time  the  said  settlement  Wi 
executed,  Charles  Frank  was  in  a  state  of  weakness  ai 
imbecility,  incapable  of  knowing  what  he  was  about,  ai 
easily  circumvented  and  imposed  upon. 

In  a  condescendence,  these  several  grounds  were  restric 
ed  to  two,  the  fifth  and  seventh ;   namely,  1st.  As  to  tl 
execution  of  the  deed  before  the  witnesses ;  and,  2d.  As 
weakness  and  imbecility  of  the  grantor. 

A  proof  was  allowed  on  these  heads,  in  the  course 
which  the  pursuer  (appellant)  tendered  the  instrumenUi 
witnesses,  in  order  to  prove  that  they  were  not  prese 
when  Mr.  Frank  signed  the  deed,  and  that  they  did  k 
hear  him  acknowledge  his  subscription.  To  this  it  was  c 
jected,  Ist.  That,  to  admit  such  evidence,  was  to  admit  par^ 
to  contradict  writing,  and  the  most  important  of  all  wx 
ing,  the  execution  of  a  deed  which  is  a  judicial  act.  2d. 
was  also  incompetent,  because,  by  the  act  1681,  c.  5,  it 
declared,  **  That  no  witness  shall  subscribe  as  witnc 
"  to  any  party's  subscription  unless  he  then  know  tb 
**  party,  and  saw  him  subscribe,  or  saw  or  heard  him  gv 
**  warrant  to  a  notary  or  notaries  to  subscribe  for  him,  aD( 
"  in  evidence  thereof,  touch  the  notaries'  pen  ;  or  that  tb 
"  party  did,  at  the  time  of  the  witnesses  subscribing,  ac 
"  knowledge  his  subscription,  otherwise  the  said  witnewe 
•*  shall  be  repute  and  punished  as  accessary  to  forgery." 

The  Lord  Ordinary  thought  this  question  of  so  much  im 
portance  as  to  report  it  to  the  Court.  The  Lords,  of  thi 
July  10, 1793. date,  pronounced  this  interlocutor:  **  Having  advised  th 
**  foregoing  minutes  of  debate,  and  heard  parties  procura 
*'  raters  thereon,  they  repel  the  objections  stated  to  th 
'*  examination  of   the  instrumentary  witnesses,  and  alloi 
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"  ihem  to  be  examined  accordingly ;  reserving  all  objections       1809. 

"  to  the  credibility  of  tbeir  depositions  as  accords  "♦ • 

The  proof  proceeded,  and  the  instnimentary  witnesses      ^^^^^ 
wrere  examined.  franks. 

Janet  Smith,  in  whose  favonr  the  bond  of  annuity  had 
|>«eD  granted,  was  tendered  by  the  defenders  as  a  witness ; 
iMt  the  Court,  on  objection,  disallowed  her  to  be  examined, 
on  the  ground  of  interest. 

When  the  proof  was  finally  concluded  the  Court  pro- 

wiounced   this  interlocutor  : — **  The  Lords  having  advised  Deo.  2,  1794. 

**  this  cause,  libel,  defences,  writings  produced,  and  proof 

^*  adduced,  and  whole  procedure,  and  having  heard  parties 

**  procurators  thereon,  repel  the  reasons  of  reduction,  and 

♦  Opinions  of  the  Judges,  (upon  the  Proof  tendered.) 

Lord  Pbrsidsnt  Campbell  said : — ^'  This  question  regards  the 

^douBfibility  of  instnimentary  witnesses  to  disprove  the  due  execu- 

tioQ  of  the  deed.    The  question  of  credibility  is  very  different  from 

tliat  of  admissibility.     In  all  cases  of  the  kind,  the  instnimentary 

^tneises  have  uniformly  been  examined,  see  Sibbald  v.  Sibbald, 

18th  Jan.  1776,  Mor.  1690t) ;  Farmer  v.  Myles  and  Annan,  25th 

Jane  1760,  Mor.  16849  ;  case  of  Dr.  Gibson  v.  Weir  of  Kirkwood, 

SeirioD  Papers,  vol.  40,  No.  9,  (unreported),  case  of  Hardie  of 

Soiehall,  Session  Papers,  vol.  48,  No.   16^  (unreported) ;  case  of 

Xaxwell  V.  Mrs.  Lowthian,  3d  July  1792,  Mor.  16853.    Even  in 

Xngland  it  appears  from  the  case  of  Goodtitle  v,  Clayton  and  others, 

teported  by  Burrow,  vol.  ir.  p.  2225,  and  in  other  cases  there  allud* 

^  to,  the  witnesses  are  uniformly  examined.     Their  evidence  may 

k  necessary  to  make  out  fraud,  force,  incapacity,  &c.,  and,  with  a 

^w  to  these  grounds  of  challenge,  independent  of  the  statutory 

<>bjection,  it  is  competent  to  ask,  '  Did  you  see  him  ?     Were  you 

*  preient  ?     What  did  he  say  ?'  &c.     It  is  admitted  on  all  hands, 

t^  non  meinini^  or  even  a  dry  negative  unattended  with  circum- 

^tsQcet,  would  be  insufficient.    It  is  of  terrible  consequence,  says 

1^  Mansfield, '  that  witnesses  should  be  tampered  with  to  deny 

'  their  own  attestations.'  '* 

Lord  Jusncfi  Clbrk  (M'Queem). — ''  If  the  party  who  executed 
tlie  deed  himself,  were  to  bring  the  instnimentary  witnesses  to  dis- 
V^^^e  it,  there  might  be  a  personal  exception.     But  the  other  party 
^J  adduce  them.     Socii  criminis  are  admissible,  though,  if  they 
Please,  they  may  object  to  swear  in  suam  iurpitudinemj" 
^HD  Craio. — "  I  am  of  same  opinion.'* 
^•U)  MoMBODDo. — *'  I  am  of  same  gpinion." 
^^D  Ubmdbrla^yd.-^''  I  am  of  same  opinion." 
^tu}  Abbrcrombie. — "  I  am  of  same  opinion." 
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1809.       ''  a00oilzie  the  defenders,  and  decern/*"*    On  a  reclaimi 
— — «    petition,  which  was  ordered  to  be  answered,  the  Lords  i 


Tt^MK      berod, 

FRAMKf.  

Mar.  8, 1795. 


*  Opinions  of  the  Judges,  (upon  the  Merit*.) 

LoBi)  Presidbnt  Campbell  said : — **  Three  different  qnsslk 
arise,  Ist.  Alleged  incapadtj.  As  to  this  it  is  plain  from  the  pfi 
that  the  granter  lay  under  no  incapacity,  and  was  of  a  disposing  mil 
It  is  equally  clear  that  no  nndue  means  were  used  in  obtaining  t 
deed. 

^  2d.  That  the  witnesses  did  not  see  him  subscribe,  or  hear  k 
acknowledge  his  subscription.  As  to  this  the  <mu$  probatuU  I 
on  the  pursuer.  They  have  put  th^ir  names  to  the  deed,  whidi. 
prima  Jacie  eyidence  that  it  was  regularly  done,  and  although, 
doubt,  there  may  be  room  for  improbatory  evidence,  yet  this  most 
very  strong  and  decisive,  as  it  would  be  very  dangerous  to  cut  dm 
deeds  ex  facie  regular,  upon  doubtful  or  equivocal  testimony,  wl 
ther  of  instrumentary  vritnesses  or  others.  So  the  Court  thoag^ 
a  late  case,  Steel,  &c.  25th  June  1794.     (Unreported.) 

*'  Every  legal  presumption  is  for  authenticity,  and  it  has  even  bee 
dodbted  whether  instrumentary  vritnesses  can  be  at  all  admitted,  li 
give  evidence  contrary  to  their  attestation.  See  the  aiguraent  n 
the  minutes  of  debate.  In  the  case  of  Baillie  tr.  Baillie  (uniepoil' 
ed),  which  was  compromised,  the  evidence  was  very  strong  and  oob> 
elusive,  see  Session  Papers,  vol.  48,  No.  26.  That  of  Brows  f. 
Chalmers  (unreported)  was  a  case  of  incapacity  and  undue  inflsesee^ 
&o..  Session  Papers,  vol.  48,  No.  78.  The  case  of  Farmers  v.  Mjki, 
&c.,  25th  June  1760,  (Mor.  16849),  was  not  well  decided,  the piwf 
was  there  of  a  doubtful  nature,  and  the  Court  ought  to  have  sustunad 
the  deed.  The  case  was  not  well  argued.  In  a  late  case,  Scood  f. 
Scoon,  18th  Feb.  1792,  (unreported),  the  Court  sustained  an  est' 
cution,  although  the  witnesses  swore  that  they  did  not  see  the  oopj 
actually  delivered,  being  at  the  distance  of  some  yards,  and  widuHit 
the  wall  of  the  house  ;  but  as  it  clearly  appeared  that  the  witaeM 
were  near  at  hand,  and  nothing  unfair  was  intended,  die  Cosit 
thought  it  would  be  dangerous  to  give  way  to  their  evidence  ex  fOfi 
facto,  contrary  to  the  attestation,  when  it  was  possible  that  ihej  had 
no  distinct  remembrance  of  the  fact,  or  perhaps  did  not  give  rnscb 
attention  to  it  at  the  time. 

"  In  the  present  case,  the  witnesses  having  been  sent  for  pupoee- 
ly,  and  actually  introduced  into  the  room,  it  is  incrediUe  thst  die* 
should  have  been  instantly  dismissed,  without  waiting  a  few  miinite 
till  the  business  was  done ;  and  if  they  were  in  the  room,  and  bsd  ^ 
opportunity  of  seeing  what  was  going  on,  which  they  have  acooi^ 
ingly  attested  under  their  hands^  and  have  also  proved  by  Tumbu 
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igiinst   these    interlocutors  tbo    present    appeal  was  1B09. 

AroDght  to  the  House  of  Lords  by  the  pursuer.  

Pleaded  far  the  Appellant.— Ist.  At  the  time  when  the  '^*^^ 

deed  under  challenge  was  executed,  as  well  as  for  some  fsaiiks. 


tiie  wriler,  and  in  part  by  one  of  the  witnesses  themBelres,  it  woold 
be  feiy  daogerons  to  cut  down  the  deed  upon  the  negatire  testi- 
mony of  the  other  witness,  who  may  have  been  tampered  with  since, 
and  evidendy  exaggerates  in  some  of  the  circumstances. 

^  3d  Point.  That  the  instrumeatary  witnesses  adhibited  their 
anlMcription  in  another  room,  and  not  in  the  presence  of  the  party. 
Tins  is  a  statutory  requisite  in  England,  by  §  5  of  the  statute  of 
Kuds,  25  Charles  II.  cap.  3.  But  there  is  no  sudi  clause  in  the 
act  1681.  The  case  there  mentioned  in  Bacon's  Abridgment,  yoI. 
▼•  f,  £09,  does  noit  apply  to  our  practice.  The  words, '  at  the  time 
*  rf  the  witnesses  subscribing,'  in  the  act  1681,  are  introduced  into 
Ast  pert  of  the  clause  only  which  relates  to  the  acknowledging  the 
•iliaipiioo.  If  they  hare  not  seen  the  party  subscribe,  they  ought, 
«ki  cslled  in  to  sign  as  witnesses,  to  hear  him  acknowledge  his 
stbicription;  but  if  they  have  actually  seen  him  put  his  name  to 
tlie  paper,  they  cannot  make  any  doubt  of  the  fact ;  and  eren  if  the 
voids  *  at  the  time  of,'  &c.  should  be  considered  as  applying  to  both 
SMei,  it  would  be  a  very  strict  and  jndaical  construction  of  the  act, 
tiMd,  that  if  either  the  party  himself  should  happen  to  walk  into 
tk  aext  room,  or  if  the  witnesses  should  happen  to  do  so,  before 
•Mating  their  names,  the  whole  transaction  must  fall  to  the  ground, 
llsact  does  not  mean  that  it  should  all  be  done  unico  caniextUy 
the  par^  and  witnesses  being  in  presence  of  one  another,  and  nerer 
hang  sight  of  the  paper  for  a  moment ;  nor  has  any  such  rule  been 
ttdsntood  in  practice ;  for  it  rery  often  happens  that  there  are  two 
« mue  parties  to  a  writing,  such  as  a  mutual  contract,  and  the 
iiriter  who  is  entrusted  with  the  formal  part  of  the  execution,  sends 
iriaps  two  of  his  clerks,  first  to  one  party,  and  then  to  another,  to 
ne  them  adhibit  their  subscriptions,  and  then  the  witnesses  sign 
tkar  nameSf  perhi^  in  presence  of  the  last  subscriber  only,  or  per- 
^lin  presence  of  neither ;  and  last  of  all,  the  testing  clause  is  filled 
up. 

'^  It  is  true,  there  ought  to  be  no  great  interval  of  time  and  place ; 
isd  it  b  a  dicumatance  to  be  attended  to,  in  a  charge  of  fraudulent 
«  coUonTe  dealing,  that  the  witnesses  and  parties  hare  lost  sight  of 
one  another^  before  the  business  is  fully  completed  ;  but  not  being 
df  the  nature  of  a  statutory  solemnity,  it  is  one  of  diose  extrinsic 
<ramstanoes  which  will  have  its  efiect,  along  with  others»  in  a  case 
depending  on  evidence,  but  will  not  per  if  be  conclusive. 

"*  No  testing  clause  ever  bore  that  the  party  saw  the  witnesses 


FRANK 

V, 
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1809.       time  before  and  after  that  date,  Charles  Frank,  the  tes- 
tator, who  during  his  whole  life  had  been  a  person  of  a 
most  irregular  and  eccentric  character,  evidently  tending  to 
FRANKS,     derangement,  was  not  in  a  state  of  sound  mind,  and  that 
the  proof  adduced,  establishes  this.    This  deed,  likewise, 
was  contrived  and  executed  in  circumstances  peculiarly  siu- 
picious.     For  a  year  and  a  half  at  least  preceding  its  date, 
the  testator  Frank,  was  entirely  secluded  from  the  presence 
and  society  of  all  his  relations,  and  of  almost  every  acquaint- 
ance of  his  own  rank.      He  was  surrounded   merely  bj 


subscribe,  or  that  they  subscribed  in  his  presence  ;  and  this 
that  it  is  not  an  essential  requisite. 

**  The  law  of  Scotland  has  abundance  of  checks  against  finral  ii 
the  execution  of  deeds,  and  there  is  little  occasion  for  the  introdne* 
tion  of  more ;  but  if  it  be  thought  necessary  to  superadd  any  diedc 
of  this  kind,  it  ought  to  be  done  by  special  regulation,  to  have  eflset 
only  in  future,  for  the  giving  it  a  retrospect  would  make  great  hafoe 
upon  deeds  and  writings  already  executed,  and  therefore  would  bi 
highly  unjust.'* 

Lord  Ankerville. — *'  As  to  the  first  question,  namely,  Incaps- 
city,  there  is  no  sufficient  evidence  of  it.  But,  2d,  I  am  of  opioioB 
that  the  legal  solemnities  have  not  been  observed  in  this  case.  Tk 
witnesses  did  not  see  him  subscribe,  nor  hear  him  acknowledge  Ui 
subscription.  3d.  Point. — I  likewise  think  that  this  (witnenei 
subscribing  the  deed  as  such  in  another  room)  was  an  irregulanty." 

Lord  Justice  Clerk  (M*Qdeen.) — "  1st.  Point — I  think  to 
was  neither  incapacity  nor  fraud  here.  2d.  Point  is  a  more  delt- 
cate  question.  To  call  a  witness  to  combat  his  own  handwritiog  or 
attestation,  is  open  to  many  objections.  After  the  lapse  of  time  Ui 
memory  may  be  frail.  The  witness  may  be  tampered  with,  ii 
to  the  third  point,  it  is  usual  in  practice  ;  and  there  is  nothing  is 
the  act  against  it." 

Lord  Eskorovk. — **  Jst.  Point. — No  incapacity.  2d.  Point— 
The  onus  probandi  lies  with  the  objector ;  but  I  think  no  suffidoit 
evidence  has  been  adduced, — Case  of  Steel." 

Lord  Swiwton. — •'  Turnbull,  the  agent,  who  wrote  this  deed,  if 
a  man  of  character.  I  agree  as  to  the  first  two  points.  Bat  Df 
difficulty  is  as  to  the  third  point  There  is  no  good  reason  for  vaj 
interval  here." 

Lord  Dreghorn. — "  I  doubt  as  to  the  insanity." 

Lord  Dumsinnan. — **  The  statute,  as  to  the  last  point,  seems  to 
support  the  opinion  that  they  must  be  present  at  the  time ;  and  peT-^ 
haps  inquiry  should  be  made  as  to  the  practice  on  thi9  subject** 

President  Campbell's  Session  Papers,  vol.  77* 


1 
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mestic  servants.    During  this  period   of  his  imbecility,       1809. 

net  Smith,  one  of  these  servants,  possessed  over  him  an    

kboanded  influence,  which  she  employed  in  gratifying  her  J^^nk 
&ep*rooted  resentment  against  his  whole  family.  She  pre-  franks. 
lilod  upon  him  to  exclude  them  aU,  and  their  descendants, 
rom  the  succession  of  his  estate  for  ever,  with  the  single 
iception  of  the  original  liferenter,  who  was  not  the  heir  at 
»w,  and  who  had  been  for  many  years  resident  in  India. 
2d.  It  was  clearly  ascertained  by  the  evidence,  positive  and 
fell,  before  stated,  that  James  Tod,  one  of  the  instrumen- 
tiiy  witnesses,  did  not  see,  and  could  not  have  seen,  Charles 
Prank,  the  testator,  subscribe  the  deed  under  challenge ; 
u>r  did  he  hear  him  acknowledge  his  subscription.  The 
let  being  thus  established,  the  necessary  conclusion  is, 
luU  this  deed  must  be  declared  irregular  and  improbative, 
U)d  must  be  set  aside  under  the  authority  of  the  statute 
>f  the  Parliament  of  Scotland  in  the  year  1681,  c.  5,  already 
nted.  Nor  can  it  be  a  subject  of  regret  that  the  deed  thus 
Bzposed  to  a  statutory  objection,  should  be  declared  void, 
keeause  the  result  will  be,  only  to  open  the  succession  to 
tlie  heir  at  law,  who,  according  to  the  expression  of  Lord 
Baymond,  "  is  favoured  in  all  courts."  Besides,  in  this 
eaaoi  the  heir  at  law  was  the  person  intended  by  the  testa- 
tor himself — an  intention  often  declared  by  him  to  others 
for  many  years  before  his  death.  Instead  of  which  intention 
tikbg  place,  (in  consequence  of  the  death  of  James  Frank 
during  the  dependence  of  this  cause),  the  estate  must  now 
go  to  mere  strangers. 

f haded  for  the  Respondents. — 1.  Because  it  appears  from 
the  evidence  that  the  deed  now  in  question  contained  such 
t  destination  of  the  estate  of  the  deceased  as  he  had  long 
eoDtemplated ;  that  he  was  of  sound  and  disposing  mind 
then  he  gave  instructions  for  the  execution  of  this  deed ; 
tod  that  those  instructions  were  the  spontaneous  dictates  of 
Us  own  mind,  and  not  brought  about  by  the  importunity, 
^licitation,  or  suggestion  of  any  person  whatever.  2.  Be- 
caoae  the  deed  prepared  in  consequence  of  these  instruc- 
tiooa,  was  duly  executed  by  the  grantor  when  of  a  sound 
ud  disposing  mind  ;  and,  3d,  It  was  duly  attested  by  the 

nbecribing  witnesses,  with  all  those  forms  and  solemnities 

vhieh  the  law  of  Scotland  requires  in  such  cases. 

After  bearing  counsel,  it  was 
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1810.  Ordered  and  adjudged  that  the  interlocutors  complaii 

— — —  of  be,  and  the  same  are  hereby  affirmed. 

GORDON,  8CC. 

TouoH.         For  the  Appellant,  Henry  Erskine,   Wm.  ErsHnef 

Fleic 

For    the    Respondents,    Sir    Samuel   RomiUy^    Jos 

Mur% 


Catherine  Gordon,   Spouse  of  Walter^ 

Stuart,  Excise  Officer  at  Caimton  (a  ^  Appellants 

Pauper),  and  him  for  his  interest, 
AoNBs  TouoH,   Widow  and  Disponee 

William  Gordon,  deceased,  in  Links  of^   Responden 

Arduthie,  near  Stonehaven, 


oti 


House  of  Lords,  13th  Feb.  1810. 

Trust — Proof — Parole. — Act  1696,  c.  25. — Cireumstancef 
which  a  trust  was  allowed  to  be  prored  by  facts  andcircamstaiK 
and  the  correspondence  of  the  parties,  in  r^rd  to  a  lease  gnur 
to  the  trustee  ex  facie  absolute.  Affirmed  in  the  House 
Lords. 

The  farm  of  Arduthy  was  let  on  a  long  lease  toJc 
Tough,  and,  several  years  thereafter,  he  subset  to  the 
spondent's  husband,  the  deceased  William  Gordon,  thi 
parts  of  the  farm  called  the  Bog  of  Arduthy,  the  Mi 
the  Whiteley,  and  the  Puttieshole.  Mr.  William  Qorc 
did  not  obtain  possession  of  the  whole  of  this  farm 
one  time,  a  small  part  of  it,  for  which  he  was  to  pay 
yearly  rent  of  £8,  was  let  to  him  in  the  year  1781 ;  i 
another  part,  called  the  Muir  of  Arduthy,  was  set  to  1 
Gordon,  by  a  missive,  at  the  rent  of  £11.  4s.  for  a  period 
47  years  from  Martinmas  1 783.  Thus  the  total  rent  wh 
Mr.  Gordon  was  to  pay  to  Mr.  Tough  was  to  be  £19. 
annually,  for  a  yery  long  lease  of  the  lands. 

In  the  year  1784,  finding  that  particular  business  wodld  r 
der  it  necessary  to  goto  London,  andleaye  Scotland  for  sen 
years,  Mr.  Gordon  arranged  his  lease  matters  so  that,  in 
absence,  no  attempt  should  be  made  to  carry  off  his  propertj 
paymentofdebt  which  he  wasowing,and,  to  carry  out  his  vie 
he  resolved,  aswasallegedbytherespondentibutdeniedbyi 
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ippeUanl,  to  mako  over  the  lease  iQ  trust  to  the  appellant,       1810. 
liis  sister,  who  lived  in  family  with  him  at  the  time.     But 


ioBtead  of  assigning  the  lease  in  trust  to  her,  or  conveying  it  ^■"^'*»  *^* 
absolutely,  with  a  back  bond  declaring  the  trust,  it  appear-      tough.    . 
ed  that  he  adopted  the  plan  of  getting  the  old  lease  cancel- 
led, and  a  new  one  made  out  in  favour  of  his  sister,  for  the 
same  rent. 

Id  these  circumstances,  the  question  was,  Whether  Wil- 
liam Gordon's  sister  (appellant)  held  this  lease  in  trust  for 
her  brother,  or  absolutely,  and  on  her  own  account;  or 
whether  it  belonged  to  the  respondent,  the  deceased's  widow, 
and  general  disponee  ? 

To  try  this  question,  the  appellant  brought  a  process  of 
removing  against  the  respondents  before  the  Sheriff,  three 
yean  after  William  (Gordon's  return  from  London ;  and  the 
Sheriff  having  decerned  in  the  removing  against  William 
Gordon,  an  advocation  was  brought,  and  a  declarator  at 
same  time  by  the  respondent's  husband. 

It  appeared,  on  investigating  the  circumstances,  that 
William  Gordon  had  not  gone  to  London  immediately  after 
this  transaction,  but  continued  on  the  farm  for  two  or  three 
jeats,  managing  it  as  formerly,  and  deriving  all  the  profits 
of  it,  he  paying  the  rent  to  his  landlord,  and  obtaining  re- 
ceipts in  his  own  name.  And  after  he  went  to  London, 
where  he  resided  for  several  years,  he  still  continued  to 
correspond  with  his  sister,  and  from  time  to  time  to  give  di- 
leetions  concerning  the  farm ;  had  part  of  the  produce  sent  to 
hfan;  and  it  appeared  from  the  correspondence  between 
them,  that  Mr.  Gordon,  and  not  his  sister,  was  the  true 
teaaot  of  the  farm.  After  his  return  from  London  to  his 
native  country,  he  again  resumed  possession  and  the  man- 
agement of  the  farm,  his  sister  living  as  formerly  with  him, 
vho  never  for  once  thought  of  disputing  his  right  thereto ; 
Qd  it  was  not  until  after  the  appellant's  marriage  to  Walter 
Stvart  that  she  ever  formed  any  idea  of  making  such  a 
daim  against  the  respondent's  husband. 

In  this  shape  the  whole  question  came  before  Lord 
Glenlee,  Ordinary,  and,  after  a  variety  of  discussion  and 
proceduie  before  him,  his  Lordship  took  the  cause  to  report 
^  the  whole  Lords,  and  appointed  the  parties  to  prepare 
iBntual  informations  to  be  lodged  to  and  advised  by  the 
Court 

The  Lords  pronounced  this  interlocutor: — **  Upon  report  Dec.  10,1800. 
"  of  Lord  Glenlee,  and  having  advised  the  mutual  informa- 


V. 
TOUOH. 


288  CASES  ON  APPEAL  FROM  SCOTLAND. 

1810.  "  tions  for  the  parties  in  this  cause,  the  Lords  remit  to  tb 
— -— —  *'  Lord  Ordinary  to  take  the  jadicial  examinationB  of  th 
ooBDON,  &c.  «  parties,  upon  all  facts  and  circumstances  relative  to  tl 
*'  matters  at  issue,  and  also  to  ordain  a  production  of  a 
"  discharges  of  rent  and  other  writings  tending  to  thro' 
"  light  upon  this  transaction,  and  afterwards  to  do  therei 
'*  as  to  his  Lordship  shall  seem  just." 

The  Lord  Ordinary  appointed  a  judicial  examination  < 
the  parties  to  take  place ;  and  the  parties  having  been  a< 
cordingly  examined,  his  Lordship  ordered  memorials  on  th 
whole  cause. 

The  following  was  the  declaration  of  the  parties : — "  Th 
"  appellant  recollects  asking  her  brother  for  payment  of  tl 
'*  different  sums  she  had  advanced  for  him,  and  for  tl 
''  wages  which  she  thought  was  due  to  her,  with  which  dl 
'*  mand  he  answered  that  he  could  not  comply ;  but  he  sa 
''  that  he  was  going  to  take  some  additional  land  from  J(^ 
"  Tough,  and  that,  if  the  declarant  liked  to  take  the  wh<^' 
*'  including  the  eight  acres  above  mentioned,  he  would  g{ 
**  all  up  to  her ;  and  he  desired  her  to  take  her  cloak  ai 
"  look  at  the  ground,  which  John  Tough  would  show  : 
"  her ;  that  she  accordingly  did  so,  and  John  Tough  poioi 
"  ed  out  what  was  proposed  to  be  given  :  That  upon  faei 
"  coming  home  she  told  her  brother  that  the  land  wai 
'*  worth  nothing ;  upon  which  he  said  he  would  make  it 
"  better  for  her ;  declares  that  no  more  passed  at  the  time. 
"  But  some  weeks  thereafter,  as  she  thinks,  she  saw  John 
"  Tough,  who  said  to  her,  *  Miss  Gordon,  I  think  we  arc 
*'  going  to  get  you  as  a  tenant,'  to  which  the  declarant  an< 
"  swered,  that  she  did  not  know :  That  upon  this  Johi 
''  Tough  further  said,  that  her  brother  had  told  him  so,  an< 
**  the  reason  of  it ;  upon  which  the  declarant  asked  what  i 
"  was  that  her  brother  had  said  was  the  reason  for  giving 
*'  her  the  lands  ?  To  which  John  Tough  replied,  that  i 
"  was  for  the  money  which  she  had  given  to  her  brothei 
'*  and  for  the  service  in  the  family  ;  declares,  that  sometim 
*'  after  this  the  pursuer  told  the  declarant  that  he  wouli 
"  bring  John  Tough,  and  John  Low  the  writer,  to  get  th 
*'  tack  made  in  her  favour ;  and  that  this  was  accordingl; 
''  done  in  March  1784.  In  regard  to  the  stock,  she  declai 
**  ed  that  what  stock  was  on  the  farm  the  declarant  tool 
•'  possession  of  it,  and  no  account  or  inventory  was  taken  o 
'*  it,  either  at  the  time  when  the  declarant  got  her  lease,  o 
**  when  the  pursuer  went  to  London,  and  at  the  time  whei 
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"  the  puTsaer  mentioned  any  thing  about  the  lease  to  be       1810. 
**  giyen  to  her,  nothing  at  all  was  said  about  the  stocking ; 


and  the  stocking  consisted  of  two  horses,  one  of  which  ^°*^^*'»  «<'• 
'«  was  purchased  for  15s.,  and  a  cow,  an  old  cart,  an  old      tough. 
"  plough,  and  two  old  harrows." 

The  letters  of  her  brother  from  London,  and  her  own  in 
answer,  seemed  to  contradict  her  declaration. 

Upon  these,  and  the  facts  and  circumstances  before  men- 
»        tioned,  the  Lord  Ordinary  pronounced  this  interlocutor: — June 80,1801. 
if     *'  ^Having  resumed  consideration  of  the  whole  proofs,  the 
f      **  Ordinary  is  of  opinion  that  the  account  which  the  defend- 
f       '•  a.nt  gives  of  the  considerations  for  which  she  now  alleges 
**    'C^hat  the  pursuer  agreed  to  give  up  the  subtacks  held  by 
"  bim  from  Tough,  and  to  allow  a  new  subtack  in  1784  to  The  respon> 
••    "be  taken  in  the  defender's  name  for  her  sole  behoof,  is^®"^**  ^^!l-^*!f 
••    -^Mnsatisfactory  in  itself,  and  entirely  inconsistent  with  whatgoon^fter  the 
•*     "was  stated  by  her  in  answer  to  the  pursuer's  condescend-  appeal  was 
••    ^^nce,  on  advising  which  the  interlocutor  of  16th  January     ®°' 
**    1-798  was  pronounced.     She  having  in  that  paper  denied 
•*    «^11  interference  of  the  pursuer  in  the  transaction  by  which 
•*    ^le  obtained  the  subtack  from  Tough,  and  having  stated 
^*    ^le  claims  which,  at  the  period  of  that  transaction,  she 
'^    l:^ad  against  the  pursuer,  not  as  she  now  docs,  to  have  been 
*'    "^le  consideration  for  which  the  pursuer  resigned  the  lease 
in  her  favour ;  but  as  an  offset  or  ground  for  compensation 
^fcgainst  that  part  of  the  libel  which  concludes  against  her 
t;o  account  for  the  stock  left  by  him  on  the  lands  contain- 
csd  in  the  subtack ;  and  also  for  the  furniture  and  plenish* 
ing  of  an  inn  which  had  been  kept  by  him,  and  which  is 
at  Bubject  said  to  be  altogether  separate  from  the  lands  . 
above  mentioned  contained  in  the  above  sub-tack;  and 
tlie  Ordinary  is  of  opinion,  that  when  the  whole  circuni- 
*  stances  appearing  from  the  declarations  of  the  parties,  and 
'*  from  their  correspondence,  are  taken  together,  there  is 
**  sufficient  ground  for  holding  that  it  was  not  intended  that 
"  the  subtack  from  Tough  in  1784  should  be  a  permanent 
**  right  in  the  defender's  person  for  her  own  behoof;  but 
**  that,  on  the  contrary,  although  no  declaration  of  trust  was 
**  granted,  although  the  parties  may  not  have  formed  any 
"precise  and  accurate  idea  of  their  relative  situation  to- 
**  Wards  each  other,  and  of  their  respective  interests  in  the 
"object;   yet  it  had  been  in  the  main  understood,  that 
'when  the  pursuer's  situation  should  admit  of  his  being 
''rdnstated  in  the  right  of  the  tack,  the  defendant  should 
▼ou  V.  u 
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''so  reinstate  him ;   and,  on  the  whole  matter,  find  thi 


coBi»oH  &c.  "  '^P^^  *^®  defender  being  satisfied  and  fully  paid  all  fa 

V.         *'  claims  which  she  can  instruct  she  justly  has  against  t 

TOUGH.      K  pursuer,  she  was  and  is  bound  to  denude  in  his  favoi 

"  and  cede  possession,  and  in  so  far  in  the  ordinary  acti 

"  repels  the  defences,  and  decerns ;  and  with  respect  to  t 

'*  extent  of  th^  defender's  claims,  and  all  matters  of  f 

"  counting  between  the  parties,  declares  he  will  bear  the 

*'  farther ;  and  finds  that,  in  the  meantime,  and  until  it  ahi 

"  appear  that  the  defender  has  claims  against  the  pursu 

"  which  are  not  yet  extinguished,  the  possession  of  the  fai 

"  ought  to  remain  with  the  pursuer ;  and  therefore,  in  t 

"  advocation,  advocates  the  cause,  assoilzies  from  the 

"  moving  hoc  statu  and  decerns,  superseding  extract  till  1 

*'  third  sederunt  day  in  November  next."    A  representat^ 

Not.  7.  1801.  against  this  interlocutor  was  refused;  and,  on  reclainxi 

Jan.  12, 1802.  petition  to  the  Court,  the  Lords  adhered. 

Against   these    interlocutors    the    present   appe^  n 
brought  to  the  House  of  Lords. 

Pleaded  far  the  Appellants. — 1.  It  is  the  nndisputed  k 
of  Scotland,  established  by  the  act  1696,  c.  25,  and  explain 
ed  and  confirmed,  if  it  required  explanation  or  addition] 
strength,  by  a  uniform  series  of  decisions  since  that  tim^ 
that  a  trust  can  only  be  proved  by  a  written  declaration  ( 
back  bond  of  trust,  lawfully  subscribed  by  the  person  alle( 
ed  to  be  trustee,  or  by  the  oath  of  the  same  party.  This  : 
laid  down  by  all  the  institutional  writers.  But  the  respom 
ent  contends  that  the  statute  does  not  apply  to  the  presei 
case,  but  only  to  cases  where  the  truster  grants  a  deed  i 
facie  absolute,  which  has  been  delivered  and  followed  I 
possession.  This,  however,  is  a  doctrine  utterly  subveisii 
of  the  provision  of  the  statute,  which  declares  in  broi 
terms  that  no  action  of  declarator  of  trust  shall  be  8UStaio< 
as  to  any  deed  of  trust  made  for  hereafter.  To  render  tl 
act  applicable  to  the  case,  all  that  is  required  is,  that  the 
shall  have  been  a  trust  deed,  which  the  lease  in  qoeatii 
must  be  held  to  have  been,  or  a  deed  against  which 
trust  is  alleged,  and  such  has  Jbeen  the  interpretation  put  < 
the  act  by  all  the  writers,  and  by  the  decisions  of  the  Oou: 
Vide  ante  vol.  as  illustrated  in  the  case  of  Duggan.  2.  Further,  thee 
111.  p.  6.0.  JQQ^Q  actually  adduced,  were  it  legally  admissible,  is  i 
verse  to  the  respondent's  claim.  But,  3.  In  point  of  la 
the  evidence  relied  on  here  ia  not  such  aa  can  prove  a  tm 
i^nd  ought  to  have  been  totally  disregarded. 
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FUaded  far  the  Respondmt.^l.   Although  by  the   act       1810. 
16S6,  €•  25,  it  is  provided  that  an  allegation  of  trust  cannot    — — 
be  proved  by  parole  evidence,  yet  it  is  a  fixed  and  establish-      ^pencb 
ed  point,  as  proved  by  various  authorities,  that  a  trust  may  aucbie,  &e. 
be  proved  by  facts  and  circumstances,  and  particularly  by  the  J?'^^.*'^  ^'  - 
terms  of  a  correspondence  between  the  alleged  truster  and  cheesly,  Feb. 
trostoe.     2.  The  facts  and  circumstances  appearing  in  this ^^  IBIO* 
case,   and  the  correspondence  between  the  late  William  ^q^^^,  Feb? 
Gordon  and  sister,  the  appellant,  afford  the  most  convincing  4, 1773,  Fao, 
and  complete  evidence  that  the  appellant  held  the  sublease  F2352**  ^^' 
of  part  of  the  farm  of  Arduthy  for  behoof  of  her  brother, 
William  Gordon. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
the  interlocutors  be,  and  the  same  are  hereby  affirmed. 

Pop  the  Appellants,  Wm.  Erskine,  Henry  Brougham. 
For  the  Respondent,  Wm.  Alexander. 

]KoTB< — Unreported  in  the  Court  of  Session. 


[Mor.  14226]. 


JoBK  Spbnoe,  Merchant  in  Greenock,  Trus-\ 
tee  on  the  Sequestrated  Estate  of  Wil-C    Appellant; 
UAM  Mathib,  Merchant  in  Greenock,      ) 

Mewrs.  AucHiE,  Ure,  and  Co.  Merchants)     Respondents. 
in  Glasgow ) 

House  of  Lords,  16th  March  1810. 

Sau— SroppiNQ  IN  Transitu — Constructive  or  Actual  Dbli- 
TKRT. — ^Thirty-two  puncheons  of  mm,  belonging  to  the  respondents, 
Vers  lodged  and  bonded  in  the  King's  warehouses,  kept  by  Messrs. 
Suideman.     While  in  this  situation,  the   respondents  sold  the 
v^  by  auction,  Mathie  becoming  the  purchaser,  giving  bill  for 
^  price  at  four  months,  and  receiving  a  delivery  order  from  the 
*^er8|  which  was  duly  intimated  to  the  warehousemen,  and  the 
sale  marked  by  them  in  their  books,  with  the  name  of  Mathie  as 
^he  purchaser.    Mathie  thereafter  sold  eighteen  puncheons,  which 
^*^^re  delivefed,  and  the  duties  paid.     But  fourteen  puncheons  still 
'^^latitdiA  the  King's  eellar,  when  he  became  bankrupt,  with  the 
"'^  lor  die  price  still  unpaid  to  the  respondents.    In  an  action 
"^^Q«|^t  by  Iheni  to  reoorer  the  fourteen  puncheons,  as  still  un- 
delivered and  in  iranmlut  He)d  (h^n^  entitled  to  stop  in  iransUu. 
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1810.  Revened  in  the  House  of  Lords,  and  held,  That  the  fourteen  pv 

cheons  were  to  be  considered  as  being  completely  in  possession 

8PKNCB  Mathie  at  the  time  of  his  bankruptcy,  as  in  a  question  betwc 

V-  Tenders  and  rendee. 

▲  DCaiK,  &c. 

The  respondents,  Messrs.  Auchie,  Uret  and  Co.  import 
a  considerable  quantity  of  rum  into  the  port  of  Greenoc 
It  was  deposited,  on  its  arrival,  in  the  cellars  or  warehouses 
Messrs.  Sandeman,  general  agents  in  Greenock,  who  grant 
bond,  with  cautioners,  to  the  proper  officers,  for  the  Kin| 
duties.  One  key  of  the  warehouse,  according  to  the  bon 
ing  statutory  regulations  being  kept  by  them,  and  anotk 
by  the  revenue  officers,  for  security  of  the  duties,  with^ 
payment  of  which  the  rum  could  not  be  removed. 

In  this  situation  of  matters,  Messrs.  Auchie,  Ure,  « 
Co.  exposed  the  rum  to  auction  and  sale  on  15th  Dace 
ber  1802 ;  and  William  Mathie  purchased  at  the  sale  thin 
two  puncheons  of  this  rum,  at  the  price  of  £792.  12s.,  gBi 
bill  for  the  price,  at  four  months  date,  and  received  a  del 
very  order  for  the  rum  from  Auchie,  Ure,  and  Co.,  whici 
being  duly  intimated  to  Messrs.  Sandeman,  they  marked 
opposite  to  the  entry  in  their  books,  of  each  puncheon,  Xk 
name  of  William  Mathie,  as  the  purchaser  thereof. 

Soon  thereafter,  eighteen  puncheons  were  taken  oatoJ 
the  warehouse  on  payment  of  the  duties,  and  sold  by  Wil- 
liam Mathie.  The  other  fourteen  puncheons  remained  still 
in  the  cellars,  when  William  Mathie  became  bankrupt, 
which  was  before  the  bill  for  the  price  to  the  respondenti 
fell  due. 

In  these  circumstances,  the  respondents  presented  a  pe- 
tition to  the  Water  Bailie,  concluding,  '*  That  as  the  bill 
"  granted  for  the  price  was  not  paid,  Messrs.  Sandemao 
"  ought  to  be  ordained  to  deliver  the  said  rum  to  them,  or 
"  their  order,  and  that  the  said  Water  Bailie  ought  to  grant 
'*  warrant  for  selling  the  same,  and  for  applying  the  pro- 
'*  ceeds,  after  deducting  the  expenses,  towards  payment  of 
"  the  said  bill."  The  appellant,  as  Mathie's  trustee,  oppo- 
"  sed  the  application."  But  the  Water  Bailie  pronounced 
Aug. 26,1808. this  interlocutor: — ** Having  considered  the  petition,  an- 
"  swers,  &c.y  invoice  therewith  produced,  and  replies:  Findi 
"  the  complaint  relevant :  Finds  that  the  pursuers  are  entitled 
''  by  law  to  reclaim  the  fourteen  puncheons  of  the  rum  soU 
'*  by  them  to  the  defender,  William  Mathie,  still  remainiDf 
"  in  the  King's  cellars,  in  respect  the  price  thereof  hasno' 
"  been  paid,  therefore  prefers  them  to  the  said  rum  as  stil 
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"  being  their  property ;  authorizes  them  to  receive  the  same       1810. 
'  from  Messrs.  Sandeman  and  the  revenue  officers,  in  whose 


joint  custody  it  is  now  stated  to  be,  upon  payment  of  the      »«»« 
"  duties,  and  to  sell  the  same  by  public  roup,"  as  craved.      acchxe.  &c. 

A  reclaiming  petition  against  this  judgment  was  refused 
by  the  Water  Bailie.    An  advocation  was  then  brought  to  Sept.26, 1803. 

the  Court  of  Session,  which  was  also  refused.     A  second  Dec.  15, 

bill  was  also  refused.     And,  on  reclaiming  petition  to  the 

Court,  the  Lords  adhered  to  the  interlocutor  of  the  Lord  Not.2S,  1804. 

Ordinary.*     On  second  reclaiming  petition,  the  Lords  again 

•lljered.  DedS, 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Plecuied  by  the  Appellant — 1.  The  possession  of  these 
thirty-two  puncheons  of  rum  was  effectually  given  to  Mathie, 
three  months  previous  to  his  bankruptcy.  The  jus  proprie- 
totii  was  therefore  complete  in  him  long  antecedent  to  the 
period  when  the  fourteen  puncheons,  that  continued  unsold 
in  Messrs.  Sandeman's  custody,  were  reclaimed  by  the  re- 
spondents. This  appears  from  all  the  facts  of  the  case, 
iione  of  which  are,  or  can  be  disputed.  Messrs.  Auchie, 
Ure,  and  Co.,  gave  an  order  to  Messrs.  Sandeman,  the  cus* 
todiers,  to  deliver  up  the  rum,  marked  with  specific  marks, 
to  Mathie,  the  buyer.  Messrs.  Sandeman,  immediately 
upon  that  intimation,  altered  the  entries  in  their  books, 
which  was  their  usual  manner  of  notifying  a  change  of  the 


*  Opinions  of  the  Judges. 
LoBD  President  Campbell. — '*  This  is  a  question  about  stop- 
foig  M  transitu.  In  my  opinion,  the  interlocutor  reclaimed  against 
^r^t  The  result  of  the  authorities  quoted  is  in  favour  of  that 
>Bteriocator.  Sandeman  and  Co.  were  still  acting  as  interposed  per- 
^  and  as  general  agents  for  all  concerned.  Mathie  had  no  com- 
)k(e  hold  of  the  goods,  but  only  a  mere  constructive  possession. 
^CBse  of  an  indorsed  bill  of  lading  is  different  from  a  transfer  of 
^  kind  by  an  order  of  future  delivery. 

LoBD  Meadowbamk. — **  There  was  not  merely  a  constructive 
^  an  actual  delivery.  The  King  had  merely  a  pledge,  but  the 
liopeity  was  in  Mathie.  At  this  rate,  goods  in  the  King's  cellar 
W&e  not  saleable,  except  for  ready  money.  These  goods  hare 
^  a  kind  of  credit  to  Mathie.'' 

Lord  Hbbmamd. — ''  I  think  the  interlocutor  right,  on  the  ground 
^  ^wre  was  here  an  ambiguous  custody.** 

^  Pterident  Campbell's  Session  Papers,  vol.  115. 
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1810.       property  and  possession  of  goods  when  under  their  ke 

ing.    By  this  means,  they  acknowledge  that  they  held  ' 

SPBNCE  goods  from  that  instant  for  and  on  account  of  the  yend< 
AiTCBiB,  &c.  ^^^>  accordingly,  as  his  agents  and  castodiers^  they  gare  af 
him  the  key  of  the  cellar  when  required,  delirered  eighth 
puncheons  of  the  rum  to  his  order,  and  permitted  him  to  guj 
the  remainder.  These  acts  not  only  constitute  an  acknc 
lodgment  that  their  possession  of  the  goods  was  constr 
tively  that  of  Mathie,  being  retained  for  him  and  on 
account ;  but  they  amount  to  an  actual  admission  of  Mat 
himself  into  direct  and  personal  possession,  by  permitti 
him  to  deal  with  the  property  as  his  own,  disposing  of  pa 
and  exercising  a  direct  dominion  and  control  over  the  i 
mainder.  The  circumstances  of  this  case,  therefore,  are 
much  more  direct  and  unequiyocal  proof  of  an  admisdc 
into  possession  than  many  which  have  been  considered  i 
decisive  of  that  fact.  Thus,  if  goods  had  been  deposited  i 
a  distinct  cellar  belonging  to  the  vendors,  a  delivery  of  tli 
Harper  v.  key  of  that  cellar  to  the  vendee  would  have  tranferred  tb 
S2*47?^''  possession. 

per  Lord  Ken.     So,  marking  a  case  in  which  goods  were  packed,  while  i 

yon ;  Ellis  v,  the  custody  of  a  warehouseman,  was  held  to  be  a  takia 

Dumf.  and     possession,  and  to  constitute  the  custodier  of  the  goods  tb 

East,  p.  464.  warehouseman  of  the  vendee.     Also,  packing  and  repackin] 

Ellis  V.  Hunt,  by  a  general  agent  of  the  vendees,  without  his  knowledge 

Leeds  and      ^*^®  been  adjudged  conclusive  of  the  question  of  acUu 

Others  v.       delivery,   and  an  alteration  of  possession.     If,   therefor 

^^"fi'^*' I;".!' possession  of  the  rums  was  delivered  to  the  purchaser,  pri( 

320.  '  ^^  ^^  bankruptcy,  the  right  of  the  sellers  to  reclaim  thei 

was,  ipso  facto,  gone,  whether  the  law  of  stoppage  of  goo< 

in  transitu  was  previously  applicable  to  the  case  or  ilc 

2.  Besides,  the  right  which  a  vendor  has  to  stop  goods» ; 

case  of  the  vendee's  insolvency,  whilst  in  their  passage  < 

transit  to  him,  has  no  place  here.    There  was  no  Iroiud) 

or  journey  of  the  goods  from  the  place  of  sale  to  that 

final  delivery,  during  which  they  could  be  stopped  or  i 

rested.    There  was  no  middleman  or  carrier  intrusted  wi 

them  for  the  purpose  of  conveyance  from  out  of  whose  to 

tody  they  could  be  taken.    I'hese  things  are  esaentiiil,  1 

the  law  of  England,  to  raise  the  question  of  arrestment 

transitu.    There  can  be  no  right  to  stop  goods  in  thefar  pi 

sage  from  one  place  to  another,  where  the  transit  is  dihes^ 

complete,  and  where  the  goods  have  no  passage  to  petfoi 

from  one  place  to  another.    In  the  present  case,  thditi  W 

no  other  place  of  final  delivery  in  the  view  of  the  buyer  »i 
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0ellen,  than  the  spot  in  which  the  goods  lay.    It  was  a  sale       1810. 
of  tho  rum  in  the  warehouse  of  Messrs.  Sandeman,  to  be  dd*    — ■ 


Brered  there.  The  transfer,  in  the  books  of  the  ware-  ^^^^^ 
homeman,  from  the  names  of  Anchie,  lire,  and  Go.  to  that  a9chib,  &o. 
of  William  Mathie,  was  complete  delivery.  The  question, 
therefore,  as  to  what  shall  be  considered  such  a  construe- 
ti?e  delirery  to  a  carrier  as  to  render  the  Tendee  liable  fot 
die  price  of  the  carriage,  and  subject  to  the  loss  of  the 
goods,  without  divesting  the  vendor's  right  to  arrest  them 
b  their  passage  to  the  place  of  delivery,  does  not  arise. 
The  true  point  is,  Whether  the  buyer  or  sellers  are  to  be 
considered  in  possession  of  the  goods  by  the  intervention  of 
Messrs.  Sandeman,  as  agents,  and  to  which  of  them  the 
possession  in  their  cellars  is  to  be  referred  ?  This  point  can- 
not admit  of  dispute.  After  intimation  of  the  order  to  de- 
lifer  the  rums  to  Mathie,  they  lay  in  the  cellars  at  his  risk, 
ind  subject  to  his  disposal.  From  that  moment  he  became 
table  for  the  duties,  and  also  for  payment  of  the  ware- 
house rent,  while  the  respondents  were  entirely  discharged 
of  all  liability  on  these  accounts.  When  the  order  was  in- 
timated, and  the  puncheons  marked  in  Sandemans'  books, 
as  sold  to  Mathie,  all  privity  of  contract  ceased  between 
Hessns.  Auchie,  Ure,  and  Co.  and  Messrs.  Sandeman. 
ifter  this,  Sandemans  held  the  rums  for  Mathie,  in  whose 
ponession  they  now  were,  through  these  gentlemen,  as  cus- 
todiers. After  this  possession,  there  could  be  no  right  to 
todaim.  But  even  supposing  the  Sandemans  were  held  in 
law  to  be  the  custodiers  for  Auchie,  Ure,  and  Co.  of  the 
nun,  up  to  the  time  when  the  eighteen  puncheons,  out  of  the 
thirty-two,  were  delivered  to  Mathie,  still  there  appears  no 
intention,  either  previous  to,  or  at  the  time  of  delivery,  to  Slabej  and 
p?e possession  of  part  and  withhold  the  rest;  the  delivery ^^^"••^^y* 
tf  the  eighteen  puncheons  must  be  taken  to  be  quateniu  Si  Others,  2 
Wifery  of  the  whole,  so  as  to  vest  the  entire  property  in  ^^^  Black. 
Xathie,  exempt  from  any  right  of  the  seller  to  reclaim. 

Pleaded/or  the  Respondents, — The  present  being  a  ques- 
tion between  the  vendors,  who  have  received  no  value  for 
the  rum,  and  the  creditors  of  the  vendee,  who  wish  to  apply 
H  to  their  own  payment,  the  point  is.  What,  as  between  the 
vendors  and  vendee,  is  sufficient  to  complete  the  transfer- 
ence of  the  goods  and  prevent  stoppage,  where  the  price 
has  not  been  paid  ?  In  all  continental  states,  the  vendor  is 
^atitled  to  demand  his  goods  back,  or  to  claim  a  privilege, 
noompetitioii  with  other  creditors,  where  the  vendee  fails 
^riAoQft  fBying  ifce  price,  and  where  the  goods  are  still  dis- 
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1810.       tinguishable  from  the  other  property  of  the  bankmpt. 

different  rule  has  been  established  in  England,  and  is  no 


8PSNCK      adopted  in  Scotland,  viz.  That  wherever  the  goods  hai 

AucHiB  &c.  come  into  the  actual  possession  and  custody  of  the  vende 

the  property  is  to  be  held  as  finally  transferred  beyond  tl 

reach  of  restitution,  although  tho  price  should  be  still  w 

paid.     It  was  not  without  difficulty  that  this  rule  was  esta! 

lished ;  it  was  not  without  regret  that,  in  some  late  cases, 

has  been  acceded  to  as  a  settled  point.     Lord  HardwicM 

in  delivering  his  opinion  on  this  subject,  more  than  halfl 

Snee  v.  Pres- century  ago,  said,  "  Although  goods  were  delivered  to  9 
cot,  1  Atk.      *,      •     •     1    T         ij  <3     C7  ,    ,     ^.  1  «_ 

249\  pnncipal,  1  could  never  see  any  substantial  reason  io 

"  the  original  proprietor,  who  never  received  a  farthij 
"  should  be  obliged  to  quit  all  claim  to  them,  and  com^ 
"  as  a  creditor^  only  for  a  shilling  perhaps  in  tho  poiifi 
"  unless  the  law  goes  upon  the  general  credit  the  brankmj 
Inglis  V.  "  has  gained  by  having  them  in  his  custody."  In  a  later  case 
?  Ewt^'si^'  *^^  ^^^  judges  in  the  Court  of  King's  Bench,  in  comparing  thi 
English  law  with  that  of  Russia,  (which,  like  that  of  oihe 
continental  states,  allows  restitution  on  bankruptcy  wherefe 
the  goods  can  be  identified),  expressed  regret  that  a  la^ 
so  equitable  was  not  adopted  in  England.  And,  again,  in  i 
Nwle  •.  Ball,  gtill  later  case,  Lord  Kenyon  said,  '*  If,  in  those  cases,  wher 
117" '  ^  "  goods  continue  in  bulk,  and  discernible  from  the  genera 
"  mass  of  the  trader'*s  property  at  the  time  of  bankruptcy 
"  they  could  be  returned  to  the  original  owners,  who  hav< 
'*  received  no  compensation  for  them,  without  injury  to  th< 
"  claims  of  others,  it  would  be  much  to  be  wished."  Al 
though,  therefore,  the  rule  be  too  firmly  fixed  to  allo^ 
goods  to  be  reclaimed  after  actual  delivery,  this  is  a  ml 
which  is  not  to  be  farther  extended.  There  are  cases  i 
which  actual  delivery  at  the  moment  of  sale  is  impossible 
as,  for  example,  goods  sold  or  ships  sold  at  sea,  goods  io 
foreign  country,  or  commodities  in  the  hands  of  a  manufa< 
turer  unfinished.  In  such  cases,  the  rule  of  law  that  n 
quires  actual  delivery  has  been  relaxed,  on  considerations  ( 
equity,  that  where  t/ie  price  is  paid^  the  best  delivery  thf 
the  circumstances  admit  of  is  received  as  constructively  stt 
ficient  to  pass  the  property.  But,  in  no  other  circumstanci 
whatever,  is  any  thing  less  than  actual  and  real  delivery  hel 
to  complete  the  transference,  and  divest  the  vendor  of  ii 
right  to  resume  the  goods  on  failure  of  the  vendee.  This 
now  completely  settled  as  the  law  in  both  parts  of  tl 
island  ;  and  the  cases  by  which,  in  England,  it  has  been  e 
tablished  are  thus  summed  up  by  Judge  Buller,  in  speakii 
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of  ibe  doctrines  of  stopping  in  tranritu :— "  In  former  cases,       leio. 
tlie  line  has  been  precisely  drawn,  and  they  all  tarn  on 


the  question,  Whether  or  not  there  has  been  an  (ictual      «p»"«« 


V. 


"  deUuery  to  the  bankrupt  ?  It  is  of  the  utmost  importance  aucbib,  &c. 
"  to  adhere  to  that  line,  for  if  we  break  through  it,  we  shall  ElHs  v.  Hunt, 
••  endanger  the  authority  of  the  cases  which  have  been  al-  464,^^™'    ^^' 
«*  ready  decided,  and  shall  fritter  away  the  rule  entirely." 
Was  there  here,  then,  an  actual,  or  only  a  constructive  de- 
livery ?  If  the  former,  it  signifies  nothing  whether  the  price 
was  paid  or  not?   If  the  latter,    the  admission  that  the 
price  was  not  paid,  offers  to  us  the  privilege  of  stopping  in 
transitu,  and  leads  directly  to  a  confirmation  of  the  judg- 
ment of  the  Court  below.     Now,  it  seems  to  be  indisputable, 
that  under  the  definition  of  actual  delivery,  none  can  be  in-  Stokes  «.  La 
duded,  in  which  there  is  not,  on  the  part  of  the  vendee,  ^*^"'®' ^ 
either  an  absolute  and  corporal  apprehension,  or,  at  least,  a  p.  4^6. 
direct  and  exclusive  possession,  custody  and  control,  with-  Hanter  «. 
out  the  intervention  of  any  third  party  or  middleman.     Ap-  BeaU  Ibid, 
plying  this  rule  to  the  goods  in  question,  they  cannot  be*^' 
said  to  have  been  actually  delivered.    They  were  not  given 
Qp  to  the  exclusive  control  and  possession  of  the  vendee, 
without  the  intervention  of  any  middleman.     And  no  act  of 
delivery  took  place  but  the  intimation  of  an  order  to  this 
xniddleman,  and  his  acceptance  of  that  order,  as  one  he 
^faonld  be  bound  to  obey  when  due  requisition  should  be 
Outde,  and  when  those  duties  should  be  paid,  for  which  the 
Soods  were  kept  in  bondage  under  his  key  and  that  of  the 
>^?6nue  officer. 

After  hearing  counsel. 

The  Lords  find,  that  the  pursuers,  in  the  application  to 
the  Water  Bailie,  are  not  entitled  in  law,  in  respect 
that  the  price  thereof  was  not  paid,  to  retain  the  pun- 
cheons of  rum  in  question,  sold  by  them  to  William 
Mathie,  which  were  remaining  in  the  Eing^^s  cellars. 
Find,  That  in  the  circumstances  of  this  case,  these 
goods  ought,  (in  a  question  as  between  the  vendor 
and  vendee  thereof,  in  whose  possession  the  same 
were),  to  be  considered  as  being  in  the  possession  of 
William  Mathie  the  vendee,  before  he  became  bank- 
rupty  inasmuch  as  Messrs.  Sandieman  ought,  in  such  a 
question,  between  such  parties,  in  the  circumstances  of 
this  case,  to  be  considered  as  holding  them  prior  to  the 
bankruptcy,  as  the  agents  and  servants  of  the  vendee 
only.  And  it  is  therefore  ordered  and  adjudged.  That 
all  parts  of  the  several  interlocutors  complained  of,  so 
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f»10.  far  as  they  are  inconsistent  with  this  finding,  be,  and 

' —  the  same  are  hereby  reversed.    And  it  is  further  6r- 

"^*&c!'^^'''  dered,  that,  with  this  finding,  the  cause  be  remitted  to 

V.  the  Cpurt  of  Session  in  Scotland  to  do  therein,  and 

*""&c'°^'''  as  to  the  several  interlocutors  complained  of,  as  this 

finding  requires,  and  is  consistent  therewith. 

For  Appellant,  William  Adam^  M.  Nolan. 

For  Respondents,  Sir  Sam.  Romilly,  Geo.  Jos.  Bell,  Henry 

Brougham. 

Note. — Before  this  reversal  was  pronounced  in  the  House  of 
Lords,  it  had  been  decided  in  the  Court  of  Session,  in  another  case, 
(Tod  and  Co.  v.  Rattray,  Ist  Feb.  1809,)  upon  a  strongly  urged  opi- 
nion delivered  by  Lord  President  Hope,  that  their  judgment  in 
Spence  v.  Auchie,  Ure,  and  Co.,  was  erroneously  decided.  Lord 
President  Blair  and  Lord  Meadowbank  concurring  in  this. 


•   Appellahta ; 


Albxandisr  Mastbrton,  Robert  Bald, 
William  Fulton,  Bailies  of  the  Burgh  of 
Culross ;  James  Bennet,  Merchant-Coun- 
cillor and  Dean  of  Guild,  elected  at  the 
Meeting  at  Michaelmas  1803;  George 
RoLLAND,  Sir  Robert  Preston,  and 
Others,  Councillors  of  the  said  Burgh, 

David  Meiklejohn,  elected  Second  Mer-^ 
chant-Bailie   at  Michaelmas   1802,    andf     -^     nfuhmt 
Others,  Councillors  and  Office-Bearers  on       ^^ 
the  said  Burgh  of  Culross,        •        .       / 

House  of  Lords,  22d  March  1810. 

BuRGB  Election  of  Magistrates  and  Councillors. — Circum- 
stances in  which  it  was  held,  that  as  there  was  not  a  majority  of 
councillors  present  to  constitute  a  legal  meeting  of  council,  an 
ohjection  stated  to  the  legality  of  the  meeting,  on  that  ground,  was 
sustained*     Affirmed  in  the  House  of  Lords. 

This  was  a  dispute  about  the  election  of  the  Magistrates 
and  Councillors  of  the  burgh,  under  the  old  system  of  elec- 
tion, wherein  the  respondents  complained  of  that  election, 
and  prayed  the  Court  to  declare  the  election  void,  on  the 
following  grounds: — 1.  That  due  premonition  was  not 
given,  and  no  premonition  regularly  served.  2.  That  there 
was  not  a  quorum  of  council  present.  3.  That  the  election 
was  the  act  of  a  minority  of  councillors,  in  opposition  to  the 
act  of  the  tnigotity.    4.  that  it  #as  only  the  aci  of  a  certain 
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nbmbei^  ot  magfotrates  or  cbuiieillors,  taldng  trpdh  theni  to       isid. 
separate  from  the  majority,  who  had  been  such  fot  the  year 


preceding,  and  also  taking  npon  them  to  make  a  distinct  and  "''^ 
separate  election.  6.  That,  in  terms  of  the  statute,  16  Geo.  ramsat, 
II.  c.  11,  it  was  in  certain  essential  respects  the  act  of  the 
minority  of  magistrates,  councillors,  and  deacons,  respec- 
tively, separating  from  the  majority  of  those  having  right  to 
act  by  the  constitution  of  the  burgh,  and  making  a  separate 
election  of  magistrates  and  councillors. 

After  proof  and  much  discussion,  the  Court  pronounced 
this  interlocutor,  '*  Repel  the  objections  stated  in  the  com*  Mar.  5, 1805. 
"  plaint,  with  regard  to  the  summoning  the  council  for  the 
''  meeting  of  28th  September  1803 ;  but  find  that  there  was 
''  not  a  majority  of  councillors  present  to  constitute  a  legal 
'*  meeting  of  council  upon  the  said  28th  September ;  and, 
*'  therefore,  sustain  the  objection  stated  on  that  head,  and> 
*'  before  answer  as  to  the  other  points  in  the  cause,  appoint 
'*  the  counsel  for  the  said  parties  to  give  in  memorials  to 
"  see  and  interchange  the  same  betwixt  and 

"  the  second  box  day  in  the  ensuing  vacation." 

On  reclaiming  petition,  the  Court  adhered.  May  28, 1805. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  interlocutors  complained  of 
be,  and  the  same  are  hereby  affirmed. 

Per  the  Appellants,   Thos.  Plumer^  David  Boyle. 
'Fox  the  Respondents,  Henry  JErakine,  John  Ckrkf    Wm, 

Adam,  Thoa.  Thomson. 

NoTE« — ^Unreported  in  the  Court  of  Session. 


Robert  Hill,  Esq.  W.S.,  .         .         Appellant; 

Andrew  Ramsat  of  Whitehill,  Heir.at-Law  Id  ^  , 
of  George  Ramsay,  late  of  Whitehill,      J     MesponOmt. 

House  of  Lords,  SOth  March  1810. 

Sbryitude  of  Road— ^rescriptite  Use  and  Possession — Dere- 
liction.— ^A  servitude  of  road  was  claimed,  where  there  was  no 
writing  or  title  to  constitute  the  serritude,  and  solely  on  the 
ground  of  immemorial  use  and  possession.  Held,  on  the  eridence 
produced,  that  though  the  possession  and  use  were  pfdved  for  ii 
period  of  forty  years,  yet,  as  it  was  also  prot^,  that,  for  a  period 


BAMSAT. 
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1810.  o^  twenty  or  thirty  years^  that  possesBion  had  been  intenrnpted 

. .       plonghiDg  the  lands  oyer  which  the  serritude  of  road  was  dmrni 

HILL  the  same  was  to  be  held  as  haying  been  abandoned  and  dereli 

**  quished ;  and  the  possession  therefore  being  not  continuous  I 

interrupted,  the  same  was  not  effectual  to  constitute  the  seryita 
claimed. 

The  appellant,  Mr.  Hill,  purchased  a  farm,  called  Firt 
from  Mr.  Gadell  of  Banton,  being  part  of  the  lands 
Auchindinny,    conterminous  with  the  lands   of   Eirkett^ 
then  belonging  to  the  respondent's  brother,  the  deceae 
George  Ramsay  of  Whitebill. 

Soon  after  this  purchase,  Mr.  Hill  raised  an  action  hetm 
the  Court  of  Session  in  Scotland,  claiming  the  servitude 
a  road  through  the  inclosures  of  the  lands  of  Kirkettle, 
longing  to  the  respondent,  or  through  Kirkettle  Haugh,  u^ 
the  banks  of  the  riyerEsk,  setting  forth  **  that  his  predec: 
**  sors  in  the  lands  of  Firth,  had,  by  themselves,  or  tfa 
"  tenants  therein,  or  seryants,  or  others  employed  on  tkai 
"  lands,  been  in  the  uninterrupted  possession  of  a  road  Vn 
'*  the  ford  in  the  water  of  £sk>  at  the  foot  of  Eirketi 
"  cleugh,  passing  through  the  lands  belonging  to  Maj( 
"  Ramsay,"  for  more  than  forty  years. 

Major  Ramsay  alleged^  that  the  field  called  Garty  Hangh 
and  the  other  fields  interjacent,  had  been  ploughed  for  t 
period  beyond  the  memory  of  man,  without  any  space  for  i 
road  through  them ;  and  that,  more  than  thirty  years  ago 
Mr,  Ramsay  had  planned  and  executed  enclosures  of  the 
whole  farm  of  Eirkettle,  without  the  least  idea  of  any  sucl 
road,  and  without  any  objection  being  made,  either  by  th< 
proprietor  or  the  tenant  of  the  farm  of  Firth. 

The  Court  ordered  an  eye-sketch  of  the  present  aspect  c 
the  ground  to  be  made  out,  oyer  which  it  was  said  the  sei 
vitude  road  ran. 

A  proof  was  also  led  on  both  sides  in  support  of  their  n 
spective  allegations.  This  having  been  reported,  it  appeare 
from  the  proof  that  the  use  and  possession,  at  least  for  fort 
years,  was  made  out  by  the  witnesses ;  but,  on  the  othc 
hand,  there  was  proof  of  interruption  in  the  ploughing  u 
the  land  over  which  the  servitude  was  claimed,  for  man 
years,  and  the  usage  itself  had  ceased  for  a  period  of  twent 
or  thirty  years  anterior  to  the  present  attion. 

The  appellant  contended  that  the  eye-sketch  proved  tha 
the  track  of  road  in  question  remained  distinct,  ezceptinj 
in  some  places,  where,  from  recent  agricultural  operation! 
it  had  been  obliterated.      That   the   evidence    proyed 
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distinct  and  uninterrupted  use  in  the  occupiers  of  the  farm       isio. 
of  Firth  of  the  road  in  question,  in  every  way  in  which  that 


use  was  susceptible,  from  the  year  1737  to  1795,  though,  ^^^^ 
subsequent  to  the  year  1784,  the  use  was  less  frequent  than  bamsat. 
previous  to  that  period.  That  the  evidence  founded  on  by 
the  respondent  confirmed  that  of  the  appellant  as  to  the 
use,  and  where  it  did  not,  it  was  merely  negative,  and  no 
way  inconsistent  with  the  testimony  given  by  the  appellant's 
witnesses.  That  the  appellant's  predecessors  were  infeft 
in  this  farm,  with  parts  and  pertinents  ;  and  the  use  of  the 
road  for  forty  years,  being  once  made  out  in  point  of  fact, 
the  servitude  was  established,  which  could  not  be  lost,  ex- 
cept by  a  disuse  of  forty  years. 

The  respondent  contended,  it  was  doubtful  how  far,  when 
a  country  is  lying  open  and  uninclosed,  the  occasional  pas- 
sage of  a  few  people,  through  any  particular  part  of  it,  is 
su£Scient  to  create  or  constitute  the  legal  servitude  of  a  road, 
where  such  passage  is  neither  the  ordinary  nor  necessary 
communication  with  the  place.  2.  Whether,  when  such 
occasional  passage  goes  through  arable  ground,  the  labour- 
ing and  cropping  of  that  ground  without  challenge,  and 
without  leaving  any  space  for  a  road,  is  not  real  evidence 
that  such  road  is  not  at  all  a  matter  of  right,  or  at  least, 
that  this  ploughing  is  complete  interruption,  viafacti^  to 
bar  the  acquiring  any  servitude*  3.  When  a  road  can  only 
be  used  in  a  particular  way,  and  for  a  particular  purpose, 
and  when,  from  the  change  of  circumstances,  that  purpose 
no  longer  takes  place,  whether  the  party  who  is  allowed 
that  use,  is  entitled  from  mere  whim,  or  any  other  motive, 
to  reclaim  that  use.  4.  Whether  a  right  to  any  road,  which 
is  founded  on  no  other  title  but  mere  possession,  and  no 
wise  supported  by  any  contract  or  other  written  title,  may  be 
revived,  after  being  in  complete  disuse  for  a  period  of  twenty 
or  thirty  years,  as  it  was  undoubtedly  proved  to  have  been 
in  this  case.  It  was  clear  that  the  object  of  the.  appel- 
lant's proof  was  to  establish,  by  parole  evidence,  such  a 
degree  of  use  by  his  predecessors,  at  some  former  period  of 
the  road  in  question,  as  was  sufficient  to  create  a  legal  right 
in  him  again  to  revive  the  use.  But  the  respondent  con- 
tended that  this  claim,  in  such  circumstances,  was  untenable. 

The  Lord  Ordinary  found  the  use  and  possession  of  the  June  23, 1803. 
road  proved,  and  that  ^'  the  right  of  using  the  same  has  not 
"  been  altogether  abandoned  or  lost  by  dereliction  of  forty 
"  years."     On  representation,  his  Lordship  adhered.     But, 
on  reclaiming  petition  to  the  Court,  the  Lords  altered  and  May  25, 1804. 
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1810.       sustained  the  respondent's  defences,  and  assoilzied, 
farther  petition,  the  Court  adhered. 


BILL  Against  these  interlocutors  the  present  appeal  was  broi 

BAMfliiT.  *^  ^^®  House  of  Lords. 
Jan.  22, 1805.  Pleaded  far  the  Appellant. — According  to  the  lav( 
Scotland,  possession  for  forty  years  gives  aright  to  a  re 
and,  according  to  the  evidence  adduced  in  this  case,  there 
been  possession  for  a  longer  period  than  forty  years  of 
road  in  question.  The  possession  was  not  occasional,  but  < 
stant  and  continuous,  and  this  right  cannot  be  lost  excep 
a  disuse  of  forty  years. 

Pleaded  Jor  the  Respondent, — It  is  clearly  establishec 
the  proof,  that  there  never  was  at  any  one  period  such 
of  a  road  in  the  line  in  question,  as  to  create  a  servit 
upon  the  respondent's  lands;  so  that  if  the  question  wer 
be  judged  of  as  matters  stood  thirty  years  ago,  there  wo 
not  be  the  smallest  ground  for  supporting  the  claim  of 
appellant.  Where  the  constitution  of  a  road  depends  u] 
use  merely,  and  not  upon  writing,  the  use  proved  must 
continuous,  general,  uniform,  and  uninterrupted  ;  but  wb 
it  is  only,  as  in  this  case,  an  ambiguous  and  limited  use,  i 
interrupted,  it  cannot  avail.  If  the  constitution  of  the  rij 
was  founded  on  writing,  then  it  would  be  immaterial  w 
kind  of  use  had  followed  ;  but  here,  where  no  writing  ^xi 
and  where  the  whole  claim  is  rested  on  right  acquired 
use,  that  possession  must  be  of  the  most  unequivocal 
ture,  and  be  continuous  and  uninterrupted  for  forty  ye 
It  is  proved  by  the  witnesses  on  both  sides,  that  the  groi 
over  which  this  road  is  said  to  have  ran,  was  ploughed  ] 
otherwise  laboured  without  the  smallest  regard  to  such  re 
It  is  more  than  thirty  years  since  Mr.  Ramsay  began  to 
close  these  lands ;  and  he  never  heard  of  such  road,  nor ' 
any  objection  stated  to  these  operations  during  all  t 
time.  A  right  founded  on  possession  alone  must,  from 
very  nature,  depend  upon  the  continuance  of  that  posi 
sion,  and  no  more  discontinuance  is  necessary  to  put  an 
to  the  right  than  what  is  necessary  to  show  that  the  dii 
is  deliberate  and  intentional.  Eodem  modo  amiHtur  j 
seseio  quo  aquiritur. 

After  hearing  counsel,  it  was 

Ordered  that  the  interlocutors  complained  of  be,  and 
same  are  hereby  af&rmed. 
For  Appellant,  Wm.  Adam^  Henry  Brougham. 
For  Respondent*   Wm.  Alexander^  Fra.  Homer. 

NoTB.-rTnnf9parted  in  the  Cpvt  of  Session. 
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Samuel  James  Douglas,  an  Infant,   and  J  *^"        7 

John  Douglas,  W.  S.,  Tutor  at  Law  to  >  Appellants ;  ^ '     ' 

said  Infant,             .             •             .           )  E'^irxwoii. 

John  Smith  Wilson  of  Netherhouse,  Respondent. 

House  of  Lords,  8th  May  1810. 

Disposition — Absolute,  or  in  Security — Absolute,  or  in  Trust 
— Act  ]  ()96,  c.  25. — A  disposition  of  lands  ex  Jacie  absolute  and 
irredeemable,  was  granted  to  a  partj  without  any  back  bond.  The 
grantor  of  the  conveyance,  for  many  years  thereafter,  continued  to 
act  in  all  respects  as  proprietor  with  reference  to  the  lands,  in 
lifting  rents,  granting  receipts  for  these  rents,  and  granting  leases 
of  the  lands ;  and  he  contended  by  these  proofs, — of  writings,  of 
acknowledgments  and  admissions  of  the  grantee,  sufficient  eri- 
dence  was  adduced  to  show  that  the  grantee  was  a  mere  trustee  or 
incumbrancer.    Held  that  the  disposition  was  absolute  and  irre-  ^ 

deemable,  and  that  he  could  not  redeem  or  reclaim  the  lands. 

The  lands  of  Broom  originally  belonged  to  the  infant  appel- 
lant's ancestors,  but  had  been  sold  to  the  respondent  in  1764, 
under  a  conveyance  ex  facie  absolute  and  irredeemable. 

There  had  previously  existed  between  the  parties  a  series 
of  money  transactions,  in  which  the  appellant^s  ancestor 
became  ultimately  the  debtor.  And  the  present  action  of 
reduction,  declarator,  and  count  and  reckoning  was  brought 
by  him,  to  have  it  found  that  the  said  disposition  and  convey- 
ance granted  to  the  respondent  was  merely  in  security,  and 
that  he  had  a  right  to  redeem  on  payment  of  the  sum  due 
thereon. 

There  was  no  back  bond  to  found  on ;  but  the  appellant 

maintained  that  the  following  were  sufficient  circumstances 

of  evidence  to  show  that  the  disposition  was  not  absolute  in 

its  uature,  but  redeemable  on  payment  of  the  debt : — 1st. 

That  Mr.  Wilson  of  Maidenhill,  the  appellant's  ancestor,  ajfter 

the  date  of  this  disposition,  kept  possession,  and  alwaya 

drew  the  rents,  which  was  proved  by  accounts  and  receipts, 

as  well  as  by  bills  granted  to  him  therefor.    2d.  That  the 

^rvices  of  kain-fowls  stipulated  in  the  leases  of  Brown^ 

^Qre  all  performed  and  delivered  to  Mr.  Wilson  of  Maiden.- 

hWi.    3d*  That  he  paid  for  the  repaij^s  on  the  houses  and) 

dikes  pf  tJ^e,  farms.    4th.  That  h^  paid  fpr  s^%  yea,rs  tbei 

^chpolmasterfs  ifi^axy  ej^igible  against;  th^  prppevty,  as  pe^i; 
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1810.       receipts.    5th.  That  he  granted  a  lease,  of  this  date,  (m 
twenty-two  years,  of  a  part  of  the  lands  of  Broom,  so  alle^i 


DOUGLAS,  &o.  ed  to  be  conveyed  and  sold  absolutely.     6th.  That  a 
WILSON,     rence  was  thereafter  entered  into  between  Mr.  Wilson 


Mar.  12,1767.  Maidenhill  and  Mr.  Barclay  relative  to  the  value  of  a  i 
piece  of  ground  of  Broom.     This  matter  was  settled 
granting  a  perpetual  lease  in  1769  to  Mr.  Barclay  of  *~  _ 
piece  of  ground,  which  describes  *'  John  Wilson  of  Maid^^ 
**  hill,  in  the  parish  of  Mearns,  heritable  proprietor  of 
**  lands  after   let."     To  this  lease  the  respondent  sig^^ 
as  a  consenter  thus,  **  with  the  consent  of  John  Smith,  <z*^i 
•*  Wilson  of  Netherhouse."     On  7th  June  1770,  the  ten^a 
having  fallen  into  arrear,  Mr.  Wilson  of  Maidenhill  regioK^e 
ed  the  tack,  and  charged  him,  in  the  character  of  propria  toj 
which  was  arranged  by  an  assignation  to  him  of  the  stoci, 
crop,  &c.  on  the  farm,  in  security.    In  the  following  year, 
1771,  a  new  assignation  was  granted  to  "  John  Wilson  of 
**  Maidenhill,  my  landlord."     And  in  a  discharge  and  re* 
nunciation  of  the  lease  granted  by  the  said  John  Wiboo, 
which  sets  forth,  **  considering  that  John  Barclay,  my  teik- 
**  ant,  has  delivered  up  his  tack  of  my  lands^'*  &c  to  which 
discharge  the  respondent  was  one  of  the  testamentary  wit- 
nesses.    He  also  acted  as  Commissioner  of  Supply  on  ac- 
count of  this  property.     There  was  also  a  receipt  prodaced, 
signed  by  the  respondent,  to  show  that,  for  long  after  the 
date  of  this  conveyance,  and  in  1775,  accounts  were  not 
closed  between  them,  and  that  he  had  paid  the  respondent 
at  that  date  £100  *^  to  account." 

There  was,  further,  an  admission  made  by  the  respondent^ 
in  a  former  process,  to  this  effect : — **  The  £200  was  paid, 
**  and  the  bill  for  the  balance  accepted  by  the  petitioner 
"  having  hitherto  deferred  taking  possession  of  the  lands,  tn 
*'  order  to  afford  Maidenhill  every  possible  opportunity  of 
*'  redeeming  them,  by  making  payment  of  what  he  owed  to 
•*  the  petitioner."  There  was  also  produced  the  draft  of  a 
bond  which,  though  intended  to  be  executed  to  show 
that  this  disposition  was  redeemable,  yet  was  never  exe- 
cuted. 

The  appellant  contended  that  these  proofs  by  writinga, 
acknowledgments,  and  admissions  and  circumstances  otb^ 
wise,  amounted  in  law  to  the  written  evidence  required  if 
the  statute  1696,  c.  25,  to  establish  a  trust,  and  to  iJiow  that 
the  respondent  was  a  mere  incumbrancer.  In  defence,  ^ 
was  stated,  that  there  was  an  absolute  and  irredeemable 


CASES  ON  APPEAL  PROM  SCOTLAND.     805 

the  lands  of  Broom  to  the  respondent,  and  that  the       1810. 
fcated  in  the  disposition  as  paid,  consisted  in  part  of 


ritable  securities  which  he  had  previously  over  the  douolas,  &c. 

^y«  WILBON. 

n  these  facts,  Lord  Glenlee,  Ordinary,  held  that  the 
dent  was  bound  to  hold  count  and  reckoning  with  the 
mt,  and,  on  payment  of  any  balance,  that  he  must 
>yer  the  property  to  him.  But,  on  reclaiming  petition 
Court,  this  judgment  was  pronounced  : — "  The  Lords  May  14,1802. 
ig  advised  this  petition,  with  the  answers,  replies, 
duplies,  alter  the  interlocutor  reclaimed  from,  find 
lale  of  the  lands  of  Broom  absolute  and  irredeemable, 
assoilzie  the  defender,  and  decern."  On  reclaiming 
n  against  this  interlocutor  the  Court  adhered.  Feb.  28,1H(i4. 

linst    these    interlocutors   the   present   appeal    was 
It  to  the  House  of  Lords. 

ided  for  the  Appellant. — Abstracting  the  question 
my  special  rule  of  the  statute  or  common  law,  and 
it  merely  as  a  question  of  evidence,  there  can  be  no 
that  the  relation  of  the  parties  was  merely  that  of 
'  and  creditor,  not  that  of  seller  and  purchaser ;  and 
le  disposition  and  conveyance  in  question  was  a  mere 
y,  and  not  an  absolute  and  irredeemable  right.  Be- 
Ist.  The  respondent  has  judicially  admitted,  so  late 
^3,  that  the  conveyance  was  redeemable.  2d.  That 
sion  was  all  along  retained  by  the  alleged  seller,  by 
the  rents,  granting  leases  of  the  farm,  and  doing  other 
ich  as  alone  belong  to  a  proprietor.  The  respondent 
ids  to  explain  away  these  proofs,  by  alleging,  that 
gh  at  first  the  conveyance  was  only  intended  to  be  in 
tjf  yet  that,  in  1773,  it  became  finally  absolute.  That 
his  there  was  an  entire  change  in  the  nature  of  the 
That  he  then  took  sasine  on  his  absolute  conveyance, 
0  had  possession ;  but  there  is  no  evidence  of  such 
e  of  the  nature  of  the  right.  The  accounts  then 
)  rendered  did  not  prove  such  change ;  and  the  sasine 
only  proved  an  intention  to  complete  his  heritable  se- 
.  Neither  the  rules,  therefore,  of  the  common  law, 
le  Scotch  statute  with  regard  to  trusts  1696,  c.  29,  can 
any  bar  to  the  evidence  by  which  the  real  nature  of 
resent  conveyance,  as  being  one  in  itself  reducible,  is 
it  to  be  established.  In  former  times,  the  most  solemn 
land  conveyances  were  frequently  cut  down  by  mere 
e  proof.    And  although  by  the  statute  1696  it  is  de- 

L.  V.  X 


WILSON. 
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1810.       clared  that  no  declarator  of  trust  shall  bo  sustained  < 

■    cept  '*  a  declaration  or  back  bond  of  trust,  lawfully  m 

D0UOCA8,  &c.  ««  scribed  by  the  person  alleged  to  be  trustee,"  be  p 

duced,  yet  the  law  had  never  been  interpreted  so  rigidly 

not  to  admit  of  proof  of  the  nature  now  adduced  as  sufficie 

which  comprehends  the  judicial  admission  of  the  party. 

Pleaded  far  the  Respondent. — The  appellant  is  barred 
law  from  challenging  the  respondent's  title,  because  he  1 
produced  an  ex  facie  absolute  and  unexceptionable  conY< 
ance,  for  a  valuable  consideration,  from  the  appellant's  p 
decessor,  followed  by  an  uninterrupted  possession  for  thi 
years.  He  is  therefore  entitled  to  found  upon  those  gene 
principles  of  law  on  which  the  security  of  purchasers  a 
landholders  in  general  depend,  and  to  plead  that  he  is  i 
bound  to  enter  into  any  detail  whatever,  or  to  explain  h< 
he  acquired  right  to  the  lands  of  Broom.  According  to  t 
law  of  Scotland,  an  absolute  and  unqualified  conveyance 
land  cannot,  in  opposition  to  written  evidence,  be  constm 
into  a  conveyance  in  trust  or  security  only,  on  mere  extra 
eous  presumptions.  The  general  rule  founded  upon  the 
principles  is,  that  effect  must  be  given  to  the  written  tit 
declaring  clearly  and  explicitly  the  intention  of  the  partv 
without  regard  to  the  inferences  or  conjectures  which  m 
be  drawn  from  extraneous  circumstances  when  set  in  opp 
sition  to  written  documents  and  titles.  The  present  ca 
falls  clearly  under  the  act  1696,  which  excludes  all  challeD( 
of  title  upon  the  allegation  of  trust,  unless  the  trust  I 
instructed  by  a  written  declaration  or  backbond,  or  offer  • 
proof  by  the  oath  of  party. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be»  and  t] 
same  are  hereby  affirmed. 

For  Appellants,  Sir  Samuel  Romilly^  Fra.  Homer. 
For  Respondent,  Ad,  Colquhoun,  Wm,  Adam,  Thomas  1 

Baif 

Note.— -Unreported  in  the  Court  of  Seasiim. 
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Andrbw  Blanb,   W.  S.,  Trustee  for  Sir  )     .      „     .  blani 

.  ^  >  Appellant; 

AffDKBW  GaTHCART,  .  .  ) 


V. 
TBS  SARL  or 


Archibald,  Earl  of  Cassillib,  and  Others,   Bespondents.    cAftBiLus,  &o. 
House  of  Lords,  9th  May  1810. 

GsifKRAL  Servicb. — ^Tke  question  was,  whether  a  general  service 
<ioold  establish  in  Earl  David  the  character  of  heir  of  provision 
to  bis  brother,  so  as  to  connect  him  with  the  deed  1748  !     The 
Oojut  of  Session,  under  a  remit  from  the  House  of  Lords  to 
reconsider  the  question,   altered  their   former  judgment  as  to 
tbe  effect  of  this  service  of  1776,  and  found  that  it  was  not 
a  service  as  heir  of  provision  to  connect  Earl  David  with  the  deed 
1748,  or  any  similar  deed  ;  and,  therefore,  that  the  lands  spe- 
cially mentioned  in  the  interlocutor  were  not  carried  by  that  ser- 
noe.     But,  2.  In  regard  to  the  other  lands  specially  mentioned 
in  the  interlocutor,  the  Court  found  that  no  remit  having  been 
made  as  to  them,  they  adhered  to  their  former  interlocutor.     The 
first  point  being  in  favour  of  the  appellant,  no  appeal  was  brought 
ss  to  it,  but  he  brought  an  appeal  on  the  second  point,  contending 
that  these  lands  fell  under  the  remit.     Held  that  it  was  not  the  in- 
tention of  the  House,  by  their  remit  to  the  Court  of  Session,  to 
sntborize  the  Court  to  review  their  interlocutors  in  regard  to  those 
kads,  and,  therefore,  appeal  dismissed. 

The  particulars  of  this  case  are  reported  at  page  1  of  this 
volume. 

The  House  of  Lords  affirmed  tbe  judgment  of  the  Court 
of  Session,  in  so  far  as  related  to  the  lands  in  the  charter  of 
^774,  but  quoad  ultra  remitted  back  to  the  Court  of  Session 
"  to  review  all  the  interlocutors,  as  far  as  they  respect  the 
"effect  of  the  service  of  Earl  David  in  1776,  with  regard  to 
^theknds  of  Enoch  and  Little  Enoch,  the  lands  of  Port- 
"i&ark  and  Polmeadow,  the  tenements  in  May  bole,  and 
**  teinds  conveyed  by  Crawford  of  Ardmillan,  or  any  other 
''lands  or  subjects,  the  title  to  which  is  in  dispute  in  this 
"  <^ase,  if  any  such  there  be,  not  ruled  by  the  aforesaid 
affirmance,  and  to  hear  the  parties  again  as  to  the  effect  of 
'  the  said  service,  as  to  the  said  lands  and  teinds,  and  as  to 
^6  right  to  the  said  lands  and  subjects,  and  to  do  there- 
upon as  to  the  Court  shall  seem  meef 
.  '^  terms  of  this  remit,  the  Court  of  Session  resumed  con- 
juration of  the  question,  and  ordered  parties  to  give  in 
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1810.       mutual  memorials  upon  the  points  in  the  cause  remitted  i 
■  reconsideration.    These  memorials  having  been  given  i 

BLAME  ^Q^  debate  bad  thereon,  the  Court  pronounced  this  inted 
THK  BARL  07  cutor  : — '*  Tho  Lords  having  advised  the  mutual  memorii 
cAMiLLis,  &c. ««  for  the  parties,  they  find  that  Earl  David*s  general  servi 
*  '  "  in  1776  was  not  a  service  as  heir  of  provision  to  conne 
"  him  with  the  settlement  in  1748,  or  with  any  similar  de^ 
"  of  provision  or  settlement,  and,  consequeutly,  was  not  sni 
"  cient  to  carry  the  subjects  which  were  specially  provide 
'*  by  any  such  deed,  and  were  not  contained  in  the  chart 
''  1774,  or  in  any  other  title  deed  or  charter  of  a  simil 
"  nature  :  Find  that  this  description  applies  to  the  lands 
'*  Enoch  and  Little  Enoch,  the  lands  of  Portraark  and  P< 
''  meadow,  the  tenements  in  May  bole,  and  the  teinds  oo 
"  veyed  by  Crauford  of  Ardmillan,  and  that  they  were  n< 
"  carried  by  the  general  service ;  therefore  sustain  d 
'*  reasons  of  reduction  as  to  these  subjects,  and  so  far  alt 
"  their  interlocutor  of  16th  November  1802;  repel  the  d 
*'  fences,  and  reduce,  decern  and  declare,  in  terms  of  tl 
''  summons ;  but  with  regard  to  the  lands  of  M^Gowanston 
"  Mill  of  Drumgirloch,  Dunnymuck,  Whitestone,  Pennyglei 
'*  Barony  of  Greenan  and  lands  of  Balvaird ;  find  that  tl 
'*  order  of  the  House  of  Lords  contains  no  special  remit  i 
"  to  these  lands,  nor  has  the  pursuer  sufficiently  made  oi 
"  that  they  fall  under  the  general  remit,  or  at  any  rate,  thi 
**  the  interlocutors  formerly  pronounced  as  to  these  lane 
^^  ought  to  be  altered ;  and  therefore  adhere  to  the  said  ii 
"  terlocutors,  and  decern." 

This  interlocutor  thus  held  that  the  appellant's  challeng 
was  good  as  to  the  lands  called  the  Pendicles.  But  he  wi 
not  content  with  this  success,  and  therefore  insisted  furthi 
as  to  the  other  lands. 

Both  parties  reclaimed.  The  respondents  prayed  to  alt* 
this  interlocutor,  and  to  assoilzie  from  the  conclusions  oft! 
action,  in  terms  of  the  former  judgments  pronounced  by  tl 
Court.  The  appellant,  on  the  other  hand,  contended  in  fa 
petition,  that  the  interlocutor  was  much  too  favourable  T 
the  respondents  ;  and  he  endeavoured  to  establish  the  thri 
following  propositions,  1.  That  the  order  of  the  House 
Lords  contained  a  remit  as  to  the  whole  lands  and  subjec 
in  dispute,  excepting  those  contained  in  the  charter  177 
and  similar  titles;  consequently,  that  the  remit  embnuH 
the  lands  of  M*Gowanstone,  Mill  of  Drumgirloch,  Duno 
mucky  Whitestone,  Pennyglen,  Barony  of  Greenan,  »J 
lands  of  Balvaird. 
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2.  That  the  last  recited  interlocntor  of  the  Court  below,       1810. 
And  the  interlocutors  formerly  pronounced  in  the  cause,  with 
c^eipect  to  the  several  lands  just  enumerated,  ought  to  be 


BLAMB 

^^teredy  and  the  reasons  of  reduction  sustained  as  to  these  tbk  barl  o? 
-I«.nd«,  in  regard  that  the  same  are  not  contained  in   the^^*"''''*"^*'^- 
<2Aarter  1774,  or  similar  titles,  and  that  David,   Earl  of 
'C^aaullis,  made  up  no  regtdar  titles  thereto. 

3.  That  in  case  their  Lordships  still  remained  of  opinion 

^fatt  the  titles  made  up  by  Earl  David  appeared  sufficient 

vest  the  said  lands  and  subjects  in  his  person,  the  appel- 

\i  was  entitled  to  show  further,  by  writings  in  the  hands 

o*the  respondents,  or  under  their  power,  that  Earl  David 

X^^y  under  limitations  and  prohibitions,  which  disabled  him 

Anom  alienating  those  subjects,  to  the  prejudice  of  the  heirs 

^ssUed  by  the  disposition  1748,  and  that  therefore  the  Court 

^Aould  grant  letters  of  incident  diligence  against  havers,  for 

■"recovering  all  deeds  of  settlement  and  other  writings  calcu- 

l^ated  to  instruct  this  fact.     After  answers  were  given  in,  the 

Ooart  finally  pronounced  interlocutors  adhering,  and  refus- Nov.  24,1807. 

iaig  the  prayer  of  both  petitions. 

Against  the  interlocutor  of  10th  Feb.  1807,  in  so  far  as  it 
"vras  complained  of  by  his  reclaiming  petition,  and  from  the 
•aid  interlocutor  of  24th  Nov.  1807  adhering  thereto,  the 
appellant  brought  his  appeal  on  the  27th  Jan.  1808. 

Pleaded  for  the  Appellant. — 1.    The  judgment  of  the 

Boose  of  Lords  consists  of  two  distinct  parts : — 1st,  That 

^^hieh  affirms  the  interlocutors  appealed  from,  to  a  certain 

specified  extent ;  2d,  That  which  remits  back  the  cause  to 

the  Court  of  Session  for  further  consideration.     It  is  clear 

that  the  judgment  must  be  held  to  have  embraced  the 

^liole  cause  which  was  carried  to  appeal ;  for  to  say  that  it 

^  not,  is  in  other  words  to  maintain,  that  besides  the  part 

^firmed,  and  the  part  remitted,  there  was  a  part  still  left 

^•pending  in  the  House  of  Lords.  If  it  embraced  the  whole 

^oae,  it  necessarily  followed  that  the  interlocutors  of  the 

Court  below,  in  as  far  as  they  were  not  affirmed,  fell  under 

^  remit.     And  the  question,  therefore,  came  to  be.  To 

^^  extent  did  the  affirmance  go  ? 

1q  regard  to  this,  the  words  and  meaning  of  the  judg* 
^  Qient  were  thought  to  bo  clear.  It  is  ordered  and  adjudged 
^  That  all  the  interlocutors  appealed  from  in  the  said  ap- 
"  peal,  so  far  as  the  same  relate  to  the  lands  and  subjects 
"  ^ntained  in  the  charter  of  1774,  or  in  any  similar  titles, 
'*  ^9  and  the  same  are  hereby  affirmed."    The  affirmance 
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1810.       then  extends  to  **  the  lands  and  sabjects  contained  in  tl 

*'  charter  of  1774,  or  any  similar  titles ;  bnt  it  extends  i 

BLARB  further.  It  thus  became  matter  for  inquiry,  what  lands  aa 
TBB  BAIL  07  Bubjects  which  are  not  contained  in  the  charter  1774,  or 
CA88ILU8,  &o  similar  titles,  the  respondents  cannot  plead  an  affirmance , 
2.  With  regard  to  the  expression  **  similar  titles/'  ^ 
meaning  does  not  seem  to  admit  of  any  doubt.  It  m^a 
titles  having  the  same  destination  as  the  charter  1774, 
heirs  and  assignees,  and  remaining  personal  at  the  deatli  i 
Earl  Thomas,  so  as  to  admit  of  being  carried  by  a  genera 
service  in  favour  of  Earl  David,  as  nearest  and  lawful  heii 
of  line  of  his  brother.  It  was  because  the  charter  1774  ws 
conceived  in  favour  of  heirs  and  assignees,  and  remainei 
personal  at  the  death  of  Earl  Thomas,  that  it  was  heM  f 
be  carried  by  the  general  service  which  Earl  David  expei 
ed  in  1776,  as  is  plain  from  the  expression  employed  in  tli 
interlocutor  of  date  16th  Jan.  1800 ;  the  same  service  wouli 
of  course,  carry  any  other  personal  rights  which  stood  d< 
vised  to  the  heirs  and  assignees  of  Earl  Thomas,  but  cod 
carry  no  rights  or  titles  of  any  other  description.  And  \ 
the  argument  in  the  Hooise  of  Lords  was  confined  to  tm 
great  questions,  Whether  the  general  service  in  1776  wi 
sufficient  to  vest  Earl  David  with  the  character  of  heir  i 
provision  to  his  brother,  so  as  to  connect  him  with  the  dec 
1748;  and.  Whether  the  charter  1774  operated  any  alter 
tion  of  that  deed  ?  no  attention  was  paid  to  subordimt 
questions,  so  as  to  distinguish  whether,  in  facti  there  wei 
or  were  not,  other  lands  and  subjects,  which  might  be  em 
ried  by  the  general  service  1776,  by  reason  of  the^  beii^ 
contained  in  title-deeds  similar  to  the  charter  1774.  1 
there  were  any  such,  there  could  be  no  doubt  that  th 
interlocutors  appealed  from,  as  to  the  lands  contained  ia 
those  titles,  fell  to  be  affirmed,  upon  the  same  princi]^ 
that  had  been  applied  to  the  charter  1774.  So  far  with 
respect  to  the  affirmed  part  of  the  judgment,  the  most  ia- 
portant  in  this  question.  But,  in  regard  to  the  other  piit» 
which  regards  that  remitted,  it  proceeds  thus :  ^'  It  is  ft^ 
*'  ther  ordered,  that  the  cause  be  remitted  back  to  theCoirt 
"  of  Session,  to  review  all  the  interlocutors,  as  far  as  tbef 
"  respect  the  effect  of  the  service  of  Earl  David  in  l77ft 
''  vrith  regard  to  the  lands  of  Enoch  and  Little  Enoch,  lb® 
"  lands  o{  Portmark  and  Polmeadow,  the  tenements  in  Ifag^ 
''  bole,  the  teinds  conveyed  by  Crauford  of  Ardmillao,  ^ 
*'  any  other  lands  or  suhfectSy  the  title  to  which  is  in  diif^ 
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''  in  this  cavse^  if  any  Buch  there  be,  not  rnkd  by  the  afore-       1810. 

"  said  affirmance;  and  to  hear  the  parties  again,  as  to  the 

**  effect  of  the  said  service  as  to  the  said  lands  and  teinds,      ^^^^ 
*'  and  as  to  the  right  to  the  said  lands  and  sabjects,  and  to  ths  ^m  or 
"  do  thereupon  as  to  the  Court  shall  seem  meet."  cauilim,  Ac 

If,  then^  there  are  any  lands  or  subjects  not  ruled  by  the 
affirmance,  that  is  to  say,  any  lands  or  subjects  besides 
those  contained  in  the  charter  1774^  and  similar  titles,  it 
was  submitted  to  be  quite  clear  that  they  all  fell  under  the 
remit,  and  that  Sir  Andrew  Gathcart's  claim  to  such  lands 
and  subjects  remained  entire.  Such  are  the  lands  of 
M*6owanstone,  Mill  of  Drumgirloch,  Dunnymuck,  White- 
stone,  Pennyglen,  Barony  of  Greenan,  lands  of  Balvaird,  as 
not  contained  in  the  charter  1774,  or  in  any  similar  titles ;  and 
David,  Earl  of  Gassillis,  made  up  no  regular  titles  to  these 
lands,  sufficient  to  vest  them  in  his  person.  And  the  appel- 
lant has  a  right  by  law  to  show  further,  by  writings  in  the 
liands  of  the  respondents,  that  Earl  David  lay  under  limita- 
tions and  prohibitions,  which  disabled  him  from  alienating 
those  subjects. 

Pleaded  by  the  Respondents. — The  remit  could  not  in- 
elude,  and  was  not  meant  to  include,  more  than  the  lands 
and  subjects  therein  specially  mentioned,  because  neither 
the  words  of  the  remit,  nor  the  intention  of  your  Lordships, 
authorized  the  Court  of  Session  to  review  their  former  judg^ 
ments,  except  with  regard  to  the  effect  of  the  service  1776 
as  to  the  lands  of  Enoch  and  Little  Enoch,  and  lands  of 
Fortmark  and  Polmeadow,  the  tenements  in  Maybole,  the 
teinds  conveyed  by  Crauford  of  Ardmillan,  or  as  to  any  other 
lands  or  subjects,  and  to  hear  the  parties  again,  as  to  the 
effect  of  the  said  service,  as  to  the  said  lands,  and  as  to  the 
right  to  the  said  lands  and  subjects.  The  Court,  therefore, 
most  properly  found  that  there  was  no  special  remit  as  to 
the  lands  in  question^  since  they  were  neither  specified  in 
the  remit,  nor  had  the  service  1776  any  effect  whatever 
^pon  the  question,  which  the  appellant  again  endeavoured 
to  stir,  as  to  these  lands.  But,  even  supposing  it  had  been 
competent  for  the  Court  of  Session  to  reconsider  those 
questions,  the  Court  most  properly  found  there  was  no 
^ound  whatever  for  altering  their  former  judgment,  be- 
canse,  as  to  the  question  of  consolidation,  independent  of 
the  merits  of  that  question  being  clearly  with  the  respond- 
ents, it  could  not  in  any  view  have  affected  the  right  of  Earl 
David  to  convey  these  lands,  since,  at*  all  eveutF,  he  had  a 
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1810.       right  to  these  lands,  in  virtne  of  a  crown  charter  and  infefi 

— *    mentf  upon  which  forty  years'  possession  had  followed :  an< 

®''^**"  also,  supposing  that  the  property  and  superiority  had  re 
THE  KABL  OF  maiuod  separate,  yet  he  had  a  right  to  each ;  and  as  h* 
CA8S1LLI8,  &c.  conveyed  every  right  that  was  in  him  to  the  respondent,  si 
he  has  a  complete  right  and  title  to  all  the  lands  belonginj 
to  Earl  David,  property  and  superiority.  With  regard. t 
the  lands  of  Greenan  and  others,  Earl  David's  title  wa 
completed  by  precept  of  clare  constat,  which  is  equivalen 
to  a  special  service,  bearing  an  express  reference  to  th< 
former  investiture,  and  granted  to  him  in  the  very  terms  ii 
which  he  was  called  by  the  former  investiture,  and  as  th< 
heir  in  those  lands.  And  with  regard  to  the  superiorities  o 
these  lands,  they  are  completely  decided  by  the  affirmance 
of  your  Lordships,  declaring  **  that  all  the  interlocutors  com 
*'  plained  of  in  the  said  appeal,  so  far  as  the  same  relate  to  the 
*'  lands  and  subjects  contained  in  the  charter  of  1774,  or  anj 
"  similar  titles,  be»  and  the  same  are  hereby  affirmed."  Nov 
part  of  these  superiorities  is  not  only  contained  in  the  char 
ter  1774,  which  was  granted  to  Earl  Thomas,  and  his  hein 
and  assignees,  but  all  the  other  superiorities  stood  npor 
similar  titles  to  Earl  Thomas,  and  his  heirs  and  assignees 
and  it  has  been  correctly  adjudged  that  Earl  David  took  up 
all  such  rights  by  his  service  1776.  And,  finally,  that  the 
demand  for  the  production  of  further  writings  is  most  in- 
competent and  absurd,  after  a  litigation  of  sixteen  years,  and 
after  the  fullest  production  which  has  perhaps  been  mads 
in  any  cause. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  it  was  not  the  intention  <a 
this  House,  in  its  order  of  24th  May  1805,  either  spe 
cially  or  generally,  to  remit  to  the  Court  of  Session  t 
review  their  interlocutor  with  regard  to  the  lands  c: 
M^Gowanstone,  Mill  of  Drumgirloch,  Dunnymud 
Whitestone,  Pennyglen,  Barony  of  Greenan,  and  lan(3 
of  Balvaird,  and  that  the  Court  of  Session  were  nc 
authorized  to  review  the  interlocutors  with  relatio 
thereto,  by  the  said  order  of  this  House;  and  thatsuo 
parts,  therefore,  of  the  said  interlocutors  of  the  Cool 
of  Session  of  lOth  Feb.  and  24th  Nov.  1807,  as  hurm 
relation  thereto,  being  unauthorized  by  the  remit  ^ 
this  House,  are  null  and  void,  (being  the  parts  of  tl3 
interlocutors  which  are  unfavourable  to  the  appeU»^ 
Blane,   and  as  such   complained   of  in    his  appeal^ 
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and,  with  this  finding  and  declaration,  it  is  ordered  and       laio. 
mdjudged  that  the  appeal  be  dismissed. 


For  Appellant,   Sir  Samuel  Romilly^  Mathew  Rossj  John   •''"'Jj*     ' 

Clerkj  Thos.  W.Baird.       th« 

_—  MAQI8TBATB8 

For  Respondents,   David  BoyU^    Wm.  Adam^    -Henry  op  abbrd«bh, 

Erskinef  Ad.  Gillies.        &c. 


[Mor.  App.  "  Jurisdiction,  No.  10."] 

Alkxandbr   Still,   Jambs  Watt,  Jambs  n 
Kbith,  Alexandbr  Davidson,  and  Geo.  / 
WiLUAMsoN,  Flesbers  in  Aberdeen,  for  s.  Appellants: 
themselves  and  the  whole  other  Flesbers  i 
of  Aberdeen,  J 

The  Uaoistrates  and  Town  Council  of\ 
Aberdeen,  and  Robert  Brucb  and  ALEX-f     «         Ai  #. 
ANDER  Brbmner,  their  Tacksmen  of  thej        ^^ 
Weigh-House  Customs,  .  ) 

House  of  Lords,  16th  June  1810. 

Towm  Dubs — Jurisdiction — Charters — Usage. — ^The  Magistrates 
^  Aberdeen  were  in  the  practice  of  exacting  a  daty  in  their  Citj 
^eigh-House,  on  all  tallow,  batter  and  cheese  brought  into  the 
'^^^ket  The  question  here  was,  Whether  this  regulation^  in  refe- 
'^Hce  to  tallow,  included  refined  tallow  as  well  as  tallow  in  the 
lon^  and  was  to  be  exacted  from  freemen  ?  Held,  in  the  Court 
^^  Session,  that  it  referred  to  tallow  refined  as  well  as  unrefined, 
^d  to  freemen  as  well  as  unfreemen.  In  the  House  of  Lords, 
'emitted  for  reconsideration,  with  special  findings. 

The  question  in  this  case  was  about  the  right  of  the  Ma- 

^^^^tetes  of  Aberdeen,  and  their  tacksmen,  to  impose  city 

^«igh  dues  on  the  flesbers,  although  they  did  not  carry 

^eir  tallow  in  a  rofined  state  to  the  market,  but  sold  it  to 

^^  chandlers  in  the  rough,  without  resorting  either  to  city 

^^h-honse  or  the  market.    It  arose  out  of  the  following 

^^eomstances : — 

The  town  of  Aberdeen  had  a  public  weigh-house,  to  which 
^^ose,  by  the  regulations  of  the  burgh,  who  frequented  the 
^^ttkets  behoved  to  carry  their  goods,  for  the  purpose  of 
^^Ting  them  weighed,  on  payment  of  certain  small  duties  to 
^Ue  magistrates  or  their  tacksmen. 

The  magistrates  were  in  the  practice  of  making  and  pub- 
^^ing  regulations  and  tables,  from  time  to  time,  in  regard 
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1810.       to  the  exacting  of  these  dues ;  and,  on  19th  April  ' 
by  their  act  of  council,  they  had  made  up  a  table,  an* 


8TII.L,  &c.    clared,  *^AU  tallow,  butter  and  cheese,  brought  to  the 
Tsis        "  ket  for  sale,  is  liable  in  payment  to  the  tacksman  o: 

MAOUTBATB8  **  weigh-houso,  of  twopence  sterling  per  stone  of  tw 
jkBBRDKBir,    "  ©igl^t  pounds  avoirdupois." 

&c*  The  uniform  practice  at  the  city  weigh-house  had  1 

A*^l?*i777  ^^^^^^  ^^^  ^^^^^  **^®  passing  of  this  regulation,  to  ch; 
*  *in  regard  to  tallow,  wrought  up  in  a  refined  state,  and 
ried  to  the  market  for  sale,  and  weighed  in  the  p 
weigh-house,  the  duty  of  twopence  per  stone  from  vn 
men,  and  one  penny  per  stone  from  burgessesw  But  i 
tallow  was  allowed  to  remain  in  its  natural  state,  or 
is  called  rough  fat,  no  such  exaction  was  ever  made 
did  it  occur  to  any  one  that  there  was  any  just  gn 
for  making  it.  The  appellants,  the  fleshers  in  Aberc 
had  been  in  use,  for  many  years,  of  disposing  of 
whole  fat  of  the  animals  killed  by  them  in  a  rough  s 
directly  to  the  tallow  chandlers,  who  came  and  boi 
and  took  it  away  from  their  premises;  and,  there 
they  had  no  occasion  to  carry  it  to  the  public  mai 
nor  to  have  it  weighed  in  the  public  weigh-house. 
state  of  things  continued  until  the  tacksmen  of  the  m; 
trates  raised  an  action  against  one  of  the  fleshers  in  1 
setting  forth,  that  this  was  a  mere  evasion  of  the  city  i 

Nov.  19,1798.  In  this  action,  the  magistrates  found,  that  ^*  The  weigh* 
"  on  tallow  cannot  be  evaded  by  any  alteration  in  then 
"  of  selling,  if  the  same  be  regularly  and  timeously 
"  manded,  but,  in  respect  it  is  affirmed  by  the  defenc 
"  that  those  dues  have  not  been  in  use  of  being  leviec 
**  these  several  years  past,  and  that  the  pursuers  ham 
"  brought  any  proof  to  the  contrary^  assoilzies  the  defi 
"  ers  from  the  present  process,  reserving  to  the  pursuei 
"  prosecute  the  defenders  for  the  weighing  dues  on  tal 
**  incurred  since  the  date  of  citation  to  this  process,  wl 
"  may  be  considered  sufficient  intimation  of  the  intentioi 
'*  levying  the  dues  in  time  coming."  In  January  1799, 
tacksmen  instituted  a  new  action  ;  to  which  the  same 
fence  was  pleaded  as  in  the  former ;  and,  during  its  depe 
Apr.l2, 1799.  ence,  the  magistrates  made  new  regulations,  purposely  defi 
to  extend  their  dues  to  **  all  rough  fat,  &c.  brought  to 
"  market  for  sale,  and  declaring  it  liable  in  payment  to  i 
'<  tacksmen  of  the  weigh-house  of  twopence  sterling  per  stc 
"  of  twenty-eight  pounds  avoirdupois."    And,  next  daj*  i 
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i«gi8trates  pronoanced  the  following  interloeutor : — Finds       mta 
thui  the  weighiDg  dues  of  the  tallow  in  question  are  clearly 


and  nnquettioQably  established  by  the  act  of  council,  19th    •'^'^J"  **• 
JLpril  1777,  and  table  produced,  and  cannot  be  evaded  by       tm 
xow  selling  it  in  its  rough  state,  whereas  it  may  have  maomtratk* 
formerly  been  in  use  to  be  sold  in  a  molten  state,  if  it  be  ATOBi>smir, 
at  all  sold  in  the  town  of  Aberdeen,  as  no  distinction        &o. 
l>etween  rough  and  molten  tallow  is  warranted  by  the 
act  of  council  and  table  :  Allows  the  pursuer  to  instruct 
that  the  defender  was  certiorated  of  the  intention  of  le- 
vying the  dues  in  question,  by  being  cited  in  the  former 
process  mentioned  in  the  debate,  and  that  he  has,  since 
tibe  date  of  that  citation,  sold  within  the  burgh  of  Aber- 
deen, tallow  to  such  an  extent  that  the  weighing  dues 
thereon  amount  to  the  sum  libelled/' 
The  fleshers  brought  a  bill  of  suspension  to  the  Court  cf 
n,  which  was  passed,  and  they  superadded  a  declara- 
"tor  against  the  Magistrates  of  Aberdeen  and  their  tacks- 
VMD,  praying  the  Court  to  have  it  found  and  declared, 
**  That  the  fees  and  customs  payable  for  weighing  their 
**  tallow,  according  to  the  immemorial  use  of  payment,  can 
*^  be  exacted  only  on  such  refined  tallow  as  the  pursuers 
**  bdog  and  sell  in  the  public  market  and  city,  and  have  oc- 
**  casion  to  weigh  with  the  city  weights ;  as  also,  that  they 
**  had  no  right  to  extend  those  petty  customs  beyond  the  said 
^  former  immemorial  practice  and  use  of  payment,  or  to  the 
**  prejudice  of  the  pursuers,  and  their  right  of  freedom  of 
**  the  burgh,  and  ought  to  be  prohibited  from  so  doing  in 
**  all  time  coming/'* 

This  declarator  having  come  before  Lord  Meadowbank, 
Ufl  Lordship  repelled  ^*  the  defences,  and  finds  and  decerns  Feb.  1, 1800. 
*^  eonform  to  the  conclusions  of  the  libel."  On  representation, 
hii  Lordship  adhered.     On  reclaiming  petition  to  the  whole  May  23, 1801. 
Urds,  the  magistrates  attempted  to  show,  by  reference  to  a 
J    inieaof  erown  charters  in  their  favour,  that  they  had  power 
^^      of  exaethig  dues ;  but,  on  a  more  critical  examination  of  these 
.y«^t      duuters,  the  appellants  alleged  that  the  powers  conferred 
had  always  reference  to  dues  and  customs  exacted  by  use  and 
WODt,  or  according  to  the  usage  of  the  burgh.    Either  "  de 
ivr9  ei  eonauetudine  spectantibus  ;'*   or,  **  custumia  solitiSf 
^^^tis  oc  coiimetis :"  or,  **  secundum  uaum  et  consuetudu 
^ai    ^^usUfiU,  et  conmeL"    And  an  act  of  Parliament,  1641, Not.17, 1641. 
.p^4     <Hmfinned  them  in  those  privileges  that  they  had  been  in 
1^1     P^saession  ''in  any  time  bygone."     The  appellants  founded 


3©^ 
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1810.       on  the  deeiaioiifl  of  the  Court  of  Seaaioa,  whid 
adverse  to  the  claim  now  made  by  the  Magiitrai 


•TILL,  &c.    deen,  and  alleged  that  the  case  of  Fergueon  v. 

TBS        trates  of  Glasgow,  which  was  decided  later  than 

xaoui:batbs  (29th  June  1786,  Fac  CoL  vol.  ix.  p.  436,  et  Mc 

^BswDBBM  d^ff^i^^  materially  from  the  present  case  ;  Ist,  I 
&o.  the  town's  title ;  and,  2d.  As  to  the  use  and  wont 
^JJ^^  JJ*"  in  favour  of  the  town  exacting  such  dues. 
Barntisland,  The  Lords  pronounced  this  interlocutor  :- 
^*^J^^^- 1775."  advised, this  petition,  with  the  answers  therel 
cisions,  vol.^'  "  soikie  the  defenders  from  this  action,  and  d< 
vii.p.  48;  "the  pursuers  (appellants)  liable  to  the  defem 
trates  of  sT*"**  pon^oBt  and  ordain  an  account  thereof  to  be 
Andrew's,  "  Court."  On  reclaiming  petition,  the  Court  adt 
J^i^  ^u^^  out  prejudice  to  the  parties  being  heard  befor 
Col.  viii.  p.     Ordinary  upon  the  quantum  of  the  duty,  and  an 

97.  Mot. p.     distinction   betwixt  freemen  and  unfreemen. 
1997 

Feb  25  1801  ^^^^  ^^^  ^^  ^^^  Lord  Ordinary  as  to  the  qua 
Blar.ll!  1801.  softer  various   procedure^   and    report  to   tho 
Mar.  6. 1804.  Court  pronounced  this  interlocutor : — **  Repol  th* 
''  stated  by  pursuers  against  the  quantum  of  the 
«  duty  being  twopence  sterling  per  stone  of  t^ 
*'  pounds  avoirdupois ;  and  find.  That  the  said  d 
"  ble  on  refined  as  well  as  unrefined  tallow,  an 
**  men  as  well  as  from  unfreemen  of  the  town  c 
"  and  find  the  pursuers  liable  for  the  expense  o 
•*  no  other  expenses,  and  decern."* 

The  appellants  brought  a  bill  of  suspensi 
Sept.l7, 1804.  Cullen  refused  the  bill. 

Against    these    interlocutors     the  presec 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  The  re 
sold  by  the  fleshers  of  Aberdeen,  without  I 
market,  or  weighed  in  the  public  weigh-hoi 
not  formerly  subjected  to  any  duty  or  custc 
refined  tallow  subject  to  any  duty,  unless 


•  Opinion  of  the  Judges  : — 

*'  Some  of  the  judges  thought  that  the  reg 
trates  was  strictly  local,  and  could  not  be  extei 
general.    But  the  majority  of  the  Court  held. 
which  seemed  proper  in  itself,  would  be  totalJ 
modity  sold  by  the  butchers  within  the  bui^t 
to  be  comprehended  under  it.*' — Mor.  Die. 
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the  public  market  or  weigh-house.    Therefore  the  claim       isio. 
DOW  made  on  the  part  of  the  respondents  is  an  unjust  at-   — — — 
tempt  to  extend  their  exactions  beyond  the  limits  of  former  '^^^i  ^^' 
usage ;  and,  as  such,  is  not  only  unauthorized  by  their  char-       n^ 
ters  and  other  title-deeds,  but  is  directly  in  the  face  thereof.  MAoisTBATBt 
2.  It  is  unjust,  besides  being  illegal,  to  allow  the  magis*  ^BiBOBisir 
trates  of  towns  and  burghs  to  impose  duties  and  customs       &c. 
upon  their  fellow  citizens  of  their  own  accord,  and  beyond 
the  rights  and  privileges  conferred  on  them.     If  such  duties 
be  necessary  for  the  support  of  the  body  politic,  it  is  to  Par- 
liament they  must  go,  who  alone  can  confer  the  power  of 
laying  on  such  additional  duties. 

Pleaded  for  the  Respcndents. — 1.  The  respondents,  by 
the  common  law  and  usage  of  Scotland,  and  by  virtue  of 
royal  grants  and  acts  of  Parliament  in  favour  of  the  burgh, 
bave  a  right  to  impose  and  levy  reasonable  duties  on  the 
sale  of  commodities  within  it,  to  be  applied  to  the  use  of 
the  community.     Such  a  power  belongs  de  jure  to  all  ma- 
gistrates of  burghs,  on  the  footing  of  market  dues,  and  as  a 
consideration  paid  for  the  advantages  of  market.     It  is  of 
the  same  nature  with  the  right  which  is  held  to  belong  to 
every  proprietor  in  Scotland,  whose  charter  entitles  him  to 
*'  fairs  and  markets/'  and  who,  it  never  was  doubted,  had  a 
power  to  exact  small  dues  for  goods  brought  to  his  market, 
a  right  accordingly  every  day  exercised.     The  old  laws  con- 
cerning the  burghs  show  very  clearly  the  common  law  right 
of  magistrates  in  this  matter.     In  the  Leges  Burgorum  and 
Jier  Carrier arii,  various  passages  occur  respecting  Custumce^ 
Tollonih  et  Nunindince,  which  establish  the  ancient  common 
law  right  of  magistrates  to  levy  small  duties  upon  commo- 
<lities  brought  to  market ;  and  this  right,  which  is  inherent 
in  the  constitution  of  the  Scottish  burghs,  was  long  antece- 
dent to  any  special  grant  or  charter  in  favour  of  any  parti- 
cular burgh.     The  burgh  charters  of  the  oldest  date,  con- 
stantly refer,  as  to  this  matter  of  levying  customs,  to  **  use 
^nd  wont,"  which  supposes  a  right  antecedent  to  any  special 
^rant.     From  the  origin  and  nature  of  this  right,  it  follows 
vliat  charters  in  favour  of  a  burgh,  which  import  a  right  to 
«vy  customs,  never  specify  particular  rates,  or  articles  on 
vhich  they  were  to  be  exacted,  that  being  necessarily  left  to 
be  discretion  of  the  magistrates  and  town  council.     Had  it 
»een  otherwise,  it  would  have  been  highly  inexpedient  and 
npolitic,  for  as,  from  the  change  of  times,  a  necessary 
Iteration  behoved  to  take  place  in  the  nature  of  the  goods 
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1810,       brought  to  market,  and  in  the  Talae  of  money,  speeific  re 
-^— —    gulationfl,  fixing  oither  the  quantum  or  the  articles  liable  ii 
8TILL,  &c.    i^ij^  behoved  to  have  been  altered  and  renewed  from  tioK 
THB        to  time  by  special  grants,  ascertaining  the  precise  dues  oi 
MAOMTBATKs  q^qj^  commoditv,  which  does  not  appear  to  have  been  th« 
i^c.         case  m  any  burgh.    The  grants,   therefore,  are   general 
giving  a  power  to  magistrates  to  levy  custom  according  U 
use  and  wont^  without  specifying  either  the  rate  of  custon 
or  the  goods  liable.     2.  But,  suppoang  the  power  of  magis 
trates  of  imposing  new  duties  to  be  doubtful,  there  can  hi 
no  doubt  that  they  have  the  power  of  varying  the  mode  ol 
collection,  when  the  former  mode  becomes  ineffectual,  by  i 
change  in  the  way  of  dealing,  and  generally  to  make  regu- 
lations to  prevent  what  is,  or  may  be^  a  palpable  fraud  oi 
evasion  of  the  duty,  which  is  just  the  case  in  the  present 
instance.     This  has  been  decided  in  various  cases.     In  one 
from  the  town  of  Dumfries,  in  August  1768,  the  Court  oi 
Session  found  the  magistrates  entitled  to  levy  a  duty  oc 
meal  sold  from  private  warehouses,  notwithstanding  tha. 
the  act  of  Parliament  seemed  to  limit  their  right  to  exttm 
custom  for  such  meal  only  sold  in  the  public  market,  tkr 
practice  of  bringing  it  to  the  market  having  been  laid  atidm 
And  this  was  founded  on  the  principle,  that  if  such  a  powc 
did  not  belong  to  the  magistrates,  the  duty  would  be  com 
Fergoson  and  pletely  evaded.     A  still  stronger  case  occurred  in  17M 
gistrates'of     ^^^ch   was   most  deliberately  considered,    and   has  bee 
Glasgow,  Judo  counted  a  leading  one  ever  since.    This  was  the  case  wi^ 
F^!(k)n.  vol.**'®  Magistrates  of  Glasgow. 

iz.  p.  436 ;  et     The  appellants  have  no  room  to  complain  as  to  the  quAv 
Mor.  p.  1999.  turn,  which  is  both  moderate  and  reasonable. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  cause  be  remitted  to  tfa^ 
Court  of  Session  to  review  their  several  interlocutor! 
complained  of,  generally,  and  specially  with  reference 
to  these  considerations,  Whether,  previous  to  the  year 
1777,  any  payment  was  legally  due  to  the  tacksmen  of 
the  weigh*house  for  tallow  brought  to  the  market  for 
^  sale,  and  if  none  was  due,  or  less  than  twopence  ster- 

ling per  stone  of  28  lbs.  avoirdupois  weight  was  doe. 
Whether  it  appears  from  the  proofs  and  evidence  tbst 
the  magistrates  and  town  council  of  Aberdeen  were,  by 
law,  empowered  to  direct  a  new  or  increased  dutj  to 
be  paid  upon  tallow  brought  to  the  market  for  0ale ; 
and  Whether,  if  any  such  payment  was  legally  due  prior 
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to  tho  year  1777  for  tallow  broaght  to  the  market  for       IBIO. 
sale,  or  if  they  were  so  empowered  to  direct  a  new,  or 
increased  dnty  to  be  paid  upon  tallow  brought  to  the    '^  ^] 
market  for  sale,  such  prior,  new,  or  increased  duty        thb 
appears,  either  from  the  meaning  of  the  terms  in  which  o^^bbedbmI 
It  was  expressed,  or  from  usage  of  payment,  or  upon        &c. 
any  other  grounds,  to  be  now  legally  exigible  upon 
xt>Qgh  fat,  sold  within  the  burgh  in  the  houses  of  the 
inhabitants,  freemen  or  others,  and  not  actually  brought 
-to  the  market  for  sale.    And  whether  it  appears  from 
'Che  proofs  and  evidence  that  the  inhabitants,  freemen, 
€ur  others,  could  be,  and  have  been  legally  sultjected  to 
penalties  by  the  magistrates  and   town  council,  for 
ireighing,  or  causing  rough  fat  to  be  weighed,  in  their 
Louses  or  elsewhere,    to  the  prejudice  of  the  public 
ireigh-house ;  and  whether,  upon  grounds  furnished  by 
the  proofs  and  evidence,  or  by  law,  if  the  inhabitants, 
freemen  or  others,  contrary  to  any  legal  prohibition  (if 
mny  such  there  be),  shall  so  weigh,  or  cause  rough  fat 
to  be  weighed,  and  the  same  shall  be  sold  by  private 
contract  within  their  houses  in  the  burgh  or  elsewhere, 
to  tho  prejudice  of  the  public  weigh-house,  the  inhabi- 
tants are  not  only  liable  to  such  penalties,  but  the  same 
payments  are  also  exigible  upon  such  rough  fat  so 
weighed  and  sold,  as  are  payable  upon  tallow  brought 
to  the  market  for  sale?    And  whether  by  law,  and 
upon   the  proofs  and  evidence,  the  magistrates  and 
town  council  of  Aberdeen  have  any  right  to  impose  a 
new  payment  or  custom  upon  rough  fat  sold  by  private 
contract  within  the  burgh,  vnthin  the  houses  of  the  in- 
habitants, freemen  or  others,  or  to  extend  or  increase 
any  such  payment,  if  any  such  hath  been  imposed,  be- 
yond the  use  or  practice  of  payment,  and  whether  by 
law  such  payment,  or  increased  payment,  would,  as  to 
the  quanium  thereof,  be  subject  to  the  control  of  the 
Court  of  Session ;  and  the  said  Court,  after  revieiving 
the  said  interlocutors  in  this  cause,  are  to  do  therein  as 
to  them  shall  seem  just  and  meet.    And  it  is  further 
ordered.  That  as  to  the  interlocutor  of  the  Lord  Ordi- 
nary complained  of,  the  same  be  also  reviewed. 

for  Appellants,  Wm.  Alexander,  Thos.  W.  Baird. 
for  Bespondents,  Wm.  Adam,  John  Burnet 
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(In  the  First  Appeal) 


1810. 

UBR,  are. 

«„B^  &c.    Colonel  (late  Brigadibr-Gbnbral)  Wal.'J 

TBR  Kbr  of  Little  Dean,  and  Richard  V  Appellant^ 
HoTCHKis,  Esq.  W.S.,  his  Attorney,  ) 

Sir  Jambs  Norcliffb  Innbs,  Bart.,   and) 
Jambs  Hornb,  Esq.  his  Commissioner,     ]    ^^P^^^^^*^^ 

(In  the  Second  Appeal.) 

John  Bellbndbn  Kbr,  Hbnry  Gawlbr,  and  1  AnoM  nii> 

John  Sbton  Earr,  Esqrs.  .        /  ^^      ' 

CoLONBL   Walter    Kbr,      and    Richard) 

HoTCHKis,  Esquire,        .        .        .  \  Respandentm 

(Competition  of  Brieves). 

House  of  Lords,  15th,   I6th,  and  19th  June   1809;  an* 
20tb  June  1810. 

Case  of  Colonel  Walter  Kbr  and  Richard  Hotchkis 
Esq.,  Appellants  in  the  First,  and  Respondents  in  lh_ 
Second  Appeal. 

First  Appeal. 

Entail — Clause  of  Destination — ^Eldest    Daughter — ^Hblxi 
Male — Prescription. — ^The  maker  of  an  entail,  after  a  series  oi 
substitutions,  conveyed  his  estates  and  dignities  '*  to  the  eldcit 
*'  daughter  of  the  saidumquhilHary  Lord  Ker^  rvUhout  divuian^  mad 
**  their  heirs  maU"  Lord  Harj  Ker  had  four  daughters ;  and,  in  a 
competition  of  brieves.  Held,  (1.)  That  the  expression,  **  Eldeit 
daughter,"  was  not,  according  to  the  construction  of  this  deed,  to  he 
confined  to  the  eldest  bom  daughter,  but  to  be  construed  ss  ap- 
plicable to  any  of  the  four  daughters  of  Lord  Haiy  Ker,  mbkh 
ever   of  them  might  be  the  eldest  at  the  time  the  sucoenioB 
opened,  the  whole  four  being,  by  the  conception  of  the  deed, 
called  successive  and  seriatim.    (2.)  There  was  a  prior  deed  of 
nomination  (1644)  which  was  not  revoked  by  the  later  deed  1048. 
In  it,  the  destination  was  taken  to  the  four  daughters  by  natUf 
and  the  heirs  titide  of  their  bodies  ;  but,  in  the  flatter  deed,  the 
destination  was  conceived  to  **  their  heirs  male."     Held,  that  hf 
the  conception  of  this  latter  deed,  the  clause^   *'  their  heiii 
male,"  was  to  be  construed  as  calling  the  heir  male  of  the  toif 
of  any  of  the  four  daughters,  whichever  of  them  was  the  eUeit 
daughter  at  the  time,  in  preference  to  the  heir  male  in  geneialt 
or  collateral  heir  male ;  and  that  it  was  competent,  though  not 


IIINB8,  &C. 
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necessary,  to  refer  to  the  prerious  deed  in  aid  of  that  construction.        1310, 

(3.)  The  investitures,  subsequent  to  the  deed  1648,  instead  of    ^ ^ 

Deiog  conceiyed  to  the  eldest  daughter  of  Harj  Lord  Ker,  and     kkr,  &c. 
**/fcir  heirs  male,"  had  dropped  the  word  *'/Aeir,"  and  sub-  "• 

^Htuted  '*  her  heirs  male,"  and  prescription  had  run  upon  the 
^tle  so  made  up.  Held,  That  the  Court  was  still  entitled  to  give 
^fl^  to  what  was  conceived  to  be  the  true  import  of  the  deed 
1648,  in  favour  of  *''  Ikeir  heirs  male,"  more  especially  as  a  subse- 
quent deed  (1747)»  had  expressly  referred  to  and  adopted  the  des* 
tination  in  the  deed  1648. 

In  the  beginning  of  the  15tb  centuryy  Andrew  Ker  of 
-^Itonbum  was  the  bead  of  a  distinguished  family  of  that 
^^me,  on  the  southern  border  of  Scotland.  He  had  three 
^oqs,  Andrew,  James,  and  Thomas,  from  whom  respectively 
descended  the  Eers  of  Cessfurd,  and  thence  the  Eers  of 
-^awdonside,  of  Caverton,  and  of  Dolphinstone,  &c.  From 
^<he  Cessfurd  branch  sprung  the  Rozburghe  family.  In  1480 
^^tlter  Eer  was  the  head  of  the  Cessfurd  family.  He  had 
^^0  sons,  Robert,  afterwards  of  Caverton,  and  Mark,  after* 
^>^ards  of  Dolphinstone  and  Littledean.  The  appellant  was 
^  direct  male  descendant  of  Mark. 

It  also  appeared>  from  the  feudal  investitures  of  the  fa- 
Uiilf  estates  of  Eer  of  Cessfurd,  during  upwards  of  a  cen- 
'tauj  prior  to  1573,  the  principle  and  rule  of  succession  in 
tie  male  line  had  been  invariably  adhered  to ;  and  the  limi- 
tations in  these  investitures,  the  appellant  stated,  served  to 
^ihibit,  from  time  to  time,  this  prevailing  rule  of  succes- 
^<m  in  the  male  line. 

At  this  time,  William  Eer  of  Cessfurd  had  two  sons,  1^73. 
Robert  and  Mark.  Mark  died  without  issue ;  but  Robert, 
^e  eldest  son,  in  1573,  during  the  lifetime  of  his  father 
^d  grandfather,  (Sir, Walter  Eer),  was  feudally  invested  with 
tte  estates,  and,  after  their  deaths,  became  Sir  Robert  Eer 
of  Cessford.  He  enjoyed  his  paternal  inheritance  under 
^  charter  1573,  during  a  very  long  life.  After  having 
obtained  the  honour  of  knighthood,  he  was,  in  1606,  raised 
to  the  dignity  of  a  Lord  of  Parliament,  and,  in  1616,  created 
bj  patent  Earl  of  Roxburghe,  with  a  remainder  to  his  heirs 
^e.  Ue  was  twice  married.  By  his  first  wife  be  had  a 
^  William,  Master  of  Roxburghe,  who  died  before  him 
^thoat  issue,  and  three  daughters,  all  of  whom  were  mar- 
^^f  and  had  issue.  By  his  second  wife  he  had  a  son, 
5^»ny,  Lord  Eer,  who  also  died  before  him,  leaving  four 
^^hters,  but  no  male  issue. 
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1810.  Robert,  first  Earl  of  Rozburghe,  died  in  1650,  in  extrerr 

■     old  age. 

KBB,  &c.        i^  ^1^  contended  by  the  appellant,  that  under  the  inre 

iMNKs,  &c.    titures,  which  had  subsisted  in  his  family  for  nearly  two  cei 

tunes,  and  by  virtue  of  the  limitations  contained  in  ib 

patent  of  his  peerage,  the  estates  and  honours  of  Ro: 

burghe  would  have  devolved,  at  Earl  Robert's  death,  fin 

upon  John  Eer,  the   only  remaining  male  descendant   < 

>Iark,  Gommendator  of  Newbattle,  who  died  without  mal 

issue  about  the  year  1660,  and  afterwards  upon  Sir  Walti 

Rer  of  Fawdonside,  the  only  remaining  male  descendant  ( 

George  Eer  of  Fawdonside,  who  also  died  without  issc 

about  the  year  1644. 

The  next  in  propinquity  to  those  two  branches,  were  th 
descendants  in  the  made  line  of  Mark  Ker  of  Dolphinstonc 
from  whom  the  appellant  was  descended.  Thus,  more  tha 
a  century  and  a  half  ago,  the  succession,  both  under  tb 
investitures  and  the  patent,  would  have  opened  to  th 
branch  now  represented  by  the  appellant,  Colonel  Eer. 
Change  of  In-  But  Robert  Eer,  Earl  of  Roxburghe,  at  a  very  advance 
restitures.  ^^^^  departed  from  this  order  of  male  succession,  which  ha 
been  so  long  established  in  the  house  of  Cessfurd,  a  ste 
suggested  to  him,  it  was  supposed,  by  the  situation  of  tl 
family.  His  sons  having  died  without  male  issue,  if  tl 
destination  had  remained  unaltered,  all  his  descendants, 
whom  he  lived  to  see  a  numerous  train,  would  have  bee 
excluded  without  exception  from  the  inheritance.  He  ha 
three  daughters  and  four  grand-daughters,  the  issue  of  hi 
deceased  son  Harry,  Lord  Eer.  He  conceived  the  projeei 
of  uniting  in  marriage  some  of  the  progeny  of  his  son  with 
the  issue  of  his  eldest  daughter,  that  the  introduction  of  an 
heir-female  might  be  compensated  for  by  a  double  conoe^ 
lion  with  the  ancient  line. 
In  order  to  carry  his  purpose  into  execution,  the  Earl  of 
»643.  Roxburghe,  16th  July  1643,  granted  four  procuratories  of 
resignation,  comprehending  his  honours,  and  all  his  estatesi 
for  new  investiture,  to  be  given  to  himself,  and  the  lieii* 
male  to  be  lawfully  procreated  of  his  body,  **  which  failing) 
"  to  his  heirs  and  assignees  in  his  option,  to  be  desigoa^t 
**  nominat,  made  and  constitute  by  him  at  any  time  in  htf 
''  lifetime,  or  before  his  decease,  by  assignation,  deaignatioOf 
"  or  declaration,  under  his  handwrit,  and  under  the  pK^ 
"  sions,  restrictions,  limitations,  and  conditions  therein  to  bo 
"  contained." 
Nov.  3,  1643.     In  fj^Q  game  year  he  granted  a  bond,  proceeding  upon  » 


i 
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Narrative  of  those  procuratories  of  reBignation,  by  which  he  1810. 

obliged  his  "  heira  male,  as  well  gotten  of  his  own  body  

"  as  his  heirs  male  of  tailzie  and  provision  whatsoever,"  to  '^*"»  ^^* 

ratify  them  in  favoar  of  the  heirs  whom  he  should  nominate,  jknbs  &c. 
and  to  renew  them  in  case  of  his  death,  without  having  com- 
pleted his  proposed  investiture  by  charter  and  infeftment. 
In  1644,  before  he  had  expeded  any  such  charter,  he  exe-  Deed  of  No- 

cuted  a  deed  of  nomination,  designation  of  tailzie,  which  ™^°**^®"*P^ 
^  .      ,  -  ,.  Tailzie  1644. 

eontamed  a  power  of  revocation. 

In  1646,  he  obtained  a  charter,  in  consequence  of  his  for-  Charter  of 

mer  procuratories  of  resignation,  by  which  his  honours  and  ?^jg^°™' 

estates  of  Roxburghe  were  granted  to  himself,  and  the  heirs 

male  of  his  body ;  whom  failing,  to  the  heirs  or  assignees 

whom  he  should  nominate  by  a  future  deed,  at  any  period 

of  luB  life.     The  appellants  strongly  contended  that  this 

i^^eessarily  implied  that  his  former  nomination  of  1644  was 

looked  and  abandoned ;  while  the  respondents,  on  the  other 

hand,  denied  this,  and  contended,  that  as  there  was  no  ex- 

pieflB  revocation  of  the  deed  1644,  it  was  still  competent, 

in  construing  the  deed  of  nomination  and  tailzie  1748,  to 

refer  to  that  deed,  in  order  to  explain  the  destination  in 

queition.     The  grant  of  the  charter  is  in  these  words : — 

**  Heredibus  snis  vel  assignatis  quibuscunque  in  ejus  optione 

'^  designandis  nominandis  vel  constituendis  per  ipsum  ali- 

"  quo  tempore  in  vita  sua  vel  ante  ejus  decessum  per  assig- 

"nationem,  designationem,   nominationem  sen  declaratio- 

"nem  sub  sua  subscriptione  ac  sub  provisionibus  restrictioni- 

**  bos,  limitationibus  et  conditionibus  in  dicta  nominatione 

''etdesignatione,  continendis." 

A  second  charter,  referring  to  the  former,  and  in  favour  of  Second  char- 

tke  same  series  of  heirs,  was  expede  in  1647,  for  the  pur-*®'. J^/^^*"^ 

pose  merely  of  including  certain   lands  which  bad  been  jane  21, 1647. 

<^itted  in  the  charter  of  the  earldom. 

The  FUTURB  nomination  and  tailzie  to  which  these  char- 

^  referred,  was  executed  in  1648 ;  but,  before  reciting  it. 

It  is  necessary  to  elucidate  the  points  here  in  dispute,  and  to 

itfer  to  the  deed  of  nomination  and  tailzie  in  1644,  alleged 

^have  been  revoked. 

In  order  to  elucidate  more  clearly  the  limitations  and 

Editions  in   those  deeds,   the  following  account  of  his 

^ly  is  necessary.     By  his  first  marriage  he  had,  besides 

^  son  William,  who  died  without  issue,   three    daugh- 

^,  Lady  Dudhope,  Lady  Perth,  and  Lady  Southesk,  all 

^  whom,  both  in  1644  and  in  1648,  were  alive,  and  had 

^e.    Lady  Perth  had  four  sons,  the  youngest  of  whom 

^  named  Sir  William  Drummond ;  and  two  daughter^)  o{ 
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1810.  whom  the  eldest  was  married  to  John  Lord  Fleymiag,  aftei 
— —  wards  third  Earl  of  Wigton,  by  whom  she  had  several  soni 
*■"•  *^*  and  the  second  to  Lord  Tullibardine,  of  which  marriag 
INNE8,  &c.  there  was  likewise  issue.  By  his  second  marriage,  the  Eai 
of  Rozburge  had  one  son,  Hary,  Lord  Eer,  who  died  befor 
him,  leaving  four  daughters,  Jean,  Anna,  Margaret,  an* 
Sophia.  The  destination  in  the  first  deed  of  nominatio 
1644  ran  thus : — 
Deed  of  No-  By  the  first  deed  of  nomination  and  tailzie,  the  Earl  c 
tailzie  ^1644  ^o^^^^rghe,  to  the  exclusion  of  all  his  daughters,  and  of  th 
issue  of  the  younger  two,  selected  Sir  William  Drummond 
fourth  and  youngest  son  of  Lady  Perth,  and  Robert  Fie 
ming,  second  son  of  Lord  Fleming,  with  all  his  yoonge 
brothers,  procreated  or  to  be  procreated  of  the  marriage 
and  the  heirs  male  of  their  bodies,  to  take  the  estate  ant 
honours  successively,  in  the  manner  and  under  the  condition 
1644.  specified  in  the  following  clause : — **  And  we  being  willinj 
**  to  make  the  said  designatione  and  nominatioune  of  th* 
'*  persons  to  succeed  to  us  in  our  said  estate  and  living 
'*  Thairfoir  witt  ye  us  of  certain  knowledge  and  proper  mc 
*<  tives  to  have  designat  nominat  maid  constitute  and  be  th^ 
''  puts  designs  nominates  makes  and  constitutes  Sir  Wi 
<*  liam  Drummond,  son  to  the  Right  Honourable  Jofe 
**  Earl  of  Perth,  and  the  aires  maill  lawlie  to  be  gottii 
''  of  his  bodie  to  be  the  person  wha  sail  succeed  to  ^ 
**  in  our  saidis  lands  baronies  estate  and  living  contenit  j 
**  the  saids  prories  (procuratories)  and  infeftments  followiD^ 
"  or  to  follow  yrupoune  (failzeing  of  aires  maill  lawlie  to  bi 
**  gottine  of  our  own  bodie)  always  under  the  provisiounes  re- 
"  strictiounes  limitatiounes  and  oonditiounes  after  spect  sod 
**  na  otherways.  And  faUzing  of  the  said  Sir  William  Dram- 
"  mond  and  his  aires  maill  foresaid  or  in  their  not  obserriog 
"  keeping  fulfilling  of  the  samyne  provisiounes  restrictiouDeif 
"  limitatiounes  and  conditiounes  afterspect  We  have  de- 
"  designit  and  by  thir  pnttis  designes  nominates  makes 
"  and  constitutes  Fleyming  second  son  to  Jobs 

"  Lord  Fleyming  and  Dame  Jane  Drummond  his  spouse 
"  and  the  aires  maill  lawlie  to  be  gottine  of  his  bodie,  to 
''  be  the  person  wha  sail  succeed  to  us  in  the  saids  laodes 
"  baronnies  estate  and  living  conteint  in  the  saides  proriea 
"  (procuratories)  and  infeftinent  following  or  to  follot 
"  yrupoune  always  also  under  the  samyne  provisiounes  liini* 
"  tatiounes  rostrictiounes  and  conditiones  afterspect  asdoi 
•*  otherways.     And  faiking  of  the  said  Fleyming 

**  second  son  and  the  aires  maill  to  be  gottine  of  his  bodie 
**  or  in  cais  of  thau  not  ful&Uiug  observing  and  keipiog  of 
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"  the   samyne  provisiounes  reatrictioanes  limitations  and        ihio. 
"  conditiounes  afterspect  We  have  maid  constitute  designit 


and  nominate  and  by  thir  pnttis  makes  constitutes  designes    ^^^  ^'^* 

"  and  nominates  Flejming  third  son  to  the  said  Lord    innbs,  &c. 

"  Fleyming  and  Dame  Jeane  Drummond  his  lady  and  the 

"  aires  maill  lawlie  to  be  gottine  of  his  bodie  to  be  sncces- 

**  8or8  to  in  our  said  estate  lands  baronnies  eridom  and 

"  others  abovewm  conteint  in  the  saides  prories  and  infeft- 

**  ments  to  follow  yrupon  always   under  the  provisiounes 

**  reatrictionnes  and  conditiounes  afterspect  and  na  other- 

**  ways.     And  failzeing  of  the  said  Fleyming  third 

**  son  foresaid  and  the  aires  maill  lawlie  to  be  gottaine  of 

**  his  bodie,  or  in  thair  not  observing  keiping  and  fulfilling 

*'the  saides  provisiounes    limitatiounes  and  conditiounes 

*'  afterspect    We  have  maid  designit  and  nominat  and  be 

**  thir  pnttis  designes  and  nominates  Fleyming  fourt 

*'ione  of  the  said  Lord  Fleyming  and  Dame  Jane  Drum- 

**  mond  bis  lady  and  the  aires  maill  lawlie  to  be  gottaine  of 

*'hi8  bodie  to  be  successors  to  us  in  our  estate  lands  bar- 

*'  ronies  and  others  abovewrn  conteint  in  the  said  prories 

*^and  infeftments  following  or  to  follow  yrupon  alwayes 

*'  onder  the  provisiounes  and  conditiounes  following  and  no 

^'otherwayes  viz.     That  the  said  Sir  William  Drummond 

'*  and  failseing  of  him  be  deceis  the  said  Fleyming 

**  leeond  son  foresaid  of  the  said  Lord  Fleyming  and  failze- 

*'  ing  of  him  be  deceis  the  said  third  sonc  of  the  said  Lord 

**  Fleyming  and  his  lady  and  failzeing  of  him  be  deceis  the 

'*  laid  fourt  sone  of  the  said  Lord  Fleyming  and  his  lady 

"  tail  marie  and  tak  to  thair  lawll  spouse  Lady  Jeane  Eer 

"  aldeat  lawll  dochtor  of  umql  Hary  Lord  Ker  our  sone 

"  and  £ailzeing  of  her  be  deceis  or  by  any  other  occasion 

"  qlk  may  faalzie  on  hir  pairt  Lady  Margaret  Eer  secound 

"  daughter  lawll  dochter  of  the  said  umql  Hary  Lord  Eer  our 

**  ione.   And  failzeing  of  the  said  Lady  Mai^aret  Eer  be  deceii 

'*  or  by  ony  other  occasion  on  hir  pairt  Lady  Anna  Eer 

**  third  lawU  dauchter  of  the  said  umqll  Hary  Lord  Eer  our 

'*  aone.     And  failzeing  of  the  said  Lady  Anna  Eer  be  deceis 

"  or  be  ony  other  occasion  qlk  may  fall  out  on  hir  pairt 

"  Lady  Sophia  Eer  youngest  lawll  dochtor  of  the  said  umqll 

"Hary  Lord  Eer." 

After  inserting  other  conditions  and   restrictions  which  Second  clause 
Were  to  be  obligatory  on  the  substitutes,  the  deed  continues  ®^^^***^^®"' 
i&  the  following  terms : — **  And  in  caise  it  sail  happen  all 
"the  foresaides  personnes  particularlie  before  namiti  ap- 
'*  poynted  to  succeed  to  us  in  manner  foresaid  to  depart  this 
"  ^  without  aires  maill  lawlie  gottine  of  yr  awne  bodies 
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1810.       «  on  lyffe  they  mareing  as  sd  is   Or  sitt  give  they  sail  all 

"  faill  in  the  observing  and  fulfilling  of  the  conditioones 

K«Rj^&c.     a  above  and  after  mentionat  set  down  to  be  performit  be 
iNNEs,  &c.    ''  them  Thaine  and  in  ather  of  these  cases  We  have  de- 
''  signet  nominat  and  appoynted,  and  be  thir  pntts  dedgnes 
"  nominattes  and  appoyntes  the  immediate  next  eldest  lawfkU 
"  sanes  of  the  saides  John  Lord  Fkyming  and  DameJeawne 
"  Drummond  his  Lady^  being  immediatelie  next  in  births  to 
**  ihair  eldest  sone  and  aire  ilk  ane  of  them  successivi  after 
*'  uyrs  To  be  the  personnes  wha  sail  succeed  to  us  in  our 
*'  sd  estate  landes  baronnies  and  uyrs  abovespeot.     They-^ 
''  alwayes  mareing  and  taking  to  yr  lawll  spousez  the  eldestsa 
"  lawll  dochter  of  the  sd  Lord  Ker,  our  sone,  being  on  lyff^ 
"  and  unmarried  for  the  tyme.     And  they  and  yr  aires  mail  ^ 
"  foresaid  of  the  said  mareadge  keipand  performand  an«^ 
''  fulfilland  the  haill  remanent  conditionnes  of  this  pnt  noi^^ 
''  minatioun.     And  falzeing  of  all  the  before  namit  persoc^. 
*'  nes  be  deceis  or  not  performance  of  the  forsd  conditiono^^^ 
''  In  that  caise  we  have  designit  and  be  thir  pntts  design^^M 
"  the  saides  Lady  Jeane^  Margaret^  Anna  and  Sophia  Kem^i 
'*  our  oyes.    And  failzeing  of  the  first  the  next  immediemMe 
"  eldest  of  the  sds  dochters  successivi  after  uyrs  and  yr  air^^s 
**  maill  lawlie  to  be  gottine  of  yr  bodies  to  be  tike  persomwie 
"  wha  sail  succeed  to  us  in  our  sds  landes  baronnies,  erMe- 
*'  dom   and  uyres  abovewm.      They  always  mareing  and 
'*  taking  to  yr  lawU  spouses  ane  gentelman  of  the  name  of 
*'  Ker  of  lawll  and  honoll  descent  and  yr  saides  husbands 
''  and  yr  aires  forsds  taking  keiping  and  reteining  the  ad 
"  surname  of  Ker,  and  arms  of  the  sd  house  of  Rozbuighe 
'*  allenarUe  in  all  tyme  yrafter.    As  also  performand  the  re- 
*'  manent  conditionnes  of  this  pnt  nominatioun.     And  (sltB^ 
'*  ing  also  of  all  the  sdes  personnes  be  deceis  or  not  perfor- 
'*  mance  as  said  is  In  that  case  we  have  designit  and  be 
'.*  thir  pntts  designes  and  appoyntes  our  narrest  and  laM 
"  air  maill  qtsumever  being  ane  gentleman  of  the  name  9^ 
"  Kor  of  lawll  and  honoll  descent  and  the  aires  maill  lawlie 
<*  to  be  gottine  of  his  bodie  To  be  the  person  to  succeed  tcr 
"  us  in  our  said  estate  landes  baronnies  living  and  others 
'<  abovewrn."     To  these  destinations  were  subjoined  tb^ 
usual  prohibitions  against  alienation,  contraction  of  debt^ 
and  granting  deeds  in  prejudice  of  the  order  of  saooea^ 
sion.     A  power  to  revoke  or  alter  was  also  inserted.    Tb^ 
deed  purported  to  have  been  written  by  Alexander  Doia^ 
clerk,  Kelso.     Various  blanks  had  been  originally  left  in  i^ 
some  of  which  were  afterwards  filled  up  in  the  handwriftis^ 
of  the  £arl  of  Roxburgh,  and  in  that  of  Alexander  Do0- 
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In  this  deed  too,  by  mistake  apparently,  Lady  Margaret  is       1610. 
called  the  second  daughter  of  Lord  Hary  Ker,  when,  in  fact. 


she  was  the  third  daughter,  and,  in  like  manner,  Lady  Anna    *"*»  ^^ 


V. 


was  called  bis  third  daughter,  when,  in  fact,  she  was  hiBseeond.    irmbs*,  &c. 

It  was  stated  that  this  deed  was  revoked  by  the  charters 
in  1646  and  1647,  but  this,  as  has  been  already  mentioned, 
was  denied  by  the  respondent,  who  alleged  it  was  merely 
mperseded,  and  a  new  nomination  and  tailzie  substituted  in 
its  place  in  1648,  upon  which  all  the  subsequent  investitures 
of  the  family  were  made. 

The  first  clause  of  destination  in  the  deed  1648,  with  the  Deed  of  no- 
oonditions  which  affect  it,  was  thus  expressed : — "  There-  ™jj»^t»on  and 
'•  fore  wit  ye  us  of  certane  knowledge  and  proper  motive  to  pipgt  claose'of 
**  have  made    nominate   declared   and  constitute  and  by  destination. 
'*  thir  pnts  makes  nominates  declares  and  constitutes  (failz^ 
'  ing  of  aires  male  lawfully  to  be  gottin  of  our  awin  bodie) 
'  upon  the  provisions  restrictions   and  conditions   always 
'  after  specified  the  persons  after  mentionat  in   manner 
'  after  specified  to  be  airis  of  tailzie  to  us  and  successors  in 
'  our  saids  erledom  lands  lordship  baronies  titles  dignity  ofii- 
'  oes  jurisdictiones  patronages  and  others  qtsomever  contain- 

*  it  in  the  infeftments  prories  and  others  richtis  and  secu- 

*  rities  generally  and  specially  above  written  viz.  Sir  Wra. 
'  Drummond  youngest  lawful  sone  to  an  Noble  Erie  John 
'  £rle  of  Perth  &c.  and  the  aires  male  lawfully  to  be  gotten 
'  cf  bis  body  with  his  spouse  after  mentionat  To  be  heir 
'  of  tailzie  and  successor  to  us  in  the  saids  erledom  titill 
'  dignity  lands  lordship  baronies  and  others  above  speci- 
'  fied  ;  Qlks  failzying  or  in  case  the  said  Sir  William  Drum- 

tnond  or  the  saidis  heirs  male  of  his  body  sail  failzie  to 
^  observe  the  provisions  restrictions  and  conditions  after 
'  specified  In  ather  of  the  saidis  cases  we  nominate  declare 
'  and  constitute  Robert  Fleyming  second  lawful  sone  to 
'  John  Lord  Fleyming  and  Dame  Jeane  Drummond,  his 
'  lady,  and  the  airis  male  of  his  body  to  be  gottin  with  his 
'  spouse  after  nominate  To  be  heir  of  tailzie  and  successor  to 
'  ms  in  the  said  erldom  title  dignity  lands  lordship  ba- 
'  ronies  and  others  above  written  Qlks  failing,  or  in  case 
'  the  said  Robert  Fleyming  and  the  saids  airis  male  of  his 

lM>dy  sail  failzie  to  observe  the  provisions  restrictions  and 
'  conditions  after  specified  In  ather  of  the  saidis  cases  we  by 
'  thir  presents  make  nominate  declare  and  constitute 
'  Fleyming  third  lavirful  son  to  the  said  John  Lord  Fleyming 

procreate  betwixt  him  and   his   said  lady  and  the  airis 

male  lawfully  to  be  gottin  of  bis  body  with  his  spouse 
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1810.       "  after  nominate  To  be  heir  of  tailzie  and  auccesBor  to  na 

"  the  said  earldom  title  dignity  lands  lordahips  baroni< 

**  and  others  above  specified  Qlks  also  failing  or  in  eai 

*'  the  said  Fleyming  third  sone  foresaid  and  tl 

"  saidis    airis    male  of   his   body   sail  failzie  to  obsen 

*'  the  provisions  restrictions  and  conditions  after  spedfie 

"  In  ather  of  the  saidis  cases  we  be  thir  presents  mak 

''  nominate  declare  and  constitute  Fleyming  fourt 

"  lawful  sone  to  the  said  John  Lord  Fleyming  and  his  sai 

"  lady  and  the  aires  male  lawfully  to  be  gottin  of  his  bodi 

"  with  his  spouse  after  nominate  To  be  heir  of  tailzie  an 

"  successor  to  us  in  the  saids  erledom  title  dignity  land 

*'  lordship  baronies  and  others  above  written.    And  failzin 

"  of  the  airis  male  of  all  the  saidis  four  persons  their  bodic 

''  with  their  spouses  after  nominate  or  otherwise  in  cas 

**  they  all  or  their  saidis  airis  male  sail  all  failzie  to  perfon 

**  the  provisions  restrictions  and  conditions  after  mentiona 

*'  In  ather  of  the  saidis  cases  we  by  thir  presents  nominat 

"  declare  and  constitute  the  next  immediate  eldest  lawfi 

*<  sones  of  the  said  Johne  Lord  Fleyming  procreate  or  to  b 

*'  procreate  betwixt  him  and  the  said  Dame  Jeane  Drun 

**  mond  his  Lady  and  the  airis  male  lawfully  to  be  gottin  c 

**  their  bodie  with  their  spouses  respective  after  nominat  t 

**  be  airis  of  tailzie  and  successors  to  us  in  our  saids  erledoi 

*'  lands  lordship  baronies  title  dignity  and  others  aboT 

*'  written  under  the  express  provisions  restrictions  and  coc 

'*  ditions  after  specified  viz.  That  in  case  it  sail  happen  th 

'*  saids  persons  nominate  by  us  or  onie  of  them  quba  Bm 

"  have  right  to  succeed  for  the  time  to  be  married  upc 

*<  any  other  spouse  than  the  spouse  hereby  nominate  be  m 

"  in  manner  after  mentionat    In  that  case  the  person  4 

*'  persons  sua  otherwise  to  be  married  and  the  airis  male  « 

**  his  body  is  and  shall  be  excludit  from  the  said  tailzie  an 

**  succession  and  sail  have  na  right  thereto  without  an 

"  declarator  or  process  of  law  to  be  suted  or  cravit  there 

"  anent.     And  Als  providing  that  the  said   Sir  Williaii 

"  Drummond  and  failing  of  him  by  decease,  or  in  case  oi 

**  his  marriage,  or  not  observing  of  the  conditions  above  and 

*'  after  mentionat  the  next  person  havand  right  for  the  time 

"  to  succeed  as  said  is  sail  marry  and  take  to  thair  lawfbl 

"  spouse  Lady  Jeane  Ker  eldest  lawful  dochter  to  umql 

**  Hary  Lord  Ker  our  sone,  they  being  baith  marriageable 

"  for  the  time.     In  qlk  case  he  or  that  person  having  nghi 

*'  to  succeed  for  the  time  sail  be  halden  to  marry  the  mi 

**  Lady  Jeane   Ker  before  he  be  servit  and  retourit  air  of 
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tailzie  to  us.  And  in  caice  they  be  not  baith  marriageable       1810. 
In  that  caice  it  sail  be  lawful  to  the  eaid  Sr  Wm  or  our 


"  next  succeeding  air  to  obtain  himself  servit  retourit  and     *■"»  *®* 

'*  infeft  as  air  of  tailzie  foresaid  bot  withal  sail  be  halden  innbs,  &o. 

''  astricted  and  obleist  to  marry  the  said  Lady  Jeane  Eer 

"  qn  they  sail  be  marriageable  thereafter.    And  failing  of 

**  hir  by  decease  before  marriage  or  that  the  said  Lady 

•*  Jeane  Ker  be  unwilling  or  refusis  to  marry  or  be  married 

*'  to  ony  other  spouse  In  ather  of  the  saids  caices  the  said 

*'  person  quhasall  have  right  to  succeed  for  the  time  sail  be 

' '  halden  and  obleist  to  marry  and  take  to  his  spouse  Lady 

"  Anna  Ker  second  lawful  dochter  to  the  said  umql  Hary 

''  Lord  Eer  qn  they  sail  be  marriageable.    And  failing  of 

'*  her  by  decease  or  that  the  said  Lady  Anna  Eer  be  un- 

*  *  willing  or  refuse  to  marry  or  be  married  to  onie  other 

*  *  spouse  In  ather  of  these  caices  the  said  person  quha  sail 

*  *  have  right  to  succeed  for  the  time  sail  be  halden  to  mary 

*  *  Lady  Margaret   Eer  third  lawful  dochter  to  the  said 

*  •  umql  Hary  Lord  Eer  our  sone.  And  failing  of  hir  by  de- 
^  ^  cease  or  in  caice  she  refuse  or  sail  happen  to  be  married 

*  *  to  onie  other  spouse  he  sail  be  halden  to  marry  Lady 
^  *  Sophia  Eer  youngest  lawful  dochter  to  the  said  umql 
^  "*  Hary  Lord  Eer  our  sone    And  sicklike  it  is  providit,  That 

**  in  caice  it  sail  happen  all  the  foresaids  persons  to  qm  our 

^  saids  airis  of  tailzie  respective  are  appointed  by  us  to  be 

'  '^  married  to  depart  this  life  or  be  all  married  before  the  said 

^  airis  of  tailzie  respective  sail  fall  to  succeed  to  our  said 

"  ^  estate  and  living  or  zitt  in  caice  they  sail  all  refuse  to 

^  '  marry  our  saids  airis  of  tailzie  and  provision  specially  and 

*  generally  above  mentionat  In  that  caice  the  persons  and 

^  airis  respective  nominate  by  us  in  manner  foresaid  are 

^  hereby  declarit  be  us  na  ways  to  amit  bot  to  have  and  en- 

^  joy  the  benefit  and  right  of  tailzie  and  succession  they 

^  always  marrying  persons  of  honourable  quality  and  lawful 

^  birth  and  withall  keepand  observand   and  fulfilland  the 

^  remanent  otheris    conditions  provisions  and   restrictions 

"^  before  and  after  mentionat  and  na  otherwise." 

Other  conditionsand  restrictions  followed,  which  were  secu- 
— ^ed  by  prohibitory,  irritant,  and  resolutive  clauses  necessary 
^    0  constitute  a  strict  entail. 

A  second  clause  of  destination  was  then  inserted,  on  the  Second  clause 
:::^on8truction  of  which  the  question  between  the  parties  iaofd^s*^"**^*'"* 
=^his  appeal  exclusively  depends :  '*  And  qlks  all  failzeing  be 
'  ^  decease  or  be  not  observing  of  the  provisions  restrictions 
"^   *  and  conditions  above  written  The  right  of  the  said  estate 
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1810.  *^  sail  pertain  and  belong  to  the  eldest  dochter  of  the  em 
"  umql  Hary  Lord  Ker  without  division  and  yr  airea-mal 
**  she  always  mareying  or  being  married  to  ane  gentlenuu 
*^  of  honour!  and  lawful  descent  wha  sail  perform  the  oondi 
'^  tions  above  and  under  written  Qlks  all  failsing  and  jr  sdi 
^^  airis-male  to  our  nearest  and  lawful  airis-male  qtsomeTw/ 
Then  followed  conditions  relative  to  debts,  and  serving 
under  the  tailzie, — a  conveyance  of  other  subjects, — ^provi- 
sions to  three  of  Lord  Henry  Ker's  daughters. 

It  was  alleged  by  the  appellant,  as  material  to  observe  i' 
considering  his  case*  that  this  deed  was  framed  bj  Jobn 
Learmount,  writer  to  the  Signet,  that  it  had  several  blanL: 
which  were  afterwards  filled  up  by  Alexander  Don,  derk  ^ 
Kelso,  by  whom  the  deed  of  nomination  1644  was  writtei^ 
On  comparing  these  two  deeds  of  nomination  and  tailz^^ 
that  of  1644  with  that  of  1648,  two  important  distinctioD 
were  said  to  be  observable.     In  the  first  clause  of  destinatioii 
in  the  deed  1644  Sir  William  Drummond  and  the  younger 
sons  of  Lord  Fleming  are  called,  under  the  condition  ot 
marrying  agreeably  to  the  entailer's  injunctions,  and  the 
heirs  male  of  their  bodies  respectively ;  consequently,  if  the^ 
fulfilled  that  condition,  the  heirs  male  of  their  bodies  by  any 
subsequent  marriages  would  have  been,  according  to  the 
appellant,  admitted.     But,  by  the  corresponding  dawe  in 
the  deed  1648,  the  destination  is  limited  to  the  heirs  mk 
of  the  prescribed  intermarriages.     Again,  in  the  second 
clause  of  destination  in  the  deed  1644  each  of  the  pt^ 
daughters  of  Hary  Lord  Ker  is  called  by  name ;  they  in 
called  in  succession,  and  the  substitution  is  limited  to  tbe 
heirs  male  of  their  bodies.     Whereas  in  the  corresponding 
clause  of  the  deed  1648,  the  daughters  of  Lord  Hary  Ker 
are  not  called  byname,  but  the  destination  is  confined  to 
the  eldest  daughter  of  the  said  deceased  Lord  Hary  Ker, 
without  division;  and  the  succession,  instead  of  being lioit- 
ed  to  heirs  male  of  their  bodies^  is  extended  to  heirs  male. 
Parliamentary   As  already  mentioned,  there  was  a  parliamentary  ratification 
ratification  of  ^f  ^^^  charter  1646  and  the  infeftment  which  had  followed; 
the  Onarter      ,     ,     .  ,  .       .  ,  .  ,  i- 

1646,  and  in.  declaring  *^  that  any  nomination  or  designation  made,  ortoDo 

feftment  as  to««  made,  by  the  said  Earl  of  Rozburghe,  of  any  person,  or  per- 
the  lands  and  ,  [    ^  j  .     i.-  i     •        r .  -i  •     •     Ii.         -ji    j- 

dignities.  ^o°^»  ^^  succeed  to  him  as  heirs  of  tailzie  m  the  said  land^ 

*'  baronies,  and  earldom  of  Roxburghe,  title  and  dignity  fore- 

"  said,  or  of  any  other  of  his  Lordship's  lands  or  others  bo* 

"  longing  to  him,  sail  be  als  valid  and  sufiicient,"  &c   ^ 

virtue  of  this,  the  deed  1648  was  executed. 

Subseqaent         Upon  the  death  of  Robert,  Earl  of  Roxburghe  in  166^) 
investitures. 


\ 
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Sir  William  Dnimmond  made  up  titles  to  him  by  service  as       isio. 
beir  of  tailzie  and  proYision,  and  afterwards  obtained  a  char- 


ter of  confirmation  and  novodamus,  on  which  he  was  infeft      ^^  ^^' 

Id  compliance  with  the  injunctions  of  the  entail,  he  mar-  umBs,  &o. 
rieAf  in  1655,  Lady  Jeane  Ker,  daughter  of  Lord  Hary  Eer.  1655. 
To  give  still  greater  validity  to  his  title,  he  obtained  a  do- 
eree  of  adjudication  in  implement  on  the  bond  granted  by 
Carl  Robert  in  1643.  In  1661  he  procured  a  parliamentary 
ratification  of  the  deed  of  nomination  1648 ;  and,  two  years 
afterwards,  it  was  likewise  ratified  by  Sir  Walter  Eer  of 
Fawdonside,  who  had  then  become  heir  male  of  the  Eers  of 
Cessfurd,  and,  consequently,  heir  under  the  ancient  inves- 
titores. 

Sir  William  Drummond  thus  became  William,  second  Earl 
of  Rozburghe.  He  had  two  sons  by  his  marriage  with  Lady 
Jeane  Eer.  Robert,  who  succeeded  him  in  1665,  and  John,  1665. 
who  was  afterwards  Lord  Bellendcn  Eer.  Robert,  third 
Earl  of  Rozburghe,  was  succeeded  by  his  sons,  Robert  and 
John,  fourth  and  fifth  Earls  of  Rozburghe.  All  these  heirs 
of  entail  completed  their  feudal  titles  to  the  estate,  in  terms 
of  the  deed  of  tailzie  1648. 

In  1707,  John,  fifth  Earl  of  Roxburghe,  obtained  from  New  Patent 
Queen  Anne  a  patent,  granting  •*  to  him,  and  to  the  heirs  f^/S®^^*^ 
"  male  of  his  body  ;  whom  failing,  to  his  other  heirs  destin-  Destination  in 
"  ed  to  succeed  to  the  title  and  dignity  of  the  Earl  of  Rox-  <^o. 
'*barghe,  by  the  former  patents  or  diplomas  heretofore 
**  made  and  granted  to  his  predecessors,  the  title  of  Duke 
**  of  Hoxburghe,  Marquis  of  Bowmont,"  &c. 

Id  1729  John,  first  Duke  of  Roxburghe,  executed  a  dis-  1729. 
position  of  his  estates,  in  which,  proceeding  expressly  upon 
the  narrative  of  the  deed  of  nomination  and  tailzie  1648,  he 
^  gives  and  dispones  these  estates  to  Robert,  Marquis  of 
"  Bowmont,  my  only  son,  and  the  heirs  male  lawfully  to  be 
*'  procreated  of  his  body,  which  failing,  to  the  other  heirs 
"  at  tailzie  substituted  to  them,  contained  in  the  said 
*'  tailzie  made  by  the  deceased  Robert,  Earl  of  Roxburghe, 
*'  ^J  great-grandfather's  father,  and  in  my  said  infeftments 
**  thereupon ;  all  which  heirs  of  tailzie  are  held  as  herein 
**  insert  and  expressed  ;  which  failing,  to  me,  my  heirs  and 
"  assignees  whatsoever." 

Having  relieved  the  estate  of  certain  incumbrances,  and 
acquired  other  lands,  the  Duke  of  Roxburghe,  in  1740,  ex-  1740. 
^ted  another  deed  of  entail  of  those  lands ;  but,  in  like 
i^anner,  '*  under  the  several  provisions,  conditions,  limita- 
*'  tions,  restrictions  and  irritancies  therein  mentioned  con- 
"  tained  in  the  deed  of  tailzie  of  the  said  estate  of  Rox- 
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1810.       *  bnrghe  granted  by  the  said  deceased  Robert,  Earl  of 
7"    "  Koxbarghe,  his  great-grandfather's  father,  besjring  dale 
"%.  *"•     «  23d  Feb.  1648."    In  this  deed  the  lands  were  disponed 
iNvxs,  Ice.    to  bis  son  Robert,  Marqnis  of  Bowmont,  and  the  odier 
heirs  male  of  his  body ;  and  to  his  brother  german.  Lien- 
tenant- General  William   Ker,  and  the  heirs  male  of  his  ^ 
body ;  "  whom  failing,  to  the  other  heirs  of  tailzie  snbsti-- 
"  tuted  to  them,  contained  in  the  said  entail  of  the  saidj 
**  estate  of  Rozburghe,  made  and  granted  by  the  deceased! 
"  Robert,  Earl  of  Rozburghe,  my  groat-grandfather's  father^ 
**  and  in  the  infeftroents  following  thereon ;  and  which  heirv 
**  of  tailzie  are  held  as  herein  expressed.*' 
^7^1.  In  1741  Robert,  second  Duke  of  Roxburghe,  sncceedec^ 

to  his  father,  and  completed  his  investiture  by  executing 
the  procuratories  contained  in  the  two  deeds  last  mentioi^ 
ed ;  by  virtue  of  which  he  afterwards  expeded  a  chart^^ 
from  the  crown  in  favour  of  the  heirs  named  in  the  enti^j 
1648.  The  clause  in  this  charter  contained  in  the  snbstii^i. 
tion  in  favour  of  the  eldest  daughter  of  Hary,  Lord  Ker»  ig 

Oiarter  1741.^nceived  in  the  following  terms: — "  Et  quibus  omnibiis 
^^  deficien.  per  decessum  at  et  per  non  observantiam  sen 
^'  prestationem  provisionum,  restrictionum  et  conditionmn 
*^  supra  script,  jus  diet,  status  et  patrimonii  per  diet,  literw 
^<  tallis  declaratur  cadere,  devolvere  et  pertinere  adfiliam 
**  Natu  Maximam  quondam   Henrici    Domini    Ker  fiH 
"  Roberti  primi  Comitis  de  Roxburghe^  absque  divisions,  et 
"  ad  ejus  beredes  masculos,  ilia  omni  mode  obligata  nnbere 
"  seu  nupta  esse  generoso  viro  prnclari  et  legitimi  stemffli- 
"  tis,  qui  omnes  conditiones  supra  script,  perimplebit:  Qni- 
**  bus  omnibus  deficien.  ad  praefati  quondam  Roberti  primi 
'*  Comitis  de  Roxburghe,  propinquiores  et  legitimes  hsaredef 
**  masculos  quoscunque  ;  et  perproMentesprovideturetdeeh 
**  ratufi  quod  eadem  iis  cadent  et  devolvent  confarmiter" 

oniAjT"^^        In  1747  Robert,  second  Duke  of  Roxburghe,  executed 
new  entail  of  his  whole  estate,  founded  upon  the  precedi 
entails,  and  exactly  similar  in  its  limitations  and  conditir 
And  under  this  deed  John,  third  Duke  of  Roxburghe, 
ceeded  to  bis  father  in  1755,  and  in  1756  completed  hi 
vestiture. 

Death  of  3d        fl^  died  in  March  1804,  without  issue,  and,  consequ* 

burgh,  March  ^^^  ^^^^  ^^^^  o^  Robert,  third  Earl  of  Roxburghe,  e? 

1804.  whereupon  the  succession  opened  to  William,  Lord  I 

den,  who  was  grandson  of  John  Bellenden,  second 
William,  second  Earl  of  Roxburghe,  and  only  rec 
male  descendant  of  the  marriage  between  Sir  William 
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moDd  and  Lady  Jeane  Ker,  the  eldest  daughter  of  Haiy,       1810. 
iLfOrd  Eer.   Under  the  entail  1747  he  made  up  a  feudal  title, 


qwB^ 


l>j  special  service  and  infeftment.  "*'  ***• 

William,  fourth  Duke  of  Rozburghe,  when  he  succeeded,    innss'  &c. 
'WIS  far  advanced  in  life.    He  had  no  issue,  and  in  him  was 
%^  terminate  the  line  of  Drummond,  which  had  been  intrud- 
^mI  into  the  house  of  Cessfurd.    The  line  of  Fleyming,  also 
€3<>nditionall7  called  by  the  nomination  1648,  had  for  a  con- 
siderable time  been  extinct.    The  whole  series  of  heirs  fe- 
vmale,  for  which  the  first  Earl  of  Koxburghe  had  shown  a 
predilection,  being  thus  exhausted,  the  inheritance,  accord- 
ug  to  his  settlement,  and  every  subsequent  entail  raised 
"apon  it,  was,  as  the  appellant  stated,  to  be  restored  to  the 
lieir  male  general  of  the  eldest  daughter  of  Lord  Hary  Ker, 
^fthat  is  Lady  Jeane  Eer,  and  the  fee  replaced  and  secured  in 
tlie  channel  of  that  investiture  by  which  its  descent  had  been 
vegulated  for  a  period  of  two  hundred  years. 

William,  fourth  Duke  of  Rozburghe,  died  at  Flours  on 
the  22d  day  of  October  1805. 

The  appellant  was  a  male  descendant  of  the  house  of  Claims  of  the 
Genford,  and  claimed  as  heir  male  general  to  Robert,  first  ^P®^°? 
Earl  of  Roxburghe,  and  heir  male  general  to  his  son  Hary, 
Lord  Ker.  He  stated  that  Walter  Eer  of  Cessfurd,  in  1480, 
hid  two  sons.  Robert  of  Caverton,  the  eldest ;  and  Mark  Eer 
ofDolphinstone,  the  youngest.  That  Lady  Jane  Eer,  who  was 
nttried  to  Sir  Wm.  Drummond,  was  descended  in  a  direct 
Use  from  Robert  Eer  of  Caverton,  the  eldest  son,  and  after 
the  extinction  of  her  heirs  by  her  marriage  with  Sir  Wm. 
Dnimmond,  he,  as  being  the  heir  male  of  Mark  Eer,  in  a 
direct  line,  was  entitled  to  succeed,  as  heir  male  general, 
both  to  her  and  to  Lord  Hary  Eer.  He  also  claimed  as 
beir  male  whatsoever  under  the  destination  in  the  deed 
1648,  on  the  assumption  that  the  destination  was  confined 
to  the  *'  eldest  daughter"  of  Hary  Lord  Eer  and  her  heirs 
nude. 

Sir  Jamea  Norclifife  Junes  contended  that  the  terms  <*  eldest 
daughter"  were  not  to  be  confined  solely  to  Lady  Jane  Eer, 
bot  included  the  other  three  younger  daughters  of  Hary  Lord 
Ker;  and  he  therefore  claimed  as  heir  male  of  the  body  of  Mar- 
gUet,  the  third  daughter  of  Hary  Lord  Eer,  alleging  that  his 
gteai-grandfather  was  the  eldest  son  of  Sir  Robert  Innes  of 
Innes,  who  was  married  to  the  said  Margaret,  and  therefore 
Uiat  he  was  the  heir  male  of  the  body  of  his  great-grandmo- 
ther Lady  Margaret  Eer.  He  also  ofiered  to  prove  that  there 
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1810.       wero  no  heirs  male  of  the  bodies  of  Ladies  Jean  and  Anna 
alive. 


»«B,  &c.        ^jj.  Bellenden  Ker  claimed  through  William,  last  Duke 
IMNE8,  &c.  of  Rozburghe,  who  had  been,  previous  to  his  accession,  of 
the  younger  branch  of  the  family,  under  the  title  of  Lord 
Bellenden.    Lord  Bellenden  was  descended  of  John,  the 
youngest  son  of  Sir  Wm.  Drummond  (second)  Earl  of  Roz-« 
burghe.     He  stated,  that  at  the  time  of  the  late  Duke'sv 
succession,  the  nearest  relations  of  the  former  Duke  (John)| 
were  his  sisters,  Lady  Essex  Ker  and  Lady  Mary  Eer^  th^ 
heirs  of  line  of  the  elder  branch  of  the  family ;  and  Mr— 
Bellenden  Ker,  who  was  the  eldest  son  of  the  Honourable 
Mrs.  Gawler,  who  was  the  eldest  daughter  of  John,  ibfm 
third  Lord  Bellenden,  grandson  of  Sir  William  Drummonvu 
and  Lady  Jean  Ker.     He  was  therefore  the  great-greaOi 
grandson  of  these  parties,  and,  on  failure  of  Lady  Essex  au^ 
Lady  Mary  Ker,  was  the  heir  of  line  of  the  family.     He,  b^ 
sides,  contended  that  the  last  Duke  of  Roxburghe  (Duke  WiS 
liam)  being  the  last  member  of  the  tailzie  of  the  Dmmmoifei.^ 
line,  by  the  marriage  with  Lady  Jeano  Ker,  the  eldest  daugSa 
ter  of  Lord  Hary  Ker,  and  under  the  assumption  that  tfai^ 
destination  was  confined  to  her  alone,  as ''  eldest  daughtec^" 
he  was  entitled  to  execute  the  new  entail  in  his  favour,  be> 
cause  he  then  held  the  estates  in  fee  simple,  unburdened  aad 
unfettered  in  favour  of  any  other  heirs. 
Changeofpre.    Accordingly,  and  before  Duke  William's  death,  he  hadgnuil- 
ti^MlT^Wra   ®^»  in  Jiine  1804,  certain  deeds,  intended  to  change  entiw- 
'  ly  the  previous  investitures,  by  disponing  the  estate  to  a  se- 
cond cousin  of  his  own,  John  Bellenden  Gawler,  Esq.,  nov 
John  Bellenden  Ker.  This  was  effected  by  the  Duke  execotiog 
a  conveyance  in  the  form  of  a  trust  disposition  of  the  estates 
with  a  relative  deed  of  entail,  limiting  the  succession,  in 
the  first  instance,  to  Lady  Essex  Ker  and  Lady  Mary  Ktf, 
sisters  of  John,  Duke  of  Roxburghe,  and,  after  their  deitK 
to  Mr.  Bellenden  Ker  and  his  brother  Mr.  Gawler,  and  the 
heirs  of  their  bodies.    In  September  1804  he  granted  to 
Mr.  Bellenden  Ker  sixteen  feu  dispositions,  comprehendiag 
the  absolute  property  of  the  whole  estate,  which  is  the  lob' 
ject  of  an  after  appeal. 

He,  in  January  1806,  made  a  new  settlement,  revokiiig 
the  former  destination  to  the  sisters  of  his  predecessor,  ukI 
limiting  the  succession,  on  failure  of  himseU;  and  the  bait* 
of  his  body,  to  Mr.  Bellenden  Ker  and  the  heirs  of  his  hoij' 
Lastly,  he  executed  in  June  1805  a  third  entail,  oonvsyiog 
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the  eatate  directly  to  Mr.  Bellenden  Ker,  and  the  heirs  of       1810.. 
hiM  bodyt  whom  failing,  to  a  series  of  substitutes,  under  a 


declaration  of  nullity  in  case  any  descendants  of  his  own    ^'*' 
frcdy  should  exist  at  the  time  of  his  death.  inmbs',  &c. 

The  appellant  conceiving  himself  entitled,  by  the  failure 
of  the  prior  substitutes,  to  enter  into  the  possession  of  the 
O0tate  as  heir  of  tailzie,  empowered  a  person  to  demand  ad- 
noittanoe  in  his  name  to  the  mansion  house  of  Fleurs,  and 
^liis  being  refused,  he  presented  a  petition  to  the  Sheriff 
depute  of  Roxburghshire,  for  the  purpose  of  obtaining  judi- 
oaal  authority  to  enforce  his  claim.  To  this  petition  answers 
^vere  put  in  on  the  part  of  Mr.  Bellenden  Eer  and  the 
^bustees. 

Pending  these  proceedings,  a  petition  was  presented  to  Present  ac 
tikt  Court  of  Session  by  the  respondents.  Sir  James  Norcliffet^ons. 
Innes,  Bart.,  late  of  Innes,  in  the  county  of  Moray  in  Scot- 
land, now  of  Innes  House  in  the  county  of  Devon,  claimant 
ofUie  estates  and  honours  of  the  family  of  Roxburghe,  and 
James  Home,  Writer  to  the  Signet,  his  commissioner.     His 
daim  set  forth,  that  he  was  the  heir  male  of  his  great-grand- 
mother. Lady  Margaret  Ker,  third  daughter  of  HaryLord 
Eefi  and,  in  that  character,  entitled  to  succeed  to  the  ho- 
nours and  estates  of  Roxburghe,  under  the  clause  of  desti^ 
mlkm  in  the  entail  1648,  in  favour  of  the  heirs  male  of  the 
ddest  daughter  of  Hary  Lord  Eer ;  and  as  he  was  about  to 
take  the  necessary  steps  for  establishing  his  right,  he  prayed 
the  Court  to  award  sequestration  of  the  estate  until  the 
inBe  of  his  competition  with  the  other  claimants.     Answers 
were  put  in  by  Mr.  Bellenden  Eer  and  the  trustees,  and  the 
prooeedings  before  the  Sheriff  were  advocated  ob  cantingen- 
<inn,  and  an  interlocutor  was  pronounced,  sequestrating  the  Seqaestration 
oatates.     Against   these  interlocutors  appeals  were  taken  ^^^^5^^^ 
te  the  House  of  Lords,  which  are  now  in  dependence.  petition*  ^"^' 

In  the  meantime,  the  appellant,  Colonel  Eer,  proceeded 
to  obtain  himself  served  heir  of  tailzie  to  the  late  Duke  of 
Bezburghe,  a  character  which  he  conceived  himself  to 
possess,  in  consequence  of  his  previous  services  expede  as 
already  referred  to. 

Sir  James  Norcliffe  Innes  having    likewise    purchased  Competition 
btieves  for  serving  himself  heir  of  tailzie  and  provision  to®'^"®^®*' 
^  deceased,  a  competition  arose  between  them,  in  which, 
On  the  application  of  both  parties,  the  Court  of  Session  ap- 
pointed four  of  their  number  to  be  assessors  to  the  ma- 
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1810.  In  this  competition,  appearance  was  made  for  Mr.  Bel 

lenden  Eer  and  the  trustees  of  the  late  Dake  of  Roxburgli 


K«»,  &c.  ^ijQ  insisted  that  they  had  both  right,  title,  and  interest,  t 
TNMBs,  &c  b®  heard  as  parties  in  the  services,  upon  the  ground  tha 
they  stood  infeft  in  the  estates  of  Roxburghe,  which  th* 
claimants  were  severally  claiming  to  be  served  heirs  in  spe 
cial.  This  demand  gave  rise  to  a  debate  of  some  lengtl 
before  the  Court  of  Macers  and  their  Assessors.  In  tha 
court,  another  discussion  arose,  in  consequence  of  Sir  Jame 
Norcliffe  Innes  having,  contrary,  as  was  alleged,  to  aU  estab 
lished  form  and  practice,  insisted,  that  before  it  was  detec 
mined  which  of  the  two  competitors  had  a  title  to  be  serve- 
heir  of  tailzie,  or,  in  other  words,  what  was  the  legal  cor 
struction  of  the  subsisting  investitures  of  the  estate,  a  jua 
should  be  called,  and  evidence  of  the  propinquity  of  eae 
of  the  competitors  laid  before  them  for  their  verdict. 

The  appellants,  on  the  other  hand,  objected  to  this  mod 
of  procedure,  as  an  inversion  of  the  established  procedor 
of  the  Court ;  that  it  was  inexpedient  to  investigate  fact 
before  their  relevancy  be  tried  ;  and  that  the  previous  deci- 
sion of  the  question  of  law  would  shorton  the  cause,  and 
relieve  one  competitor  from  proving  an  unavailing  propin- 
quity. 

After  parties  had  been  heard  on  both  points,  the  Court  of 
Jan.  20, 1806.  Macers  pronounced  the  following  interlocutor : — **  Tbe 
**  Macers  having  heard  the  above  debate,  and  advised  with 
"  the  Lords'  Assessors,  they  make  avizandum  to  the  Lords  of 
"  Council  and  Session  therewith  ;  and  appoint  the  questiom 
'*  with  regard  to  the  form  of  proceeding  in  the  sernce,  tf 
"  also  of  the  competency  of  Mr.  Bellenden  Eer,  Gawier, 
"  and  Seton  Karr,  being  allowed  to  appear  to  be  heard  tf 
''  parties  in  this  service,  to  be  stated  to  the  said  Lords  of 
*'  Council  and  Session,  in  memorials  to  be  reported  by  the 
"  Lords'  Assessors  for  that  purpose  ;  and  appoint  the  memo- 
*'  rials  to  be  boxed  on  or  before  the  3lst  January  instaDf 

In  consequence  of  this  order,  memorials  were  presented 
to  the  Court  of  Session  by  all  the  three  parties ;  upon  ad- 
vising which,  this  interlocutor  was  pronounced  :— **  Upon 
Feb.14, 1606. «  report  of  Lord  Hermand,  and  having  advised  the  mntoal 
"  memorials  for  the  parties,  the  Lords  remit  to  the  Macers, 
**  with  an  instruction  to  find,  Primo^  That  John  Bellenden 
'<  Eer,  and  Benry  Gawler,  and  John  Seton  Karr,  £sqrs.f 
**  have  a  title  to  appear  in  the  services  of  Brigadier-GenenI 
**  Ker,  and  Sir  James  Norcliffe  Innes,  Bart.,  and  to  be  beard 
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**  for  their  iDterest ;  and,  Secundo^  That  the  points  of  law,        1810. 
'*  with  respect  to  the  construction  of  the  tailzie  and  settle- 


ments of  the  estates  of  Roxburghe,  must,  in  the  first  place,     ***'  ^^' 
"  be  determined  ;  and,  for  that  purpose,  recommend  to  the    inmes,  &c. 
*'  Macers  to  hear  counsel  for  the  parties,  and  to   proceed 
**  otherwise  in  the  cause  as  to  them  shall  seem  proper." 

The  Court  of  Macers  accordingly  pronounced  this  inter-  Feb.  17, 1806. 

locator : — *'  The  Macers  having  considered  what  has  been 

**  respectively  stated  by  the  counsel  for  the  parties  in  the 

*'  mutual  brieves  before  mentioned,  and  advised  with  the 

*'  Lords'  Assessors,  they,  in  terms  of  the  aforesaid  interlocu* 

**  tor  of  the  Lords  of  Council  and  Session,  find,  PHmOy  That 

*'  Messrs.  Bellenden  Ker,  Henry  Gawler,  and  John  Seton 

^Karr,  have  a  title  to  appear  in  the  services,  and  to  be 

*'  beard  for  their  interest.     And,  Secundo,  That  the  points 

*'  of  law,  with  respect  to  the  construction  of  the  tailzie  and 

*'  settlements  of  the  estate  of  Roxburghe,  must,  in  the  first 

"  place,  be  determined ;  and,  in  order  thereto,  make  aviz- 

"  andum  to  the  Lords  of  Council  and  Session  with  the  case, 

*Mn  order  to  be  reported  to  their  Lordships  by  the  Lords' 

*'  Assessors,  quam  primum^  for  their  opinion  and  direction  ; 

"and,  in  the  meantime,  adjourn  further  procedure  in  the 

•*  Courts  of  Service,  to  the  day  next." 

While  this  competition  was  going  on,  both  the  appellants 
ud  the  respondents,  in  this  First  Appeal^  had  raised  actions 
of  reduction  improbation  against  Mr.  Bellenden  Eer,  &c.  to 
•anal  and  set  aside  the  conveyances  executed  by  the  fourth 
Duke  of  Roxburghe,  by  which  the  Duke  bad  attempted  to  y*, ^^  ^y^^ 
defeat  and  destroy  the  standing  tailzied  investitures,   by  Appeal  in  the 
which  he  held  the  titles  and  estates.     These  actions  are  the  ^^^««t'°"- 
object  of  the  appeal  which  immediately  follows  this. 

In  the  competition  of  brieves,  when  the  cause  came  back 
to  the  Court,  on  the  above  interlocutor,  they  directed  it  to 
be  argued  in  memorials. 

Id  these  memorials,  the  appellants  pleaded.  That  the 
^use  of  destination,  upon  which  the  question  turned,  as 
^pressed  in  the  deed  of  nomination  and  tailzie  1648,  was, 
"  Qlks  all  failzing,  &c.  the  right  of  the  said  estate  sail  pcr- 
"  tain  and  belong  to  the  eldest  dochter  of  the  said  umql 
'*  flary  Lord  Eer,  without^division  and  yr  aires  male  she 
"tlways  mareing  or  being  married  to  ane  gentleman  of 
"  bonourl  and  lawful  descent^  wha  sail  perform  the  condi- 
"  tions  above  and  under  written  Qlkis  all  failzing  and  yr 
f    "  Bds  aires  male  to  our  nearest  and  lawful  aires  male  qtsom- 
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1810.       "  ever.*'     Unless  the  respondents  therefore  can  show,  first, 
— — —    that  under  the  description  of  "  eldest  daughter,"  a  third 
KER,  &c.     daughter  is  comprehended ;  and,  secondly,  that,  by  the  term 
INNE8,  &c.    "  heirs   male,"    the   male    line    or  heir-male    general    of 
Lady  Jeane  Eei  is  not  exclusively  called,  the  claim  of  Sir 
James  Norcliffe  Innes  is  manifestly  unfounded.      If  they 
establish    the    first    proposition,   but   fail    in  the   second. 
Colonel    Ker,    as  heir-male    of   the  eldest    daughter    of 
Hary  Lord  Eer,  will  of  consequence  be  preferable  to  Sir 
James  Norcliffe   Innes,  as  heir  male  of    Lady  Margaret 
the  third.       If  they  establish   the   first  proposition,    but 
fail  in  the  second,  it  will  also  follow,  of  necessity,  that  Sir 
James  Norcliffe  Innes,  as  heir  male  of  the  body  of  Lady 
Margaret,  will  not  be  comprehended  in  the  destination  at 
all,  and  the  succession  will  devolve  on  Colonel  Eer,  not  in- 
deed as  heir  male  of  Lady  Jeane,  but  as  heir  male  of  Robert, 
Earl  of  Roxburghe,  the  entailer.    The  first  proposition  was 
untenable,  because  a  single  substitution,  in  favour  of  an  eld- 
est daughter,  cannot  consistently,  either  with  common  or 
technical  language,  be  extended  into  four  consecutive  sub- 
stitutions in  favour  of  a  series  of  daughters ;  and  that  the 
second  proposition  is  untenable,  because  it  is  contrary  to  the 
fundamental  principles  of  construction,  to  convert  a  legal 
phrase   of  fixed   and   definite  import  into   another   legal 
phrase   of  an  import   entirely   different,   by  an   arbitrary 
interpolation  of  the  words  which  distinguish  them  :— -That 
the  destination,    as  it  stands,  is  simple,   intelligible,   and 
practicable : — That  the  words  of  the  entail  ought  not  to  be 
controlled  by  the  conjectured  will  of  the  entailer,  who  has 
been  a  century  and  a  half  in  his  grave ;  but,  nevertheless, 
that  it  may  be  inferred,  from  every  reasonable  source  of 
conjecture,  that  he  had  expressed  the  meaning  whidhi  he  was 
desirous  to   convey : — That  neither  the  structure  of  the 
clause,  its  relation  to  the  context,  the  phraseology  of  the 
deed,  nor  the  import  of  any  other  clause,  gives  the  smallest 
countenance  to  that  construction  for  which  the  respondents 
contend  : — That  the  deed  in  1644,  which  had  been  revoked 
and  abandoned  by  the  maker,  cannot  expound  the  posterior 
deed  which  he  substituted  in  its  room  ;  but,  if  it  were  re- 
ceivable for  the  purpose,  that  it  would  prove  highly  advan- 
tageous to  the  argument  of  the  appellants : — That  feudal 
grants  inter  vivos,  and  in  particular,  Scottish  entails,  admit 
no  latitude  of  construction  ;  and  that  this  principle  has  been 
established  by  a  numerous  and  unbroken  series  of  decisions, 
both  in  the  Court  of  Session  and  in  the  House  Lords : — That 
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th,  destinations  depending  on  the  identical  terms  now  in       1810. 

iion,  have  been  repeatedly  construed,  and  the  appro- 

9  and  technical  meaning  of  these  terms  invariably  ad- 

[  to,  in  circumstances  much  more  favourable  to  the  plea 

tention  : — And,  finally,  if  others  were  indulged  in  that 

^rd  of  legal  phraseology  and  license  of  interpolation 

I  the  respondents  demand,  that  not  an  investiture  in 

and  could  be  relied  on,  nor  the  title  of  a  landed  proprie- 

3  deemed  secure. 

B  Court  of  Session  having  advised  these  memorials, 

»unced  this  interlocutor: — **  The  Lords  having  advised  March  6  and 

10  1807. 
mutual   memorials  given  in   by  the   parties  in   this    ' 

Be,  in  obedience  to  the  interlocutor  of  18th  day  of 

^ruary   1806,   writings   produced,   and   having  heard 

nsel  for  the  parties  in  their  own  presence,  they  remit 

he  Macers,  with  this  instruction, — that  they  prefer  the 

mant  Sir  James  Norcliffe  Innes,.  heir  male  of  the  body 

Lady  Margaret  Eer,  in  the  foresaid  competition  of 

)ves  relative  to  the  estates  and  honours  of  the  family  of 

cburghe,  and  to  dismiss  the  brieve  at  the  instance  of 

^ier-General  Rer;  but  supersede  extract  until  the 

fc  box- day  in  the  ensuing  vacation." 

further  reclaiming  petition  and  answers  the  Lords 
^unced  this  interlocutor  : — "  The  Lords  having  resumed  *'"ly  7  and  8, 
sideration   of  this   petition,  and  advised   the   same, 
h  answers  thereto,  they  of  new  remit  to  the  Macers^ 
h  this  instruction, — that  they  prefer  the  heir  male  of 

body  of  Lady  Margaret  Eer  in  the  aforesaid  competi« 
I  of  brieves  relative  to  the  estates  of  the  family  of 
xburghe,  on  his  proving  his  propinquity ;  and,  in  that 
nt,  to  dismiss  the  brieve  at  the  instance  of  Brigadier- 
leral  Eer ;  and,  with  these  explanations,  they  refuse 
desire  of  the  petition,  and  adhere  to  the  interlocutor 
laimed  against." 

nions  of  the  Judges  : — 

(Interlocutor,  6lh  March  1807.) 

ID  pBBsiDBNT  Campbell  Said, — *^  Ist  Point.  The  eldest 
ker  denotes,  in  my  opinion,  seniority ;  for  example,  eldest  ma- 
e,  eldest  judge,  &c.  It  is  not  usual  to  say  senior  person,  e.  g. 
nr  son  or  senior  daughter,  or  senior  heir  portioner ;  but  eldest 
eaofl  the  same  thing,  and  implies  progression,  for,  upon  ^ilure 
^  person  to  whom  that  designation  applies  in  the  first  place, 
Bxt  daughter  comes  in  her  place  as  eldest,— <md  therefore  a 
er  son  or  daughter  may  come  to  be  the  eldest     Besides,  the 
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1810.         words  ^  without  division,'  and  word  thbir,  clearly  impljing,  in  th^ 
present  case,  not  individuality  in  a  strict  sense,  but  a  description  a^ 


KER,  &c.      plying  successively  to  different  persons.     It  is  just  primogeniture 
iNNfeis   &c.    ^^  ^®  ^^^  ^^®  vulgaris  substitulis  of  the  Roman  law ;  but  most  ha.>; 
its  effect  at  whatever  time  the  succession  opens  in  farour  of  t^^ 
eldest  heir  portioner  then  existing.     It  is  not  necessary  that  tbe 
daughter  who  was  generally  the  eldest  should  be  now  alive,  for  if 
she  has  left  such  heirs  as  are  designed  in  the  deed,  these  come  in  her 
place.     If  she  has  left  none,  the  person  who  was  second  daughter 
has  now  become  the  eldest,  or  heir  who,  of  course,  most  next  tike. 
But  the  great  difficulty  lies  in  the  2d  Point,  namely,  the  import  U 
Mor.  15425.    bbirs  male  expressed  generally.     See  the  case  of  Lin  plum,  and 
Ante  vol.  n.  p.  j^^^  Clerk's  (Braxfield)  opinion  in  that  cause.     While,  on  tbe 
one  hand,  the  terms  heirs  male  are  generally  understood  to  be  tech* 
nical,  and  it  is  difficult  for  a  Court  to  construe  the  legal  siguificatioii 
of  words  from  probable  intention ;  on  the  other  hand,  every  deed 
ought  to  be  construed  so  as  to  be  consistent  with  itself,  and  avoid 
absurdity.     If  he  meant  to  call  only  Lady  Jean  and  her  heirs  mdt 
whatsoever,  he  might  have  stopt  there. 

«^  The  second  daughter  could  not  have  any  other  collateral  bein 
male  except  those  of  her  sister,  and  these  also  included  her  oun 
heirs  male,  and  yet  these  are  called  in  after  the  former  are  exbaml- 
ed,  i.  e  after  they  themselves  are  exhausted.  If  he  bad  meant  to 
exclude  the  younger  daughters  when  they  became  eldeat  in  tbdr 
order^  he  would  have  said  so.  He  had  only  to  call  Lady  Jane  alooi 
by  name  and  not  by  description,  and  to  have  added  some  words  rf 
exclusion  as  to  the  rest.  Eldest  heir  portioner  would  not  have  beei 
proper,  as  he  did  not  mean  to  call  their  posterity  in  the  female  fi]* 
Heirs  male  whatsoever,  or  heirs  male  general,  are  technical.  Bst 
heirs  male  may  be  so  or  not,  according  to  circumstances.  (See  em 
of  Linplum).  The  word  their  heirs  male,  if  taken  literally,  wonU 
bring  in  General  Ker  even  before  the  son  of  Jane. 

<*  Heirs  male,  and  heirs  male  whatsoever,  are  contrasted  in  tti 
same  clause.  The  first,  which  is  introduced  by  the  word  tkki 
means  the  peculiar  heirs  male  of  the  family.  It  is  not  a  simple  del* 
tination,  but  a  complicated  clause — the  common  words  heirs  mak 
would  bring  them  in  too  soon.  In  the  case  of  Linplum,  there  ii 
great  reason  for  thinking  that  the  phrase  was  properly  altered,  to  kft 
in  the  third  and  other  younger  sons  of  Drummelzier,  and  even  evea* 
tually  the  eldest,  as  the  only  object  as  to  the  eldest  son  was  to  es- 
clude  the  eldest  of  the  Tweedale  branch.  Besides,  suppose  cue 
daughter  only  to  have  been  here  meant,  must  we  not  hold  it  to  bi 
the  eldest  at  the  time  of  the  succession  opening  ?  It  could  noCntfi 
eldest  born,  for  she  might  have  predeceased  him.  Neither  could  hs 
mean  the  eldest  daughter  at  his  deaths  for  be  called  first  the  Drtf- 
monds,  whose  father  was  married  to  the  eldest,  and  then  the  Flea* 
ings,  whose  father  was  married  to  a  daughter  of  Sir  Williia 
Drummond's. 
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'e  must  first  see  what  the  deed  does  noi  mean,  and  then  see  iSlO. 

;  does  mean.    The  instance  of  an  elliptical  mode  of  expression,  ■ 

rom  Livjr,  in  the  case  of  tlie  College  of  St.  Andrew's,  must  J^bb,  &c. 

^ned.     There  is  a  distinction  in  the  English  law  between  ^* . 

,       .  «    ^       ^  mi        1  '     %  ,         1NNB8,  &c. 

ints  or  devises,  and  deeds.  The  latter  are  strictly  construed  ; 
ner  more  faTourably  for  intention.  A  nomination  of  heirs 
B  is  purely  testamentary.  This  is  clearly  made  out  in  the 
ial  for  Mr.  Douglas,  drawn  by  Mr.  Burnet  in  the  Douglas 
A  deed,  in  England,  is  a  writing  or  instrument  in  which  two 
at  least  are  concerned, — a  granter  and  a  grantee, — and  pro- 
pon  a  consideration  as  the  cause  of  granting.  Vide  Fonblanque 
Lity,  p.  144.  A  deed  imports  consideration,  and  is  for  the 
ige  of  the  granter,  and  if  there  be  doubt  in  the  words,  they 
e  construed  against  the  granter.  Vide  also  Blackstone,  vol. 
^6.  A  testament  is  a  conveyance  of  the  personal  estate,  and 
e  of  real  estate,  which,  by  the  Statute  of  Wills,  is  allowed,  but 
»rtain  precautions  imposed  by  the  Statute  of  Frauds.  Testa- 
ind  devises  are  liberally  interpreted,  so  as  to  give  effect  to  the 
m  of  the  granter,  who  alone  speaks,  no  other  party  being  under- 

0  be  concerned ;  with  attention  always  to  certain  general  rules 
truction,  such  as,  that  we  are  not  to  go  out  of  the  words  of  the 
;  itself :  but  must  take  the  whole  of  it  together,  with  this  li* 
n  only,  that  we  are  not  to  imply  restraints  upon  property.  A 
mtary  deed,  which  flows  from  will  alone,  does  not  cease  to  be 
luse  it  is  changed  afterwards  into  a  feudal  investiture.  It  is  not 
ifferently  construed  at  different  times.  The  question,  who  is 
is  alwajTS  a  question  inter  familiam^  with  which  the  public  has 
cem.  The  act  1685  has  nothing  to  do  with  this,  but  merely 
mitations  on  property  :  and  this  is  the  meaning  of  the  judges* 
n  in  the  case  of  Duntreath.     In  the  present  case.  Earl  Robert 

upon  failure  of  the  first  branch  of  the  destination  in  the 
Donds  and  Flemings,  to  carry  back  the  succession  to  bis 
anghters  and  their  representatives  in  the  male  line,  or  at 
r  concessu  to  one  granddaughter,  and  her  male  representatives 
srtain  description.  The  word  their,  and  the  words  without 
n,  denote  plurality,  and,  in  a  question  of  intention,  *  every 
must  have  its  sound.'  But,  suppose  one  daughter  only  to  be 
,  Who  is  she  ?  The  word  eldest  is  relative^  i.  e.  it  must  either 
>  the  time  of  birth,  or  the  time  of  decease  of  the  tailzier,  or 
le  of  succession  opening  to  the  second  branch  of  substitutes 
eant ;  with  this  qualification,  that  she  and  her  heirs  male  must 
en  together,  so  that  although  a  daughter  has  failed  before  that 
fet  if  she  has  left  a  representative  in  the  male  line,  i.  e.  a  son's 
ion,  &c.  who  were  representatives,  and,  by  the  plain  meaning 
deed,  stands  in  her  place,  these  male  descendants  must  take 

1  she  herself  would  have  done  had  she  been  alive.     A  collate- 
I  could  never  be  understood  as  the  meaning  under  that  de- 
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1610.       scription.     He  can  neyer  claim  through  her  as  his  ancestor,  eipe- 

.i.-.^.^.    cially  if  there  he  any  substitution  after  him,  with  which  sach  a  dsioi 

KEE,  X(c.     would  be  inconsistent.    The  competition  might  haye  happened  le- 

^'  tween  the  collateral  heir  male  and  Lady  Ann  or  Lady  MaigSRt 

then  hymg. 

Lord  Justice  Clerk  (Hope). — '^  We  must  always  look  to  tiw 
words  of  a  deed.  Writing  is  a  reiterated  speecL  If  a  woid  or 
phrase  is  used  capable  of  two  meanings,  we  must  find  out  whidi  of 
them  was  meant  If  it  is  capable  only  of  one  meaning,  we  nnirt 
take  it  Heirs  male  are  technical  words,  haying  a  jffecise  ItgA 
sense  and  meaning*  and  therefore  no  question  of  intention,  and  no 
construction  can  be  allowed  to  control  these  terms.  There  are  maaj 
patents  of  honour  taken  to  heirs  male,  but  no  one  eyer  doubted  i^ 
that  means.  As  to  the  destination  *  eldest  daughter,'  I  think  tUi 
means  the  eldest  bom,  and  that  it  would  be  a  stretch  to  cany  it  ft^ 
ther.     In  this  yiew,  I  think  General  Ker  ought  to  be  preferred. 

Lord  Meadowbamk. — "  My  Lords^  Haying  considered  this  em 
as  a  yery  doubtful  one,  and  being  fearful  that,  if  decided  aocor<fiBg 
to  the  indications  of  intention  afforded  in  the  deeds,  it  might  toich 
on  the  rules  of  interpretation  of  settlements  of  succession,  which  I 
haye  eyer  deemed  it  of  the  last  importance  to  preserre  sacred  and  iiH 
yiolable,  it  is  a  yery  great  satisfaction  to  me  to  find  myself  relieied 
from  this  anxious  state  of  mind  by  the  yery  able  discussioos  wUdi 
haye  taken  place  at  the  bar,  and  the  opportunity  they  haye  affsiM 
of  contemplating  the  case  at  leisure  in  a  yariety  of  lights.  One  am- 
ple yiew  of  it  appears  now  to  me  to  admit  of  no  reasonable  doub^ 
and  to  be  free  of  the  dijfficulty  which  certainly  attends  the  attempt 
of  giying  a  full  legal  interpretation  to  the  controyerted  clause,  suited 
to  all  the  eyents  which  might  haye  happened  and  might  haye  cAd 
for  such  an  interpretation.  In  my  humble  opinion,  under  the  efeati 
which  haye  happened,  Lady  Margaret  Ker  is  now  entitled  to  ik0 
legal  description  in  the  controyerted  clause  of  the  eldest  daughter  (rf 
umql  Hary  Lord  Ker,  and  Sir  James  Norcliffelnnes  is  her  nearest  kdi 
male,  and,  of  consequence,  the  heir  of  the  destination  contained  in  llm^ 
clause.  In  this  opinion  nothing,  I  think,  admits  of  any  debate,  M 
the  application  to  Lady  Margaret  of  the  description  of  eldest  dooglto 
of  Hary  Lord  Ker ;  for  truly  I  do  not  think  it  admits  of  debate  dm^ 
Lady  Jane  Ker  eyer  took  under  the  destination,  and  can  be  held  iv 
haye  exhausted  it.  Lady  Jane,  without  doubt,  was  a  substitute  heir 
of  entail,  and  Earl  William  Drummond's  marriage  with  her  wis  ^ 
condition  on  which  he  succeeded  to  the  estate  and  titles ;  but  ik 
neyer  succeeded  to  the  estate,  nor  did  any  of  her  descendants  me* 
ceed  in  her  right,  or  ever  serye,  or  haye  occasion  toserre,  heir  to  her. 
I  think  it  therefore  utterly  impossible  for  any  lawyer  to  coofiem 
that  the  destination  to  the  eldest  daughter  has  eyer  taken  plaoe  ii 
the  person  of  Lady  Jane  Ker,  or  her  descendants  ;  and,  aooQcd]ii|^i 
General  Ker  claims  to  serye^  not  to  Lady  Jane  herself,  or  aBy  of  ha 
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leteendanto,  bat  only  through  her  as  her  collateral  heir  male,  under        1810. 
he  ooatroyerted  destination   to  the  eldest  daughter.     Holding  it 


hen  dear  that  the  failure  of  the  male  descendants  of  Earl  William      kkb,  &c. 
)nimmond  by  Lady  Jane  now  opens  the  succession  to  a  different    ^^^^^  ^(., 
lestination  from  that  in  which  the  estate,  since  the  death  of  Earl 
lobert,  has  been  enjoyed,  the  only  question  for  your  Lordships'  de- 
ermination  at  present,  in  my  opinion,  is,  Whether  the  controverted 
ianae  in  question  ought  to  carry  the  succession  to  General  Ker,  as 
loUateral  heir  male  of  Lady  Jane  Ker,  under  the  description  of         ^ 
eldest  daughter  of  umql  Harry  Lord  Ker,  without  division,  and 
'  dieir  heirs  male  V  or  whether  this  same  description  does  not  now 
bdong  to  Lady  Margaret  Ker,  and,  of  course,  confer  the  succession 
on  her  undoubted  heir  male,  Sir  James  Norcliffe  Innes  ? 

"  It  wiU  be  remarked,  in  trying  this  question,  that  the  cases  of  Tennant  v. 
Tennant  o.  Baillie,  and  Linplum,  may  be  laid  quite  out  of  con-  Baillie,  Mor. 
nderation.     The  term  heirs  male  here  is  interpreted  the  same  ^"^7  Houge'  of 
hj  both  parties,  and  it  is  equally  unquestionable  that  General  Ker  is  Lords,  ante 
heir  male  of  Lady  Jane,  and  that  Sir  James  Norcliffe  Innes  is  heir  vol.  ii.  p* 
mde  of  Lady  Margaret.    The  only  point,  in  this  view  of  the  case,  at       ' 
ime  is,  who  is  the  eldest  daughter  of  Hary  Lord  Ker,  now  that  the 
nooesBion,  by  the  fitilure  of  the  Drummonds  and  Flemings,  has 
opened  to  Hary  Lord  Ker^s  eldest  daughter  ? 

^  It  will  also  be  observed,  that  the  controverted  clause  says  no- 
doDg  of  the  eldest  daughter  favoured  marrying  a  gentleman  of  the 
hoQse  of  Ker.  All  that  is  there  conditioned  in  this  way,  is  the 
■anying  a  gentleman  of  honourable  and  lawful  descent,  which  there 
cm  be  no  doubt  Lady  Margaret  fulfilled  in  marrying  into  the  very 
lident  family  of  Innes.  Nothing  therefore  need  be  said  on  this 
^Mlification. 

"  Returning  thus  to  what  is  plainly  the  only  debateable  question, 

vnder  this  state  of  the  case,  to  whom  does  the  description  of  eldest 

daa^ter  of  umql  Hary  Lord  Ker  now  apply  ?    I  observe,  in  the 

fint  place,  that  here  there  is  no  room  for  any  attempt  to  stir  a  doubt 

whether  yom:  Lordships  are  to  read  the  clause  as  it  stands  in  the 

deed  1648  or  charter  1650,  for  in  the  disposition  1747«  granted  for 

Ae  purpose  of  forming  the  late  Duke  John*s  title  to  the  estate,  and 

lUdi  formed  it  accordingly,  on  which  prescription  followed|  the 

destination  in  the  controverted  clause  is  expressed  in  the  same 

tenns  precisely  as  in  the  deed  1648,  except  using  the  term  her  heirs 

male,  instead  of  their  heirs  male,  a  circumstance  which  I  consider 

ai  of  mighty  little  consequence,  especially  as  regards  the  question  I 

am  to  examine.    At  the  sametime,  I  think  it  right  to  state  it  as  my 

dear  and  decided  opinion,  that  the  deed  1648,  and  the  language 

there  used,  form  the  legitimate  subject  of  your  Lordships'  con- 

BtnictioD  in  deciding  between    these  parties.      That  deed  is  ex- 

pretaly  referred  to  in  the  deed  )  747>  and  in  previous  deeds  of  a 

similar    nature,   for   the    very    purpose   of   maintaining  its  des- 
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1810.       tinations  and  proyisions  in  force^  and  of  holding  them  up  as  tl 

— ^— —    regula  regulans  of  the  saccession.    And  as  I  conceive  it  to  he  settle 

KRR,  &c.    Iq^^  |.|j3|.  ^  destination  of  succession  may  be  competently  referred  t 

iNNks  &c.    ^^  ^^^  investiture^  as  contained  in  a  separate  document,  and  bj  sue 

reference  will  be  equally  effectual  as  if  it  were  specially  set  forth  i 

the  investiture,  I  have  not  a  shadow  of  doubt  that  your  Lordshi] 

are  equally  at  liberty  to  give  effect  to  what  you  reckon  to  be  tl 

true  import  of  the  deed  1648»  as  your  predecessors  would  have  beei 

had  the  question  occurred  within  the  forty  years'  prescription  t 

the  date  of  that  deed.    Clauses  of  destination  contain  no  real  righ 

at  common  law,  nor  form  burdens  on  estates. 

'^  I  hold,  secondly,  that  your  Lordships  are  bound  to  construe  tl 
terms  eldest  daughter,  in  the  controverted  clause,  according  to  whi 
you  reckon  was  the  true  intent  and  meaning  of  Earl  Robert  in  en 
ploying  it  *  Eldest  daughter '  is  not,  like  heir  male,  a  technic 
term ;  it  is  a  term  of  common  and  vulgar  use,  and  is  always  employs 
and  construed  in  settlements  as  relative  to  some  circumstance, 
eldest  at  the  date  of  the  settlement — eldest  at  the  death  of  the  tesfl 
tor — eldest  when  the  destination  opens— eldest  relatively  to^  or  e] 
est  absolutely  in  point  of  birth.  She,  as  the  Jews,  to  prevent  ami 
guity,  expressed  it,  ^  was  the  first  that  opened  the  womb.'  In  %. 
clause  which  soon  follows  the  controverted  one,  where  Earl  Rolx 
means  to  provide  for  his  granddaughters,  he  says,  ^  and  giff  they  ] 
all  three  in  life,  to  content  and  pay  to  the  eldest  the  sum  of  50»€0 
merks,  to  the  second  the  sum  of  30,000  merks,  and  to  the  youngei 
the  sum  of  30>000  merks.'  It  is  plain,  from  the  words  all  three  hen 
used,  that  the  clause  proceeded  on  the  preconception  that  one  of  the 
four  ladies  would  certainly  enjoy  the  estate  as  wife  of  the  heir,  sod 
that  therefore  three  were  all  that  there  would  be  to  provide  for. 
And  utterly  uncertain  as  the  Earl  was  which  of  the  three  would  be 
in  this  situation,  he  describes  one  of  them  as  the  eldest,  and  gins 
her  20,000  more  than  the  others,  in  consequence  of  that  title,  withoot 
regard  to  whether  she  should  chance  to  be  Lady  Jane  Ker  or  Lad/ 
Anne ;  and  I  suppose,  that  as  the  fact  happened.  Lady  Anne,  who 
I  believe  was  Countess  of  Wigton,  enjoyed  under  this  description  of 
eldest  daughter  this  bonus  of  20,000  merks  above  her  sister,  while 
Lady  Jane,  the  first  bom,  was  alive  and  bearing  children.  Ag^i 
in  the  deed  1644,  after  naming  the  Flemings  to  be  his  heirs,  the 
Earl  conditions,  *  They  always  marrying  and  taking  to  them  Iswisl 
^  spouses*  the  eldest  lawful  daughter  of  the  said  Lord  Ker,  oursoo* 
'  being  in  life  and  unmarried  at  the  time.'  Here  the  eldest  lawfiil 
daughter  may  plainly  import  either  the  first  bom  or  the  youngen, 
or  even  the  youngest,  according  to  circumstances. 

'^  Considering,  therefore,  eldest  daughter  as  an  ordinary  term  d 
common  use,  I  apprehend  we  have  nothing  to  do  with  all  the  £i- 
cussion  about  strict  and  liberal  interpretation  to  be  applied  to  settle- 
ments.    My  own  opinion   on  the  point  is  very  clear, — that  in  th< 
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<x)i»tniction  of  destinations  in  settlements,  the  will  of  the  testator,  if       l^^O. 
f)roTed,  must  be  the  rule  : — that  the  proof  must  be  precise,  if  the  in-  7 

-tent  is  to  control  technical  words,  and  gire  them  a  sense  different  ^ 

Aom  their  proper  one.     But,  where  the  words  used  are  not  techni-    tnnes,  &c. 
^al,  and  admit  of  different  meanings,    I  cannot  doubt    that   the  W»*  ^^'"j^'i 
jnore  probable  and  rational  one  ought  to  be  adopted  in  preference  ^^  ^^^  ^^^^ 
cTen  to  one  more  primary  and  direct,  and  that  this  must  obtain  gtrued. 
^ith  particular  force  in  the  construction  of  settlements  where  the 
Cestator  had  no  person  to  bargain  with,  so  as  to  call  attention  to 
«Tery  word,  and  where  we  have  no  resource  but  to  judge  of  inten- 
tm  from  the  contents,  and  all  the  circumstances  of  real  evidence 
that  the  case  affords. 

**  But  several  cases  may  be  supposed : — 1st  Case.  Suppose  Lady 
Jane  had  predeceased  the  Earl  without  issue,  and  that  the  Drum- 
inonds  and  Flemings  were  all  gone,  Would  eldest  daughter  have  ap- 
plied to  her  ?  Could  it  have  been  maintained  that  Ker  of  Fawdon- 
aide  would  have  served  through  her  as  heir  of  tailzie  and  of  provision, 
"^hile  Lady  Ann,  Margaret,  and  Sophia  were  alive  ? 

'*  It  is  said  he  knew  what  *  eldest  daughter'  signified, — that  it  sig* 
lufied  the  first  bom  ;  but,  did  he  know  it  always  ?  Why^  rather, 
did  he  not  use  the  terms  ^  Lady  Jane '  at  once,  if  he  meant  so  ? 

^  2d.  Suppose  Lady  Jane  survived  her  father,  but  died  without 
isnie  male,  and  was  followed  by  her  husband  after  the  Earl's  death, 
and  that  the  Flemings  had  failed.  Could  there  be  any  doubt  more 
tlian  in  the  former  case,  that  the  destination  opened  to  the  eldest 
daughter  of  Lord  Ker  then  actually  in  existence  ? 

''*'  It  must  have  been  perceived  that  it  was  impossible  the  collateral 
^eir  male  could  plead  on  any  rational  intention  to  support  a  claim 
^  right  of  Lady  Jane,  in  prejudice  of  the  person  then  the  eldest 
daughter  when  this  controverted  clause  was  to  take  effect.  Nothing 
<^ould  have  been  more  absurd  than,  when  he  expressly  intended  to 
prefer  his  eldest  granddaughter,  to  have  introduced  collateral  heirs 
*>UUe  in  preference." 

Lord  Armadale  said, — ^*  I  think  there  is  no  prescription  run 
against  the  deeds,  particularly  under  the  deed  1648,  because  the 
^biequent  charter  I747>  refers  in  terminus  to  the  destination  1648. 
I  admit  the  rule  of  interpretation  as  to   voluntas  testatores  in  the 
construction  of  a  destination  ;  but  I  observe  that  the  deed  1644  is 
only  superseded,  not  revoked  per  expressum^  and  therefore  it  is  a 
bb  ground  of  interpretation  to  look  back  to  it.     I  agree  with  Lord 
Meadowbank,  that  there  is  no  indication  in  the  rest  of  the  deed  1648, 
^  unfavourable  to  the  younger  granddaughters.     Nor  are  you  to 
consider  taxative  the  terms,  '*  eldest  daughter.'*     Suppose  Sir  Wil- 
liam Drununond  and  his  heirs  male,  and  all  the  Flemings  dead, 
>nd  Lady  Jane  herself  before  her  father,  would  your  Lord^ips  not 
liAve  held  Lady  Anne  eldest  daughter  ?  or  would  you  have  preferred 
^e  heir  male  in  general  of  Lady  Jane  P    I  also  lay  stress  on  the 
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1810.       words,  ''  wilhout  dmsion.*^    I  think  the  constractioii  of  tedmical 
■  tenns,  <'  heirs-male,"  more  difficult     But  I  also  confess,  that  theres 

KBB,  &c.      ^Q  ^  yarietj  of  circumstances,  and  a  few  seem  to  me  dedsiye  in 
iMNBs'  &c.    ^^^^^  ^^  ^®  limitati<m.     1.  The  deed  was  executed  at  a  period 
when  the  terms  were  used  in  substitutions  in  tailzies,  yiz.  ^  He]r»% 
male"  denoted  heirs-male  of  the  body.     So  thought  Craig  and  Staii^ 
So  it  is  recognized  in  the  statute  J  685;  and  the  decisions  of  thS 
Court  in  the  case  of  Tennant  v,  Baillie.    The  case  of  Lanplmn  wi^ 
only  decided  in  1748.     Of  course,  you  interpreted  Linplum  bj  pr^ 
sent  language,  not  by  the  language  of  the  17th  century.     But,  Km^ 
condiy,  the  clause  of  acquirenda  is  decisiye.     I  rest  my  opinion  ^ 
these  two  points ;  but  there  are  other  points  also  of  considerate 
importance,  viz.  1.    The  eldest  daughter  marrying  a  gentlemam.  < 
honourable  descent,  which  is  a  strong  expression  to  indicate  tb^ 
the  destination  was  not  confined  to  one  only.    2.  The  absurd  coto* 
sequence  of  calling  the  heirs  male  whatsoever  of  Robert,  before  the 
descendants  of  the  younger.     I  am  satisfied,  from  the  deed  1618^ 
that  the  ladies  were  viewed  in  the  same  light,  and  to  take  suo  ordtne- 
In  the  cases  of  Linplum  and  Tennant,  the  question  was  a  mere 
abstract  question  for  decision,  where  there  was  nothing  to  infer  die 
deceased's  intention.    I  agree  with  Lord  Meadowbank  otherwise.'' 

Lord  Newton. — **  I  am  of  the  Lord  Justice  Clerk's  opiiiioiB« 
and  for  giving  greatest  weight  to  technical  words.    A  judge  wod^ 
take  a  heavy  responsibility  on  him  if  he  interpreted  them  against  tk^ 
true  meaning  perhaps  of  the  testator,  which  I  hope  I  shall  neref 
hear  done.     (Quotes  a  passage  where  Lady  Jane  is  described  m^ 
eldest  daughter).     It  is  clear,  therefore,  that  the  terms  in  the  daa9^ 
of  destination  must  signify  Lady  Jane.     2.  I  think,  as  to  the  terfs^ 
heirs  male,  both  from  the  deed  1644,  and  even  from  a  clause  in  dii^ 
very  deed  1648,  that  Earl  Robert  knew  perfectly  well  the  import  <^ 
heirs-male  of  the  body,  and  uses  it  when  he  meant  it.     But  here,  in 
the  deed  1648,  he  has  not  used  it ;  and,  therefore,  I  suppose  he  isd 
not  mean  it     But  the  deed  1644  removes  all  difficulty,  if  tbat  deed 
can  have  any  effect  on  the  question ;  for  there  the  destination  ismofv 
favourable  to  Sir  James  Norcliffe  Innes." 

Lord  Hermano. — "  I  am  for  preferring  Innes." 
Lord  Glbnleb. — ^^  I  am  for  preferring  Innes.  The  rule  of  inter* 
pretation  is  not  to  take  destinations  and  remote  analogies,  but  in  set- 
tlements we  must  take  some  latitude  of  interpretation,  and  GenenI 
Ker  needs  most  latitude ;  for  it  is  by  going  back  to  the  deed  1648 
that  he  infers  eldest  daughter  is  a  nominatim  designation  of  Tjij 
Jane.  But  you  must  take  not  partial  technical  meanings,  hot  take 
the  whole  clause  as  it  stands.  Words  become  technical  by  Ae 
operation  of  them,  or  the  use  of  them,  and  their  meaning  thus  be- 
come fixed.  For  example,  you  might  repeat  decisions  in  a  cue 
exactly  like  it,  but  a  slight  alteration  from  these  technical  woidi) 
as  for  instance,  calling  the  heir-male    claiming,    after   the  heu^ 
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»iiale,  witk  whom  the  contest  occiirred,  would  alter  the  case.    I  1810. 

n  therefore  of  opinion  that  the  eldest  daughter  at  the  moment  of  

le  secession  opening  was  here  meant.    There  is  a  marked  oppo-  *'^"»  ^^' 

don  between  heirs  male  of  the  Earl,  and  the  heirs  male  of  the  xnmes  &c. 
inghter." 

Advisifig,  7th  July  1807- 

Lord  Mbadowbank  said, — ^  In  considering  the  chmse^  the  first 
:>iiit  to  settle  is,  Whether  it  requires  construction  ? 
*^  It  calls  as  substitutes  the  eldest  daughter  of  Lord  Hary  Ker 
ithout  dirision,  and  without  other  mention  of  her  sisters  than  is 
nplied  in  this  expression,  ^'  without  division."  It  calls  in  the  plu- 
dl  number,  their  heirs  male,  under  the  proviso  of  marrying  a  gen- 
kmaji  of  lawful  and  honourable  descent,  who  shall  perform  the  con- 
littons  of  the  entail,  and  then  calls  certain  parties,  and  which  all 
sdlii^,  and  their  said  heirs-male,  our  nearest  heirs- male  whatso- 
ever. 

**  The  first  point  is.  What  does  eldest  daughters  mean  ?  It  is  said 
to  be  equiyalent  to  calling  Lady  Jane  Ker  by  name ;  but  had  she  been 
called  as  an  individual,  would  ever  any  person  have  thought  of  add- 
ing the  words,  without  division  f  Whom  was  she  to  divide  with  ?  But 
if  without  preference  to  one  above  another,  further  than  mere  seni- 
ority, as  it  happened,  when  the  succession  under  this  branch  of  the 
^eitination  opened,  the  words,  without  division,  seems  a  proper  and 
Mtaral  addition. 

''  Second,  Then  what  is  the  antecedent  to  *  their  T  General  Ker 
St  first  said,  that  the  gentleman  of  lawful  and  honourable  descent 
^  she  was  to  marry  was  meant,  and  the  heirs  of  her  and  the  gen- 
tleman.    But  general  Ker  now  says,  that  this  word  is  a  mere  blun- 
^i  but  I  am  not  to  suppose  a  blunder  necessarily,  or  even  if  there 
^  a  grammatical  blunder,  am  I  entitled  to  deny  a  meaning  to  it,  if 
I  cui  find  one  ?  And  the  words  their  is  essential  to  the  interpreta- 
tion of  heirs  male.     I  must  know  whose  heirs  male  are  preferred 
Wore  I  can  say  who  the  heirs  male  called  are.     Third,  Which  all 
&iKng,  •  and  their  saids  heirs  male.*     Now,  who  are  these  all,  and 
what  are  the  saids  heirs  male  ?   Are  they  the  heirs  male  of  the 
bodies,  or  the  heirs  male  general  of  the  aU? 

Second  Point.  What  is  the  true  construction  ?  The  rules  of  con- 
struction have  always  been  against  conjectural  construction.  A  per- 
mm  must  not  only  have  the  power  and  the  intention,  but  must  ex- 
press his  intention,  to  entitle  a  court  of  justice  to  give  effect  to  his 
purposes.  But  the  expressionsof  intention  are  sometimes  very  obscure ; 
snd,  therefore,  I  hold  it  fair  to  seek  for  any  unsuspected  source  of 
discovering  their  true  meaning,  and  to  judge  with  such  aids.  Expres- 
noDS,  odierwise  obscure,  become  often  in  this  way  quite  clear,  and 
i^parently  pregnant  with  meaning.  Hence,  we  inquire  aUter  the 
circumstances  of  a  man's  fisunily  and  situation,  when  we  have  such 
passages  to  construe  in  his  will ;  and  shall  we  refuse  to  look  into 
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1810.        former  settlements,  where  we  may  discoyer  the  views  he  had  heen 

in  the  habit  of  entertaining  and  cherishing  in  this  very  matter  of 

KEB,  &c.  settlements.  The  sources  of  construction,  in  this  view,  are,  in  this 
iNNES,  &c.  <^^^^>  ^'  ^  corresponding  clause  in  a  deed  1644.  2  A  general  cor- 
respondence between  the  deeds  1644  and  1648,  and  the  latter  deed 
generally  more  favourable  to  his  granddaughters  than  1644,  parti- 
cularly in  the  disability  of  the  Drummonds  and  Flemings  succeed- 
ing to  transmit  the  succession  to  children  by  any  other  wife  than  the 
ladies,  unless  they  decline  the  honour. 

^'  But  still  we  are  not  at  liberty  to  hold  that  clause  transfused 
into  the  deed  1648.  I  have  got  probably  the  key  to  the  riddle,  but 
still  I  must  see  whether  the  riddle  be  so  constructed  as  that  it  an- 
swers the  key. 

"  1.  I  can  have  no  doubt  that  it  sufficiently  denotes  the  eldest  at 
the  time  of  the  succession  opening  to  the  substitution.  This  is  the 
ordinary  construction  in  all  such  cases.  It  is  favoured  by  the  whole 
conception  of  the  deeds.  The  daughters  of  Hary  Lord  Ker  were 
to  be  offered  marriage,  according  to  seniority — portions  to  any  three, 
not  the  countess,  and  the  eldest  of  them  has  her  two-fifths  more. — 
Without  division,  alludes  to  a  calling  of  other  sisters ;  and  whether 
or  not  this  and  other  words  in  the  clause  shall  be  held  to  amount  to 
an  actual  calling  of  them ;  still  they  plainly  infer  the  calling  of 
one  of  a  number,  not  an  abstract  individual,  and,  of  consequence, 
the  eldest  at  the  time. 

*^  2.  I  am  clear  that  the  heirs  male  of  the  body  is  the  import  of 
the  term  used  in  this  destination  to  eldest  daughter. 

'^  The  first  key  to  the  riddle  admitted  that  import,  and  there  is 
no  reason  to  suppose  any  change  of  mind,  but  every  reason  to  the 
contrary^ 

**  The  second  riddle  itself,  Le»  The  doubtful  clause,  if  narrowly 
examined,  admits  of  that  construction  better  than  any  other.  1. 
Their  heirs  male,  L  e.  as  General  Ker  first  alleged — *'  Eldest  daugh* 
ter  and  her  husband  (and  rightly,  according  to  the  correct  principles 
of  construction),  their  heirs  male,  viz.  the  heirs  male  of  both,  and. 
who  are  these,  but  heirs  of  the  marriage  only.  2.  The  marry^ 
ing  applies  only  to  heirs  as  a  condition  precedent,  as  Mr.  Cranstoum. 
terms  it,  not  to  eldest  daughter.  Could  it  ever  bar  a  child's  ser^ 
vice,  or  an  aged  lady's  service,  that  she  was  not  married  ?  But  if  it 
applied  only  to  heirs,  What  heirs  could  it  rationally  apply  to  ^ 
Certainly  only  to  the  production  of  an  honourable  tiitton,  not  t<^ 
heirs  male  general,  nowise  countenanced  by  the  circumstance : — as^ 
for  example,  the  heirs  male  of  a  disgraceful  union.  3.  And  what  H 
hold  conclusive  (and  taking  this  case  as  clearly  one  out  of  th^ 
case  of  Linplum),  is  the  clause  of  general  appointment." 

Lord  Armadale. — "  I  am  clear,  that  by  the  general  law,  a  desti- 
nation to  *  eldest  daughter,'  means  the  eldest  daughter  alive  when, 
the  succession  opens.     <  Heirs  male  here  mean  heirs  male  of  the 
marriage,  viz.  by  her  husband,  of  lawful  and  honourable  descent* 
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The  clause  of  acquirenda  supports  this  opinion  ;  and  in  this  no  con-        1810. 

trarj  intention  is  expressed.*'  .... 

Lord  Glenlbe — "  I  remain  of  my  former  opinion."  keb,  &c. 

Lord  President  Campbell. —  *  I  remain  also  of  my  former  opin-  *'  - 

•        .a  INNSS*  oCO. 

ion." 

Lord  Justice  Clerk  (Hope). — ^'^  There  is  a  douht  eren  as  to  in- 
tention, for  when  the  Earl  executes  a  deed  in  1644,  to  his  four 
daughters  hy  name^  and  afterwards,  hy  another  deed  in  1648,  alters 
this  destination,  and  conyeys  to  the  eldest  daughter  only,  the  in- 
tention cannot  he  yery  clear  in  fayour  of  Sir  James  Norcliffe  Innes. 
Besides,  if  intention  is  to  rule,  it  must  he  an  intention  appearing 
within  the  four  corners  of  the  deed  1648  :  for  to  read  that  deed  hy 
the  intention  discoyerahle  from  a  preyious  deed,  would  he  incompe- 
tent. So  that,  on  all  hands,  the  intention  heing  douhtful,  I  think 
this  hinds  us  imperatiyely  to  follow  the  technical  words.** 

Lord  V^oodhouselee. — ''  Sir  James  Norcliffe  Innes  must  make 
out  that  a  destination  to  a  man  and  his  heirs-male^  means  heirs- 
male  of  his  body  alone*' 

The  Court,  at  this  adyising,  was  diyided  as  formerly. 


STATE  OP  TOTE. 


For  General  Ker. 


Lord  Justice  Clerk. 
Lord  Woodhouselbe. 
Lord  Robertson. 
Lord  Nbttton. 


For  Sir  James  Norclijfe  Innes. 

Lord  President  Campbell, 

Lord  Polkemmbt. 

Lord  Cullen. 

Lord  Armadale. 

Lord  Bannatyne. 

Lord  Balmuto. 

Lord  Hermand. 

Lord  Dunsinnan. 

Lord  Craig. 

Lord  Glenlee. 

Lord  Meadowbank. 

From  these  interlocutors,  in  which  these  opinions  were 
given,  the  appellants  brought  the  present  appeal  to  the 
House  of  Lords ;  and  the  respondents  also,  in  conjunction 
with  the  appellants,  brought  a  cross  appeal  as  to  the  pre- Vide  next 
vious  interlocutors  of  the  Court  of  Macers,  and  the  Court  Appeal, 
allowing  Mr.  Bellenden  Ker  and  Mr.  Gawlor,  and  John  Seton 
Earr,  to  appear  in  the  competition  for  their  interests. 

Pleaded  for  the  Appellants, — The  appellants  maintained 
the  following  propositions  at  great  length : — 1.  In  the  limi- 
tations  of  a  Scottish  tailzie,  the  term  *'  eldest  daughter, **  in 
its  usual  and  appropriate  sense,  is  the  description  of  an  in- 
dividual, and  not  a  collective  signifying  a  series  of  daugh- 
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1810.       ters;  therefore  a  substitution,  conceived  in  favour  of  the 
-  eldest  daughter  of  Hary  Lord  Ker,  did  not  comprehend  his 

KEB,^&c.  ^^^y^  daughter.  2.  The  term  "  heirs  male,"  in  the  law  of 
iNNEs,  &c.  Scotland,  invariably  extends  to  heirs  male  in  general ; 
therefore,  under  the  second  clause  of  destination  in  the 
tailzie  of  Roxburghe,  the  heir  male  in  general  of  the  eldest 
daughter  of  Hary  Lord  Ker,  is  preferable  to  the  heir  male 
of  the  body  of  his  third  daughter.  3.  If  the  limitations  of 
a  tailzie  are  intelligible  and  practicable  according  to  the 
usual  and  technical  import  of  the  words  in  which  they  are 
expressed,  they  ought  not  to  be  controlled  by  a  reference  to 
the  presumed  intention  of  the  entailer ;  therefore  presump- 
tions with  regard  to  the  Earl  of  Roxburghe's  intention  ought 
not  to  be  allowed  as  a  ground  for  extending  a  substitution 
in  favour  of  his  eldest  granddaughter  into  a  substitution 
in  favour  of  his  four  granddaughters,  or  for  contracting  a 
substitution  in  favour  of  heirs  male  into  a  substitution  in 
favour  of  heirs  male  of  the  body.  4.  The  presumptive 
evidence  with  regard  to  the  entailer's  will,  upon  which 
the  respondents  rely,  is  as  inconclusive  as  it  is  incompe- 
tent ;  and  there  is  reasonable  ground  to  infer,  from  every 
source  of  probable  conjecture,  that  the  words  he  employ- 
ed, talsen  in  their  common  acceptation,  express  the  mean- 
ing which  he  wished  to  convey.  5.  No  inference  arises 
either  from  the  structure  of  the  clause  in  question,  its  rela- 
tion to  the  context,  the  import  of  other  clauses,  or  the  pe- 
culiar phraseology  of  the  entail,  in  favour  of  that  interpreta- 
tion which  the  respondents  propose ;  on  the  contrary,  they 
all  tend  to  show  that  the  terms  "  eldest  daughter,"  and 
'*  heirs  male,"  are  employed  in  their  usual  and  appropriate 
acceptation.  6.  The  clause  to  be  construed  does  not  import 
a  destination  singly  to  whichever  daughter,  or  whichever 
male  line  descending  of  the  daughters  of  Lord  Hary  Ker 
happened  to  be  eldest  when  a  right  opened  under  it,  or  in 
the  words  of  the  respondents,  to  the  eldest  debito  tempore; 
and  although  that  construction  were  to  be  adopted,  it  would 
not  avail  the  plea  of  Sir  James  Korcliffe  Innes.  7.  The 
Earl  of  Roxburghe's  deed  of  nomination  in  1644,  virtually 
revoked  by  the  charter  in  1646,  and  by  the  subsequent  deed 
1648,  ought  not  to  be  admitted  as  evidence  of  the  entailer's 
intention,  for  the  purpose  of  controlling  or  explaining  the 
latter  deed.  8.  If  the  deed  of  nomination  in  1644  were 
admissible  evidence  of  the  Earl  of  Roxburghe's  intention  in 
1648,  and  as  such  might  be  used  in  expounding  his  entail, 
it  would  redargue  the  construction  for  which  the  respond- 
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ents  contended,  and  serve  to  ahow  that  the  terms  **  eldest       1810. 
daughter"  and  "  heir  male,"  in  the  clause  in  question,  are    — — 
meant  to  be  taken  in  their  ordinary  and  appropriate  sense.    **^*»^**'- 
9.  Other  documents  which  have  been  resorted  to,  as  explan-  innes,  &c. 
atorj  of  the  clause  in    question,  support  the  construction 
for  which  the  appellants  contend.    10.  By  the  law  of  Scot- 
land deeds  are  more  strictly  construed  than  wills ;  of  deeds 
those  connected  with  the  investitures  of  land  are  more 
strictly  construed  than  others ;  tailzied  investitures  are  the 
most  strictly  construed  of  all;   yet  the  respondents  have 
applied  a  latitude  of  construction  to  the  tailzie  of  Rox- 
burghe  utterly  inadmissible,  even  in  the  case  of  a  will.     11. 
The  principles  of  construction  on  which  the  appellants  rely, 
have  been  established  by^a  numerous  train  of  decisions  in 
the  Court  of  Session  and  in  this  Honourable  House.     In 
every  case  which  has  occurred  tailzies  have  been  strictly 
interpreted,  the  express  destination  of  the  entailer  has  been 
carried  into  effect,  if  intelligible  and  practicable,  and  the 
legal  import  of  the  terms  "  heirs"  and  *'  heirs  male"  has 
been  scrupulously  adhered  to,  in  opposition  to  presumptions 
much  more  conclusive  than  the  respondents  can  urge,  that 
they  were  meant  to  be  confined  to  descendants.    Here  the 
appellants  referred  to  the  following  cases :  Duke  of  Hamil-  Ante  vol.  i.  p. 
ton  V.  Selkirk,  3d  April  1740 ;  Sootts  v.  Carfrae,  13th  Dec.  ^'^^' 
1769,  Hailes'  MSS.  Notes ;  Bailie  v.  Tennant,  17th  June 
1766,  House  of  Lords,  26th  March  1770;  Hay  v.  Marquis  Ante  vol.  ii. 
of  Tweedale,  20th  June  1771  and  19th  Feb.  1772,  Fac.  Coll.P-  ^^' 
House  of  Lords,  23d  April  1773 ;  Hay  v.  Hay,  25th  Nov.  Ante  vol.  ii. 
1788,  Mor.  2315,  House  of  Lords,  7th  April  1789;  Camp.P;^^f;^j  ... 
bell  V.  Campbell,  28th  Nov.  1770,  Fac.  Coll.;   Coutts  or  p.  142. 
Descury  v.  Ball,  6th  March  1806.     12.  The  rights  of  the 
J>arties  in  this  competition  must  be  regulated  by  the  sub- 
sisting investiture,  and  not  by  the  tailzie  in  1648  ;  therefore 
t:he  respondents  are  not  entitled  to  plead  on  any  expression 
in  the  former  which  was  altered  in  the  latter.     Second  Ap- 
yoeaL    John  Bellenden  Ker,  Henry  Qawler,  and  John  Seton 
IKarr,  having  been  allowed  to  appear,  pleaded  that  neither 
Sir  James  Norcliffe  Innes  nor  Brigadier-General  Ker  were 
entitled  to  be  served,  because  the  late  Duke  of  Roxburghe 
Xvas  the  last  substitute  under  the  entail,  and  being,  of  eonse- 
^nence,  an  unlimited  proprietor,  had  effectually  conveyed 
the  estate  to  his  trustees  and  disponees.     Consequently,  in 
%he  cross  appeal,  the  appellants  concur  with  Sir  James  Nor- 
cliffe  Innes  in  contending  that  John  Bellenden  Eer  and  Mr. 
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1810.       Oawler,  and  John  Seton  Rarr  have  no  interest  to  appear  iir 

this  competition  of  brieyes. 

KBB,  «fc.         Pleaded  for  the  Respandenty  Sir  James  NorclifTe  Innes. — 
INNB8  8fo.    ^'  ^"  consequence  of  the  death  of  William,  Duke  of  Rox^ 
burghe,  who  was  the  last  male  descendant  of  the  marriage 
between  Sir  William  Drummond  and  Lady  Jean  Ker,  th 
issue  male  of  Lady  Anna  Ker,  and  of  the  persons  in  succe^ 
sion  designated  for  her  husband,  having  also  failed,  the  rigti 
of  succession  has  devolved  upon  the  respondent.  Sir  Jam^ 
Innes  Ker,  the  great-grandson,  and  lineal  male  descenda^-^ 
in  the  direct  line  of  the  marriage  between  Lady  Margar^ 
Ker  and  Sir  James  Innes,  under  the  following  clauses  oc^ 
tained  in  the  deed  of  nomination  of  1648,  *'  and  qlkis  ^ 
*'  failzeing  be  deceis,  &c.  the  richt  of  the  said  estait  sail  i^^. 
"  teine  and  belong  to  the  eldest  dochter  of  tho  said  ntnqi 
"  Hary  Lord  Eer^  without  divisionne  and  yr  aires  maiU  ^ke 
"  alwayes  mareing  or  being  married  to  ane  gentleman  of 
**  honnol  and  lawful  descent  wha  sail  performe  the  condi* 
"  tiounes  above  and  underwrn  Qlks  all  failzeing  and  jr 
**  sds  aires  maill  to  our  narrest  and  lawful  aires  maill  qtsam- 

"  ever :" **  And  Quhilkis  personnes  successive  desigoit 

"  be  us  in  manner  foresaid  and  under  the  provisiounes  re* 
"  strictiounes  and  conditiounes  above  written  and  no  othe^ 
"  wise  we  by  thir  pnts  design  nominate  and  appoint  to  bqo- 
"  ceed  to  us  as  aires  of  tailzie  in  our  haill  lands  and  baroniei 
"  erledom  and  others  above  written^  contained  in  the  nid 
'*  prories  and  infeftments  and  in  all  utheris  lands  and  heri- 
"  tages  pertaining  to  us  (failzeing  of  airis  maill  lawfully  go(- 
**  tin  or  to  be  gottin  of  our  awin  body  as  said  is)  and  sail  be 
*'  servit  retourit  entirit  and  infeft  thereintil  as  airis  to « 
*'  sicklike  and  in  the  samen  manner  as  giff  they  were  ape- 
"  cially  and  particularly  insert  in  the  saides  prories  and  io^ 
*'  feftments  following  or  to  follow  thereon  and  ordains  thai 
*'  the  samen  conditiounes  provisiounes  and  restrictioonea 
**  abovewm  sail  be  ather  particularly  or  generally  ezpreaeed 
'*  and  set  down  in  the  service  and  retour  and  infeftment  to 
"  follow  thereupon  in  favour  of  the  saidis  airis  of  tailzie  rv- 
"  spective  and  in  caise  we  will  be  exprest  and  set  down  there* 
*'  intil  nather  generally  nor  particularly  in  that  caice  we  wiD 
**  and  grant  and  be  this  pnts  expressly  declare  that  the  n- 
'*  men  provisiounes  restrictiounes  and  conditiounes  above 
«  specified  sail  be  as  effectual  as  giff  they  were  specially 
*'  exprest  and  set  down  thereintil."  2.  It  is  unnecessary  to 
resort  to  construction,  in  order  to  interpret  the  true  meao- 
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inz  of  this  clause  of  destination  undor  which  Sir  James        1810. 

Innes  Ker  claims,  it  is,  according  to  the  soundest  principles  of     ■ 

law,  indispensably  requisite  that  the  whole  words  shall  be     *"*'    ^' 

^ken  together,  and  the  fair  sense  and  meaning  of  all  of    innes,  &c. 

t-bem  allowed  to  have  full  effect ;  that  words  are  not  to  be 

-^en  separately  from  others  with  which  they  stand  neces- 

tsarily  connected ;  that  where  the  intention  of  the  granter  of 

^he  deed  is  fairly  discoverable  it  ought  to  rule  the  words, 

And  that  the  words  ought  not  to  rule  the  intention  ;  that  the 

intention  may  properly  be  collected  not  only  from  the  whole 

daose  itself,  but  from  the  rest  of  the  deed  in  which  it 

occurs,  as  well  as  from  any  other  deed  executed  by  the 

»ame  person,  with  reference  to  the  same  subject,  which  has 

not  been  expressly  cancelled  or  revoked  ;  and,  lastly,  that  a 

sound,  rational,  and  probable  meaning  be  put  upon  the 

whole  instrument. 

hi  conformity  with  these  principles,  the  respondents,  with 
all  deference,  insist  that,  by  the  destination  in  question,  the 
right  of  succession  to  the  estate  of  Roxburghe  is  provided, 
onfulare  of  the  prior  substitutes,  not  to  the  individual  eld- 
o>t  bom  daughter  of  Hary  Lord  Eer,  and  her  heirs  male 
general,  but  to  each  of  the  daughters  of  his  Lordship  seria- 
iimj  and  the  heirs  male  of  their  respective  bodies,  in  their 
order. 

The  appellants  maintain,  in  support  of  an  opposite  con- 
struction of  this  clause,  that  the  words  "  eldest  daughter" 
^d  *'  heirs  male,"  are  of  so  fixed  and  determinate  a  mean* 
^»  as  to  be  equivalent  to  a  destination  only  in  favour  of 
*^j  Jean  Ker,  the  eldest  bom  daughter  of  Hary  Lord  Ker 
^^f^vubuUim^  and  her  heirs  male  general,  to  the  total  exclu- 
sion of  her  younger  sisters,  and  the  heirs  malo  of  their 
"Hdies.  The  respondents,  upon  the  contrary,  contend  that 
Swords "  eldest  daughter" and  " heirs  male,"  even  taken 
^/themselves,  are  not  of  the  precise  and  definite  import  re- 
Preaeoted ;  but  even  if  they  were  much  more  so  than  they 
^y  are,  they  are  not  to  be  taken  merely  by  themselves, 
tot  moat  be  viewed  and  explained  by  other  words  of  the 
daose  with  which  they  obviously  stand  united.  It  is  sub- 
mitted, that  the  words,  *<  to  the  eldest  daughter  of  the  said 
'*  umql  Hary  Lord  Ker,  urithout  division^  and  their  heirs 
*'  nude,  she  always  marrying,"'  &c.  so  far  from  necessarily 
d^^ating,  in  the  language  of  the  law  of  Scotland,  the  eld* 
€ft  bom  daughter  of  his  Lordship,  and  her  heirs  male  gene- 
^>  to  the  exclusion  of  her  younger  sisters,  and  their  issue 
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1810.       male,  do  plainly  import  a  destination  in  favour  of  the  whole 


KBR  &        daughters  of  Hary  Lord  Ker  successively,  and  the  heirs 
J.     '     male  of  their  respective  bodies,  the  eldest  for  the  time,  or 
iNNBs,  &c,    her  issue  male,  having  right  to  succeed  without  division. 

3.  The  term  "  eldest,"  when  applied  either  to  a  son  or  a 
daughter,  does  not  necessarily  denote  individuality,  but  is 
generally  used  collectively,  to  designate  one  of  a  class  or 
series,  and  becomes,  in  the  progress  of  time,  applicable  to  a 
variety  of  individuals  in  their  order.  Thus,  according  to 
the  established  principles  of  the  law  of  Scotland,  an  estate 
destined  to  the  "  eldest  son"  of  A,  in  the  event  of  the 
death  of  the  eldest  born  son,  descends  to  the  eldest  living 
at  the  time  when  the  destination  opens.  And,  in  this  sense, 
the  term  is  evidently  used  in  a  variety  of  passages  of  the  very 
deed  now  under  consideration.  Nothing  can,  indeed,  more 
clearly  demonstrate  the  absurdity  of  a  contrary  interpreta- 
tion than  the  circumstance,  that  if  Hary  Lord  Ker  had  had 
a  daughter  born  elder  than  Lady  Jean,  she  as  well  as  all 
her  younger  sisters,  must,  on  the  appellant's  hypothecs, 
have  been  completely  excluded  from  all  right  to  their 
grandfather's  succession  under  the  clause  of  destination  in 
question.  Upon  this  point  a  very  familiar  authority  may  be 
borrowed  from  the  law  of  England,  for,  according  to  it, 
though  the  Duchy  of  Cornwall  is  declared  to  pertain  to  the 
King's  eldest  son,  yet,  upon  the  death  of  the  first-bam^  it 
has  been  decided  that  the  duchy  descends  to  the  eldest  then 
living.  Lord  Hardwicke,  in  Lomax  v.  Holmden,  observed, 
Vesey,  p.  2^.  *'  That  the  eldest  son  of  the  King  of  England  takes  the 
"  Duchy  of  Cornwall  as  primogenitus ;  although  Lord 
**  Coke,  at  the  end  of  the  Prince's  case,  says  otherwise. 
**  But  this  was  not  the  point  there,  being  only  an  obser- 
''  vation  of  his  own,  and  has  ever  since  been  held  a  mis- 
'*  take  of  that  great  man.  He  was  mistaken  in  the  fact, 
"  in  saying  Henry  the  VIIL  was  not  Duke  of  Cornwall, 
•*  because  not  primogenitus;  for  Lord  Bacon,  in  his  His- 
**  tory  of  Henry  the  Vll.,  aflirms  the  contrary,  that  the 
"  Dukedom  devolved  to  him  on  the  death  of  Arthur,  and 
**  this  IS  by  a  great  lawyer,  and  who  must  have  looked  into 
"  it,  as  he  was  then  Attorney  or  Solicitor-General.*"  Mr. 
Christian,  in  his  notes  on  Blackstone,  adds  these  words  to 
Blackstone,  the  above  authority  of  Lord  Hardwicke :  *'  But  this  point  was 
p.  224.  «  solemnly  determined  in  1613,  upon  the  death  of  Prince 

"  Henry,  the  eldest  son  of  James  L,  in  the  case  of  the  Duchy 
"  of  Cornwall,  the  report  of  which  is  inserted  at  length  in^ 
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**  Collins'  Proceedings  on  Baronies,  p.  148,  in  which  it  was       1810. 
'*  resolyed,  that  Prince  Charles,  the  King's  second  son,  was     — — 
*  Dake  of  Cornwall  by  inheritance."    4.  But  in  the  clause     "^*^»y&o- 
[Ender  consideration,  the  words  ^*  eldest  daughter"  are  by    inmbs,'  &c. 
ao    means  left  unexplained,   but  are  coupled  with  other 
pvords,  which  preclude  all  doubt  with  regard  to  the  true 
sense  in  which  thej  are  u6ed  by  the  entailer.     They  stand 
thus :    **  To  the  eldest  dochter  of  the  said  umqll  Hary 
^*  Lord  Ker,  without  divisioune  and  yr  aires  mailL"    Here 
tben  eldest  daughter  is  called,  with  the  important  addition 
of  the  words  "  without  divisioune,"  followed  by  those,  of  "  yr 
**  aires  maill,  she  always  mareyingy*'  &c.  Now  it  is  a  principle 
firmly  fixed  in  the  language  of  Scotch  conveyancing,  both 
ancient  and  modern,  that  when  several  daughters,  or  heirs 
female,  are  intended  to  take  an  estate  in  their  order,  or 
successively,  the  words  "  without  division,"  are  uniformly 
added,  it  being  an  established  maxim  in  the  law  of  Scotland, 
that  when  a  real  estate  descends  to  females,  in  the  same  de- 
gree, they  succeed  to  it  in  equal  shares  as  heirs  portioners. 
In  order  therefore  to  show  that  he  unequivocally  intended  his 
four  granddaughters  to  take  the  succession  in  their  order, 
ttd  to  exclude  all  succession  of  heirs  portioners,  the  Earl 
rf  Roxburghe  used  the  words  "  without  division,"  as  the 
proper  and  technical  expression  of  the  law.     The  brief  ex- 
pressions thus  adopted  by  the  entailer  were  evidently  used 
to  oonvey  the  same  meaning  he  had  previously  declared,  at 
greater  length,  in  the  deed  1644,  in  which,  instead  of  ap- 
plying the  words  "  without  division"  to  the  **  eldest  daugh- 
ter" of  his  son,  he  designed  *^  the  sds  Lady  Jean,  Margaret, 
'*  Anna,  and  Sophia  Eers,  our  oyes,  and  failing  of  the  first, 
''  the  next  immediate  eldest,  of  the  said  daughters,  succes- 
"  Bive  after  oyrs,  and  their  airis  male  lawfuUie  to  be  gottin 
^of  their  bodies  to  be  the  persoune  wha  sail  succeed," 
4c. 

If  any  farther  evidence  was  necessary  to  prove  that  Lord 
Bozburghe  had  not  the  most  distant  intention  to  limit  his 
nccession  to  his  eldest  born  grand  daughter,  it  is  to  be 
fonnd  in  the  subsequent  words,  "  Yr  aires  maill,"  and  **  Qiks 
oU  failzing,  and  yr  saids  airis  mail!,"  which  are  of  them- 
•ehes  utterly  exclusive  of  the  idea  of  one  individual  only 
being  called.  Had  Lady  Jean  Ker  alone  been  intended  to 
ineceed,  with  her  heirs  male  general,  it  is  impossible  that 
tbe  plural  **  their"  would  have  been  twice  repeated ;  or  that 
the  word  **  all"  could  have  been  used  in  reference  to  the 
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1810,  failure  of  a  single  individual.  As  the  whole  of  this  branch 
„  of  their  destination  is  introduced  by  the  words,  "  Qllcs  all 
v.  failing,''  in  obvious  reference  to  Sir  William  Drummond 
INNB3,  &c.  and  the  other  substitutes  previously  designed,  the  repetition 
of  similar  phraseology  in  the  concluding  part  of  the  clause, 
can  only  be  considered  as  referable  to  a  destination  in  fa- 
vour of  a  plurality,  viz.  the  four  daughters  of  Hary,  Lord 
Ker,  according  to  their  order  of  seniority. 

There  are,  however,  other  passages  in  the  deed  1648 
which  demonstrate  the  Earl  of  Roxburghe's  intention,  in 
using  the  words  of  the  destination  in  question,  to  have  been, 
not  to  call  the  eldest  only,  but  the  whole  of  his  grand- 
daughters, in  their  order.  Thus,  with  regard  to  the  obli- 
gation to  take  the  name  and  arms,  the  words  used  are, 
in  case  of  failure,  or  that  they  refuse  or  forbear  to  take  upon 
them  the  said  surname,  &c.  '*  In  that  caise,  the  persone 
'*  failzein,  and  the  aires  of  their  body  sail  amit  and  tyne,'' 
&c. 

In  like  manner,  in  the  obligation  for  provisions  to  r^ 
manent  daughters,  these  words  are  used  : — '*  In  case  it  sail 
"  happen  the  said  William  Drummond,  or  any  utheris,  our 
'*  aires  of  tailzie,  specially  or  generally  before  mentionate, 
*'  or  ony  of  them,  to  succeed  to  the  said  estate  and  living, 
**  by  virtue  of  thir  pnts,  that  then  and  in  that  case,  the 
•*  samen  persone  sua  succeeding,  and  yi*  (their)  spouses  to 
•*  be  joined  in  marriage  with  them,  &c.  sail  pay,"  &c.  From 
these  instances,  it  is  manifest  that  the  expressions  used  are 
clearly  not  applicable  to  one  individual  only,  but  to  any 
number  as  the  case  might  happen. 

The  words  adopted  in  this  clause,  which  are  in  themselves 
perfectly  proper,  for  the  purpose  of  calling  the  whole  daugh- 
ters of  Lord  Ker  in  their  order,  arc,  in  fact,  sanctioned  by 
the  highest  authority  in  the  law  of  Scotland.  Lord  Stair, 
in  treating  of  tailzies,  says,  "  Some  also  tailzied  their  lands, 
'*  so  as  by  infeftment  to  establish  a  primogeniture  among 
''  females,  as  the  law  has  done  among  males ;  as  if  the  land 
"  was  granted  to  the  fiar  and  the  heirs  male  of  his  body, 
"  which  failing,  *  to  the  eldest  heir  female  without  division, 
**  and  their  heirs,  carrying  the  arras  and  name  of  the  fami- 
'*  ]y."  Now,  it  cannot  be  supposed  that,  in  using  these 
words,  Lord  Stair  had  conceived  that  such  a  destination 
would  be  confined  to  one  individual  only,  as  he  has  distinctly 
stated,  that  a  primogeniture  among  females  was  thereby  in- 
troduced ;  and  it  is  a  certain  fact,  that  many  entails  have 
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een  constrncted  in  the  very  terms  prescribed  by  his  Lord-       1810. 

!iip.  6.  The  words,  "aires  maill,"  which  the  appellants  main-    — 

lio  can  only  mean  heirs  male  general,  when  occurring  in  a  "*^^^^- 
eed  like  the  present,  are  capable  of  being  limited  and  ex-  innbs,  &c. 
lained  by  the  other  words  with  which  they  are  accompanied, 
id  if  this  be  conceded,  then  there  is  an  end  to  the  appel- 
At'^B  case.  6.  Besides,  from  the  whole  tenor  of  the  deed 
>48,  it  is  evident  that  the  granter*8  intention  was  to  call 
is  four  grand-daughters,  and  their  issue  male,  in  their  or- 
er^  and  not  Lady  Jean  Ker,  his  eldest  grand-daughter 
idividually,  and  her  heirs  male  general.  He  undeniably 
Qtertained  the  strongest  predilection  and  partiality  for  the 
rhole  of  his  four  grand-daughters,  by  his  son.  Lord  Hary 
Ler,  as  evinced  by  the  anxiety  with  which  he  provides  for 
heir  marriages  with  the  persons  first  called  to  his  succes- 
ion,  all  of  whom  are  required,  as  the  condition  of  their  in- 
leritance,  to  marry  the  second^  thirds  and  fourth  in  their 
larder,  on  failure  of  the  eldest,  or  her  declining  to  comply 
pvith  the  conditions  of  the  entail.  7.  Yet  it  is  not  the  deed 
L648  alone  that  the  will  and  intention  of  the  Earl  of  Rox- 
knurghe,  with  regard  to  his  succession,  may  be  considered  to 
be  evinced  ; — the  surrenders  of  the  estates  and  honours  in 
1643,  and  charter  1646,  indicate  the  same  fixed  purpose, 
u  well  as  the  deed  of  nomination  and  tailzie  1644.  If  any 
part  of  the  deed  1648  can  be  said  to  be  left  in  doubt,  the 
former  deeds  may  therefore  be  resorted  to  as  affording  ad- 
ditional means  for  ascertaining  the  true  intention  of  the 
granter.  By  the  nomination  of  the  deed  1644,  there  can  be 
no  doubt  that  the  whole  four  daughters  of  Hary,  Lord  Ker, 
and  the  heirs  male  of  their  bodies,  were,  on  the  failure  of 
^e  first  branch,  distinctly  called  to  the  succession  ;  and  on 
^eir  failure  only,  the  granter'*s  heirs  male  whatsoever  were 
appointed  to  take;  and  in  the  deed  1648,  the  very  same 
Provision  is  made,  though  in  a  less  amplified  form.  8.  The 
decisions  founded  on  by  the  appellants  establish  no  princi- 
ple that  can  be  considered  adverse  to  the  judgment  of  the 
^Qrt  below  in  the  present  case.  (Here  the  several  cases 
^ere  gone  into  to  show  that  they  did  not  apply). 

On  the  Cross  Appeal. — In  regard  to  the  admission  of 
'ohn  Bellenden  Ker,  Henry  Gawler,  and  John  Seton  Karr, 
^  be  beard  as  parties  in  this  competition,  the  respondents 
"^S  leave  to  reserve  to  themselves  competent  arguments 
^  this  matter.  Perhaps  by  arrangements,  as  to  the  hear- 
'S  of  the  different  appeals  in  dependence,  it  may  be  unne- 
^^8ary  to  enter  in  any  discussion  as  to  this.     If  the  inter- 


558  OASES  ON  APPEAL  PROM  SCOTLAND. 

1810.  locutors  appealed  from  by  John  Bellenden  Ker,  Henry  Gaw- 

ler,  and  John  Seton  Earr,  as  to  the  existence  of  the  entail, 

KEB,  &c.  are  previously  disposed  of,  as  they  stand  first  in  order,  all 

iifKBs  &c.  discussion  on  this  matter  may  be  unnecessary.  * 

For  Appellant,  General  Ker, — Fra.  Hargrave^  Henry 
Erakinei  Ad,  Gillies,  Geo.  Cranstouriy  Thoa.  Thomson. 

For  Kespondent,  Sir  James  Norcliffe  Innes, — David  Boyle, 
Sir  Samuel  Romilly,  Ad.  Rolland,  Robert  Craigie, 
Arch.  Cullen,   William  Home. 

For  Respondents,  Mr.  Bellenden  Ker  and  Others, — John 

Clerkf  James  Moncreiffe. 


(Cross  AppeaL) 

General  Ker  and  Richard  Hotchkis,  W.  S.    Appellants  ; 
Sir  James  Innes  Ker,  Bart.,  and  James  1     «         dpntji 
HORNE,  W.  S.  .  .  J         *P 

{Et  e  contra.) 

Case  of  Sir  James  Innes  Ker,  Bart.,  and  his  Commissioner, 
Respondents  in  the  Original ;  and  the  Appellants  in  the 
Cross  AppeaL 

House  of  Lords,  (ut  supra.) 

For  this  case,  which  has  been  stated  in  the  original  ap- 
peal, see  first  appeal,  with  the  argument  there  main- 
tained for  Sir  James  Innes  Ker,  which  is  substantially  the 
reasons  of  appeal  set  forth  in  that  case  for  him.  He  further 
showed,  that  when  the  heirs  of  Lady  Jean  Ker,  procreated 
of  her  marriage  with  Sir  William  Drummond,  became  ex- 
tinct, which  was  the  case  by  the  death  of  the  last  Duke  of 
Roxburghe,  and  since  her  sister^  Lady  Anna  Ker,  married 
to  Lord  Fleming,  and  their  heirs  male  called  by  the  entail 
1648,  in  the  second  place,  had  also  now  become  extinct,  he, 
by  the  construction  of  the  entail,  was  called  to  succeed  as 
the  heir  male  and  great-grandson  of  Lady  Margaret,  the 
third  daughter. 

David  Boyle,  Sir  Samuel  Romilly,  Ad.  Rollandy  Robt. 
Craigie,  Archd,  Cullen,  W.  Home. 


*  The  judgment  will  be  found  after  the  Speeches  in  the  House  of 
Lords  at  the  end  of  the  three  Appeals. 


1810. 

KBB,  &C* 
IMNBS,  &C. 
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(Second  Appeal  and  Cross  Appeal.) 
BRIGADIER.GBNKRAL  Walteb  Kek,  and  )    jj^Hants; 

KiCHARD  HOTCHKIS,  .  ) 

John  Bellbndbn  Eer,  Henrt  OawlbRi  ^ 
and  John  Seton  Earr^  I 

Also  r  Respondents. 

Sir  James  Norcliffe  Innes,  Bart.,  and  \ 
James  Horne, 

In  so  far  as  it  allows  Bellenden  Rer  to  appear  in  the 
Competition  of  Brieves,  and  in  so  far  as  it  prefers  Sir 
James  Norcliffe  Innes  in  that  competition. 

And  Appeal  for 

^ohn  Bellenden  Ker,  and  Henry  Gawler,)    j      u    t^' 
and  John  Seton  Karr,  Esqs.  ) 

Against  preferring  in  that  Competition. 
Sir  James  Norcliffe  Innes,  Bart.,  and^ 

James  Horne,   and  General  Walter?-  Respondents. 
Ker,  and  Richard  Hotchkis,  .        3 

Case  of  John  Bellenden  Ker,  Esq. ;  and  also  of  Henry 
Gawler  and  John  Seton  Karr,  Esqs.,  Trustees  of  Wm. 
late  Duke  of  Roxburgh,  (In  Competition  of  Brieves). 

House  of  Lords,  15th,  16th,  and  19th  June  1809,  and  20th 
June  1810. 

As  has  already  been  seen  from  the  preceding  appeal,  the 
Court  allowed  John  Bellenden  Ker,  and  the  Duke  of  Rox- 
1>urghe's  trustees,  to  appear  for  their  interest ''  in  the  services  Feb.  14,1806. 
**  of  Brigadier- General  Ker  and  Sir  James  Norclifife  Innes, 
*'  Bart.,  and  to  be  beard  for  their  interest;  and,  secundo, 
**  That  the  points  of  law  with  respect  to  the  construction  of 
**  the  tailzie  and  settlement  of  the  estates  of  Roxburghe, 
**  must,  in  the  first  place,  be  determined,  and,  for  that  pur- 
**  pose,  recommend  to  the  Macers  to  hear  counsel  for  the 
*'  parties,  and  to  proceed  otherwise  in  the  cause  as  to  them 
*•  shall  seem  proper." 

In  consequence  of  this  remit  to  the  Macers,  they  pro- 
nounced this  interlocutor:    '*  Having  considered  what  has  Feb.  17,1806. 
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1810         «  been  respectively  stated  by  the  counsel  for  the  parties, 

**  and  advised  with  the  Lords  Assessors,  they,  in  terms  of 

^^\  ^*  "  the  foresaid  interlocutor  of  the  Lords  of  Council  and 
INNB8,  &c.  "  Session,  find,  Primo,  That  Messrs.  Bellenden  Ker,  Henry 
«*  Gawler,  and  John  Seton  Karr,  have  a  title  to  appear  in 
'*  these  services,  and  to  be  heard  for  their  interest ;  and, 
"  Secundo,  That  the  points  of  law,  with  respect  to  the  con- 
"  struction  of  the  tailzie  and  settlements  of  the  estate  of 
"  Roxburghe,  must,  in  the  first  place,  be  determined  ;  and, 
'*  in  order  thereto,  make  avizandum  to  the  Lords  of  Council 
**  and  Session  with  the  case,  in  order  to  be  reported  to  their 
**  Lordships  by  the  Lords  Assessors  quam  primum  for  their 
**  opinion  and  direction  ;  and,  in  the  meantime,  adjourn  fur- 
**  ther  proceedings  in  the  courts  of  service  to  the 
"  day  of 

The  Lords  Assessors  having  accordingly  reported  the 
case  to  the  Court  of  Session,  their  Lordships  directed  the 
parties  to  give  in  memorials.  Memorials  were  given  in,  and 
counsel  heard  at  the  bar,  whereupon  the  Lords  pronounced 

Mar.  6  and     this  interlocutor:  "  Bemit  to  the  Macers,  with  this  instruc- 
'  "  tion,  that  they  prefer  the  claimant  Sir  James  Norcliffe 

**  Innes,  heir  male  of  the  body  of  Lady  Margaret  Ker,  in 
"  the  foresaid  competition  of  brieves  relative  to  the  estates 
•*  and  honours  of  the  family  of  Roxburghe,  and  to  dismiss 
"  the  brieve  at  the  instance  of  Brigadier-General  Ker  ;  but 
"  supersede  extract  until  the  first  box-day  in  the  ensuing 
**  vacation." 

General  Ker  presented  a  reclaiming  petition  against  the 
above  interlocutor,  which  was  followed  by  answers,  after 

July  7  and  8,   which  the  Lords  pronounced  this  interlocutor  :  "  Remit  to 

1807.  a  the  Macers  with  this  instruction,  that  they  prefer  the  heir 

"  male  of  the  body  of  Lady  Margaret  Ker  in  the  foresaid 
"  competition  of  brieves  relative  to  the  estates  of  the  family 
"  of  Roxburghe,  on  his  proving  his  propinquity ;  and,  in 
"  that  event,  to  dismiss  the  brieve  of  Brigadier-General  Ker ; 
**  and,  with  these  explanations,  they  refuse  the  desire  of 
"  the  petition,  and  adhere  to  the  interlocutor  reclaimed  a- 
"  gainst." 

It  is  needless  to  repeat  the  argument  here,  which  is  set 
forth,  in  so  far  as  General  Ker  is  concerned,  in  the  previous 

.     -  appeal ;  and,  in  so  far  as  John  Bellenden  Ker  is  concerned, 

also  set  forth  in  that  appeal,  as  well  as  in  the  appeal  in  the 
action  of  reduction  brought  to  set  aside  his  right  to  the 
estates. 


KEB,  &C. 
V. 
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reneral  Ker  has  brought  his  original  appeal  from  such       1810. 
ts  of  the  above  interlocutors  as  sustain  the  title  of  John 
lenden  Eer,  Henry  Gawler,  and  John  Seton  Earr,  to 
•ear  and  be  heard  for  their  interests ;  and  also  against    imneb,  &c. 

interlocutors  which  preferred  Sir  James  Norcliffe  Innes 
the  competition  of  brieves.    Sir  James  Norcliffe  Innes 

also  presented  a  cross  appeal,  complaining  of  the  inter- 
itors,  in  so  far  as  Messrs.  Bellenden  Eer,  Gawler,  and 
A>u  Earr,  are  allowed  to  appear  for  their  interests  in  the 
ipetition  of  brieves.  On  the  other  hand,  Mr.  Bellenden 
r,  Mr.  Gawler,  and  Mr.  Seton  Earr,  have  appealed  from 
>  interlocutors  of  the  Court  of  Session,  dated  the  6th  and 
ned  the  10th  of  March  ISO?*  and  the  other  interlocutor, 
ted  the  7th  and  signed  the  8th  July  1807,  preferring  Sir 
mes  Norcliffe  Innes.  And,  in  order  that  every  point 
ght  be  kept  entire,  Mr.  Bellenden  Eer  and  the  Duke^s 
istees  presented  their  cross  appeal  against  General  Eer, 
d  Sir  James  Norcliffe  Innes,  appealing  from  the  interlocu- 
n  dated  6th  March  and  7th  July  1807.  Mr.  Bellenden 
er  and  the  trustees  humbly  hope  that  those  parts  of  the 
tcrlocutors  complained  of  in  the  original  appeal  of  Gene- 
1  Ker,  and  in  the  subsequent  cross  appeal  by  Sir  James 
orcliffe  Innes,  which  sustains  the  title  of  Mr.  Bellenden 
er  and  of  the  Duke's  trustees  to  appear  and  be  heard  in 
Le  foresaid  competition  of  brieves,  will  be  affirmed ;  and 
lat  the  interlocutors  preferring  Sir  James  Norcliffe  Innes 
ill  be  reversed. 

For  Mr.  Bellenden  Kcr  and  the  Duke's  Trustees, — John 

Clerks  James  Moncreiffe. 


(Third  Appeal — The  Reduction.) 

OHN  Bellenden  Eer,  Esq.,  Henry  GawO 
LBE,  Esq.,  and  John  Seton Earr  ofEip-?-  Appellants; 
pielaw,  Esq.  .  .  .  ) 

m  James  Norcliffe  Innes,   Bart.,  and)    j,  ,    ^ 

.         „  I.-    />.         •    .  f  Respondents. 

James  Horne,  his  Commissioner,  3        ^ 

OHN  Bellenden   Eer,   Henry   Gawler,)     .      iin  t  > 
and  John  Seton  Earr,  .  )      ^^  ' 

kiqadierGeneral    Walter    Eer,    and)    ,,  ,    ^ 

».  „  '  >  Respondents. 

niCHARD  HOTCHKIS,  .  )  '^ 


1810. 

KER,  &C. 
X1INB8, 
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John  Bbllendbn  Ker,  Esq.  (in  Competition  XjrmMihf^ . 

of  Brieves,) f    PP^        ' 

*•  Sm  James   Noecliffb  Innes,   Bart.,  and)  ReswmdenX^ 

•^°'  General  Ker,  .  )      espona^^. 

Case  of  the  Appellants  in  the  Three  Appeals. 

Honse  of  Lords,  15th,  16th,  and  19th  June  1809,  20th  June 
1810,  and  8th  Juno  1811. 

Entail — Fetters — Altering  the  Order  op  Succession — ^Pftom- 
BiTORT  Clause. — (1.)  A  redaction  was  brought  of  desds  ezeooted, 
as  an  alteration  of  the  order  of  saccession  contained  in  an  entail 
There  were  two  clauses  of  destination  in  the  entail,  by  which  &• 
ferent  classes  of  heirs  were  called.  After  ihe  first  clause  of  desti* 
nation  there  followed  the  prohibitory,  irritant,  and  resoktiTe 
clauses,  which  were  made  to  apply  to  the  heirs  in  that  danse,  Ij 
the  terms  '^  before  and  aboye  mentioned."  It  was  thence  oob* 
tended  that  the  prohibition  against  altering  the  order  of  suooemn 
was  made  only  to  apply  to  the  heirs  called  by  the  first  dsme  of 
destination,  but  not  to  those  called  by  the  second  clause  of  derii- 
nation ;  and,  therefore,  that  the  last  Duke  of  Roxbarghe^  wbo 
succeeded  under  the  latter  clause,  was  not  bound  by  the  profaU- 
tions.  Held  that  the  second  clause  of  destination  was  to  be  fief- 
ed  as  a  continuation  of  the  first,  and  that  the  prohibitory  diw 
against  altering  the  order  of  succession  must  be  held  to  spplyte 
the  whole  heirs  of  tailzie;  and  the  heirs  in  the  second  dsoieti 
be  viewed  as  heirs  of  tailzie  to  whom  these  prohibitions  sp^ied. 
(2.)  It  was  further  contended  that  the  prohibitory  clause,  if  it  dUl 
apply,  was  not  in  itself  sufficient  to  prohibit  the  alteration  of  the 
order  of  succession  conceived  in  these  words: — "  Nor  to  do  mf 
*'  other  thing  to  the  hurt  and  prejudice  of  thir  presents,  and  of  As 
'*  foresaid  tailzie  and  succession,  in  hail  or  in  part."  Held  theiB 
words  were  sufficient  to  protect  the  alteration  of  the  order  of  SQ^ 
cession  as  in  a  question  between  heirs.  (3.)  A  defence  was  staled 
to  the  reduction,  setting  forth,  that  as  Duke  William  was  the  Id 
heir  of  the  tailzied  destination,  he  did  not  hold  the  estates  ietttf' 
ed  with  limitations  in  favour  of  any  other  heir,  (Lady  Jane*s  detoeod* 
ants  having  terminated  with  him^  and  the  destination  to  ^  **  dd* 
est  daughter*'  being  confined  to  her  alone),  but  that  he  held  a  b 
simple  estate,  and  was  entitled  to  make  the  entail  and  trust  deed 
in  favour  of  the  appellants.     Defence  repelled. 

The  progress  and  investitures  of  the  estates  of  Rozbmgk^ 
have  been  fully  detailed  in  the  previous  appeal. 

It  has  been  seen  in  what  manner  the  first  Earl  of  Box* 
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rhe  completed  the  tailzied  inrestiture  of  his  estates  by       1310. 
deed  of  nomination  and  tailzie  1648,  and  the  previous 


ds  connected  with  it.  "*»  ^^' 

hat  deed,  after  expressing  the  first  clause  of  destination,   j^^J^*^  ^^ 

i  proceeds  to  fortify  that  destination  of  the  estate  and 

aity,  with  such  clauses,  prohibitory,  irritant,  and  resolu- 

,  in  the  followinj^  terms : — ^*  That  the  saids  persons  and  Prohibitory 

jirs  of  tailzie  respective  sail  be  halden  and  obleist  to  a&-  cl*^««- 

ime  and  take  upon  them  the  simame  of  Eer  and  carry  and 

are  the  arms  of  the  house  of  Boxburghe,''  &c.  ^^  And  in  the 

)  of  their  failing  to  do  so,  they,  and  the  heirs  male  of 

T  bodies,  are  declared  to  forfeit  the  benefit  of  the  tail- 

1  succession.    Then  it  is  declared  that  it  shall  not  be 

Tul  **  to  the  persons  before  designit  and  the  airis  male  of 

leir  bodies,  nor  to  the  other  airis  of  tailzie  above  written, 

\  make  or  grant  any  alienation,  disposition  or  other  right, 

r  security  qtsomever  of  the  said  lands,  lordship,  baronies, 

ttaie  and  living  above  specified,  nor  of  no  part  thereof, 

niber  yet  contract  debts  nor  do  ony  deeds  qrby  the 

imen,  or  any  part  thereof,  may  be  apprisit,  adjudgit,  or 

rictit  fra  them,  nor  yet  to  do  any  other  thing  in  hurt  and 

refudice  o/thir  pnts  and  of  the  foresaid  tailzie  and  sue- 

SMian  in  haill  or  in  party  all  whilk  deeds  sua  to  be  done 

y  them  are  by  thir  presents  declared  to  be  null  and  of 

ane  avail  force  nor  effect,  reserving  always  liberty  and 

•rivilege  to  our  saids  heirs  of  tailzie  to  grant  feus  and 

enials  of  sic  parts  and  portions  of  the  said  estate  and 

iving  as  they  sail  think  fitting,  provided  the  same  be  not 

oade  nor  granted  in  hurt  and  diminution  of  the  rental  of 

he  samen,''  &c.    Next  followed  the  irritant  and  resolutive  Irritant  and 

uses,  by  which  it  was  declared  that  "  in  case  it  sail  hap-^J*^g^J® 

len  the  foresaids  persons  and  airis  of  tailzie  respective 

kbove  written  to  failzie  in  observing  keiping  and  fulfilling  of 

he  haill  provisions,  restrictions  and  conditions  respective 

^bove  rehearst,  and  every  one  of  them,  in  form  and  man« 

ler  as  is  particularly  before  set  down,  in  that  caise  the  per- 

lon  or  air  of  tailzie  sua  failzeand  and  doing  in  the  contrair, 

md  the  airis  male  of  his  body,  sail  amit  lose  and  tyne  in 

iH  time  thereafter,  the  foresaids  erledome,  title,  dignity, 

lands,  lordship,  baronies,  estate  and  living  above  specified, 

iBd  all  benefitandrightof  succession  thereto,  and  thesamen 

Ball  appertain  and  belong  to  the  next  person  or  air  of 

tailzie  appointed  to  succeed  in  manner  foresaid,  and  sua 

forth  successive  in  caice  of  several  failzies  as  said  is,  likeas 
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1810.       '*  the  person  failzier  and  the  aires  male  of  his  body  saU  Ik 

"  halden  and  obleist  to  denude  themselyes  omrd  habili  tnodi 

KBB,  &c.     (t  Qf  ii^Q  g^ij  estate  and  living,  and  to  make  and  grant  all 
1NNB89  &c.    "  writs  and  rights  requisit  and  necessar  thereof  in  favors  oi 
•'  the  next  succeeding  person  or  air  of  tailzie,"  &c. 

The  appellants  stated  that  the  entail  of  the  estate  and 
honours  thus  concluded,  was  conceived  in  a  form  altogethet 
different  from  that  which  had  been  adopted  in  the  deed  1644, 
but  without  the  smallest  mention  being  made  of  any  of  the 
daughters  of  Hary  Lord  Eer  as  heirs  of  tailzie,  a  general 
devolution  or  destination  of  the  estate  alone,  unconnected 
with  the  honours,  was  superadded,  and  followed  the  preced- 
ing prohibitory,  and  irritant  and  resolutive  clauses,  in  theie 
Second  clause  words  :  **  And  qulks  all  failzeing  be  decease,  or  be  notob- 
o  e*  a  ion.  „  gQj.yjug  ^f  ^\^q  provisions,  restrictions  and  conditions  abofe 
'*  written,  the  right  of  the  said  estate  shall  pertain  and  be- 
^^  long  to  the  eldest  dochter  of  the  said  umql  Hary  Lord 
'*  Ker,  without  division^  and  yr  aires  male^  she  alwaji 
^^  mareing,  or  being  married  to  ane  gentleman  of  honoorable 
^^  and  lawful  descent,  wha  sail  perform  the  conditions  aboTe 
'*  and  under  written,  qulks  all  failzeing,  and  their  saids  airei 
**  male,  to  our  nearest  and  lawful  aires  male  qtsomever.*' 

It  was  alleged  further  by  the  appellants,  in  their  caie< 
that  in  the  copy  of  the  deed  1648  which  has  been  prodoced, 
the  last  destination  ends  with  the  words,  *^  our  nearest  and 
"  lawful  heirs  male  whatsomever,"  according  to  which  tbe 
succession,  failing  the  other  heirs,  would  have  descended  to 
the  heirs  male  of  the  entailer.  But  in  the  investitures  fol- 
lowing the  deed  1648,  the  last  words  of  the  destination  are 
"  heirs  wfuxtsoever^"  not  heirs  male  whatsoever,  by  which 
the  estate,  failing  the  other  heirs,  became  descendable  to 
the  heirs  whatsoever  of  Earl  Kobert.  From  this  circom- 
stance  in  the  investitures,  it  is  probable  that  they  had  bees 
made  up  agreeably  to  some  other  duplicate  of  the  saino 
deed  1648,  different  from  that  which  has  been  addueed. 
But,  at  all  events,  the  succession  ought  to  be  regulated  bj 
the  terms  of  the  investitures  which  were  made  up  by  Wil- 
liam, Earl  of  Roxhurghe,  in  1650,  and  which  were  ratified  io 
Parliament,  and  renewed  in  the  same  terms,  and  to  tbe 
same  effect. 

John,  Earl  of  Bozburghe,  who  was  a  grandson  of  ^ 
William,  was  created  Duke  of  Boxburghe  by  a  patent  from 
Queen  Anne  in  1707,  by  which  this  higher  dignity  wi» 
limited  to  the  heirs  of  his  former  titles.     He  died  in  1741 1 
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ding  succeeded  by  his  eldest  son,  the  second  Duke,  who       1810. 
ied  in  1755,  and  was  succeeded  bj  his  eldest  son^  John, 


»ird  Duke.  ^^^»  ^^' 


V. 


In  the  interval,  by  the  later  investitures  of  the  estate,  ihhxs^  &c. 
insisting  of  the  deeds  executed  in  1729,  1740,  and  1747, 
was  alleged  by  the  appellants  that  the  destination  in  the 
Bed  1648  had  been  effectually  altered  in  such  a  manner 
lat  the  heirs  of  the  last  clause  of  destination  were  totally 
eprived  of  their  character  of  heirs  tailzie,  if  they  ever  pos- 
wsed  it.  And  by  these  investitures,  which  are  now  esta- 
liflhed  by  prescription,  the  heirs  of  tailzie  are  the  heirs  cf 
\e first  destination  only;  whom  failing,  the  heirs  whatso- 
ever of  Robert,  Duke  of  Roxburghe,  which  all  failing,  the 
heirs  of  the  Uist  destination^  viz.  the  eldest  daughter  of 
Hary  Lord  Ker." 

Sir  William  Drummond,  the  second  Earl  of  Roxburghe, 
lied  in  1675.  He  had  four  sons,  of  whom  Robert,  the 
ildest,  succeeded  him  in  the  honours  and  estates  of  Rox- 
mrghe,  and  John,  the  youngest,  acquired  the  honours  and 
xtate  of  Bellenden.  The  second  and  third  sons  having 
lied  without  issue,  the  family  divided  into  two  branches^ 
the  elder  of  which  became  extinct  by  the  death  of  John, 
Doke  of  Roxburghe,  who  died  in  the  month  of  March  1804. 
He  was  succeeded  by  William  Ker,  Lord  Bellenden,  who 
wu  then  the  only  remaining  heir  male  of  the  younger 
branch  of  the  family  descended  from  John,  the  youngest 
lOQ  of  Earl  William,  and  the  only  remaining  heir  male  of 
the  body  of  Jean,  the  eldest  daughter  of  Hary  Lord  Ker. 
ThoB  he  was  the  heir  of  investiture  in  two  different  charac- 
terg;  heir  male  of  the  body  of  Earl  William,  and  heir  male 
of  the  body  of  the  eldest  daughter  of  Hary  Lord  Ker. 

At  the  time  of  Duke  William's  succession,  the  nearest 
relations  of  the  former  Duke  were  his  sisters.  Lady  Essex 
and  Lady  Mary  Ker,  the  heirs  of  line  of  the  elder  branch  of 
the  family.  Aiter  these  ladies,  Duke  William  very  justly 
conadered  that  the  appellant,  Mr.  Bellenden  Ker,  came 
next  in  order,  as  being  the  eldest  son  of  the  Honourable  Mrs. 
Gawler,  who  was  the  eldest  daughter  of  John,  the  third 
Lord  Bellenden,  and  the  eldest  heir  portioner  of  line  of  the 
younger,  or  Bellenden  branch  of  the  family. 

Duke  William  succeeded  to  the  estates  and  honours  of 
Roxburghe,  when  far  advanced  in  life,  after  having  passed  a 
great  length  of  years  in  struggling  with  difficulties  and  mis* 
fortanes.     It  was  natural,  therefore,  for  him  to  provide  for 
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1810.      those  who  had  shared  with  him  those  calamities,  or  who  had 
— *    alleviated  his  distress. 


KBB,  &c.        Mr.  BcUenden   Ker,  his  father,  and  his  brother,  were 

iMNK8^  &c.    ainoog  the  most  liberal  of  his  frieads,  and  conceiving  that 

he  had  full  ])Owers  to  execute  the  deeds  of  tailzie  and  of 

June  18,1804.  trust  in  question,  he  conveyed  his  estates,  by  the  deed  of 
tailzie  now  challenged,  failing  heirs  of  his  own  body,  to 
Lady  Essex  and  Lady  Mary  Ker,  the  sisters  of  Dake  John, 
they  being  the  heirs  of  line  of  the  marriage  between  Sir 
William  Drummond  and  Lady  Jane  Eer,  by  the  eUer 
branch  of  that  family ;  after  these  ladies  were  called,  the 
appellant  and  his  brother,  Mr.  Henry  Gawler,  and  the  hein 
of  their  bodies  in  succession^  they  representing  Mrs.  Gawler, 
the  eldest  heir  portioner  of  line  of  the  same  marriage,  bj 
the  junior  branch  of  the  family ;  and  after  them  were  called 
certain  other  substitutes  descended  from  John,  third  Lord 
Bellenden;  but  reserving  power  of  revocation,  liberty  to 
burden,  &c. 

By  the  trust  deed  the  Duke  conveyed  his  whole  estates  io 
trust  to  the  Marquis  of  Lome,  Sir  John  Smithf.of  Sidling) 
William  Adam,  Esq.  of  Blair-Adam,  Henry  Gawler,  Esq.  of 
Lincoln's  Inn,  and  John  Seton  Earr,  Esq.  of  EappielaWi  for 
the  purpose  of  paying  his  debts,  and  certain  legacies  and 
annuities,  after  which  the  trustees  are  directed  to  pay  over 
the  residue  of  the  rents,  &c.,  to  renounce  their  infeftmeBti» 
and  to  convey  the  estate  to  the  heir  for  the  time  appointed 
by  him  in  the  deed  of  tailzie  above  mentioned.  The  Duke 
afterwards  executed  a  supplementary  trust  deed  applicable 
to  some  lands  that  had  been  omitted. 
Jan.  1805.  Afterwards,  in  January  1805,  the  Duke  revoked  the  aboie 
deed  of  entail,  in  so  far  as  the  estate  stood  thereby  convej- 
ed  to  Lady  Essex  and  Lady  Mary  Ker,  and  disponed  to 
himself,  and  the  heirs  male  of  his  body,  whom  failing,  to  the 
appellant,  Mr.  Bellenden  Eer,  &c.     He  afterwards,  of  tiui 

June  8, 1805.  date,  executed  a  new  deed  of  entail,  by  which,  on  the  stf^ 
rative  that  he  had  no  prospect  of  heirs  of  his  own  body,  and 
for  certain  other  good  causes,  he  directly  disponed,  under 
the  conditions  therein  contained,  the  said  estate,  '*heritaUj 
''  and  irredeemably,  to  the  said  John  Bellenden  Ker,  aod 
"  the  heirs  male  and  female  of  his  body,  whom  faiUog,  t<^ 
"  my  other  heirs  of  tailzie  hereinafter  written."  This  dis- 
position contained  all  the  usual  clauses  prohibitory,  irritaot, 
and  resolutive,  for  transmitting  the  estate  to  a  series  of  heirs 
as  a  tailzied  fee. 
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Wraiiam.  Duke  of  Roxburghe,  died  on  22nd  October  1805,       *8><>- 

i  sasine  was  immediately  thereafter  obtained  on  the  last 

^  and  tmst  deed.     The  appellants  were  taking  other         ^. 

asures  for  carrying  the  Duke's  settlements,  when  they   ihnbs»  &c. 

re  interrupted  in  their  proceedings  by  two  other  compe- 

)r8,  being  Sir  James  Norcliffe  Innes  and  Brigadier-Gene- 

Walter  Ker  of  Littledean.  Both  their  claims  were 
inded  on  the  investitures  of  1648. 

[n  these  circumstances,  they  brought  each  of  them  actions 
reduction  against  the  appellants. 

Sir  James  Norcliffe  Innes'  reduction  sought  to  set  aside 
9  deeds  executed  by  William,  Duke  of  Roxburghe,  on 
e  following,  among  other  grounds : — "  3.  They  are  all  on 
the  face  of  them  so  many  fraudulent  and  unlawful  con- 
trivances and  devices  by  the  defenders,  to  defeat  the 
standing  entails  and  investitures  of  the  family  of  Rox- 
burghe, and  to  break  down  and  dismember  the  said  estate ; 
and  obtained  from  a  person  having  no  power  to  grant 
such  deeds,  the  said  William  Rer,  designed  Duke  of  Rox- 
burghe, having  held  and  possessed  the  said  estate  as  an 
heir  of  entail,  therein  fettered  and  prohibited  from  grant- 
ing such  deeds  by  the  said  entails,  and  the  tenor  of  his 
own  title  following  thereon,  to  the  prejudice  of  the  pur- 
Baer,  the  heir  of  entail." 

General  Eer's  reduction  proceeded  on  the  same  grounds. 
The  other  grounds  insisted  on  were  deathbed,  facility, 
Dd  circumvention,  and  the  want  of  delivery ;  but  these 
rere  little  relied  on.  And  the  only  ground  insisted  upon 
raa,  that  the  late  Duke  had  no  power  to  grant  the  deeds  in 
[aestion,  in  respect  that  he  held  the  estate  under  the  fetters 
fa  strict  entail. 

In  consequence  of  these  actions,  the  appellants  had  a  ma« 
tifest  interest  to  prevent  the  establishment  of  any  title  in 
he  person,  either  of  Sir  James  Norcliffe  Innes,  or  of  Gene- 
d  Ker,  as  heir  of  tailzie  and  provision  to  the  late  William, 
l^nke  of  Roxburghe.  They  therefore  appeared  in  the  com* 
Petition  of  brieves,  and  after  some  discussion,  their  title 
'o  appear  in  that  competition  was  sustained;  and  it  was  Feb.  17  and 
Jbo  found  that  the  question  of  law,  which  occurred  in  the  ^®»  ^®^^- 
loinpetition,  should,  in  the  first  place,  be  determined,  upon 
^hich  the  Court  ordered  memorials. 

The  action  of  reduction  having  come  into  Court,  the  ap- 
^^Uants,  in  the  first  instance,  objected  to  the  title  of  both 
^^trsaers ;  but  afterwards,  in  consequence  of  the  points  set- 
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tied  in  the  service,  they  agreed  to  produce  the  deeds  call^ 
^^^  ^^^     for,  which  was  done  accordingly,  and  the  action  procoede  ^ 
V,  In  defence,   the    appellants    maintained   various   ple^ 

iHN«8,  &c.    Generally,  they  stated,  that  the  rule  of  construction  in  t'^ 
law  of  Scotland,  with  regard  to  all  deeds  of  entail,  was  stri  ^ 
and  that  which  favoured  freedom  from  fetters.     That  t.  {7^ 
question  was,  Whether  the  late  Duke  of  Rozburghe,  v^ho 
was  vested  in  the  fee  of  the  estate,  held  that  estate  subject 
to   particular  fetters  or  limitations,    preyenting  him  from 
executing  the  deeds  in  favour  of  the  appellants  ?  They  sab- 
mitted,  therefore,  that  according  to  all  the  authorities,  and 
to  an  uninterrupted  course  of  decisions,  from  the  first  ex- 
istence of  entails  to  the  present  time,  it  had  been  com- 
pletely settled  that,  in   every  such  question,  the  strictest 
construction  roust  be  applied  to  the  clause  or  clauses  from 
which  the  limitations  are  sought  to  be  established ;  that  n> 
thing  but  the  most  express  words  can  have  the  effect  of  the 
prohibition  ;  that  no  such  prohibition  can  be  created  by  infer- 
ence or  implication ;  and  that  general  words  not  directed 
against  specific  facts  or  deeds,  can  in  no  case  be  held  as 
effectual.     From  these  they  subsumed  that  it  was  impossible 
to  hold  that  the  late  Duke  held  the  estates  subject  to  fetteza 
and  limitations  in  favour  of  the  other  claimants. 

In  particular,  they  farther  contended,  1.  That  neither  Sir 
James  Norcliffe  Innes  nor  General  Eer  was  at  all  called  to 
the  succession.  2.  That  supposing  one  or  other  of  the  pur- 
suers to  be  called  by  the  second  clause  of  destination  of  the 
entail,  on  which  they  both  founded,  the  entail  and  the  in- 
vestitures of  the  estate  were  so  framed,  that  the  prohibitoiji 
irritant,  and  resolutive  clauses  therein  contained,  did  not 
apply  to,  nor  in  any  manner  protect,  the  hopes  of  successionof 
that  class  of  heirs  to  which  the  pursuers  (respondents)  alleged 
themselves  to  belong.  It  is  plain,  that  according  to  the 
form  of  the  original  entail,  to  which  all  the  subsequent  iB- 
vestitures  referred,  the  destination  in  favour  of  the  eldest 
daughter  of  Hary,  Lord  Rer,  and  her  heirs  male,  was  onlj 
introduced  after  all  the  restrictive  clauses  had  been  pre- 
viously set  down,  applying  exclusively  to  the  heirs  of  tailsie 
"  before  written;"  and  it  was  also  to  this  previous  class  of 
heirs  only  to  whom  the  prohibitions  and  irritancies  applied, 
and  the  dignity  of  peerage,  as  well  as  the  estate,  was  pro- 
vided,  while  the  heirs  of  the  second,  or  last  clause  of  desti- 
nation, were  only  called  to  the  estate  without  the  dignity* 
And  as,  on  the  one  hand,  there  was  nothing  to  be  found  in 
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deed  by  which  these  restrictive  clauses  were  expressly        1810. 
lied  to,  or  made  to  operate  in  favour  of  the  heirs  of  the 


destination  ;  and,  on  the  other  hand,  by  the  settled  law      **^' 

0  the  construction  of  entails,  the  existence,  or  the  parti-  innxb,  &c. 
If  application  of  the  fetters  of  an  entail,  can  in  no  case 
leduccd  by  implication,  or  without  express  words  ;  and 

at  all  events,  the  pursuers  were,  by  the  later  investitures, 
tponed  even  to  heirs  whatsoever  of  Duke  Robert,  by  which 
J  were  totally  excluded  from  the  character  of  heirs  of 
Eie,  it  was  contended  that  the  late  William,  Duke  of 
Kburghe,  was  the  last  heir  of  the  tailzied  destinatimi, 

1  so  being  fettered  by  no  limitations  in  favour  of  any 
er  class  of  heirs,  he  held  his  estate  in  fee  simple,  and  so 
1  fall  power  to  execute  the  deeds  brought  under  reduc- 
Q.  3.  That,  in  point  of  reality,  there  was  no  clause  in  the 
ail  by  which  any  of  the  heirs  of  tailzie  were  effectually 
ihibited  from  altering  the  order  of  succession.  Although 
)re  were  general  words  having  a  reference  to  other  spe- 
1  prohibitions,  prohibiting  any  other  thing  to  the  preju- 
»  of  the  tailzie  and  succession ;  yet,  according  to  the 
les  of  construction,  which  had  heretofore  been  uniformly 
plied  to  other  cases,  there  was  no  such  express  technical 
id  unambiguous  prohibition  against  that  particular  class  of 
^eds,  known  by  the  appellation  of  deeds  altering  the  order 
'tuecessiauy  as  could  be  effectual  to  set  aside  the  deeds 
cecuted  by  the  late  Duke  of  Roxburghe. 

Upon  this  argument,  the  Court  of  Session,  of  this  date,  Jan.  13  and 
renounced  this  interlocutor : — **  The  Lords  having  resumed  '^'  ^®^' ' 
consideration  of  this  cause,  and  advised  the  memorials  of 
the  parties,  finds.  That  the  estates  of  Roxburghe  were 
held  by  the  late  Duke  William  under  an  entail,  which 
contains  an  effectual  prohibition  against  altering  the  order 
of  succession.  And  find,  That  the  persons  called  to  the 
'succession,  under  the  branch  of  the  destination,  begin- 
ning with  the  eldest  daughter  of  Hary  Lord  Ker,  are  heirs 
'  of  tailzie  under  the  said  entail ;  reserving  to  the  defend- 
'  on  all  objections  to  the  pursuers'  title,  as  accords."  ♦ 


*  Opinions  of  the  Judges. 

Wd  President  Campbell  said, — "  The  question  is,  Whether  the 
^  Duke  held  his  estate  under  an  entail,  or  in  fee  simple  ?  He  made 
'P  his  titles  as  heir  of  tailzie  under  Earl  Robert's  entail,  as  contained  in 
^  investitures.     Did  it  then  become  unlimited  by  the  circumstance 

▼OL.  V.  .  2  B 
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1810.  ^n  interlocutor  in  similar  terms,  was  pronounced  in  the 

^^^  -        reduction  at  the  instance  of  Brigadier-General  Ker  and  his 

V.     '     commissioner. 
INNB8,  &c.       On  reclaiming  petition,  presented  by  the  appellants,  the 
June  23,1807.  Court  adhered. 


of  his  haying  no  male  issue,  and  by  his  collateral  heirs  male  in  the 
first  branch  of  the  destination  haying  failed  ? 

**  This  is  not  a  question  with  creditors,  nor  with  purchasers,  bat  a 
question  intra  familiam^  having  nothing  to  do  with  the  regulations 
of  the  act  1685. 

*'  It  is  admitted  on  all  hands,  that  there  was  another  branch  or 
series  of  heirs  called.  This  is  said,  in  the  argument  for  Mr.  Bellen- 
den  Ker,  to  be  a  devolying  clause,  but  it  is  truly  a  continuation  of  the 
substitution,  or  rather  it  is  a  substitution  of  return  to  the  right  heirs 
of  the  family,  failing  the  stranger  heirs  to  the  succession,  who  are 
preferred  by  the  first  part  of  the  destination.  The  Drummonds  or 
Flemings  were  neither  heirs  of  line  nor  heirs  male,  nor  heirs  of  in- 
yestiture.  The  succession  might  haye  gone  through  them,^  and  the 
heirs  male  of  their  bodies,  by  their  wiyes.  At  any  rate,  the  lineal 
succession  was  cut  off  so  far  as  that  destination  went,  and  the  male 
succession  also  excluded. 

'^  The  effect  of  clauses  of  return  are  not  sufficiently  attended  to  in  j 

the  argument.     Vide  the  case  of  the  Duke  of  Hamilton  v.  Douglas,  « 

Ante  vol.        9th  December  1762.     (House  of  Lords,  8th  March  1777,   April  J 

ii.  p.  449.        1778,  and  27th  March  1779.) 

"  The  old  inyestitures,  prior  to  Earl  Robert's  deeds,  stood  in  fii-  — 

your  of  heirs  male,  who  were  also  heirs  in  the  patent  of  honour.    Hb       ^3 

Vide  previous  charter  1646,  under  the  sign  manual,  deyises  both  estate  and  ho-  -» 

Appeal.  nours  to  heirs  male  of  his  body,  whom  failing,  his  heirs  and  assig-         — - 

nees  whatsoeyer,  to  be  named  and  designed  by  him  by  any  deed  or       '^vr 
declaration  made  by  him  at  any  period  of  his  life,  with  and  under    "^mr 
the  provisions  and  restrictions  to  be  therein  contained.     Had  he   ^^^e 
died  without  any  further  nomination,  it  might  have  been  a  question  .^c^n 
of  some  difficulty,  whether  these  words  were  sufficient  to  do  away^'^C^y 
the  old  line  of  succession  to  heirs  male  in  general,  and  to  introdnce^^^% 
his  legal  and  lineal  heirs,  or  whether  kceredibus  quibuscunque^  &c^  ^:^c. 
were  of  pliable  signification,  and  to  be  held  as  referring  to  the  inyco       ^»" 
titures.     But  one  or  other  of  these  constructions  certainly  must  haye^^"^© 
been  put  on  that  investiture.     When,  therefore,  by  the  nominatioDK^^n 
1648,  he  preferred  the  families  of  Drummond  and  Fleming  to  take^::^^ 
the  succession,  qualified  and  limited  in  a  certain  manner,  and  theicK^^Q 
eventually  brought  in  his  granddaughters  and  their  heirs  male,  an£:^-*^ 
his  own  heirs  male,  he  did  no  more  than  was  perfectly  natural  aa^^  -^ 
just,  by  restoring  the  succession  to  his  own  heirs ;  or,  in  other  words^^^» 
to  make  a  substitution  of  return  in  their  favour, 

"  It  is  a  strange  perversion  of  argument  to  say,  that  the  daughc — - 
ters  and  their  issue  were  strangers,  or  that  the  heirs  male  of  tl^^^ 
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In  the  compotitioD  of  brieves,  the  Court,  of  this  date,       1810. 
pronooncod  the  two  interlocutors  quoted  in  the  previous 


appeal.  ''««;«^^' 

Against  all  these  interlocutors  the  present  appeal  was    inmes,'&c. 
brought  to  the  House  of  Lords.  March  6  and 

10,  1807,  and 

'     ~^       ""^  July  7  and  8, 

family  were  such,  and  that  tbe  Drummonds  and  Flemings  were  the  ^  '  * 
■aatuml  heirs  of  the  family.  The  reverse  was  the  case  ;  and  a  more 
proper  clause  of  return  never  was  inserted  in  any  settlement  than 
l^lus,  whether  with  or  without  special  limitations  is  of  no  importance 
Co  the  argument,  for  it  is  a  clear  and  fixed  rule  of  law,  that  clauses 
^f  return  cannot  be  gratuitously  defeated. 

*'  It  appears  to  me,  however,  that  the  secondary  destination  is 

guarded  by  special  clauses  of  limitation,  as  well  as  the  first,  very 

tfiwkwardly  indeed  brought  in,  being  chiefly  by  reference  to  preced- 

mng  clauses,  though  partly  also  by  express  provisos  in  the  clauses 

*wrfaich  follow. 

^The  destination  to  the  <  eldest  daughter^  of  Lord  Hary  Ker, 

^thout  division,  and  their  heirs  male,  is  limited  and  qualified  by  the 

"Words, '  who  shall  perform  the  conditions  above  and  under  written  ;' 

lor  the  intermediate  words,  she  always  marrying,  &c.,  are  clearly 

parenthesis.     The  estate  was  not  to  be  in  the  husband,  but  in  the 

lady  herself,  who  alone  could  perform  the  conditions  of  the  entail. 

The  utmost  that  the  husband  could  do  would  be  to  take  the  name  of 

Ker ;  but  every  thing  else  must  have  been  done  by  the  wife.     Not 

^j  she,  but  her  heirs  male,  were  expressly  tied  down,  as  heirs  of 

Ulxie  to  perform  the  conditions  of  the  entail. 

"  This  also  appears  from  the  succeeding  clauses.  The  words, 
*QiihiIk  persons  successively  designed  be  us  in  manner  foresaid 

*  vnder  the  provisions,  restrictions,  &c.,  we  by  thir  presents  nomi-> 

*  Hate  and  appoint  to  succeed  us  as  heirs  of  tailzie  in  our  hail  lands, 

*  Wonies,  earldom,  and  others,  above  written,  contained  in  the  said 

*  piocuratories,'  &c.  This  includes  the  whole  persons  before  named, 
^Aether  in  the  first  destination,  or  in  the  second  without  destination, 
ittd  comprehends  not  only  all  the  conditions,  but  also  all  the  subjects 
Mntamed  in  the  former  procuratories,  &c.  t .  e.  titles  of  honour  as  well 
a>  estate,  the  reference  being  extensive  and  general,  without  any 
exception  whatever. 

"  Neither  is  it  of  any  consequence  to  say,  that  the  writer  in  Edin* 
koigfa  having  left  so  small  a  share  for  the  second  destination,  did 
Xtt  probably  mean  that  it  should  be  so  ample.  We  must  neces- 
>ttOy  take  the  deed  as  it  is,  without  indulging  such  idle  conjectures. 
IWe  was  at  least  more  space  than  could  be  required  for  the  com- 
lOon  termination  of  heirs  and  assignees  whatsoever. 

"^  All  the  after  deeds  and  settlements  are  in  substance  and  efifect  « 

JQlt  a  repetition  of  the  original  entail  1648*    The  framer  of  the 
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1810.  Pleaded  for  the  Appellants, — The  appellants  here  pleaded 

—— •  in  substance  the  same  arguments  as  above  set  forth,  1.  That 

KEB,  8ec.  neither   Sir  James  NorcliflFe  Innes  nor  Brigadier-General 

iNNks,  &c.  Eer  is  called  as  an  heir  by  the  tailzie  or  investitures  1648  oi 


deed  1648  would  have  done  much  better  to  have  followed  the  ar- 
rangement in  the  former  nomination  1644.  He  did  not  mean  t< 
depart  from  the  substance  of  the  first  deed,  which  had  been  drawi 
in  the  country,  but,  considering  hiraself  to  be  a  more  skilful  con 
vejancer  than  Mr.  Don,  he  chose  to  follow  an  arrangement  of  hii 
own,  and  the  blanks  being  left  to  be  filled  up  in  the  country  by  Mi 
Dou,  they  contrived  between  them  to  put  it  into  a  most  absurd  ani 
blundering  form,  and  this  seems  to  have  puzzled  all  the  after  con^ 
veyancers  employed  by  the  family.  They  seem  to  have  thought  i 
best,  in  framing  the  after  title  deeds,  to  recite  the  different  clause 
of  the  original  entail  precisely  as  they  stood,  and  so  to  renew  an< 
confirm  it  without  any  variation,  as  indeed  none  of  the  succeeding 
heirs  had  it  within  their  power  to  alter  the  entail  in  the  smallei 
particular  without  incurring  an  irritancy. 

"  None  of  these  heirs,  prior  to  the  last  Duke,  had  any  pretension 
to  be  the  last  heir  in  the  first  special  destination.  None  of  then 
therefore  could  safely  have  done  what  the  last  Duke  attempted.    Se 

Ante  vol.  iv.   the  case  of  Menzies  of  Guldares. 

^        '  ^'  Yet  it  is  argued,  that  the  very  first  succeeding  heir  made  a  ven 

important  alteration,  by  introducing  his  own  heirs  and  assignee 
whatsover,  i.  e .  his  heirs  of  line,  immediately  after  the  first  series  o 
substitutes,  and  before  the  second.     But  this  is  evidently  a  mistaki 
in  point  of  fact.     Heirs  and  assignees  whatsoever  are  only  intro 
duced  upon  failure  of  all  the  heirs  of  tailzie,  whether  first  or  lasl 
contained  in  Earl  Robertas  entail.   The  contrary  aigument  is  fonnde 
on  mere  criticism,  arising  from  the  absurd  arrangement  of  thee 
deeds,  but  contrary  to  the  real  sense  of  them.    An  irritancy  woul 
instantly  have  taken  place  had  so  material  a  change  been  intended. 
'*  The  observations  too,  respecting  the  titles  of  dignity,  whidi  it 
supposed  to  be  now  at  an  end,  by  the  failure  of  the  first  branch  <A 
the  substitution,  are  much  too  critical,  though,  at  the  same  time,  it 
is  not  hujus  loci  to  inquire  how  or  to  whom  the  titles  of  dignity  noir 
go,  or  whether  they  have  become  extinct  altogether  i   The  last  iit 
most  improbable  supposition,   as  the  titles  formerly  conceived  to 
heirs  male  were  resigned,  not  for  the  purpose  of  earlier  extincdoDi 
but  for  the  purpose  of  prolongation,  by  first  carrying  them  to  certain 
series  of  adopted  heirs,  though  less  connected  with  the  fiunily,  and 
then  bringing  them  back  to  heirs  more  naturally  connected^  both  io 
female  and  male  lines. 

'<  As  to  the  argument  upon  the  clauses  against  alienation,  &e.  is 
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-ehe  estate  of  Roxburghe.     2.  That  the  prohibitory,  irritant,        1810. 

.^nd  resolntive  clauses  in  the  tailzie  did  not  operate  in  favour  

^^f  that  class  of  persons  who  are  mentioned  in  the  clause  of  *■"'  *^' 

destination,  on  which  the  respondents  founded  their  titles,  innes,'  &c. 


-ibJie  first  place^  the  clause  of  return  alone  would  be  sufficient  to  bar 
^gratiiitons  alienation. 

**  2.  The  general   words,  prohibiting  the  heirs  from  doing  anj 
-ftiliiiig  in  hurt  or  prejudice  of  the  tailzie  and  succession,  are  likewise 
pcrjectlj  sufficient,  upon  the  grounds  fiillj  stated  in  the  memorial 
£kx  the  pursuers.     The  case  of  Argaty  was  of  a  particular  nature,  not  Stewart  v. 
«fc    permanent  entail,   but    a    temporary  interdiction.      See   Lord  ^^'^^ 
Stoathmore  c.  Duke  of  Douglas;  Kames'  Decisions,  Feb.  2,  1729,  Mq^,  15535. 
P-277;  Ure  V.  E.  of  Crawford,  July  17,  1756,  (Mor.  4315)  ;  Don 
«»•  Don,  Feb.  5,  1713,  (Mor.  15591.)     Eights  of  succession  may 
^  qualified,  and  will  have  effect  without  resolutive  and    irritant 
clauses.      Vide  Gibson  v.  Reid,   Nov.  24,  1795,  (Mor.   158ti9.) 
Tie  act  1685  was  made  for  creditors  and  purchasers  alone.     The 
ng^tg   of  succession,   and  questions    among  heirs  and  gratuitous 
donees,  are  left  to  common  law.      Prohibitions  to  alter  may  even 
be  implied  from  the  nature  of  the  deed — clauses  of  return — settle- 
^enta  in    contracts   of  marriage,  and  mutual  settlements.      The 
'^"les  of  construction  in  England  ought  to  be  attended  to — See 
BladEstone,  p.  376,  &c.  500:   Fonblanque,  p.  442;  Lord  Mans- 
^^s  dedsion  in  the  case  of   Duntreath  goes  inadvertently   too 
fc  in  applying  to  a  question  among  heirsy  a  principle  which  only 
applies  to  questions  with  third  parties.     General  and  indirect  prohi- 
bitions are  sufficient  against  heirs.    Suppose  the  last  word  alone  had 
°ceii  there,  it  would  not  have  been  sufficient  against  selling  or  con- 
^iseting  debt,  but  sufficient  against  altering  the  order  of  succession. 
1^  a  power  to  alter  is  allowed,  there  are  no  creditors  to  enforce  even 
^  direct  clauses  against  selling.*' 

Lord  Justice  Clerk  (Hope). — <<  There  is  no  doubt  that  one  or 
<^Qier  of  the  pursuers  is  heir  of  tailzie,  t.  e.  they  fall  under  the  desti- 
nation under  these  titles.  But  the  next  question  is.  Whether  the 
'^ifig  clauses  are  effectual^  and  to  be  held  valid  in  a  question  among 
^s  f  I  admit  the  principle  in  the  case  of  Duntreath,  but  we  ought 
^  to  overstretch  it.  The  very  making  of  an  entail  implies  un- 
'^ited  power  and  unfettered  will  in  the  maker,  and  therefore  he 
^y  annex  what  conditions  he  pleases,  which  heirs  cannot  find 
^twith.  It  was  therefore  natural,  in  this  case,  to  return  the  estate 
^  bis  heirs  of  investiture.  The  succession  might  have  come  very 
'^  to  Lady  Jane,  by  the  Drummonds  and  Flemings  refusing  to 
^^^  the  idaughters  of  Lord  Ker.  In  short,  the  late  Duke  was 
^^xteA  in  his  enjoyment  of  the  estate,  and  therefore  could  not  make 
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1^10.       and  did  not  prohibit  deeds  to  their  prejudice.    That  the 

prohibitory,  irritant,  and  resolutive  clauses  had  reference 

Ksa,  &c.  alone  to  the  heirs  or  substitutes  called  by  the  first  clause  of 
INME9,'  &o.  destination,  and  did  not  include  or  comprehend  those  sub- 
stitutes called  by  the  second  clause  of  destination.  And, 
3.  That  there  was  no  clause  in  the  tailzie  prohibiting  the  heirs 
of  tailzie  from  altering  the  order  of  succession.  This  is  the 
natural  order  of  the  propositions  on  which  the  appellants 
endeayoured  to  establish,  1.  That  the  respondents  had  no 
title  to  pursue ;  and,  2.  That  their  actions  of  reduction  were 
ill  founded  on  the  merits.    And,  further,  if  they  prevailed  in 


the  entail,  because  of  the  conditions  under  which  he  himself  held  the 
estate.*' 

Lord  Craig« — **  I  am  of  the  same  opinion." 
Lord  ARMADAiiE. — '^  I  doubt  if  the  case  of  Cassillis  applies  to  Hub 
case ;  but  the  clauses  of  limitation  apply  equally  to  the  whole  desti. 
nation^  first  and  last.  But  my  doubt  is  on  the  last  point,  namely, 
that  there  is  no  sufficient  prohibition  against  altering  the  order  of 
SQCcession,  while  strict  words  are  necessary  in  order  to  secure  this 
effect." 

Lord  Hermand. — '^  I  am  clear  that  the  late  duke  was  bpund  by 
the  limiting  clauses  in  Earl  Robert's  entail ;  and,  as  to  the  ]|»| 
pointy  there  are  three  distinct  prohibitions,  the  first  being  directed 
against  doing  any  thing  to  defeat  the  entail,  that  is,  to  alter  tibe  su^ 
cession." 
Lord  Woodhouselbe. — '^  I  am  of  the  same  opinion." 
Lord  Meadowbank. — <<  I  was  of  opinion,  at  first,  that  the  words 
'  hurt  and  prejudice,'  in  the  prohibitory  clause  were  feeble^  andlik^ 
those  in  the  rigmarolle  of  an  adjunct,  than  of  a  fundamental  sepa- 
rate clause ;  but  I  find  my  doubts  removed  by  Mr.  Thomson's 
bringing  forward  the  language  of  the  act  1685,  where,  taking  a  lair 
comparison  between  the  words  of  the  act  and  the  words  in  the  two 
prohibitory  clauses  in  the  entail,  it  is  impossible  to  sustain  the  one  as 
effectual  and  the  other  ineffectual ;  *  nor  do  any  other  deed  whereby 
'  the  succession  may  be  frustrated  or  interrupted  ;*  *  nor  yet  4q  any 
'  other  thing  whereby  the  aforesaid  tail;de  and  succession  may  be 
'  hurt  and  prejudiced.'  I  think  the  last  branch  of  the  prohibitcoy 
clause  sufficiently  explicit  in  order  to  protect  against  the  alt«raii<» 
of  the  order  of  succession." 

Lord  Cullen. — <^  I  think  the  words  not  sufficiently  explicit.'' 
Lord  N«wton. — "  I  am  of  the  same  opinion  with  the  President.J^"-'* 
and  Lord  Meadowbauk  as  to  both  points." 

Lord  Bannatyne. — "  I  agree  as  to  the  first  point,  but  doubt  a^^^ 
to  the  second.     The  words  are  too  general." 


/ 
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inj  one  of  these  propositions,  they  contended  that  a  reversal       isio. 
»f  the  interlocutors  appealed  from  must  follow.  — ^— 

Pleaded  for  the  Respondents. — The  persons  called  to  the    *■">  *^- 
accession,  ^*  as  the  eldest  daughter  of  Hary,  Lord  Ker,    jhrbs',  &c. 
'  without  division,  and  their  heirs  male/'  by  the  deed  of 
lomination  in  1648,  and  all  the  subsequent  investitures  till 
•804,  are  heirs  of  tailzie,  and  protected  by  the  conditions 
ind  limitations  contained  in  these  deeds. 

The  form  of  expression,  by  which  the  heirs  under  this 
iecond  branch  of  the  destination  were  called,  is  the  same 
irhich  is  most  commonly  used  in  a  clause  of  devolution, 
properly  so  called,  i.  e.  where  the  entailed  succession  in  a 
certain  event,  is  to  be  transferred  from  one  branch  of  the 
lim,  or  substitutes  of  entail,  to  another.  A  similar  phrase 
is  also  used,  where,  in  express  words,  it  is  provided,  that  on 
tbefailure  of  the  heirs  of  entail,  or  in  any  other  circumstances, 
the  estate  is  to  return  to  the  proper  heirs  of  the  entailer. 
It  is  the  very  same  which  had  been  used  to  indicate  the 
right  of  those  who  unquestionably  are,  and  have  been  ad- 
mitted to  be  heirs,  viz.  the  persons  to  whom  the  right  of 
soocession  was  to  fall,  in  consequence  of  a  forfeiture  by  any 
of  the  prior  heirs.  And  a  similar  expression  is  employed  in 
the  later  investitures  for  the  same  purpose.  And  by  the 
introductory  clause  or  preamble  of  the  deed  in  1648,  as  well 
tt  by  the  clause  which  almost  immediately  follows  the  words 
of  the  second  destination,  they  are  expressly  stated  to  be 
hetrs  of  tailzie.  It  has  not  been,  and  cannot  be  said,  that 
^y  are  not  protected  in  the  same  manner  as  the  other 
iQbstitutes  against  the  payment  of  debts  contracted  by  the 
pteeeding  heirs  of  entail ;  that  they  were  not,  like  them, 
obliged  to  pay  the  entailer's  debts  and  legacies ;  the  assign- 
meat  of  personal  estate  too,  and  also  of  the  writings,  was 
oqoaliy  available  to  them;  and  also,  the  appointment  of 
tutors  and  curators,  as  to  any  of  them  who  might  be  in  mi- 
nority, when  the  succession  opened  to  them ;  and  it  would 
be  perfectly  absurd  to  maintain,  or  to  suppose  for  a  mo- 
rtem, that  they  were  not  entitled  to  succeed  to  the  lands 
afterwards  acquired  by  the  first  Earl  of  Roxburghe,  or 
which  had  not  been  particularly  mentioned  in  the  titles 
^peciaUy  recited  in  the  introduction  of  the  entail,  although 
in  all  and  each  of  these  instances,  they  could  be  protected 
nnd  liable,  and  institute  their  claims,  in  the  characters  of 
beiis  of  tailzie  only.  Whether  they  were  to  succeed  to  the 
J^ded  property  only,  or  also  to  the  dignities,  they  must 
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1810.       take  as  heirs  of  tailzie,  and  under  a  special  destination^ 

•    whereby  they  are  preferred  to  the  proper  heirs  and  repre- 

KEB,  &c.    gentatives  of  the  prior  heirs  of  entail. 

1MNE8,  &c.  But  the  persons  called  under  the  second  destination  arB 
heirs  in  the  dignity,  as  well  as  in  the  landed  property.  T^^e 
words,  **  the  said  estate,"  as  they  are  used  in  the  deed  iq 
1648,  comprehend  the  whole  right  of  succession  as  it  stotxl 
in  the  entailer,  all  the  different  subjects  of  which  it  ^Waa 
composed,  and,  amongst  the  rest,  the  title  of  Earl,  and  ^ 
privileges,  pre-eminences,  and  immunities  thereto  belonging, 
having  been  contained  in  the  same  royal  grant,  and  made 
descendible  to  the  same  series  of  heirs,  after  having  been  re- 
signed  for  that  very  purpose.  It  is  impossible  to  doubt  the 
intention  of  the  entailer ;  and  the  terms  used  do  clearly 
convey  that  meaning.  The  words,  "  estate  and  living,"  luui 
been  employed  to  signify  both  the  landed  property  and  the 
dignities;  but  these  words  were  clearly  used  as  meaning 
the  same  thing.  Indeed,  if  any  distinction  were  to  be  ad- 
mitted, *' estate'*  would  be  held  more  properly  to  mean  the 
dignities  than  the  lands,  which  would  be  denoted  by  the 
word  "  living,"  in  ordinary  acceptation,  and  hold  to  import 
the  maintenance  or  fortune  on  which  one  lives ;  whereaa, 
"  estate,"  at  the  date  of  the  entail  in  1648,  as  well  as  at  the 
present  time,  is  employed  to  signify  the  whole  fortune  or 
circumstances  of  an  individual,  including  his  rank  and  condi- 
tion in  life,  as  well  as  the  property  of  which  he  may  be  poe- 
sessed;  but,  as  the  words  here  were  used,  no  distinction 
was  meant  between  the  one  and  the  other.  One  clanflO 
alone,  viz.  that  which  provides  for  the  forfeiture  of  theheiiBi 
and  the  devolution  of  the  right  of  succession  to  those 
afterwards  called,  taken  in  connection  with  the  words  of 
the  second  substitution,  appears  to  put  this  beyond  all 
doubt.  The  party  contravening  is  to  '*  forfeit  the  earl- 
**  dom,  title,  dignity,  lands,  lordship,  baronies^  estate,  and 
**  living  above  specified,"  &c.,  and  "  the  samen"  is  to  ap- 
pertain and  belong  to  the  next  person  or  heir  of  tailzie  ap- 
pointed to  succeed ;  and  the  contravening  heir  is  to  denode 
**  of  the  said  estate  and  living,"  &c.  Here  there  is  to  bd  * 
forfeiture  of  the  dignity  as  well  as  the  lands.  These  toge- 
ther, under  the  general  description  of  the  *'  estate  and  li^ 
ing,"  are  to  go  to  the  next  person  or  heir  succeeding.  And 
now,  by  the  second  substitution,  it  is  provided  that  thepersoo 
so  called  shall  succeed  not  only,  by  decease  of  the  prior  heirs 
and  substitutes,  but  also  "  in  case  of  their  failing  to  observe 
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conditions/'  &c.     Is  it  not  then  perfectly  clear  that       1810. 

ird  •*  estate,"  employed  in  the  second  substitntion,     — 

>ant  to  give  all  that  was  conveyed  in  the  first  substi-     ^*%. 
by  the  words  **  earldom,  title,  dignity,"  &c.,  or  by    inkbs,  &c. 
e  and  living  ?"     Without  this  the  two  clauses  would 
omplete  variance  with  each  other, 
meaning  of  the  entailer  that  the  heirs  called  by  him 
D  take  his  honours  and  landed  estates,  as  one  undivid- 
cession,  is  farther  demonstrated  by  the  clause  in  the 
.648,  settling  his  acquirenda  in  the  same  way  with  his 
tta»  in  these  words :  "  And,  moreover,  It  is  hereby  ex- 
sly  declarit,  that  the  airis  of  tailzie  respective  havand 
t  and  succeeding  to  the  said  estate  living  and  dignity, 
na  ways  be  halden  to  pay  onie  debtis  or  perform  onie 
is  contractit  or  otherwise  done  be  the  person  or  air 
kilzie  qrunto  he  sail  happen  to  succeed  ather  be  service 
retour  or  be  the  failzies  above  written,  excepting  al- 
s  sick  debts  as  are  or   sail  be   auchtand  be  us  the 
)  of  our  decease,  qrunto  our  saids  airis  sail  always  be 
ast   Quhilkis  personnes  successive  design! t  be  us  in 
ner  foresaid,  and  under  the  proyisions  restrictions  and 
iitions  above  written  and  na  otherwise  we  be  thir  puts 
gn  nominate  and  appoint  to  succeed  to  us  as  airis  of 
sie  in  our  haill  lands,  baronies,  erledome,  and  others 
ire  written  containit  in  the  said  prories  and  infeftments, 
in  all  others  lands  and  heritages  pertaining  to   us 
ling  of  heirs  male  lawfully  gottin  or  to  be  gottin  of  our 
n  body  as  said  is)  and  sail  be  servit  retourit  enterit  and 
tft  thereintil  as  airis  to  us." 

on  this  part  of  the  cause  the  appellants  maintained  a 
lar  species  of  argument ;  though  they  fully  admitted 
the  landed  estates  were  destined  to  the  heirs  called  in 
econd  branch  of  the  destination,  they  urged  that  the 
ties  were  not  also  contained  in  it.  In  illustration  of 
argument  upon  this,  they  stated,  that  the  respondents 
mderstood,  or  had  misstated  what  was  contained  in  the 
er  1646,  as  to  the  erection  of  the  earldom  of  Rox- 
[le ;  that  the  lands  alone,  and  not  the  title  with  the 
1,  were  erected  into  this  earldom ;  and,  coupling  this 
the  deed  of  nomination,  they  inferred  that  Earl  Robert 
^mplated  two  successions,  one  of  his  title  and  dignity, 
;her  with  his  lands,  to  go  to  certain  favoured  heirs,  for- 
.  with  proper  clauses  of  strict  entail :  and,  beyond  that, 
re  destination  of  his  landed  estates  to  those  called  by 
econd  branch  of  the  destination. 


KKE,  &0. 

V. 
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1810.  But  the  argument  of  the  appellauts  upon  this  admits  oi 

very  concluBive  answer.  This  is  a  question  of  conatnicti 
upon  the  meaning  and  intention  of  the  entailer ;  there  is  e 
iNNBs,  &c.  dence  amounting  to  demonstration  that  the  Earl  himself  11 
derstood  that  the  charter  of  1646  had  erected  both  i 
honours  and  landed  estates  into  one  earldom.  In  his  redl 
of  this  charter,  in  his  taikie  1648,  he  expressly  states  1 
conception  of  it  to  be,  that  the  lands  as  well  as  the  title  ai 
dignity  were  erected  "  in  an  hail  and  free  erledom.*'  It 
obvious  from  this,  that  he  could  have  no  idea  of  this  soppc 
ed  division  of  the  honours  and  estates,  or  of  adapting  I 
nomination  to  such  a  divided  succession,  more  especially 
his  natural  heirs  were  called  by  both  branches  of  the  desi 
nation.  The  appellants  have  no  right,  however,  to  argi 
this  matter  further,  than  as  to  the  intention  of  the  entailei 

In  the  same  manner,  the  acts  of  Parliament  of  the  10th 
June  1648,  and  20th  May  1667,  ratifying  the  charter  16^ 
and  nomination  1648,  recite,  that  by  this  charter  both  the  laii( 
ed  estates  and  the  honours  had  been  by  it  created  "  in  ai 
''  haill  and  free  erledom,  called  the  erledom  of  Rozbiuglie 

It  may  be  further  noticed  on  this  point,  that  the  roy 
charters  of  1663  and  1687,  containing  new  grants  of  bo^ 
the  honours  and  landed  estates,  are  perfectly  exclusive  of  tl 
idea  of  a  divided  succession  as  set  up  by  the  appellants. 

2.  If  the  persons  by  the  second  destination  were  heira  < 
entail,  it  could  be  of  no  importance  whether  they  had  been 
in  their  turn,  subjected  to  limitations  or  not.  It  was  deod' 
ed  by  the  case  of  Cassillis,  that  unless  where  the  entail  eodi 
by  letting  in  heirs  or  assignees,  or  heirs  whatsoever,  the 
prior  heirs  or  substitutes  of  entail  must  continue  bonod. 
But  there  can  be  no  question  that,  by  the  deed  1648»  asidl 
as  by  the  subsequent  investitures,  some  of  the  heirs  of  the 
second  destination,  and  who  are  not  the  heirs  or  assigneeii 
or  heirs  whatsoever  of  the  prior  heirs,  are  also  subjed  lo 
limitations,  although  at  one  period  or  other,  after  it  htf 
reached  them,  the  succession  will  become  unlimited.  ItBttJ 
be  admitted  that  the  eldest  daughter  was  under  limitation 
in  favour  of  the  heirs  male  immediately  substituted  to  hor; 
and,  in  the  same  manner,  those  heirs  may  stand  limited  0 
one  another.  And  various  arguments  have  been  used  for 
the  other  respondent  General  Ker,  which  it  is  not  necesBtff 
now  to  enter  upon,  to  show  that  the  heirs  male  whatsoefer 
of  the  entailer,  who  are  called  in  the  first  place,  are  aboio 
their  turn  protected  by  the  fetters  of  the  entaiL 
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Bat,  be  that  as  it  may,  it  is  clear  beyond  all  doubt  that       1810. 
the  heirs  of  the  first  substitution  were,  and  that  the  late    ^-^— - 
Onke  of  Roxburghe  stood,  limited  in  favour  of  those  of  the     "*'  ^®* 
socond.  iMNEs^  &o. 

It  has  been  determined  that  an  entail  restraining  the  power  Laarie  v. 
o£  alienation,  might  be  extended,  by  reference  to  *'^^^®^jS*^^^i7g4 
d«ed  of  entail,  so  as  to  prevent  a  sale.     It  had  been  alsoMor.p.i5612. 
determined  at  a  more  early  period,  that  when  a  person  had 
ade  an  entail  of  his  estate,  with  prohibitory,  irritant,  and 
ilutive  clauses,  among  others,  directed  against  changing 
^lie  order  of  succession,  and  having  thereafter  purchased 
s^xiother  estate,  which  he  took  to  himself  in  liferent,  and  his 
second  son,  and  the  heirs  male  of  his  body,  in  fee,  &c.,  Sir  Alexander 
^vrluch  failing,  to  the  heirs  contained  in  his  former  entail,  p^*^  .-.^ 
**  and  under  the  prohibitions  and  limitations  contained  in  Mor.p!l5591. 
**  the  said  former  entail,"  the  second  son,  and  his  heirs  male, 
i       coold  not  gratuitously  alter  the  order  of  succession,  the  re- 
I      straining  clauses  in  the  first  entail  taking  place  in  the  second, 
I      in  virtue  of  the  general  reference.     But  that  there  could  be 
jk      an  effectual  reference  from  one  part  of  a  deed  to  another, 
Jk     whether  it  related  to  the  order  of  succession,  or  sales,  or 
J^     debts,  or  the  irritant  or  resolutive  clauses,  was  Vever  before 
disputed.    Such  a  power,  indeed,  is  expressly  recognized  by 
tile  enactment  1685,  which  authorizes  entails  in  any  manner 
^farm  expressive  of  the  entailer's  intention,  if  it  be  follow- 
ed m  the  way  pointed  out  by  the  statute,  so  as  to  be  effect- 
lud  against  purchasers  and  creditors,  as  well  as  against  the 
heirs  of  entail. 

Bat,  in  the  entails  in  question,  it  is  surprising  how  such 
t  question  could  have  been  made.  It  could  not  have  been 
■4  ludntained  for  a  moment,  without  keeping  out  of  view  the 
■  1  Werds  which  have  been  used,  and  which,  in  various  ways, 
and  most  expressly,  limit  the  heirs  under  the  first  substitu- 
tion in  favour  of  those  of  the  second,  as  well  as  to  one  ano- 
ther, (let,)  It  is  declared,  in  the  outset  of  the  deed  1648, 
that  the  heirs  of  tailzie  were  to  be  called  under  the  provi- 
iioDs,  restrictions,  and  conditions  after  specified,  which 
weold  have  been  alone  sufficient  to  limit  the  heirs  after- 
^Vftrds  called,  in  so  far  as  they  were  not  specially  exempted. 
(2d,)  The  prohibitory  clause  is  not,  as  the  appellants  have 
io^gined^  or  have  chosen  to  assert,  confined  to  the  heirs 
<^ed  by  the  first  substitution,  and  particularly  designed 
'^ore,  but  reaches  the  other  "  heirs  of  tailzie  above  written^* 
^  which  could  only  be  meant  the  whole  heirs  of  tailzie, 
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1810.       whom  the  entailer  had  previously  declared  his  purpose  to 
"  call  to  his  succession,  although  they  were  not  particniarlj 

KKB,^^  c.  named  till  afterwards.  With  this  explanation  the  whole  tx- 
WNBS,  &c.  gument  arising  from  the  words  "  heirs  foresaid,"  **  condi- 
tions aboYO  written,"  &c.  as  are  referable  to  the  penoni 
called  by  the  first  substitution,  must  completely  vanish.  (Sd.) 
The  persons  called  under  the  second  substitution  are  to 
succeed  not  only  by  the  decease  of  the  heirs  previously  call- 
ed, but  if  these  parties  **  should  not  observe  the  conditioitt, 
"  provisions,  and  restrictions  above  written/'  which  neoefla- 
rily  gave  them  in  the  second  substitution  ajus  crediti  \iuiti 
the  entail,  and  a  title  to  have  the  contravention  declared 
with  their  own  right  to  the  estate  in  consequence.  (4th.)  It 
is  declared,  after  the  second  substitution,  that  the  qahilldi 
persons  successive  designed  (not  before  designed,  as  in  the 
former  clause),  are  to  be  '*  heirs  of  tailzie,  under  the  prori- 
*'  sions  and  restrictions  above  written,  and  no  other  ways." 
The  deed,  therefore,  of  1648  is  sufficient  of  itself  to  proTe 
beyond  all  doubt  that  the  limitations  and  conditions  were 
applicable  to  both  classes  of  substitutes. 

3d,  Even  without  any  special  prohibitions,  the  persons  call- 
ed under  the  first  class  of  substitution  were,  by  the  tenor  of  the 
deeds,  and  the  circumstances  of  the  case,  debarred  from  gra- 
tuitously altering  the  order  of  succession  ;  the  words  being,  in 
effect,  a  clause  of  return  in  favour  of  rhc  heira  alioquisueoft 
suri  of  the  entailer  ;  and  where  ever  there  is  a  clause  of  reton 
this  fetters  the  heir  of  tailzie  from  disappointing  that  reton. 
It  was  not  necessary  that  the  word  ^'  return"  should  bo  used 
in  the  clause,  if  the  intention  of  the  entailer  was  fully  ex- 
pressed to  that  effect.  It  could  make  no  difference,  that 
instead  of  the  estate,  or  right  of  succession,  returning  to  the 
granddaughters  of  the  entailer,  as  heirs  portioners,  it  had 
been  necessarily  destined,  as  a  dignified  fief  to  them  succes- 
sively, one  after  another ;  and  it  was  of  no  importance  tha^ 
by  some  of  the  more  ancient  investitures,  and  with  regtfd 
to  particular  lands,  heirs  male  had  been  called,  or  that,  on 
the  failure  of  the  heirs  alioqui  successurU  other  heirs,  n^ 
entitled  to  the  succession  ab  intestato  had  been  called.  Bj 
the  various  procuratories  of  resignation  and  crown  charters 
which  have  been  noticed  as  preceding  the  deed  of  nomins- 
tion  in  1648,  the  whole  former  destinations  have  been  done 
Diet — Fiar—  away.  The  determination  of  the  Court,  in  Douglas  case, 
Limited^"^  veas  not  that  a  clause  of  return  was  ineffectual  to  bargtf 
ut  supra.        tuitous  alterations  of  the  succession,  but  that  the  claim  there 
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nded  on  a  clause  of  return,  had  been  cut  off  by  the  ne-       1810 

ive  and  ako  by  the  positive  prescription,  thus  clearly  re-    * 

:niiing  its  general  effect,  as  had  been  previously  done  by    **\  ^' 
aeroos  decisions.  innks,  &c. 

L  The  late  Duke  of  Roxburghe  was  expressly  debarred 
m  altering  the  order  of  succession,  as  prescribed  by  the 
)d  in  1648  and  after  settlements.  It  will  be  remembered, 
Lt  the  Duke  and  his  advisers  had  not  the  most  distant  idea 
it  this  could  be  disputed.  The  grounds  on  which,  after 
ich  and  repeated  deliberation,  he  thought  himself  autho- 
ed  or  justified  to  exclude  the  proper  heirs  and  represen- 
ives  of  the  family  and  honours  of  Roxburghe  from  the 
tatcs  to  which  he  had  succeeded,  was  not  that  tho  entails 
d  not  contain  an  effectual  prohibition  against  altering  the 
der  of  succession,  but  that  the  whole  prohibitions  and 
nitations  had  come  to  an  end,  and  that  he  himself  was 
the  last  heir  of  entaiV*  It  may  be  doubted  whether  the 
ake  would  have  availed  himself  of  such  a  plea  or  defence 
\T  frustrating  the  heirs  called,  if  he  had  believed  such  to 
ust  But  it  does  not  augur  much  for  the  justice  or  legal 
>iudne88  of  the  argument  on  which  the  appellants  now 
Imost  wholly  and  exclusively  rely,  that  it  did  not  once 
ocnr  to  the  late  Duke,  or  to  any  of  the  able  and  numerous 
onnsel  to  whose  assistance  he  resorted  in  framing  his  set- 
tements.  It  is  beyond  all  doubt  that,  by  the  common  law 
f  Scotland,  the  owner  of  lands  might,  by  any  express  de- 
laration  of  his  will,  debar  his  successors  from  altering  the 
rder  of  succession.  And  it  is  quite  a  mistake  to  say,  that 
general  prohibition  to  do  nothing  to  the  prejudice  of  the 
uliie  or  succession  annexed  to  a  nomination  or  substitution 
f  heirs  will  not  be  effectual  to  prevent  gratuitous  aliena- 
ione,  whether  inter  vivos  or  mortis  causa.  The  contrary  is 
ud  down  by  all  our  lawyers,  and  completely  fixed  by  de- 
ttons.  Vide  Dirleton  voce  Tailzie  (B.  ii.  t.  3,  §  59).  And 
«nkton  to  the  same  effect,  B.  ii.  t.  3,  §  139.  So  Erskine, 
ill.  t.  8,  §22,  23. 

In  the  case  of  Bruce  v.  Forsyth,  where  a  person  had  dis- 
tuned his  lands  under  a  condition  *^  that  it  shall  not  be  law-  Fountainhall, 
ful  to  the  said  James  Bruce,  nor  to  any  of  the  subsequent  ^'  ^^»^<^^'' 
heirs  of  tailzie,  to  do  any  act  or  deed  whatsoever  that  may 
frustrate  or  prejudge  the  tailzie  or  course  of  succession  ;" 
^e  Court  held  it  did  not  protect  against  contracting  debts, 
ut  was  effectual  against  altering  the  order  of  succession. 
^  like  manner,  in  the  case  of  Scott  Nisbet  v.  Young,  Nov. 


V, 
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1810.       1763,  (House  of  Lords,  21st  Feb.  1765,)  the  daase,  to 
any  "  acts  or  deeds  in  prejudice  of  the  other  heirs,  their  rig 
''  of  succession,"  it  was  not  even  imagined  that  the  h 
IN1IB0,  &e.    could  alter,  though  the  deed  was  not  sufficient  to  proTentM 

^'98.''''^'"'   ing  the  estate. 

5.  The  authorities  and  decisions  quoted  by  the  appellai 
are  altogether  foreign  to  the  issue.  Although  inferenc 
from  the  presumed  will  of  an  entailer,  in  general,  be  pi 
eluded,  at  least  when  the  question  is  with  purchasers 
creditors,  a  full  and  fair  effect  must  be  given  to  the  wor 
he  has  used.  Although  prohibitions  are  not  to  be  implic 
those  he  has  expressed  are  to  be  enforced  according  to  tb 
true  sense  and  meaning ;  and  although  no  regard  ib  to 
paid  to  intention  not  expressed,  it  is  surely  not  enough 
disappoint  an  entailed  settlement,  that  ingenious  men,  wb 
it  is  for  their  interest,  can  invert  and  confound  words  intc 
double  or  no  meaning.  While  entails  are  permitted,  it  wos 
be  most  extraordinary  if  courts  of  law  were  to  give  their  sai 
tion  to  every  possible  device  for  the  purpose  of  disappoii 
ing  a  settlement  which  the  owner  of  lands  has  made  wi 
such  laudable  views. 

After  hearing  counsel  for  many  days  on  the  three  press 
ing  appeals, 

(First  Bay.) 

\5th  June  1809. 

Lord  Chancellor  Eldon  said, — 
*"  My  Lords, 

^'  Before  I  proceed  to  state  to  your  Lordships  my  hnmUe  loiti 
ments  upon  the  points,  or  several  of  the  points,  which  have  beeift 
cussed  in  the  questions,  which  have  been  long  in  agitation  befti* 
your  Lordships,  with  respect  to  the  estates  and  honours  of  the  U 
Duke  of  Roxburghe,  you  will  allow  me  first,  in  a  few  woidl,t 
explain  the  reasons  which  induce  me  to  adopt  the  course  wUd 
your  Lordships  will  perceive  in  the  sequel  of  what  I  have  to  state  I 
you,  appears  to  me,  under  all  the  present  circumstances  of  the  cw 
the  most  advisable. 

'*  My  Lords,  After  your  Lordships  had  heard  at  the  Bar  a  gra 
deal  of  most  able  aigument^  upon  various  questions  relative  to  tli 
landed  property,  I  mean,  in  the  first  place,  the  question,  Who  wa 
to  be  considered  as  heirs  of  tailzie  under  the  deed,  whidi,  joi 
Lordships  will  recollect,  was  executed  in  1648  ?  upon  the  qoeitioi 
How  fiEur  that  deed,  by  its  prohibitory,  irritant,  and  resolutive  daar 
had  forbidden  an  alteration  of  the  course  of  succession  ?  upoo  li 

*  From  Mr.  Garne^*8  short-hand  notes. 
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question,  What  is  the  effect  of  a  certain  clause  to  be  found  in  that        i^j^ 
4i€ed,  which  described  the  eldest  daughter  of  Hary  Lord  Ker  and 


^lieir  heirs-male  ?  upon  the  important  question,  What  is  the  mean-     ker,  ^c, 
img  and  import  of  those  words  ^'  their  heirs-male,"  as  the  words  v* 

occur  in  that  clause  of  the  deed  of  1648  ?  upon  the  questions  which    "^■•^  ^^' 
^tnaBy  with  reference  to  the  efiect  of  subsequent  instruments,  exe- 
tfSQted  from  time  to  time  down  to  1747>  and  the  effect  of  length  of 
-ttime  operating  as  prescription  ;  and  a  great  variety  of  other  im- 
portant questions,  which  it  is  not  necessary  now  to  detail  to  you ;  it 
oceorred  to  me,  that  some  of  the  same  questions  which  were  to  be 
decided  vrith  reference  to  the  title  to  the  landed  estates,  must  also 
Ik  decided  by  your  Lordships,  first  in  a  Committee  of  Privileges, 
and  afterwards  by  the  House,   upon   a   report  from  the  Com- 
mittee of  Privileges ;  and  that  it  was  at  least  advisable,  therefore, 
tittt  such  a  number  of  your  Lordships  as  are  necessary  to  constitute 
a  Committee  of  Privileges,  which,  your  Lordships  know,  is  a  larger 
number  than  is  necessary  to  constitute  a  House  sitting  either  in  ju- 
<Beial  or  legislative  business,  should  proceed  to  some  extent :  That, 
witfi  a  view  to  avoid  the  danger  of  coming  to  different  decisions, 
wiiere  those  decisions  appear  to  be  on  the  construction  of  the  same 
iBstroments,  in  the  House  and  in  the  Committee,  though  decisions 
applied  to  different  subjects,  to  dignities  in  the  one  case,  and  to 
hnded  property  in  the  other,  it  was  at  least  advisable  your  Lordships 
iHoiild  go  to  a  considerable  extent,  in  the  Committee  of  Privileges,  in 
your  enquiries  with  respect  to  the  dignities.     And,  my  Lords,  I  cer- 
taialj  had  a  very  strong  persuasion,  that  if,  without  that  delay,  which 
operates  mischievously  and  injuriously,  your  Lordships  could,  in  the 
fint  instance,  decide  altogether  the  questions  as  to  the  dignities,  be- 
fore jou  came  to  a  determination  upon  the  questions  as  far  as  they  re- 
spected the  landed  estates,  that  would  be  a  most  desirable  course  for 
yot  to  take.    Upon  reflection,  however,  it  does  appear  to  me,  that 
tf  7onr  Lordships  shall  suspend  your  judgments  upon  the  points  in 
Ugation  with  reference  to  the  landed  estates,  until  you  shall  be  able 
^eeme,  consistently  with  your  own  rules  of  proceeding,  to  a  deci- 
^  upon  the  dignities  claimed,  it  must  be  attended,  of  necessity, 
^  a  tedious  procrastination  of  this  business,  and  with  a  delay  be- 
^  you  come  to  judgment,  which  I  am  afraid  would  operate  too 
•e?erely  upon  the  parties.    I  cannot,  therefore,  permit  myself  further 
^  recommend  to  your  Lordships  that  course  of  proceeding. 

**  Your  Lordships  will  recollect,  that  the  dignities  claimed  are,  Remarks  on 
ftatof  the  Dukedom  of  Roxburghe,—the  Earldom  of  Roxbuighej^®  Titles  and 
ttd  ike  Barony  of  Roxburghe, — the  Marquisate  of  Beaumont  and 
Ceasftnrd, — the  Earldom  of  Kelso — the  Yiscountcy  of  Broxmouth, 
""-and  the  Lordship  of  Ker  of  Cessfurd  and  Caverton.  I  need  not 
pnt  your  Lordships  in  mind^  because  I  am  sure  it  will  be  in  your 
leGoUection,  that  the  deed  of  1648  applies  only  to  the  Earldom  of 
Koxbmghe ;  that  the  patent  of  Queen  Anne,  by  which  she  granted 
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1810.        ^o  ^^^  ^^^^  ^^^  o^  Roxburghe  the  Dukedom  of  Boxburc^,  doei 
...........    not>  if  I  collect  its  effect  rightlji  confer  anj  other  dignity :  It  limitf 

KfiB,  &c.  the  Dukedom  of  Roxburghe  to  the  Duke  and  his  heirs  of  taila< 
entitled  to  the  Earldom  of  Roxburghe.  But  in  the  course  of  sc 
much  argument  as  we  have  had  at  the  Bar  vrith  respect  to  these 
titles^  we  know  nothing  more  of  the  creation  of  the  Lord  Roxburgh 
who  was  created  early  in  the  century  before  the  last,  except  that  then 
was  such  a  creation.  We  have  not  had  laid  before  us  what  was  th< 
origin  of  the  titles  of  Lord  Roxburghe,  and  Lord  Ker  of  Cenfiuc 
and  Caverton ;  and  before  we  can  come  to  a  decision  upon  the 
claims  to  those  dignities,  the  history  of  all  those  dignities  must  bi 
circumstantially  and  accurately  laid  before  us. 

^'  My  Lords,  It  will  be  necessary  also,  if  we  are  obliged  to  ooD' 
tent  ourselves  with  as  little  of  information  respecting  many  of  these 
dignities  as  we  have  hitherto  had,  to  come  to  a  decisicm  upon  th< 
question,  what  it  is  that  the  law,  with  respect  to  dignities,  authorisei 
us  to  presume  to  have  been  the  contents  of  instruments  not  produ- 
ced ;   what  limitations  we  are  by  presumption,  legal  presumptioe 
to  suppose  to  have  been  contained  in  those  instruments  which  aa 
not  produced.     I  need  not  tell  your  Lordships  too,  that  I  betien 
this  would  be  the  very  first  case  which  ever  occurred  in  judicature  3 
this  House,  I  mean  judicature  vrith  respect  to  titles  and  dignities,  i 
which  your  Lordships  hare  ever  come  to  abstract  decisions  as  to  whc 
was  the  effect  of  instruments  appearing,  or  passages  contained  Ji 
instruments  producible,  and  what  was  the  effect  of  the  law  with  re- 
ference to  presumptions  upon  the  probable  contents  of  instrumend 
that  cannot  be  produced  before  you.     Your  Lordships  have  had  st 
your  Bar  persons  who  have  proved  themselves,  by  establishing  their 
pedigree  and  propinquity,  to  be  individuals  who  had  a  right  to  call 
upon  you  for  some  decision  upon  such  subjects.    It  would  be  a  oev 
proceeding  in  this  House,  with  respect  to  titles  and  dignities,  tfait 
we  should  be  deciding  upon  the  rights  of  parties,  who,  for  wa(^ 
we  know  at  this  moment,  may  not  have  been  at  your  Lordships  Bar; 
coming  to  decbions,  therefore,  which  might  eventually  not  besefit 
those  who  have  been  at  your  Lordships  Bar,  and  which  unqott* 
tionably  could  not  operate  against  those  who  had  not  been  there. 

**  My  Lords,  By  the  course,  however,  which  your  Lordship 
adopted,  in  referring  it  to  the  Committee  to  take  into  th^  eon- 
sideration,  whether  the  titles  and  dignities  under  the  charter  of  I6tf 
and  the  charter  or  deed  of  1648  were  conveyed  to  thatserieBof 
heirs  who  are  called  to  succeed  to  that  property,  by  that  dause  of 
the  deed  in  1648,  beginniog  with  the  words,  *  and  qlkis  all  £ulse- 
*•  ing  be  decease,  or  be  not  observing  of  the  provisions,  restrictions,  idI 
'  conditions  above  written  ;*  and  by  another  direction  which  Tonr 
Lordships  House  gave  to  the  Committee,  to  take  into  their  oonadff* 
ation  what  was  the  effect,  with  reference  to  the  dignities,  of  tb« 
words  *  heirs-male,'  contained  in  the  deed  of  1648,  you  have  secured 
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to  yourselyes  the  benefit  of  a  farther  and  repeated  discussion  of  those        1810. 

/KHnts  before  a  more  nnmerous  audience  than  that  which  constituted  ■■ 

^e  House  when  the  same  points  were  under  consideration  with  re-     ^^^*  ^^' 

£ereooe  to  the  landed  estates.     If,  therefore,  there  is  a  danger  of   i^nks*,  &c. 

c»ir  miscanying  in  judgment  when  it  is  now  proposed  to  your  Lord* 

s»hips  to  take  under  your  earlier  consideration,  how  you  should  de- 

Pennine  the  questions  with  respect  to  the  landed  estates,  the  House 

laas  at  least  secured  to  itself  this  benefit,  that  there  has  been  given  a 

^^peated  opportunity,  and  to  a  more  numerous  body  of  your  Lord- 

^lips,  the  opportunity  of  considering  those  yery  questions  ;  and  if 

^uiy  of  your  Lordships  who  attend  the  Committee  of  Priyileges 

bought  it  fit  to  object,  by  reason  of  what  they  had  heard  in  the 

Committee,  to  any  determinations  which  shall  be  proposed,  and 

wvhich,  directly  affecting  the  lands,  may  also  consequently  affect  the 

Honours,  it  is  open  to  any  of  you  so  to  object.     Besides  that,  there 

lui8  been  another  advantage  gained  by  the  mode  of  proceeding,  and 

tint  is,  that  your  Lordships  have  had  under  your  consideration,  how 

ftr  it  can  be  said  that  the  honours  are  affected  by  this  deed  of  1648 ; 

*  consideration  which  was  represented  at  the  Bar  to  be  material,  as 

^indoubtedly  it  is  in  some  degree,  and  in  an  important  degree,  to 

enable  you  to  decide  what  is  the  effect  of  many  of  the  words,  the  mean* 

Uf  of  which  has  been  in  controversy,   which  occur  in  the  deed 

of  i(M8,  with  regard  to  the  landed  property,  as  it  will  be  in  your 

I^)(dahip8  recollection  that  it  was  contended,  that  an  opinion  upon 

the  question,  whether  the  honours  passed  by  that  deed,  might  enable 

yw  the  better  to  conclude  what  was  the  right  judgment  as  to  the 

coDitiiiction  of  the  words  that  occurred  in  that  deed  of  1648  with 

I'CBpect  to  the  landed  property. 

''My  Lords,  To  this  extent,  it  appears  to  me,  the  course 
yoor  Lordships  have  taken  has  been  useful ;  but  I  own  I  cannot 
ttyielf  approve  our  proceeding  in  that  line  of  conduct  further :  but 
your  Lordships  must  determine,  whether  you  think  it  right  to  pur- 
^  that  line  of  conduct  throughout,  and  to  the  end.  And  the  con- 
^oenoe  of  that,  it  is  too  manifest,  must  be  this,  that  your  Lord- 
*lups  cannot  give  to  these  litigant  parties  at  the  Bar  any  opinion  in 
j^^gment  upon  the  title  to  the  lands,  till  that  time  shall  have  elapsed, 
^Ueh  it  appears  to  me  is  no  very  short  period,  till  you  can  have  had 
M>re  yoa  all  those  proofs  which  would  justify  you,  according  to  the 
^>ttges  of  this  House,  to  come  to  a  determination  upon  the  titles  to 
<D  those  dignities,  and  upon  all  the  questions  of  law  that  affect  each 
of  them ;  and  all  the  questions  of  fact  that  affect  the  claims  of  those 
^  are  contending  before  your  Lordships,  and  calling  upon  your 
I'Oidships  to  give  his  Majesty  your  advice  in  their  favour  with  re- 
9^  to  those  dignities. 

**  In  this  state  of  things,  it  has  occurred  to  me,  that  your  Lord-  Right  to  the 
■kips  would  pardon  me,  if  I  presume  now  to  ask  your  permission  to^****®®* 
S^^e  my  own  opinion  at  least  upon  the  points  which  have  been  un- 
TOL.  v.  2  c 
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1810.        <ier  consideratioD  in  the  qoesiioii  relatiye  to  the  estates ;  and  what- 

eyer  jour  Lordships  may  think  proper  to  do  after  that  opinion  k 

KEB,  &c.  delivered,  I  shall  at  least  retire  firom  this  House  with  the  satisfaetioE 
^'  .  of  recollecting,  that,  as  far  as  any  industry  on  my  part, — any  atten< 
'  '  tion  on  my  part, — any  diligent  iuTestigation  of  this  suhject  on  m] 
part,  can  he  of  use  to  the  parties,  or  to  your  Lordships,  I  shall  noi 
have  run  the  risk  of  withdrawing  from  your  Lordships,  or  those  pap 
ties,  the  humble  assistance  that  I  may  be  able  to  offer,  or  have  m 
the  risk,  perhaps,  of  not  haying  another  opportunity  to  offer  that 
assistance.  In  the  course  of  last  summer,  I  do  assure  your  Loid< 
ships,  that  this  matter  lay  yery  painfully  upon  my  mind.  It  fan 
affbcted  that  mind  yery  painfully  ever  since :  it  still  does  so ;  and  1 
hope  your  Lordships  will  excuse  me,  if  I  take  the  present  opportanit| 
of  relieying  myself,  by  declaring  my  opinion,  as  fisuras  I  can,  upon  tk 
subject :  and  for  the  purpose  of  doing  this,  I  must  recall  to  yo^ 
Lordships  attention,  with  as  much  of  accuracy  as  I  am  able,  tk: 
facts  of  this  case,  as  the  case  relates  to  the  landed  property. 

**  My  Lords,  I  am  as  little  a  friend,  upon  principle  as  any  bod 
can  be,  to  the  notion  of  construing  the  meaning  of  one  deed  by  ^a 
certaining  what  is  the  meaning  of  another,  more  especially  if  tbi 
purpose  of  the  latter  deed  be  to  alter  the  effect  of  the  former ;  but 
still  it  is  necessary  to  state  to  your  Lordships  the  history  of  tk 
titles,  for  two  reasons :  First,  Because  I  do  apprehend  it  is  peiftdlf 
competent  to  eyery  court  of  justice,  when  it  is  construing  an  imtm- 
ment,  to  look  at  other  instruments  with  a  yiew  to  determine  wktii 
the  language  and  style,  and  what  is  the  phrase  of  the  law,  ortf 
those  who  are  conversant  with  the  law;  but,  more  particnlaiif,! 
am  desirous  to  state  the  history  of  the  title  to  your  Lordships,  be- 
cause I  am  extremely  anxious  that  the  parties  should  themselvcf  k 
satisfied  that  we  have  not  overlooked  any  of  those  hasts,  or  dxcoa- 
stances,  which  they  have  thought  sufficiently  material,  and  fsfr 
ciently  important,  to  be  made  the  topics  of  reasoning  and  aigamei^ 
at  your  Lordships  Bar. 

''  My  Lords,  As  Colonel  Walter  Ker  states  the  history,  anife 
the  purpose  for  which  I  am  now  addressing  myself  to  your  LordaUpi 
I  will  toke  it  to  be  correct ;  he  says,  that  in  the  beginning  sf  Ai 
fifteenth  century,  a  person  of  the  name  of  Andrew  Ker  of  Ate* 
bum,  was  the  head  of  a  distinguished  family  of  that  name  on  di> 
southern  border  of  Scotland  ;  that  he  had  three  sons,  Andrew,  JsflMi^ 
and  Thomas  ;  that  from  these  respectively  descended  the  faaSi^ 
of  Ker  of  Cessfurd,  of  Lynton,  and  of  Gateshaw.  He  8tate%  M 
in  1467*  Andrew,  the  eldest  son,  obtained  from  the  Crown  agnsi 
of  the  lands  of  Cessfurd ;  that  those  were  limited  to  the  hein-ml0 
of  the  institute,  and  all  the  substitutes,  and  the  heirs-nude  of  tboir 
bodies  respectively,  and,  upon  default  of  them,  to  the  neaieft  W 
and  lawful  heirs  whatsoever  of  Andrew  Ker.  My  Lords,  in  1474  ^ 
represents,  that  this  Andrew  Ker  resigned  the  lands  of  Cessfbnit  >>''^ 
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obtained  a  charter  from  the  Crown,  granting  them  to  Walter  Ker,        is  10. 
the  son  and  heir-apparent  of  Andrew  Ker  of  Cessfurd,  and  his     _— 
heirs-male  lawfully  begotten,  and  to  be  begotten ;  in  failure  of  them,     kbr,  &o. 
to  Thomas  Ker  and  his  heirs^male ;  in  failure  of  them,  to  William  ^'  » 

Ker,  and  his  heirs-male  ;  in  failure  of  them,  to  Ralph  Ker,  and  his 
heirs-male  ;  and  in  failure  of  all  of  them,  to  the  nearest  lawful  heirs 
whatsoever  of  the  said  Andrew  Ker. 

'^  My  Lords,  He  states  a  great  yariety  of  other  charters,  particu- 
larly* I  think,  a  charter  in  the  year  1542*  another  charter  in  )553, 
and  another  in  1573,  all  of  which,  it  may  be  represented  to  your 
Lcnrdships,  as  it  has  been  represented  from  the  Bar,  keep  alive  the 
right  to  the  estate  in  a  male- succession,  confining  the  right  to  a 
male-succession ;  and  it  is  indisputable,  that  according  to  this  claim, 
which,  for  the  present  I  presume  to  be  made  good,  when  Robert, 
who  was  the  first  Lord  Roxburghe,  created  by  his  patent  Lord  Box- 
burghe,  which  patent  does  not  appear,  and  who  was  afterwards 
created  Earl  Roxburghe,  that,  when  that  Earl  Roxburghe  was 
seised  of  the  estates,  he  had  them  vested  in  him  descendible  to  a 
male  line,  and  to  a  male  line  only. 

*'  My  Lords,  I  am  anxious  to  state  this  circumstance  distinctly  to 
your  Lordships,  and  I  have  stated  it  repeatedly,  for  the  purpose  of 
stating  it  distinctly ;  because  it  will  be  within  your  Lordships  re* 
collection  that  it  has  been  contended,  that  it  might  at  least  be  pro* 
bable,  that  as  this  estate  had  come  in  the  male  line,  according  to  the 
history  of  it,  from  the  year  1467,  down  to  the  year  1648,  that  the  first 
!Earl  of  Roxburghe  did  not  mean  to  disturb  that  species,  and  that 
line  of  succession,  beyond  that  degree,  and  beyond  that  extent,  in 
which  he  has,  in  the  most  express  terms,  disturbed  it ;  and  I,  there- 
lore,  stop  here  one  moment  to  say,  that  previous  to  the  year  1643, 
previous  of  course  to  1644,  when  there  was  one  charter  or  deed,  as 
jour  Lordships  recollect,  executed,  and  (previous)  to  1648,  this  Earl 
h&d  these  estates  descendible  to  the  male  line  of  heirs,  heirs-male  of 
the  body,  and  heirs-male  in  general. 

**  Biy  Lords,  The  then  Earl  of  Roxburghe  was  not  prohibited,  by 
«iby  of  those  clauses  which,  in  Scotch  entails,  have  that  effect,  from 
snaking  an  alteration  in  the  order  of  succession ;  and  accordingly, 
in  the  year  1643,  it  appears  that  he  granted  several  procuratories  of 
resignation,  comprehending  his  honour,  and  comprehending  all  his 
estates,  for  a  new  investiture,  to  be  given  to  himself,  and  the  heirs* 
laaale  to  be  lawfully  procreated  of  his  body,  which  failing,  to  his 
heirs  and  assignees,  in  his  option,  *"  to  be  designat,  nominat,  made, 
^  and  constitute'  by  him,  at  any  time  in  his  lifetime,  or  before  his  de- 
<;ease^  by  assignation,  designation,  or  declaration,  under  his  hand- 
^rit,  and  under  the  provisions,  restrictions,  limitations,  and  condi- 
tions therein  to  be  contained. 

**  My  Lords,  In  the  course  of  the  same  year,  it  appears  that  he 
granted  a  bond,  which  is  printed  as  No.  3.  in  the  appendix  to 
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1810.        Colonel  Walter  Ker*s  case,  proceeding  upon  a  narradre  of  tlu 

'     procuratories  of  resignation  ;  and  by  that  bond  he  obliged  his  hei 

KBB,  &c.     male,  as  well  gotten  of  his  own  body  as  his  heirs-male  of  tailue  a 

INNB9  &c     P"^^®^*^"  whatsomerer,  to  ratify  them  in  favour  of  the  heirs  wh< 

he  should  nominate,  and  to  renew  them  in  case  of  his  death,  wil 

out  haying  completed  his  proposed  investiture  by  charter  and  inle 

ment. 

*<  My  Lords^  I  ought  to  have  mentioned  to  you,  before  I  had  coi 

so  low  down  in  the  history  of  these  transactions  as  the  year  16^ 

that  Hary  Lord  Ker,  who  was  in  the  year  1640  in  life,  did, 

that  year  1 640 f  execute  an  instrument,  to  which  a  good  deal  of  j 

tention  seems  to  be  due,  and,  with  reference  to  which,  consideral 

argument,  and,  in  some  respects,  weighty  argument,  as  bearing  ( 

far  as  one  can  borrow  argument  from  one  deed  and  apply  it  to  an 

ther)  upon  the  deed  of  1 648,  was  drawn,  and  addressed  to  your  Lot 

ships  from  the  Bar.     That  was  the  bond  of  tailzie  executed  by  hi 

on  the  18th  July  1640  ;  and  that  bond  of  tailzie  is  to  this  effect  :- 

He  binds  and  obliges  himself  and  his  heirs,  to  make  due  and  lawl 

resignation  of  all  and  sundry  the  lands  and  barony  of  Primside,  on 

prehending  the  particular  lands  mentioned  in  the  infeftment  grant 

to  Robert  Earl  of  Roxburghe,  Lord  Ker  of  Cessfurd  and  Carerto 

his  father,  and  to  himself,  in  fee  thereof,  and  so  of  all  the  towi 

lands,  and  Mains  of  Sprouston,  with  houses,  biggings,  mills,  an 

pertinents   thereof,  wherein  he,  and  Dame  Margaret  Hay,  Ltd] 

Ker,  his  spouse,  (who,  your  Lordships  recollect,  is  mentioned  in  tk 

deeds  of  1644  and  1648),  are  infeoffed  by  yirtue  of  their  contiaetd 

marriage,  and  also  of  all  the  lands  of  Sprouston  called  the  West  lU 

of  the  Town  of  Sprouston,  and  so  on,  acquired  from  John  Lori 

Cranstoun,  and  of  the  barony  of  Browndoun,  with  the  pertinent^ 

conquest  and  acquired  from  John  Earl  of  Traquair,  wherein  his  fih 

ther  is  in  reft  in  liferent,  and  he  in  fee,  and  several  other  premiseir 

for  a  new  heritable  infeftment  and  seisin  to  be  giren  to  him  die 

said  ll^ry  Lord  Ker,  and  to  the  heirs- male  lawfully  gotten  or  to  be 

gotten  of  his  body  ;  which  failing,  to  Lady  Jean  Ker,  his  '  eldtft 

dochter.'      Then  follow  these  words,   which,   in  this  instrument, 

are  extremely  material  words,  as  furnishing,  in  one  way  of  pnttiog 

the  case,  a  construction  upon  similar  words  in  the  deed  of  164& 

Your  Lordships  recollect,  or  will  be  put  in  mind  when  I  come  to 

state  the  deed  of  1648.  that  a  limitation  is  contained  in  that  deed, 

to  the  eldest  daughter,  in  the  singular  number,  of  the  late  Half 

Lord  Ker,  without  division,  and  (heir  heirs-male ;  and  it  has  bees 

contended  below,  and  it  has  been  insisted  upon  in  judgment,  and 

has  been  contended  here,  that  those  words,  *  without  division^*  o^ 

themselves,  go  to  the  length  of  proving,  that  the  words  *  eldest 

daughter'  must  be  considered  as  a  plural  term, — as  a  term  whiehf 

though  the  expression  is  singular,  must  be  taken  to  denomioate  fl 

class  of  persons.    Now,  my  Lords,  it  is  impossible  to  say,  that  the 
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^rds,  *  Lady  Jean  Ker '  can  be  taken  to  express  a  class  of  persons ;        1810. 
for  though  the  words  '  my  eldest  daughter*  may  in  many  cases  be    — — 
^en,  I  think,  in  our  law,  and  I  think  also  in  the  Scotch  law,  to     "*»  *®- 
TDean  a  class  of  persons,  yet  when  they  are  prefaced  by  the  express    i^^^  ^^^ 
name  of  an  individual,  they  cannot  mean  a  class  of  persons.    The 
words  here,  in  this  bond  1640,  are  these  :   *  Lady  Jean  Ker,  my 
eldest  daughter.'    That  can  mean  Lady  Jean  Ker,  and  that  indivi* 
^ual  only.    And  then  follow  the  words  '  but  division!  the  meaning 
4>t  which  is  the  same  precisely  as  tvithout  division  ;  and  that  does 
shew  this  fact,  that  the  words  without  diyision  may  be  used,  in  a 
Scotch  conreyance,  with  respect  to  a  female  taking,  without  its  being 
the  necessary  inference  from  those  words  aUme^  that  the  singular 
Cena  is  meant  to  comprehend  a  class  of  persons.     On  the  other  hand, 
it  certainly  will  not  follow,  if  the  words  *  tvithout  division*    are 
usually  applied  as  words  which  are  to  separate   the   enjoyment 
amongst  persons  who  are  described  by  a  singular  term,  as,  for  in- 
stance, if  the  words  were  *  heirs-female  without  division,*  the  effect 
of  which  I  shall  have  occasion  to  state  to  your  Lordships  presently, 
it  cannot,  I  say,  on  the  other  hand,  be  contended,  that  they  are 
words  to  which  no  weight  whatever  is  to  be  ascribed,  when  you 
find  them,  in  the  deed,  following  a  description  which  ma^  either 
iBean  one  individual,  or  may  mean  a  class  of  individuals. 

Hy  Lords,  There  is  another  clause  in  this  instrument;  which  it  is 
necessaiy,  in  the  history  of  the  transactions  of  this  family,  to  point 
oot  to  your  Lordships,  as  that  upon  which  argument  has  likewise 
ken  offered  to  you,  though  I  do  not  find  that  it  was  submitted  to 
^  Court  below,  which  certainly  is  a  passage  of  some  importance, 
^ere  are  two  passages,  indeed ;  but  there  is  one  passage  in  this, 
^ieh  certainly  is  a  passage  of  great  importance :  *  In  caice  it  shall 

*  luippen  the  said  Lady  Jeane,  my  eldest  daughter,  and  failzing  of 

*  her  be  decease,  the  said  Lady  Anna,  her  sister  ;*  her  sisters  M ar- 
« piet  and  Sophia  are  not  mentioned  in  this  instrument,  *  to  sue- 

'  (eed  to  the  lands,  baronies,  and  utheris  above  specified,  be  virtue 

*  of  this  present  bond  of  tailzie  and  resignation,  and  infeftment  foU 
'  lowing  thereupon  ;  then,  and  in  that  caise,  it  is  speciallie  provydit, 

*  that  my  said  daughter  sua  succeeding,  sail  be  balden  and  obleist 

*  to  marry  and  take  ane  husband  of  honorable  and  lawful  descent, 

*  (be  the  advice  of  her  maist  honorable  friends),  who  sail  assume 

*  and  tak  to  him  the  simame  of  Ker,  and  carry  and  bear  the  arms 
of  the  hous  of  Cessfurd,  and  the  bairns*  (perhaps  your  Lordships 

*  do  not  know  that  that  means  children)  *  to  be  procreate  of  the  said 
^  marriage  sail  continue  in  the  samyn  simame  of  Ker,  and  heir  the 

*  arms  of  the  said  hous  of  Cessfurd  in  all  tyme  thereafter ;  or  in 

*  caice  my  said  daughter  sua  succeeding  sail  happen  to  marry  atie  bus- 

*  band  of  greater  quality,  be  advice  of  her  saids  honorable  friends, 
'  ma  that  he  may  not  ^take  the  said  simame  and  arms,  than,  and  in 
'  that  cuoe,  the  second  son  procreate  of  the  said  marriage  sail  sue- 
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IBIO,        <  ceed  to  the  lands,  baronies,  and  utheris  i^eciallie  and  generallj 

-"■"■"^    *  aboye  mentionat,  and.  be  providit  thereto,  who  sail  take  upon  him 

K^A,  &c.      « j.jjg  gj^j^  simame  of  Ker,  and  carry  and  bear  the  arms  of  the  said 

XNiocs,  &c.    *  hous  of  Cessfiird,  and  he  and  his  heirs  sail  continue  in  the  same 

*  simame  and  arms  in  all  time  thereafter.' 

'^  My  Lords,  I  presume  to  call  your  Lordships  attention  to  this 
passage,  because  I  think  it  cannot  escape  your  observation,  that  it 
is  extremely  possible,  judicially,  to  put  a  plural  significati<Hi  upon 
the  singular  term,  which  here  occurs.  The  case  put  there,  your 
Lordships  see,  is  that  of  this  Lady  marrying  a  husband  of  greater 
quality,  the  consequence  of  which  would  be,  that  her  eldest  son 
would  take  the  name  and  arms  of  that  husband  of  greater  quality, 
and  not  the  name  and  the  arms  of  the  person  who  executes  this  bond. 
He  then  goes  on  to  say,  that  the  second  son  procreate  of  the  said 
marriage  '  shall  succeed  to  his  lands,  baronies,  and  utheris,  and  bear 
\  the  name  and  arms  of  the  hous  of  Cessfurd,  and  shall  so  continue.' 
**  Now,  my  Lords,  I  think  it  would  be  a  very  narrow  construction 
of  this,  to  say,  that  these  words,  ^  second  son^  can  mea|i  nobody 
but  the  son  of  that  marriage  who  is  second  borny  that  is  to  say,  thai 
if  there  were  four  sons  of  that  marriage,  and  the  individual  actually 
second  bom  should  happen  to  die,  the  third  son  would  not  be  the 
second  son  within  the  meaning  of  this  ;  or  if  the  third  son  had  died, 
that  the  fourth  so9  woul4  not  h^ve  been  the  second  son  within  the 
^oeaning  of  this;  and  if  it  could  be  said,  as  it  can  be,  I  think,  that 
the  third  son  w^  an  individual  who  might  become  the  second  son 
in  a  certain  event,  it  would  be  difficult  applying  these  rules  to  a 
Scotch  instrument,  to  say  that  this  singular  term^  eldest  dockter^ 
even  in  this  ancient  instrument  in  1640,  might  not,  in  given  events, 
be  a  term  sufficiently  available  to  describe  a  class  of  persons  taken 
successively,  or  a  class  of  persons  taken  in  this  sense,  that  in  one 
event  one  would  take,  in  another  event  another  would  take,  and  in 
another  event  a  third  would  take. 

<*  The  deed  then  proceeds  to  state,  that  if  it  should  happen  that  the- 
said  Lady  Jane  his  daughter,  aijid  failing  of  her,  Lady  Anna,  her 
sister,  also  his  daughter,  or  any  of  them  who  should  happen  to  sue— 
ceed  to  these  lands,  baronies,  and  so  on,  by  virtue  of  that  tailzie^  U^ 
fail  in  doing  or  fulfilling  the  premises,  then  it  is  specially  provided^r 
that  the  in&ftment,  and  that  present  bond  made  thereanent,  so  f^un 
as  concems  her  part  thereof,  should  be  null,  and  of  no  avail  from. 
thenceforth,  as  if  she  were  naturally  deceased,  and  the  next  penoik- 
provided  to  the  lands  and  others  aforesaid  by  virtue  of  that  presents 
bond  of  tailzie,  should  succeed  thereto ;  and  his  said  daughter  and. 
her  heirs  so  failing,  shall  be  hplden  and  obliged  to  denude  themselves^ 
of  the  right  of  the  lands,  baronies,  and  others,  to  and  in  favour  of  th^ 
next  person  picovided  thereto  by  this  present  tailzie.     Here  is  also  » 
singular  expression,  '  the  next  person  provided  thereto  by  this  pre^ 
'  sent  tailzie,*  which  would  not  mean,  your  Lordships  observe,  th^ 
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penon  who,  at  the  instant  of  executing  this  tailzie,  was  the  next       ISIO. 
penon  piOTided  thereto,  but  the  penon  who,  at  the  time  that  tailzie 


took  place,  was  the  next  person  provided  thereto,  and  who  would,     »■»>  Me- 
ander this  instrument,  have  a  right  to  take  the  benefit  meant  in  the    ^^^^^  ^^^ 
case  of  a  failure  of  the  daughters  and  their  heirs-male,  to  be  given 
to  the  next  person  then  provided  thereto ;  but  here  also  is,  in  a  sense, 
a  singular  t»m,  describing  more  persons  than  one,  though  eventuallj 
describing  but  one  person. 

^  My  Lords,  Having  stated  to  your  Lordships  the  effect  of  the 
bond  of  1640,  I  return  to  what  I  was  before  about  to  mention  to 
]roa,  the  charter  of  1644.    I  give  it  the  name  of  charter,  though 
perhaps  it  would  be  called  with  as  much  propriety  a  deed  of  desig- 
nation, nomination,  and  taihne.    In  this,  it  is  necessary  to  point 
joor  Lordships  attention  to  the  circumstance,  that,  towards  the  close 
sf  it,  there  is  a  clause,  which,  for  want  of  a  better  word  to  apply  to 
it,  I  would  describe  as  a  power  of  revocation  ;  and,  notwithstanding 
what  has  been  aigued  at  your  Lordships  Bar  with  respect  to  this 
iastroment,  that,  on  the  one  hand,  it  has  been  said,  that  it  is  an  ab- 
solute nullity,  that  it  is  altogether  revoked ;  and,  on  the  other,  it  has 
been  insisted,  that  it  is  still  an  existing  instrument, — that  it  has 
been  carefully  kept  in  the  charter-chest,-^that  it  was  found  with  the 
other  muniments  and  documents  of  the  title  ;  it  does,  I  confess,  ap- 
pMr  to  me  to  be  an  instrument,  that,  whatever  might  be  its  effect 
between  1644  and  1648,  it  is  in  this  sense  a  revoked  instrument, — 
that  it  is  an  instrument  which,  except  in  a  very  limited  way,  which 
I  aihall  hope  to  point  out  to  your  Lordships  distinctly  by  and  by, 
CB«mot  affect  the  limitations  contained  in  the  deed  of  1648,  or  the 
^Uiiitaticms  contained  in  the  subsequent  instruments  which  regulate 
^iua  title.   At  the  same  time,  this  deed  of  1644,  in  my  apprehension.  His  opinion  as 
*«  •  deed  which  is  not  to  be  altogether  overlooked  by  your  Lordships,  *®  *^®  ^^^^^  ^^ 
^lien  you  are  endeavouring  to  collect,  not  what  the  author  of  the 
d^cd  meant  to  do,  but  what  is  the  meaning  of  words  in  an  instru* 
^t&ciit  of  conveyance,  which  an  individual  has  actually  used,  when  he 
^^1^  used  the  same  words  in  both  instruments.   I  cannot,  for  instance, 
^^^Sdi  reference  to  the  deed  of  1648,  contend,  consistently  with  any 
^kMions  I  have  of  law  or  of  evidence,  that  because  the  author  of  the 
^l«ed  of  1644  expressly  created  a  succession  among  the  daughters  of 
^ary  Lord  Ker,  by  express  and  technical  limitations,  that  therefore 
liQ  intended  to  do  the  same  thing  in  the  deed  of  1648.    I  must,  ac- 
^CKding  to  my  notions  of  law  and  of  evidence,  find  in  the  deed  of 
]^Q48  itself  that  he  has  done  it ;  and  I  can  never  infers  I  think,  ra- 
^ittially,  from  a  deed  executed  in  1648,  which,  ex  conctuu^  was 
^Boant  as  a  deed  to  bring  about  some  alteration,  that  because  he  in- 
tended a  particular  provision  by  the  deed  of  1644,  and  because  you 
««d1ect  fiDom  the  deed  of  1644,  that  according  to  that  intention  to 
cnsate  particular  limitations,  he  did  actually  create  them,  you  are 
^^Mrefiore  to  infier  he  did  the  same  thing  in  1648,  unless,  upon  look- 
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1810.        u%  ^^^^  ^^  instniment  of  1648,  jou  find  he  did  actuallj  to  do. 

But  I  take  it  to  be  equally  clear,  that  there  may  be  more  ways  tiun 

UEB,  &c.     one  of  doing  the  same  thing.     I  apprehend,  Uiat  if»  upon  lookiDg 
^^  ^^     into  two  instruments,  you  find  the  same  expressions,  you  may 
form  an  opinion,  that    they  have  the  same  meaning  in  eadi.    It 
seems  to  me  to  be  a  legitimate  purpose,  to  look  at  different  instm- 
ments,  to  see  how,  in  the  language  of  conyeyancing,  singular  toms 
are  employed  to  describe  a  plurality  of  persons ;  and  I  think  that  ^ 
you  may  legitimately  reason  in  the  same  way  from  the  deed  of  1644^ 
to  1648,  as  I  took  the  liberty,  in  a  short  word,  to  do,  firom  the  bondfl 
of  1640  upon  the  words  *  but  division,*  with  reference  to  the  tem^ 
*  without  division*  in  the  deed  of  1648. 

**  I  ought  to  state  to  your  Lordships  what  was  the  state  of  tb^ 
fiunily  of  this  Earl  of  Eoxburghe  in  the  year  1648 ;  and  it  is  nece^ 
saiy  to  do  so,  with  a  view  to  call  back  to  your  Lordships  reooQectio:^ 
the  reasoning  which  has  been  offered  on  both  sides ;  on  the  one  sid-^ 
the  reasoning  holding  forth  the  eldest  daughter  of  Hary  Lord  Ker  «^ 
the  persona  delecta  of  the  Earl  of  Roxburghe  in  1648 ;  on  the  oth^j 
the  reasoning  which  has  aimed  at  representing  as  a  gross  improbak^jL 
lity  the  supposition,  that  the  Earl  of  Roxburghe  could  mean  to  gi-vv 
exclusively  to  his  eldest  daughter,  without  giving  to  his  yoonger 
daughters,  that  which  he  had  not  given  exclusively  to  his  eldest 
daughter  marrying  a  Drummund,  but  had  given  to  all  his  daaghtei% 
if  they  married  particular  persons  pointed  out  to  them ;  it  is,  I  aiy, 
necessary  to  call  back  your  recollection  to  the  state  of  the  fiunily  st 
this  time :  because  on  referring  to  the  state  of  the  family,  your  Lout* 
ships  will  see,  that  there  was  great  ground  for  that  which  was  niged; 
I  mean,  that  the  provision  made  by  the  charters  of  1644  and  \W% 
with  reference  to  the  actual  6tate  of  the  Earl's  family,  is  a  prorisoB 
in  itself  so  whimsical,  that  it  is  difficult  to  aigue  at  all  from  iflj 
supposition  that  any  persons  were  his  persona  delectce ;  and  tbat 
there  is  as  good  ground  for  arguing,  as  they  have  argued,  that  he  hir 
overlooked  the  three  younger  daughters  of  his  son  Hary  Lord  Ko 
as  that  he  should  overlook  the  children  of  other  younger  brancfaei' 
his  family. 

^^  In  the  year  1648,  it  appears  that  Hary  Lord  Ker  was  dr 
His  .father,  the  first  Earl  of  Roxburghe,  had  been  twice  man 
He  first  married  Mary,  the  daughter  of  Sir  William  Maitland, 
by  that  marriage  he  had  one  son  and  three  daughters, — Williao 
Master  of  Roxburghe,  who  died  without  issue, — Lady  Jane 
who  married  the  second  Earl  of  Perth,  and  had  issue, — Ladj 
Ker,  who  .married  Henry  Lord  Dudhope,  by  whom  she  had 
son, — and  Lady  Isabella  Ker,  who  married,  first,  to  Halybu 
Pitcur,  by  whom  she  had  no  child,  and,  secondly,  to  James 
Southesk,  by  whom  she  had  children.     Lady  Jane  Ker,  ' 
married  John  the  second   Earl  of  Perth,  had  issue,  Hej 
Drummond,  who  died  without  issue, — James,  who  was  f 
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£^  of  Perth,  who  had  sereral  sons  and  daughters, — his  third  son,        1810. 

John  Dnimmond,   had   issue, — his  fourth  son   was  Sir  William     

XDmmmond ; — and  she  had  also  two  daughters,  Lady  Jane  Drum-     kbr,  &o. 
jmond,  who  married  John,  the  third  Earl  of  Wigton,  by  whom  she    ^^^^  ^q 
Jmad  six  sons  and  two  daughters,  and  Lady  Lilias,  who  was  married 
^^  James  Earl  of  Tullibardine,  by  whom  she  had  issue.    My  Lords, 
JH^y  Jane  Drummond,  who  married  the  Earl  of  Wigton,  had  issue, 
J'ohn  Lord  Fleming,  who  was  the  fourth  Elarl  of  Wigton,  and  who 
maiarried  Lady  Anna  Ker,  second  daughter  of  Hary  Lord  Ker, — 
Z2obert  Fleming,  Henry  Fleming,  James  Fleming,  William  Fleming 
^nd  Charles  Fleming.     This  is  the  state  of  his  family  by  his  first 
^wife. — ^The  following  was  the  state  of  his  family  by  his  second  wife, 
^iaxy  Lord  Ker  was  dead.     Hary  Lord  Ker  had  left  behind  him, 
JLady  Jane,  Lady  Anna,  Lady  Margaret,  and  Lady  Sophia  Ker. 

**  In  this  state  of  the  family  of  the  Earl  of  Roxburghe,  he  executes 
tt»  deed  of  1648 ;  and  in  executing  that  deed  he  passes  oyer  his 
eldest  daughter  Lady  Jane  Ker  herself :  he  does  not  pass  her  orer 
akolntely^  because  he  makes  a  provision  for  some  of  her  issue ;  but 
^"nth  respect  to  any  personal  provision  for  her  own  individual  bene- 
fit, he  passes  her  over.     His  next  eldest  daughter  by  his  first  mar- 
viage*  Lady  Mary  Ker,  he  takes  no  manner  of  notice  of ; — ^his  own 
still  younger  daughter  by  his  first  marriage.  Lady  Is^ibella  Ker,  he 
takes  no  notice  of :  so  that,  looking  to  this  instrument  of  1648  as  a 
ptoTinonfor  the  family,  it  appears  that  he  makes  no  provision  for  Lady 
Jaae  Ker,  the  eldest.    He  does  not  limit  the  estate  to  her,  but  he  does, 
b  the  manner  I  shall  mention,  limit  the  estate  to  one  of  her  sons,  (4th 
Md,  Sir  Wm.  Drummond,)  and  he  passes  over,  in  making  this  provi- 
<ND  for  the  family  of  the  eldest  daughter,  he  passes  over  his  own 
youngest  daughters  altogether,  and  takes  no  manner  of  notice  of  them. 
Hit  first  limitation  is  to  Sir  William  Drummond,  who  was,  upon  the 
p0dig;ree  I  have  stated  to  your  Lordships,  fourth  son  of  the  Earl  of 
Penh,  passing  over  the  three  eldest  sons.   After  Sir  William  Drum- 
■HNid,  he  proceeds  to  take  as  his  second  substitute  Robert  Fleming, 
^  was  the  second  son  of  the  eldest  daughter  of  Lady  Jane  Ker. 
Be  passes  over,  therefore,  the  eldest  daughter  of  Lady  Jane  Ker 
vQielf,  but  makes  a  similar  provision  for  one  of  her  children  that  he 
M  made  for  Sir  William  Drummond,  one  of  the  children  of  Lady 
•'iBe  Ker,  and  he  then  makes  his  third  substitute  Henry  Fleming, 
Ui  fcurth  James  Fleming,  his  fifth  William  Fleming,  and  his  sixth 
^3iades  Fleming,  passing  over  again  both  his  grand-daughters.  Lady 
Jme  Drummond,  afterwards  Lady  Wigton,  and  the  I^y,  afterwards 
I^dy  Tullibardine ;   so  that  in  the  line,  your  Lordships  observe, 
which  descended  from  his  first  wife,  he  makes  no  provision  for  his 
own  first  daughter,  though  he  does  for   the  descendant  of  that 


1^1  ^^Bghier;  he  passes  over  his  own  younger  daughters,  and,  when  the 
^'j]  ,  ^tteent  goes  on  further  from  him,  he  passes  over  three  sons  of  Lady 
^^  Ker»  his  eldest  daughter,  he  passes  over  the  first  son  of  Lord 
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1810.       WigtoD,  and  then  he  proceeds  to  limit  the  estates  to  the  aeoond  and 

— — ^^     other  sons  of  Lord  Wigton,  passing  oyer  his  jonngeat  grand-dang^- 

KBB^&o.      ^^^  ^jjg  daughters  of  Lady  Jane  Ker ;  from  which  it  is  argoed,  and 

iNNES,  &c.     ^  ^®  notice  of  the  circumstance,  in  order  that  the  parties  may  he 

satisfied  that  I  have  noticed  it,  that,  if  he  could  pass  hy  his  owa 

younger  daughters,  and  his  own  younger  grand-daughters  hy  hii 

first  marriage,  and  could  give  a  preference  to  the  desceodanta  of  tfa* 

eldest  grand-daughter  by  the  first  marriage,  it  could  hardly  be  pndS 

cated  of  him,  that,  with  respect  to  the  grand-daughters  of  the  aeooi^ 

marriage,  he  could  not  mean  to  make  the  same  sort  of  promuF^ 

and  pass  orer  the  three  youngest  of  those  grand-daughters. 

**  My  Lords,  This  deed  of  1(544  contains  some  passages  whick 
think  ought  to  be  pointed  out  to  your  Lordships  attention ;  not»  , 
say,  as  eyidence  that  he  who  made  the  deed  in  1648  meant  Un 
same  thing  as  he  meant  by  the  deed  of  1644,  when  his  purpose  n 
1648  was  to  reyoke  the  deed  in  1644,  and  to  make  other  proyisioHj; 
but  with  reference  to  ascertaining  what  is  the  legal  meaning  of  tht 
language  which  is  used.    After  making  these  proyisions  as  to  Ik 
Flemings  marrying  his  daughters,  and  after  making  the  proyiiiflMk 
which  your  Lordships  will  recollect,  naming  the  third  daughter  nif 
she  was  the  second  daughter,  and  the  second  as  if  she  was  the  tUA 
he  proceeds  to  notice  the  case  of  the  four  younger  sona  of  the  Ita- 
ings,  the  elder  not  succeeding  under  the  limitation,  by  not  ob 
the  conditions,  and  then  he  says,  *  Thaine,  and  in  ather  of  1 

*  caices,  we  haye  designet,  nominate,  and  appoynted,  and  by  tUr 

*  pntts,  designee,  nominattes,  and  appointee.'  Now,  I  beg  yov 
Lordships  attention  to  these  words,  '  the  immediat  next  eldest  kwD 
^  sonnes,'  in  the  plural  number,  <  of  the  saides  Johne  Lord  Flemjig 

*  and  Dame  Jeane  Drummond  his  Lady,  being  immediatlie  oatia 

*  birthe  to  their  eldest  sone,  and  are  ilk  ane  of  them,  mcceuvi  ata 

<  uyres,  to  be  the  persounes  wha  sail  succeed  to  us  in  our  said  MtrtSi 

*  landes,  baronnies,  and  uyres  aboye  spect,  they  always  mareingssd 
^  taking  to  yr  lawU  spouses  the  eldest  lawU  dochter  of  the  said  Loipd 
'  Ker,  our  sonne,  being  on  lyffe,  and  unmarried  for  the  tyme,  isi 

*  they  and  yr  airis-maill  forsaid  of  the  said  marriage  keepand,  ptf* 

*  formand,  and  fulfiUand  the  haill  remanent  conditioonea  of  this  |it 

*  nomination.' 

^'  My  Lords,  The  words  which  I  haye  read  to  your  Loiddipi 
constitute  a  description  of  persons  which  n\ust  admit  of  constndiQib 
because  they  require  construction.  It  is  absolutely  imposoUe  to 
giye  them  the  efiect  they  haye  in  common  parlance,  this  is  to  *  di 
'  immediat  next  eldest  lawU  sonnes  of  the  saidis  Johne  Lord  Fte- 

<  yng  and  Dame  Jeane  Drummond,  his  Ladie,  being  inuncdisdie 

<  next  in  birthe  to  their  eldest  Sonne.'  Why,  a  sixth  son,  in  tk 
language  of  common  parlance,  could  not  be  said  to  be  next  in  luth 
to  their  eldest  son  ;  but  he  might  become  next  in  birth  to  their  dd> 
est  son  by  the  foilure  of  his  intermediate  brothers ;  and  these  woris, 


CASES  ON  APPEAL  PROM  SCOTLAND.     396 

U  the  moment  of  the  execation  of  this  deed,  might  describe  one  per-        1810. 

oa»  and  at  the  time  that  they  would  he  to  be  acted  upon  as  a  limi- - 

ilkm  taking  effect,  they  might  describe  an  entirely  different  person;  *^^^»  ^^' 
ad  this  shows  therefore  that  you  must  get  at  the  meanmg  of  the  xNifks  &c. 
roida,  by  construing  each  wo^  with  reference  to  erery  other  word, 
nd  by  construing  the  whole  with  reference  to  the  context  in  which 
le  words  occur, '  they  always  mareing  and  taking  to  yr  lawll  spousez 
the  ddest  lawll  dochter  of  the  said  Lord  Ker,  our  sonne."  Now 
Im  eldest  daughter  of  Lord  Ker,  in  common  parlance,  would  mean 
Mj  Jane  Ker ;  but  that  the  eldest  daughter  of  the  said  Lord  Ker, 
(or  son,  may  mean  at  one  time  Lady  Jane  Ker,  under  the  effect  of 
Us  instrument,  at  another  time  Lady  Margaret  Ker,  and  at  another 
\sAy  Anna  Ker,  is  clear  by  the  words  which  follow  here,  which 
m,  *  being  on  lyffe  and  unmarried  for  the  tyme  f  and  the  question, 
tkoefore,  under  any  other  instrument  would  be,  whether  the  words, 
'  ddest  lawll  dochter  of  the  said  Lord  Ker,'  being  proved  in  this 
eootext  to  be  words  not  necessarily,  and  in  erery  point  and  pe- 
riod of  time  describing  the  same  ascertained  individual,  the  question 
is  efeiy  other  conyeyance  would  be,  whether  there  are  words  in  it 
U  Axm  that  the  terms, '  eldest  lawful  daughter  of  Lord  Ker/  would 
Meessurily  mean  a  class  of  persons,  taking  them  together  with  the 
costext,  as  clearly  as  the  words,  *  being  on  lyffe  and  unmarried  for 
'  tke  tyme,'  prove  such  a  meaning ;  for  there  is  no  contending  that 
Aoie  are  the  only  words  in  the  language  capable  of  giving  such  a 
construction  to  the  words  which  precede  them. 

**  So  again,  my  Lords,  it  is  necessary  to  ascertain  the  construction 
fo  be  given  to  the  words  in  this  clause,  *  their  airis-maill,'  and  ^  thir 
'ttris-maill  foresaid  of  the  said  mareadge,  keipand,  performand,  and 
'fcttHand,  the  haill  remanent  conditionnes  of  the  pntnominatioun.' 
Now  it  is  stated  as  a  proposition  generally  true,  as  it  undoubtedly  is, 
Alt  the  words  heirs-male  do  not  mean  heirs-male  of  the  body ;  I 
aMu  do  not  mean  heirs-male  of  the  body  in  Scotland ; — still,  if  they 
■IB  heioB-male  of  the  marriage,  they  may  mean  heirs- male  of  the 
kdy :  and  if  the  question  were  to  arise  therefore  upon  this  instru- 
^Mf  I  am  satisfied  that  your  Lordships  could  be  driven  by  no  pre- 
DOJcnt  necessarily  to  say,  that  these  words,  *  heirs-male,'  meant 
bha-male,  not  merely  of  the  body,  but  heirs-male  generally,  when 
bo  author  of  this  deed  has  said  that  they  mean  heirs-male  of  the 


^  Then  follow  these  words  :  •  And  &lzeing  of  all  the  before- 
nanut  persons,  be  deceis  or  not-performance  of  the  foresd  condi- 
tioanes ;  in  that  caise  we  have  designit,  and,  be  thir  pntts,  designes 
the  said  Lady  Jeane,  Margaret,  Anna,  and  Sophia  Kers,  our  oyes, 
md  &lzmg  of  the  first,  the  next  immediate  eldest  of  the  sds  doch- 
efs  succesnve  af^er  uyres,  and  yr  airis-maill  lawlie  to  be  gottine  of 
T  bodies,  to  be  the  personne  wha  sail  succeed  to  us  in  our  sds 
tndesy  barronnies,  erledom,  and  uyres  above  wm.'    Here,  your 
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1810.        Lordships  obserre,  is  an  express  limitation,  that  the  daughters  are  to« 

■     take  successive  ;  and  I  mark  that  as  I  go  along,  because  the  insertion 

K«B,  &c.      Qf  such  an  express  limitation  in  this  instrument  (1644),  and  of  such  ^ 

iNNKs  &c.    lin^itation  as  that  which  is  to  be  found  in  the  deed  of  1648,  are  th«fe 

two  facts  which  roust  be  put  togethe)*,  when  you  come  to  reason 

what  is  the  effect  of  that  obscure  passage  in  the  subsequent  deed  c:: 

1648 ;  but  I  cannot  pass  this  over  without  saying,  that  if  the  wo^ 

successive  had  not  stood  part  of  this  sentence,  I  should  baye  hdd    :; 

indisputably  clear,  that  the  meaning  was  exactly  the  same  :  for  if     < 

had  stood,  *  and  Osilzeing  of  the  first,  the  next  immediate  eldest    ^ 

'  the  sds  dochters  after  uyres,  and  yr  airis-maiii  lawlie  to  be  gottui^ 

*  of  yr  bodies,  to  be  the  personne  wha  sail  succeed  to  us  in  our  m^ 
^  landes,  baronnies,  erledom,  and  uyres  above  wm,'  I  think  it  mint 
have  been  indisputably  clear,  that  that  would  have  created  a  succes- 
sion without  the  word  successive.     And  I  have  to  call  your  Loivd- 
ships  attention  here  to  the  singular  word  '  personne  ;'  for  it  eaanot 
be  doubted,  that  that  word,  in  the  consideration  of  what  might  be 
the  necessary  actual  application  of  it,  when  an  application  of  it  wu 
called  for,   with  reference  to  a  person  to  succeed,  might  be  applied 
to  a  person  at  that  time,  to  whom  it  would  not  be  applicable  at  the 
time  the  instrument  speaks,  that  is,  at  the  time  of  its  execution,  if 
describing  a  person  who,  in  a  future  event,  might  be  the  penon  to 
whom  only  it  could  be  applied,  and  to  whom,  therefore,  necesorilj 

it  must  be  applied. 

*^  My  Lords,  This  goes  on  to  say,  '  they  always  mareing,  and 

*  taking  to  yr  lawll  spouss,  ane  gentilman  of  the  name  of  Ker,  of 

*  lawll  and  honoll  descent.'     Your  Lordships  obserye  that  as  tlie 
singular  term  person,  in  the  former  part,  must  mean  persons,  so  die 
plural  term  here  must  mean  they  and  each  of  them.     It  must  be     { 
singular  and  plural.     *  They  always  mareing  and  taking  to  yrhwll 

'  spouss  ane  gentilman  of  the  name  of  Ker,  of  lawll  and  honoll  d^ 
'  scent;  and  yr  sds  husband  and  yr  airis  forsds,  taking,  keipin^md 
'  retaining  the  said  surname  of  Ker  and  arms  of  the  sd  Hoos  of 

*  Roxburghe  allenarlie,  in  all  time  yrafter;  as  also  performand  the 

*  remanent  conditiounes  of  this  pntt  nominatioun  :  and  falzeiogabo 
'  of  all  the  sds  personnes,  be  deceis  or  not-performance,  as  sd  it;  io 

*  that  case,  we  haye  designit,  and,  by  thir  pntts,  designes  and  ip 
<  poyntes  our  nearest  and  lawll  air-maill  qtsumeyer,  being  aoe  gentil- 
'  roan  of  the  name  of  Ker,  of  lawll  and  honoll  descent,  and  the  hfSor 
*•  roaill  lawlie  to  be  gottine  of  his  body.'  Your  Lordships  will  pemut 
roe  to  obserye,  that  here  the  Ladies  were  required  to  take  a  gentlemiD 
of  the  name  of  Ker  in  marriage.  That  was  not  the  case  in  the  M 
of  1648.  The  person  who  was  to  take  under  this  last  limitation  wtf 
to  be  a  gentleman  of  the  name  of  Ker,  entitled,  as  I  understand,  la*" 
fully  entitled  to  the  name  of  Ker,  of  lawful  and  honourable  deiceo^ 
which  is  not  the  case  in  the  deed  of  1648. 

**  Then,  my  Lords,  there  is  another  clause,  which  it  is  neoena? 
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abo  to  call  jour  Lordships  attention  to,  and  that  is  a  clause  with        ISIO. 
referenoe  to  the  portions.    ^'  In  caise  it  sail  happine»  the  said  Sir  ■ 

«  William  Dmmmond,  or  any  others  of  the  persons  either  particu-     kbr,  &c. 

*  lailie  or  generally  hefore  namit,  and  their  airis-maill  forsd  lawlie  .^j^^J*  g.^ 

*  to  be  gottine  of  jr  hodies,  being  married  as  sd  is,  or  ony  of  them, 
^  to  auoceid  to  ns  in  the  said  estate  and  living,  be  yirtue  of  thir 
*  putts,  that  thane  and  in  that  caise,  the  samyne  persone  sua  suc- 
ceeding^ and  their  spouses,'  (There  the  word  person  clearly  must 
mein,  not  an  iodiTidual  who  could  be  described  at  that  time,  but  indi- 
vidnala  who  were  to  succeed  one  after  another,  and  who  might  there- 
6ie  be  said,  though  described  by  a  singular  term,  with  great  pro- 
priety to  be  a  person  who  might  have  their  spouses),  '  to  be  joyned 
*in  nuireadge  with  them;    and  their  airis-maill  forsades  sail  be 

*  baldine  and  obleist  to  content  and  pay  to  the  remanent  dochteris 

*  before  namitt  of  the  said  umql  Uary  Lord  Ker,  the  seyeral  soumes 

*  of  money  after  spectt,  ilk  ane  of  them  for  yr  awne  pairts,  as  is 

*  after  divydit ;  give  thaire  be  only  ane  of  them,  to  content  and  pay 

*  to  the  said  dochter  the  soume  of  forty  thousand  merkis,  usual 

*  money  of  this  realme ;  and  give  there  be  only  twa  of  them  on  lyffe, 

*  to  content  and  pay  to  the  eldest  the  soume  of  threttie  thousand 
'  merkis,'  (Your  Lordships  will  recollect  these  portions  are  enlarged 
in  the  deed  of  1648),  *  and  to  the  youngest,  the  soume  of  twenty-five 

*  thoQsand  merkis,  money  foirsaid ;  and  give  they  be  all  thrie  on 

*  lyffe,  to  content  and  pay  to  the  eldest  the  soume  of  threttie  thou- 
*«and  merkis,  usual  money  forsd;    to  the  second,  the  soume  of 

*  twenty-five  thousand  merkis,  money  foresaid  ;  and  to  the  youngest, 

*  the  ioume  of  twenty-five  thousand  merkis,  money  foresaid  ;  and 

*  that  sua  soon  as  they  sail  be  of  the  age  of  sexteine  years :  Provid- 

*  iog  that,  in  caice  it  sail  happine  that  any  of  the  sdes  dochteris,' 
(which  might  be  one  of  them  ;  for  though  there  were  three,  that 
BU|^t  describe  either  two  or  one,)  <  to  depart  this  lyfie  befoir  they 

□(  *  he  of  the  age  forsd.'  (Now,  if  one  daughter  died,  you  would  be 
Bi  obliged  to  construe  that  word  as  if  it  were  she ;  and  if  two 
^hnghters  died,  you  would  be  obliged  to  construe  any  of  the  said 
dsQghters  as  meaning  either  of  the  said  daughters.  That  is  another 
pienge  that  tends  to  shew,  that  a  plural  word  is  sometimes  used, 
^hich  must  be  applied  to  a  single  person),  *  or  zitt  before  they  be 

*  i&amed ;  in  that  caice,'  (This  I  would  also  diaw  your  Lordships 
attention  to),  *  the  portioun  of  the  sd  dochter  sua  deceisand  sail  re- 
'  letmn  to  our  sd  air,  and  nawayes  fall  to  the  rest  of  the  sdes  sisteris, 

*  yr  siris  nor  exers.'  Now  there  also  the  singular  term  portion,  and 
the  lingalar  term  daughter,  might,  by  events,  be  necessarily  con- 
*tnied  to  mean  portions  and  daughters  ;  and  the  plural  term  sisters, 

ii        their  heirs  and  successors,  might,  by  the  course  of  events,  be  made 
^  <lefine  one  and  one  only. 

**  My  Lords,  I  have  nothing  further  to  observe  upon  this,  except 
^Qg  your  Lordships  attention  again,  in  a  short  word,  to  that  which 
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1810.        I  hare  termed  the  power  of  revocation,  and  which  is  in  these 
—    words :  *  But  prejndyoe  always  to  as,  at  any  time  during  our  lyffe 
KKR,  &c.     c  f^^^  ^  dischaige,  reforme,  alter^  or  renew  thir  pntts  as  we  sal!  tlunk 
iNiiE8,&c.    *  expedient.' 

*'  My  Lords,  the  next  instrument  which  it  is  necesaazy  to  take 
notice  of  in  the  course  of  these  transactions,  is  the  charter  in  1646. 
and  that  charter,  it  is  necessary  to  ohserre  upon.  The  lands  wets 
granted  to  him,  and  to  the  heirs  male  of  his  body,  with  remaindec 

*  heredibus  suis  Tel  assignatis  quibnscnnque,  in  ejus  optione,  des^ 
^  nandis,  nominandis,  Tel  oonstituendis  per  ipsam,  aliquo  tcmporo  h: 

*  Tita  sua,  Tel  ante  ejus  decessum,  per  assignationem,  derigiiadonem 

*  nominationem,  seu  dedarationem,  sub  sua  subscriptione/  Fiv^ 
this  I  infer,  that  as  early  as  1646,  and  therefore  earlier  than  16^ 
the  Earl  had  made  up  his  mind,  that  the  regulating  instniment  . 
his  title  should  not  be  that  deed  of  164^  because  your  Lordskij 
obserre,  that  he  alludes  clearly  to  some  instrument  thereafter  to  ft, 
executed. 

«  My  Lords,  In  1648,  he  executed  that  deed  or  charter  upon 
which  the  controTersy  has  principally  turned  at  your  Lordships  Bar: 
and  it  is  necessary,  in  order  that  this  case  may  be  fully  unden(ooi( 
and  with  clearness,  to  lay  before  you  the  principles  which  goreratbe 
judgment  of  the  indiTidual  who  addresses  your  Lordships,  fixit  to 
state  the  effect  of  that  charter. — The  person  first  called  is  the  mw 
Sir  William  Drummond,  as  *  youngest  lawful  sone  to  Johne  Eulof 

*  Perth,  and  the  aires  maill  lawfully  to  be  gottine  of  his  body,  wfth 

*  his  spouse  af^er  mentionat'  Here,  my  Lords,  is  the  first  altentioB 
to  which  it  will  be  necessary  for  your  Lordships  to  adTert,  that  Ae 
heirs-male  of  Sir  William  Drummond  who  are  to  take  under  Ae 
deed  of  1648,  were  to  be  the  heirs-male  of  the  body  of  Sir  Wilfitm 
by  his  spouse  after  mentioned,  which  is  repeatedly  after  mentioned; 
and  it  is  material  to  notice  that,  because  it  has  been  intimated,  tbt 
under  the  deed  of  1644  there  might  be  heirs- male  of  Sir  WilliiB 
Drummond  who  might  take,  who  would  not  necessarily  be  his  heni- 
male  by  any  of  the  daughters  of  Hary  Lord  Ker.  Perhaps  that  w3I 
admit  of  more  doubt  than  seems  to  haTC  been  thought  to  belong  ^ 
that  question ;  but  under  this  deed  of  1648,  that  no  other  hein-nale 
could  take  under  the  effect  of  this  limitation,  is  abundantly  detf* 
He  proceeds  then  to  limit  the  estates  to  the  second  lawful  sen  of 
John  Lord  Fleming  and  Dame  Jean  Drummond,  his  Lady,  and  tke 
heirs-male  of  his  body ;  then  to  the  third  son,  and  then  to  the  fborfi 
lawful  son  of  John  Lord  Fleming  and  his  Lady.  And  here  JOO 
Lordships  will  allow  me  to  call  your  attention  to  the  manner  ^ 
which  he  calls,  in  this  tailzie,  the  younger  Flemings :  *  I  nowbuiti 

*  declare,  and  constitute  the  next  immediate  eldest  lawful  sou  of  A^ 
'  said  John  Lord  Fleming,  procreate  or  to  be  procreate  betwixt  U* 

*  and  the  said  Dame  Jeane  Drummond,  his  Lady,  and  the  aiiw-male 
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lawfiiDj  to  be  gotten  of  their  bodies  with  their  spouses  respective        1810. 

*  after  nominate.'  - 

"  Now,  my  Lords,  although  it  be  perfectly  clear,  that  the  institute     ub,  &c. 
lien  mentioned,  as  the  youngest  lawful  son  of  John  Earl  of  Perth,  ?* . 

o^mld  not,  by  any  possibility,  mean  any  person  but  Sir  William  Drum- 
moody  because  it  is  a  description  of  Sir  William  Drummond,  he  being 
adw  described,  eo  nomine^  Sir  William  Drummond,  and  that  the  second 
lawfid  son  of  Lord  Fleming  could  mean  no  body  but  Robert  Flem- 
iag,  fat  the  same  reason,  because  he  is  named,  and  so  that  the  third 
osd  Ae  fourth  lawful  son  could  mean  only  those  indiriduals  who 
wn  DMned  by  their  Christian  and  simames ;  yet,  my  Lords,  would 
it  be  difficult  or  impossible  to  say,  that  where  such  a  general  term, 
m  the  next  immediate  eldest  lawful  sons,  is  found,  and  which  is  not 
limited  in  its  construction  by  the  actual  use  of  those  words  which 
oonititnte  name  and  simame,  and  where  the  purpose  was  to  create  a 
SQoeession,  that  that  term  could  mean  others  than  the  fif^h  son,  and 
tht  it  did  mean  the  sixth,  seyenth,  eighth,  ninth,  or  tenth  ?     Here 
eosstmction  is  not  only  admissible,  but  no  effect  whateTer  can  be 
groi  to  the  deed,  unless  you  do  admit  it,  because  this  is  without  a 
aigie  word  expressiye  of  the  idea  of  succession ;  this  is  a  limitation 
to  the  next  immediate  eldest  lawful  sons  of  the  said  John  Lord  Fie- 
.    ttiog,  to  the  whole  of  them  described  as  sons  by  the  plural  term, 
vid  to  the  heirs-male  lawfully  to  be  begotten  of  their  bodies.    I 
Fmtme  it  cannot  be  contended,  that  that  was  a  limitation  under 
wUdi  all  four  of  these  sons  could  take  at  once  shares  descendible  to 
Am  heirs-male  of  their  bodies  lawfully  begotten.     Why,  then,  if  all 
As  sons  are  not  so  to  take,  how  can  they  take  unless  successivi  : 
iBd  if  they  take  succesnvif  by  what  term  are  they  so  to  take,  there 
Mag  no  such  term  as  successive  in  the  instrument,  unless  it  is  by 
virtue  of  these  terms  which  form  the  whole  description  ?  the  mean* 
^  of  the  whole  being  put  together,  and  that  meaning  being  collect- 
ed baax  the  context,  and  the  whole  of  the  context  in  which  those 
^vttds  occur.    These  therefore  are  extremely  material  words  in  this 
d^  of  1648,  aa  shewing  what  it  is  that  the  author  of  this  deed  of 
1M8  means,  when  he  connects  plural  terms  with  singular  terms,  and 
iQigiilar  terms  with  plural  terms.     It  cannot  be  denied,  I  presume, 
^  you  may,  from  the  construction  of  each  and  eyeiy  word,  see 
^Mtt  is  the  proper  construction  to  be  put  upon  the  whole  of  the 
««ids. 

^  There  then  follows  this  clause,  to  which  I  would  call  your  Lord- 
*^i  attention :  '  And  also  providing,  that  the  said  Sir  William 
'  Dnunmond,  and  failing  of  him  by  decease,  or  in  case  of  his  marriage, 

*  fir  not  obserring  of  the  conditions  aboye  and  after  mentioned,  the 

*  >ttt  person,'  in  the  nngular  number,  '  hayand  right  for  the  time 
'  to  mooeed/  I  call  your  Lordships  attention  to  the  words  <  to  suc- 
I  ceed.'    Here  is  person  in  the  singular  number  connected  with  the 

^    ^of  Boeeession,  as  expressed  in  the  terms  *  harand  right  for  the 
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INNBS,  &C. 


*  time  to  succeed,  as  said  is,  sail  raarry  and  take/  to  what?  to  hU 
lawful  spouse  ?  No  :  it  is  '  sail  many  and  take  to  their  lawfa, 
( spouse.'  Then^  my  Lords,  I  saj,  if  jou  were  to  ask  me  at  th 
time  this  instrument  is  executed,  who  is  the  next  person  having  » 
right  for  the  time  to  succeed,  I  should  reply,  that  it  is  the  peno « 
named  in  the  settlement  who  is  next  to  succeed ;  but  if  you  aske^ 
me  who  that  means  at  the  time  a  former  substitution  fieuls,  that  pe  , 
son  who  was  next  to  succeed  at  the  time  of  the  execution  of  t^ 
deed  might  not  be  the  person  who  was  then  next  to  succeed;  a^ 
the  question  is,  Whether  it  is  not  matter  of  necessary  constmctk^ 
in  order  to  carry  into  effect  the  conditions  and  restrictions  of  t^ 
deed,  that  you  should  say  that  the  singular  term,  the  next  peisox 
is  meant  to  describe  a  plurality  of  persons  taking  certainly  indiTi^n. 
ally  when  they  do  take,  but  a  plurality  of  persons  under  a  singular 
phrase,  and  is  not  that  demonstrated  by  the  plural  pronoun  tbetr.  af 
coupled  with  these  words,  the  next  person  and  their  spouses  ? 

^'  My  Lords,  I  know  it  has  been  said,  the  meaning  would  hsfe 
been  exactly  the  same,  if  it  had  been  the  next  person,  and  ia 
spouse  :  the  meaning  would  have  been  the  same ;  but  still  the  «i- 
gular  term,  the  next  persoHy  and  the  singular  term,  kis,  would  hive 
described,  in  two  events,  very  different  persons.  They,  therefbn^ 
would  be  terms  apt  enough  to  describe  more  persons  than  one^  ao- 
cording  as  they  were  used  in  their  connection  :  the  individual  wlio 
was  to  be  taken  to  be  their  lawful  spouse,  was  Lady  Jane  Kffi 
eldest  daughter  of  Hary  Lord  Ker.  I  press  upon  your  Loidihipi 
attention  this  phrase,  to  satisfy  the  parties,  that  you  have  not  fBt- 
gotten,  that  a  great  deal  of  stress  was  laid  upon  this  expreanoa ; 
that  in  this  very  deed,  upon  which  has  arisen  this  discussion,  L^jf 
Jane  Ker  is  expressly  described  as  being  the  eldest  lawful  daugfattr 
of  Hary  Lord  Ker,  Lady  Anna  Ker  is  here  stated  to  be  the  aeooi' 
daughter  of  Hary  Lord  Ker,  who,  in  the  deed  of  1644,  had  bets 
stated  to  be  third  daughter  of  Robert,  and  Lady  Margaret  is  pot  i> 
her  proper  place. 

^^  There  then  follows  a  clause,  upon  which  a  great  deal  of  srgB- 
ment  has  been  used,  as  to  taking  the  name  of  Ker,  and  bearing  the 
arms  of  Roxburghe  :  '  In  caice  of  failzie,  or  that  they  refuis  or  fat* 

*  here  to  assume  and  tak  upon  them  the  said  surname  of  Ker*  aal 

*  carry  and  bear  the  said  arms  of  the  house  of  Roxbui^he,  in  thtf 

*  caice  the  person  failzien,  and  the  airis  of  thair  body,  sail  amit  sad 
'  tyne  the  benefit  of  the  tailzie  and  succession.'  There  b  anolhtf 
part  to  which  I  would  call  your  Lordships  attention.  '  In  M 
'  caice,  the  person  or  air  of  tailzie  sua  failzien,' — but  that  I  may  pi9 
over ;  and  that  brings  me  to  the  particular  clause  in  this  initni- 
ment  upon  which  the  question  mainly  arises  :  *  And  qUds  all  iiuls^ 
'  ing  be  decease,  or  be  not  observing  of  the  provisions,  restrictiosif 
<  and  conditions  above  written,  the  right  of  the  said  estate,'  in  refo* 
ence  to  which,  as  your  Lordships  know,  there  is  a  great  deal  of  ooo* 


iita 

Wit 
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whether  it  vnll  pass  the  dignities,  as  well  as  the  lands,  *  the       1810. 

*  right  of  the  said  estate,  sail  pertain  and  belong  to  the  eldest  doch- 

*  ter  of  the  said  Harj  Lord  Ker,  without  division,  and  jt  heirs- male, 
'  she  always  mareing  or  being  maried  to  ane  gentilman  of  honorable 

*  and  lawful  descent,  wha  sail  perform  the  conditions  above  and 

*  under- written  ;*   and  then  follow  these  words :    *  Qlkis  all  fail- 

*  sing,  and  jt  sds  airis-male,  to  our  nearest  and  lawful  airis-male 
^  qtaomeTer.' 

'*  My  Lords,  The  question  between  these  parties  arises  principally 
upon  this  clause.     Sir  James  Innes  Ker  sajs,  that  these  words,  *  the  States  the 
^est  daughter  of  Hary  Lord  Ker,  without  division,  and  their  heirs-  claims  of  the 
male/  mean  the  daughters  in  succession  ;  and  that  as  Margaret,  on  p^f^g, 
the  fittlure  of  the  former  daughter,  became^  in  a  sense,  eldest  daugh- 
tv,  he,  descending  from  her,  as  the  heir-male  of  her  body,  is  en- 
tailed to  these  estates  and  these  dignities.     He  contends  further, 
that  the  words  their  heirs-male  do  not  mean  heirs-male  whatsover, 
or  heirs- male  in  the  general  sense,  but  that  the  context  shews  that 
they  mean  heirs- male  of  the  body.     On  the  other  hand.  Colonel 
Walter  Ker  insists,  that  these  words,  eldest  daughter,  are  descriptive 
of  Luly  Jean  Ker,  described,  in  the  former  part  of  the  deed,  as  eld« 
sst  lawful  daughter  of  Hary  Lord  Ker :  and  he  further  contends, 
tbat  the  words,  their  heirs-male,  do  not  mean  heirs- male  of  the 
Wy,  but  heirs-male  generally;  and  that  therefore,  whether  this 
cn^ted  an  estate  in  the  eldest  daughter  only,  or  created  an  estate  to 
W  taken  by  the  successive  daughters,  yet  no  third  daughter  can 
tske  in  preference  to  the  first  and  second,  until  heirs-male  general  of 
^  first  and  second  have  failed,  and  he  states  himself  to  be  the 
to-male  general  of  Lady  Jean  Ker,  as  well  as  the  heir-male  gene- 
>b1  of  Robert  the  first  Earl  of  Roxburghe,  and  of  Hary  Lord  Ker ; 
iod  that  therefore,  upon  that  construction,  he  is  entitled  to  succeed 
ttsodi. 

"'Mr.  Bellenden  Ker,  on  the  other  hand,  cannot  agree  with  either 
^Uiem.  He  says,  together  with  Colonel  Walter  Ker,  that  eldest 
^ughter  means  Lady  Jean  Ker ;  but  he  says,  together  with  Sir 
James  Innes  Ker,  that  heirs-male  does  not  mean  heirs-male  generally, 
^  heir^-male  of  the  body  ;  so  that,  upon  one  point,  he  conteuds 
^  Sir  James  Innes  Ker,  and  on  the  other  point,  with  Colonel 
Salter  Ker.  My  Lords,  It  is  further  insisted,  upon  the  part  of  Mr. 
^^  Bellenden  Ker,  as  against  both  these  other  competitors,  that 
^  clause  really  is  not  a  clause  which  creates  heirs  of  tailzie  ;  they 
^  it  in  the  argument  a  devolution- clause,  a  clause  of  return,  and  a 
P^  variety  of  other  names :  but  Mr.  John  Bellenden  Ker  insists, 
tastthe  individuals  here  described,  however  the  description  may  suit, 
^  not  individuals  whose  rights  and  interests  are  protected  as  heirs  of 
^ie. 

**  ^  would  now  call  your  Lordships'  attention  to  the  words, '  qlkis  all 
^i^z^g,  and  yr  sds  aires-male ;'  there  are  two  constructions  which 
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1810.       haTe  been  pat  upon  these  words.    Upon  the  part  of  Sir  James  Innes 
Ker,  it  is  contended,  that  the  words,  *  qlkis  all  fiulsung,  and  jr  ads 


KKB,  &0.      (  aires-maill,'  mean,  all  which  daughters  &iling,  and  their  hdrs-mak, 
IMIIS8*  &c     0^^^^  other  hand,  it  has  been  contended  by  other  parties,  thatthat  is  not 
so ;  that  *  which  all  failing*  does  not  mean,  which  daughters  alM 
fisdling,  but  which  substitutes  all  failing;  and  that  if  the  eldesi 
daughter,  or  other  daughters,  and  their  heirs-male  hare  (ailed,  that 
lets  in  the  claim  of  lawful  heirs  male  whatsoeyer. 
ConstrQction       '*  My  Lords,  Before  I  part  with  this,  your  Lordships  will  give  m* 
®^JJ?  ^^^^*   leaye  to  remark,  that  we  hare  had  a  great  deal  of  argument  upon  th^ 
l^tours  ^  ^    Latin  translation.     Now  I  think  I  do  not  presume  too  mu<^  wh^ 
I  say,  that  I  should  think  the  Court  of  Session  in  Scotland  were  jn^ 
as  good  interpreters  of   these  Scotch  words  as  the  Latin  tiaiuL^; 
tor  of  a  charter ;  and  that  to  put  it  at  the  highest,  yoa  can  only  lo^^^: 
at  his  translation  as  a  judicial  opinion  what  those  Scotch  wo^>^ 
meant     In  the  first  retour,  as  I  understand  the  case,  the  word  ik^sm^, 
which  stands  in  the  original,  is  construed  earum.    If  that  b^  a 
right  construction,  earum  must,  of  necessity,  mean  the  heirs  of  the 
daughters.    Ejus  could  not  describe  daughters;  earum  oonld  not 
describe  males:    therefore,  if  the  translator  is  right  in  making  it 
earuffif  his  opinion  is,  that  the  words,  their  heirs«ma]e,  mesa  tlie 
heirs  male  of  females,  and  of  more  than  one  female;  but  if  we  arsis 
take  the  authority  of  the  same  translator,  and  put  him  upoa  tks 
Bench  in  the  Court  of  Session  for  this  purj^e,  when  he  cane  Is 
construe  the  words,  which  all  failing,  and  their  said  heira-malsk  W 
construes  this  word,  not  earum,  but  eorum.    Now  it  is  imponiUs 
that  that  can  mean  the  daughters :  it  may  mean  the  daug^teis  lii 
their  heirs*  male,  because  eorum,  which  is  a  masculine  term,  msjis- 
elude  both,  or  it  may  mean  all  the  former  substitutes  and  their  keiif* 
male.    My  Lords,  in  some  other  of  the  instruments,  which  wetfs 
afterwards,  you  find  this  word  is  construed  by  the  word  efuSf  ^AiA 
I  think  would  make  no  great  di£ference  ;  but  this  word  their  \m,  in 
point  of  fact^  admitted  of  all  these  different  translations,  whkk  sit 
just  so  many  constructions  put  by  the  men  of  business  of  the  psitiii 
upon  the  instrument  now  before  your  Lordships. 
Observation        ^*  My  Lords,  I  cannot  part  with  this,  without  another  obserfaAiii 
asto  I*  Heirs-^tli  respect  to  those  who  contend,  that  these  words,  'wbidiiB 
'  foiling,  and  their  said  heirs-male,'  mean,  not  the  heirs-male  of  al 
the  daughters,  but  the  heirs-male  of  all  the  substitutes.    It  is  iB* 
possible  for  them,  consistently  with  that,  to  contend,  that  hein-nal^ 
may  not  mean  heirs-male  of  the  body,  because  the  heirs-male  of  tb^ 
former  substitutes  are  all  heirs-male  of  the  body ;   and  therefbffr 
when  they  construe  these  words,  they  must  say,  that  as  far  as  tb^ 
are  applicable  to  the  former  substitutes,  they  mean  heiis-male  of  tbe. 
body;  and  that  as  far  as  they  are  applicable  to  heirs  of  the  dsi^ 
ters,  they  mean  heirs-miale  generally;  and  if  they  do  thal^  Aefi'' 
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t»  tliat  heirs-male  is  a  flexible  term,  and  may  mean  both  heirs-         igio. 
le  generally  and  heirs-male  of  the  body.  .^.......^ 

''  Your  Lordships  will  permit  me  now  to  point  out  that  clause  in      kbr,  &c. 

ieh,  the  portions  are  given.     I  should  first  ha?e  stated  to  you  a  **  . 

ase,  by  which  he  obliges  himself  and  his  heirs-male  to  denude  ' 

anselves  of  what  haye  been  called  the  estates  acquired,  and  to 

irej  those  estates  acquired  to  his  heirs  of  tailzie,  and  the  heirs  of 

nr  bodies  lawfully  begotten.     I  mark  the  passage  with  respect  to 

i  portions,  because  it  will  require  some  particular  obser?ation. 

18  in  these  words :  *  And  in  like  manner  it  is  specially  provided, 

e  express  condition  hereof,  that  in  case  it  sail  happen  the  said  Sir 

¥'ilUam  Dmmmond,  or  any  otheris,  our  airis  of  taillie  and  provi- 

ion  specially  or  generally  before  mentionat,  or  any  of  them,  to 

noceid  to  us  in  the  said  estate  and  living,  be  vertue  of  thir  puts, 

hat  thane  and  in  that  caise  the  samyne  persone'  in  the  singular 

imber  ^  sua  succeiding,  and  yr  spouses  to  be  joined  in  marreadge 

with  ym,  and  yr  aires-maill  aforesaid,  sail  be  haldine  and  obleist  to 

BODtent  and  pay  to  the  remanent  dochteris'  certain  sums*    This  is 

lother  passage  in  which  your  Lordships  see  plural  words  are  con- 

ected  with  singular  words,  and  so  connected  with  singular  words  as 

0  prove  that  singular  words  merely  may  mean  a  class  of  persons; 

or  these  words  imply  a  plurality  of  persons.     I  would  shortly  oh* 

lene  to  your  Lordships,  that  the  portions  are  enlarged  by  this  deed ; 

Hid  then  there  are  several  other  passages  which  afiford  some  obser- 

nitioD,  but  which  I  cannot  state  to  your  Lordships  to  be  observation 

inatenal  enough  to  justify  me  in'taking  up  your  Lordships'  time,  by 

itating  the  remaining  part  of  this  deed. 

*'  My  Lords,  Having  now  proceeded  to  detail  to  your  Lordships 
the  effect  of  this  settlement  of  1648,  and  recollecting  that  it  is  my 
Aity  to  pay  attention  to  the  convenience  of  the  House,  instead  of 
■iioDg  the  attention  of  the  House  to  my  convenience,  I  would  in 
Ui  stage  of  the  business,  if  your  Lordships  would  give  me  leave, 
^jOQm  the  continuation  of  this  matter  until  the  rest  of  the  business 
rfthe  House  is  concluded ;  meaning  when  that  is  concluded,  if  your 
I^ships  will  give  leave,  to  proceed  further  to-night,  if  there  should 
k  time.  If,  on  the  other  hand,  that  business  should  detain  your 
I«oidihipB  too  long  to  admit  of  such  proceeding  to-night,  I  then  pro- 
poie  to  resume  the  discussion  of  it  at  an  early  hour  to-morrow.*' 

Second  Day. 

Friday^  16tA  June  1809. 

'*  My  Lords, 

^  I  proceeded,  with  your  Lordships'  indulgence^  in  the  course  of 

T^^terday,  to  the  extent  of  stating  to  your  Lordships  the  contents, 

^ft  some  observations  upon  them,  of  the  deed  of  1648,  with  the 

^*^iy  of  the  transactions  in  this  case  to  that  period.  I  now  resume 
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1810.  the  conrideiation  of  the  subject,  af^er  stating  to  jonr  LoTddupt*  what 

— — ^— .  it  has  since  occnrred  to  me  I  foi^ot  yesterday,  a  passage  in  the  deed 

KBR,  &c.  executed  by  Robert  Earl  of  Roxburghe  in  1643,  which  is  a  passage 

^*  u  material  to  be  pointed  out  to  your  attention,  because  it  shows,  that 

IMNkS,  In:C.  .ii  li.ji  .  ^ 

at  a  period  so  early  as  that,  (and  mdeed  many  instruments  of  an 
earlier  period  shew  it),  there  was  a  known  distinction,  generally 
speaking,  between  the  description  of  heirs-male  of  the  body  of  a 
person,  and  a  person's  heirs-male.  The  passage  to  which  I  allude  is 
the  obligatory  clause  in  the  deed  of  the  7th  of  Noyember  1643, 
where  the  Earl  states,  '  Therefoir  wit  ye  us  to  be  bund  and  obleist, 

*  likeas  we,  be  thir  presents,  binds  and  obleises  us  and  our  airis- 

*  male,  als  weil  gottin  of  our  awin  bodie,  as  our  airis-male,  taillie, 
'  and  proyisioune  whatsumeyer,  to  ratify  and  approye  the  particular 

*  letters  of  prory  of  resignatioune  rexiye  aboye  spect,  maid  be  us,  for 
'  resignatioune  of  the  lands,  baronies,  and  utheris  respeciivi  aboye 

*  written,  of  the  daitts  and  contents  aboye  mentionat,  in  all  and 
^  sundry  heids  and  conditions  thereof,  and  binds  and  obleises  us,  and 
(  our  saids  heirs-male,  als  weil  gottin  of  our  awin  bodie,  as  airis- 

*  male,  tailzie,  and  proyision  whatsomeyer,  to  renew  the  samen 

*  prories  in  fayor  of  the  saidis  airis-male  to  be  gottin  of  our  bodie, 

*  and  the  airis  of  taillie  specified  in  the  saidis  prories  of  resignation, 
'  after  the  forms  and  tenors  thereof.'  I  need  not  detain  your  Lord- 
ships by  reading  other  passages  in  the  same  instrument,  in  whidi 
the  same  form  of  expression  and  description  of  heirs  occurs. 

**  My  Lords,  1  would  take  notice  now,  that  the  clause  beginning 
with  the  words  *  eldest  daughter  and  their  heirs-male,*  in  the  deed 
1648,  appears  to  haye  been  written,  as  your  Lordships  haye  been  in* 
formed  by  the  fac-simile,  which  has  been  laid  upon  the  table,  in  a 
blank,  which  has  been  supposed  to  be  too  small  for  a  clause  of  sub- 
stitution of  the  four  daughters,  expressed  in  the  same  manner  as  that 
clause  of  substitution  which  appears  in  the  deed  of  1644,  with  refe- 
rence to  which,  therefore,  it  has  been  conjectured,  that  Mr.  Learmont 
and  Mr.  Don,  whose  names  have  frequently  occurred  in  these  dis* 
cussions,  were  trying  which  could  be  the  best  abridger.  and  who 
could  put  the  most  of  the  mullum  in  parvo.  As  to  this,  it  is  enough 
for  me  to  say,  and  I  shall  trouble  your  Lordships  no  further,  that  I 
cannot  conceiye  a  more  dangerous  principle  to  be  introduced  into 
judicial  construction,  than  that  of  giving  yourselyes  permission  to 
suppose  that  you  can  judicially  construe  an  instrument  with  regard 
to  such  a  circumstance.  Indeed  in  this  case,  without  entering  into 
general  considerations,  every  inference  that  could  be  drawn  from  the 
circumstance  of  the  yacuity  in  the  parchment  being  so  small,  would 
be  done  away  by  what  appears  in  the  margin,  by  an  insertion  in  the 
margin.  I  am  almost  afraid  to  state  such  an  obsenration  as  that; 
because,  if  we  are  to  be  considering,  with  reference  to  any  Aet^ 
what  we  are  to  allow  to  the  difficulty  of  writing  laige  or  writin 
small,  in  a  blank  in  parchment  to  be  filled  up,  and  to  be  attendir 
to  the  more  or  less  of  difficulty  that  belongs  to  the  compressing 
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ger  or  a  sinaller  quantity  of  words  into  a  blank,  it  appears  to  me,        1810. 

i  gire  ouneWes  a  liberty  which,  in  judicial  matters,  it  would  be     ■ 

ft  most  dangerous  thing  in  the  world  to  take.     But  as  to  that  deed     ***»  ^^' 

48,  this  is  a  circumstance  worthy  of  no  judicial  consideration    xnmks  &c. 

lateyer,  when  you  see  a  marginal  insertion. 

*'  l^ly  Lords^  I  will  now  point  out  to  your  Lordships  the  &ct,  that 

ere  was  a  parliamentary  ratification  of  the  charter  of  1646,  and  of 

e  infeftment  of  1648;  the  effect  of  which  parliamentary  ratifica- 

3n,  your  Lordships  will  recollect,  has  been  discussed  a  good  deal 

i  the  Ck>mmittee  of  Privileges.     It  is  not  necessary  to  consider  it 

ith  reference  to  the  estates,  and  therefore  I  do  not  trouble  your 

lOrdships  with  any  further  observation  upon  it  at  this  moment. 

**  My  Lords,  It  appears  that  the  Earl  of  Roxburghe  died  in  the 
ear  1650.  Sir  William  Drummond,  who  was  the  institute  in  the 
baiter  of  1648«  made  up  titles  to  him  by  service,  as  heir  of  tailzie 
ad  provision ;  and  if  we  could  look  satisfactorily  at  instruments 
rhich  could  be  stated  to  be  the  most  contemporaneous  with  the  deed 
f  1648,  and  if  we  could  look  at  those  instruments  as  containing  any 
iuog  of  judicial  authority,  merely  because  they  happened  to  be 
c^anslations  of  a  Scotch  deed  into  Latin,  your  Lordships  would  find 
^e  word  earum  is  probably  the  oldest  and  the  most  contemporaneous 
t>ii8truction  put  upon  the  words  in  this  clause,  '  their'  heirs^male ; 
nd  yet  your  Lordships  will  permit  me  to  say,  you  should  not  be  too 
extain  of  that,  because  I  have  seen  earum  upon  parchment^  where  I 
c^uld  not  be  quite  sure  that  it  stood  so  originally. 

**  My  Lords,  Upon  the  death  of  Robert  Earl  of  Roxburghe,  Sir 
VUliam  Drummond  made  up  titles,  and  Sir  William  Drummond 
dtainly  seems  to  have  been  reasonably  attentive  to  the  invitation 
»iten  him  to  marry  Lady  Jean  Ker ;  for  he  does,  in  compliance 
^th  the  injunctions  of  the  entail,  in  1655  marry  that  Lady,  and  to 
ItTe  still  greater  validity  to  his  title,  as  it  is  stated,  he  obtained  a 
'^cree  of  adjudication  in  implement  on  the  bond  granted  by  Earl 
^bert  in  1643. 

^  In  1655,  your  Lordships  will  recollect,  that  a  bond  of  marriage 
^^  executed  between  this  Sir  William  Drummond  and  Lady  Jean 
^JBty  and  which  contains  expressions  and  provisions,  to  which  it  is 
^Qoeflsaiy  to  request  your  Lordships'  attention.  It  is  executed,  your 
'Httdships  know,  upon  the  17th,  or  some  other  day  in  May  1655. 
It  is  appointit,  contractit,  and  finally  agreit,  betwix  the  honoble 
parteis  undemamit ;  to  wit,  betwix  ane  Noble  Earl,  William  now 
£rle  of  Roxbuighe,  Lord  Ker  of  Cessfurd  and  Cavertoun,  on  the 
•ne  pairt,  and  Lady  Jean  Ker,  eldest  lawful  dochter  to  the  deceist 
Harie  Lord  Ker,  with  advyce  and  consent  of  her  honoble  friends 
and  curators  under  subscryving,  and  of  ane  Noble  Countess,  Dame 
Margaret  Hay  Countess  of  Cassills,  her  mother,  and  of  ane  Noble 
Erie,  John  Erie  of  Cassills,  Lord  Kennedie,  her  spouse^  for  their 
inlerefltf  on  the  other  pairt»  in  manner>  form»  and  effect,  as  after 
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1810.       ^  follows.'    It  then  recites  this  charter  of  the  23d  of  February  1648 

■     pretty  much  at  length  :  it  recites  the  intended  marriage ;  and  then, 

KEB,  &0.     in  this  deed,  there  are  the  following  proyisions.    *  It  is  alwise  here- 

INNX8  &c.    '  ^^  provided,  that  in  case  there  shall  happen  to  be  a  son  of  the 

'  marriage  betwixt  the  said  Noble  Erie  and  the  said  Lady  Jean  Ker, 

<  to  succeed  to  the  estate  of  Roxburghe,  and  living  during  the  lyfe- 
'  times  of  the  said  Countess  of  Cassillis  and  Countess  of  Roxburghe 

*  respective  Hying  both  together ;  and  failing  of  a  son  of  the  said  mar- 
'  riage,  in  case  any  other  of  the  said  deceased  Harie  Lord  Ker's  three 

<  dochters,  viz.  Lady  Anna,  Lady  Margaret,  or  Lady  Sophia  Kers, 

*  sail  happen  to  be  Countess  of  Roxbxu^he,  6^  marrying  of  any  €f 
^  the  rest  of  the  aires  qftaiUie  who  sail  succeed  to  the  said  estate  ;  in 

'  these,  and  ather  of  these  cases,  during  the  joint  lyfetimes  allenarlie 
^  of  the  said  two  Countesses  of  Cassillis  and  Roxburghe  together, 

<  the  said  Lady  Jean  Ker  sail  be  secluded,  and  her  liferent-infefitment 
'  sail  be  suspended,  in  so  far  as  concerns  the  foresaids  lands  of  West 

*  Sprouston  and  teinds  thereof,  and  als  many  of  the  rents  and  lands 
'  of  Broxmouth  and  Pinkertons,  and  other  lands  and  teinds,  lying 
'  within  the  said  parochin  of  Dunbar,  in  her  option  always  what 
^  pairt  of  the  saids  lands  and  teins  within  the  said  parochin  of 
^  Dunbar  she  shall  be  secludit  fra,  as  will  extend  to  5000  merks 
'  yearlie  during  the  space  of  the  foresaid  suspension  : — with  this 

*  provision  always,  that  there  being  a  son  of  this  present  marriage, 
'  or  that  any  of  the  saids  uther  three  sisters  above  namit  sail  be 
^  Countess  of  Roxburghe,  as  said  is,  that  then  and  in  that  case,  the 
'  said  Lady  Jean  sail  be  secluded  from  her  lyferent  of  the  saids 

*  lands  and  teinds  of  West  Sproustoun,  in  ather  of  the  saids  cases, 

*  als  well  after  the  deceis  of  both  the  saids  Countesses  of  Cassillis 
^  and  Roxburghe  as  during  their  lyfetimes ;  so  that  the  said  Ladie 
'  Jean  sail  have  no   right   nor  possession  of  the  saids  lands  and 

<  teinds  of  West  Sprouston,  if  ather  there  sail  be  a  son  of  the  said 
'  marriage,  or  if  any  of  the  rest  of  her  said  three  sisters  shall  be 
^  Counters  of  Roxburghe  by  marriage,  as  said  is.' 

<*  My  Lords,  I  presume  to  notice  to  you  these  passages,  that  it  may 
be  seen  that  we  have  not  forgotten  what  was  the  course  of  the  aigu- 
ment  founded  upon  this  contract  of  marriage.  It  was  reasoned  upon 
as  furnishing  this  inference,  (and  I  here  take  leave  to  observe,  that 
the  counsel  on  both  sides  have  found  it  extremely  difficult  to  restndn 
themselves  within  the  boundaries  of  those  principles  of  law  which 
have  been  laid  down,  that  you  are  not  to  construe  one  deed  by  ano- 
ther) ;  but  it  has,  in  point  of  fact,  been  reasoned,  that  this  is  an  in- 
strument which  tends  to  shew,  that  in  this  year  1655,  when  this 
contract  of  marriage  was  entered  into,  the  parties  to  this  contract 
of  marriage  did  not  entertain  any  notion  that  the  three  younger 
sisters  could  be  Countesses  of  Roxburghe,  except  by  marrii^e ;  from 
which  it  has  been  inferred,  that  therefore  they  could  not  be  Coun- 
tesses of  Roxburghe  by  the  effect  of  that  limitation  to  the  eldest 
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oghter  and  their  heirs-male,  which  is  contained  in  the  deed  of       y^g^Q 

48-     Now,  to  be  sure,  it  would  haye  been  yery  easy,  if  you  had     

:  about  executing  a  marriage- contract  like  this  of  1655,  with  refe-     KEBy  &c. 
ice  to  eyeiy  eyent  that  might  haye  happened,  to  haye  proyided  «• 

•  every  such  eyent.  Lady  Jean  Ker,  your  Lordships  recollect,  *''''■'»  "^' 
id  when  one  is  to  consider  what  belongs  to  an  argument  founded 
on  the  notion^  that  these  four  daughters  were  the  dilectm  pertonas^ 
is  worthy  of  obsenration,  that  Lady  Jean  Ker),  when  she  mar- 
sd  Sir  William  Drummond,  was  not  herself,  if  I  understand  this 
Btrument  of  1648,  to  be  considered  as  owner  of  the  estate,  but  Sir 
nUiam  Drummond  was  to  be  considered  as  owner  of  the  estate ; 
[id  if  Lady  Jean  Ker  had  died.  Sir  William  Drummond  would  still 
aye  continued  owner  of  the  estate,  with  respect  to  himself  and  the 
icirs-male  of  his  body.  But  put  the  case  the  other  way ;  suppose 
[isdy  Jean  Ker  had  married  Sir  William  Drummond,  and  Sir  Wil- 
liam Drummond  had  died  without  heirs  of  the  marriage,  does  it 
appear  to  haye  been  of  necessity,  that  any  of  the  three  others,  by 
nuirrying  the  other  parties,  whose  connection  with  them  in  marriage 
was  looked  to,  would  haye  been  Countesses  of  Roxburghe.  For 
udess  there  was  some  objection  in  point  of  consanguinity  known  to 
^e  Scotch  law,  which  I  am  not  at  present  aware  of,  but  which  there 
i^ht  be ;  unless  it  is  an  absolute  certainty,  that  no  Scotch  Lady 
^^  a  second  husband ;  I  haye  no  idea  that  Lady  Jean  might  not 
li&ye  another  husband  in  a  Fleming,  and  be  Countess  of  Roxburghe 
^  reason  of  that  second  marriage,  as  well  as  by  the  first.  If  the 
Remings  were  so  connected  with  her  in  consanguinity,  that  they 
^oold  not  be  connected  with  her  after  her  first  marriage,  the  contrary 
t^that  is  true. 

'^  There  is  another  obseryation  which  has  been  made,  that  because 
lie  author  of  this  deed  thought  the  other  three  could  be  Countesses 
tf  Roxburghe  only  by  marriage,  they,  ex  necessitate,  thought  they 
oald  be  such  only  by  marriage  with  the  Flemings ;  but  there  is  also 

dause  in  the  deed  as  to  the  marrying  some  other  person  of  lawful 
nd  honourable  descent.  There  is  a  third  obseryation  to  be  made 
pcm  this  deed,  that  if  you  can  look  at  it  as  eyidence,  it  is  but  eyi- 
enee ;  and  looking  at  it  as  eyidence,  being  but  eyidence,  it  amounts 
>  nothing  more  than  the  construction  which  the  indiyidual  parties 
I  this  deed  may  be  said  to  haye  put  upon  the  charter  of  1648 ;  and 
ley  thought  it  possible  that  one  of  those  other  persons  might  be- 
ime  Countess  of  Roxburghe  ; — they  thought  it,  in  the  first  place, 
kelj  the  Flemings  might  not  disregard  the  inyitation  to  a  matrimo- 
ial  connection,  which  this  deed  of  1648  held  out  to  them ;  and 
lej  did  not  look  at  all  the  eyents,  or  through  all  the  contingencies 
lat  might  happen,  to  which  the  deed  of  1 648  might  apply.  If  it 
m  be  admitted  as  eyidence,  it  is  an  instrument  which  your  Lord- 
dpc  undoubtedly,  in  that  yiew  of  the  subject,  ought  to  consider 
hen  you  take  a  full  yiew  of  the  whole  subject  before  you  ;  and  it 
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1810.        is  for  that  reason  I  hare  taken  the  liberty  to  call  your  Lordships*  at— 
^— — —    tention  thus  particularly  to  it 

KBB,  &c.  «  My  Lords,  There  was  another  parliamentary  ratification,  which« 
iNVKS*  &c.  ^^^^  Lordships  will  recollect,  followed  this  deed  of  nomination  iir 
1648y  which  I  think  was  procured  in  the  year  1661 ;  and  it  is  ma- 
terial also  to  take  notice  of  another  deed,  which  was  a  deed  of  rati^ 
fication  by  Sir  Walter  Ker  of  Fawdonside,  who  had  at  that  tim» 
become  the  heir-male  of  the  Kers  of  Cessfurd,  and  conseqnentl  ^ 
heir  under  the  ancient  inyestiture.  That  parliamentary  ratificatioo^ 
and  that  ratification  by  Sir  Walter  Ker,  will  be  more  material  to  tr: 
considered  certainly,  in  the  question  upon  the  dignities,  than  th^ 
are  with  reference  to  the  contest  relatiye  to  the  estates. 

^'  My  Lords,  This  William  second  Earl  of  Roxbuighe  had  t^ 
sons  by  his  marriage  with  Lady  Jean  Ker ;  Robert^  who  snccee&^ . 
him  in  1665,  and  John,  who  was  afterwards  Lord  Bellend^^ 
Robert,  the  third  Earl  of  Roxburghe,  is  stated  to  haye  been  succe^^^ 
ed  by  his  sons  Robert  and  John,  fourth  and  fifth  Earls  of  R^an 
burghe  ;  and  all  these  heirs  of  entail  are  stated  to  haye  complcseec 
their  feudal  titles  to  the  estates,  in  the  terms  of  the  deed  of  1643. 

<^  In  17079  John,  who  was  the  fifth  Earl  of  Roxburghe*  ohtained 
a  patent  from  the  then  Queen,  (Queen  Anne),  which  your  Lordalu)f 
haye  printed  at  length  in   the  appendix  to  Colonel  Walter  KeKi 
case.     It  is  No.  13.  in  that  appeodix ;  and  by  that  deed  her  Majeitj 
states,  *  Facimus,  constituimus,  creamus,  et  inauguramusi  eundem 
'  Joannem  Comitem  de  Roxburghe,  Ducem  de  Roxburghe,  lltf- 

*  cionem  de  Beaumont  et  Cessfurd,  Comitem  de  Kelso,  Yicecomitem 

*  de  Broxmouth,  et  Dominum  Ker  de  Cessfurd  et  Cayertoun ;  dasdo, 

*  concedendo,  et  conferendo,  sicuti  nos,  per  prsesentes,  damus,  con- 

*  cedimus,  et  conferimus,  in  diet.  Joannem  Comitem  de  Roxbaighe, 

*  ejusque  hasredes  masculos  de  suo  corpore,  quibus  deficientiboB,  ali- 
'  quos  heeredes,  titulo  et  dignitate  Comites  de  Roxburghe,  per  prion 
^  diplomata  prsedecessoribus  diet.  Joannis  Comitis  de  Roxbuigbe 
'  catenus  fact,  et  concess.  succedere  destinat.  dictum  titulum,  bono- 
'  rem,  ordinem,  gradum,  et  dignitatem  Ducis.'  So  that  these  honovn 
were  giyen  to  him  and  the  heirs-male  of  his  body,  with  remainder  to 
the  heirs  of  the  title  to  the  Earldom  of  Roxburghe :  and,  without  going 
further  in  matter  of  obseryation  as  to  the  dignities  at  present,  upon tlsis 
instrument  of  J707>  I  would  just  obserye  to  your  Lordships,  that  if  it 
can  bemadeout^  that  the  deed  of  1648  did  not  pass  the  dignities, orif  it 
can  be  made  out  that  if  the  deed  of  1648  was  intended  to  pass  A^ 
dignities,  yet,  by  reason  of  the  mode  and  manner  in  which  the  cbsr- 
ter  was  executed,  I  mean  with  reference  to  the  sign-manual  and  tbo 
cachet,  it  did  not  pass  the  dignity  of  Earl  of  Roxburghe ;  or  if  i^ 
can  be  made  out,  that  supposing  that  deed  was  not  efiectual  to  ptf* 
the  dignity  of  Earl  of  Roxburghe,  the  parliamentary  and  other  r*" 
tifications  of  this^  charter  are  upon  any  grounds  not  sufficient  to  gi^ 
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y  to  the  charter  of  1648 ;  it  will  fall  to  be  considered,  with  1810. 
ice  to  this  patent  of  1 707,  upon  whom  the  titles  granted  by  — ^— 
tent  of  1707  will  actually  devolve,  not  with  reference  merely  **■•  *®' 
intention  of  her  Majesty  who  granted  those  letters  patent  of  inmks,  &c. 
but  with  regard  to  the  question  of  law  and  fact,  who  is  at  this 
at  entitled  to  the  Earldom  of  Roxburghe  ? 
y  Lords,  In  the  year  1729,  John  the  first  Duke  of  Roxbui^he 
ed  a  disposition  of  his  estates.  He  proceeds,  in  that  disposi- 
ipon  the  narrative  of  the  deed  of  nomination  and  the  entail  of 
and  he  dispones  these  estates  to  Robert  Marquis  of  Beau- 
his  only  son,  and  the  heirs-male  lawfully  to  be  procreated  of 
iy ;  which  failing,  to  the  other  heirs  of  tailzie  substituted  to 
contained  in  the  tailzie  made  by  the  deceased  Earl  of  Rox- 
e,  his  great-grandfather's  father,  and  in  his  infeftments  there- 
all  which  heirs  cf  tailzie  are  held  as  therein  insert  and  express- 
rhich  failing,  to  him,  his  heirs  and  assignees  whatsoever.  My 
^  I  do  not  at  this  moment  correctly  recollect,  whether,  in 
barter  of  1729»  when  the  eldest  daughter  of  Uary  Lord  Ker  is 
oned,  she  is  mentioned  with  the  addition  oi  her  heirs*  male. 
a  1740,  the  Duke  of  Roxburghe  executed  another  deed  of  en- 
'  certain  lands,  but  in  like  manner ;  and  they  are  disponed  « to 
ion  Robert  Marquis  of  Beaumont,  and  the  other  heirs-male  of 
own  body,  and  to  his  brother*  german  Lieutenant-General 
liam  Ker,  and  the  heirs- male  of  his  body  \  whom  failing,  to 
>ther  heirs  of  tailzie  substituted  to  them,  contained  in  the  said 
il  of  the  said  estate  of  Roxburghe,  made  and  granted  by  the 
deceased  Earl,  his  great-grandfather's  father,  and  in  the  infeft- 
.ts  following  thereupon  ;  all  which  heirs  of  tailzie  are  held  as 
in  insert  and  expressed,*  And  here,  without  answering  for  a 
it  memory  upon  the  subject,  your  Lordships  will  be  pleased  to 
Be,  (be  the  fact  as  it  may),  that  the  limitation  is  to  the  eldest 
iter  of  Hary  Lord  Ker,  and  her  heirs-male, 
n  1741,  Robert,  second  Duke  of  Roxburghe,  succeeded  to  his 
,  and  he  is  stated  to  have  completed  his  investiture,  (I  am  now 
j5  from  the  case  of  (/olonel  Walter  Ker),  by  executing  the  pro- 
tries  contained  in  the  two  last  mentioned  deeds,  and  by  virtue 
I,  it  is  represented,  that  he  expeded  a  charter  from  the  Crown 
oor  of  the  heirs  named  in  the  entail  of  1648.  The  clause  in 
barter  contained  in  the  substitution  in  favour  of  the  eldest 
iter  of  Hary  Lord  Ker  is  conceived  in  the  following  terms: 
[uibus  omnibus  deficien.  per  decessum,  aut  per  non  observan- 
I,  sen  prsestationem,  restrictionum  et  conditionum  supra  script, 
iict.  status  et  patrimonii  per  diet,  literas  tallise  declaratur,  ca» 
!,  devolvere,  et  pertinere  ad  filiam  natu  maximam  quondam 
md  Domini  Ker,  filii  Roberti  primi  Comitis  de  Roxburghe, 
;ue  divisione,  et  ad  ejus  hceredes  masculos,  ilia  omni  modo  ob- 
ta  nubere,  seu  nupta  esse,  generoso  viro  praeclari  et  legitimi 
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1810.        <  stemmatis,  qui  omnes  conditiones  raprascript.  perimplebit ;  qui 
^  omnibus  deficientibus,  ad  prsefati  qaondam  Robert!  primi  Com 

<  de  Roxburghe  propinquiores  et  legitimes  hieredes  mascnlos  qi 

<  cunque,  et  per  praesentes  providetur  et  declaratur,  quod  eadem 

*  cadent  et  devolyent  conformiter/ 
*'  In  the  year  1747i  Robert,  the  second  Duke  of  Roxbur^be, 

ecuted  another  entail  of  his  whole  estates ;  and  in  this  deed  the  hu 
contained  in  the  charter  of  1741  are  disponed  bj  the  Duke,  with  a 
senration  of  his  own  liferent- right,  *  to  John  Marquis  of  Beaum^ 
'  his  eldest  son,  and  the  heirs-male  of  his  body ;  which  lailing, 

*  the  other  heirs-male  of  his  own  body ;  which  failing,  to  the  oH 
^  heirs  of  taikie  substitute  to  them  by  the  nomination,  designatio 
^  and  tailzie  made  and  granted  by  the  deceased  Robert  Earl  of  Bo 

*  buighe,  my  great-grandfather's  grandfather,  bearing  date  the  2j 

*  of  February  1648  years,  and  by  the  infeftments  following  ther 

*  upon,  (aU  which  heirs  of  tailzie  are  held  as  herein  insert  and  t 
'  pressed) ;  which  all  failing,  to  me,  my  heirs  and  assignees  wliili 

*  eyer.'  Then,  my  Lords,  follows  this  clause,  which  calls  for  701 
Lordships'  particular  attention  :  *  And  failing  of  them  all  by  destl 
^  or  not  obserring  of  the  provisions,  conditions,  and  restrictions  aboi 

*  written,  the  right  of  the  said  estate  was  by  the  said  tailzie  deeli 

*  ed  to  fall,  pertain,  and  belong  to  the  eldest  daughter  of  HeniyLoi 

<  Ker,  son  to  the  said  deceased  Robert  Earl  of  Roxbuighe,  wiikoi 
'  division,  and  to  her  hetrs-^male^  she  always  marrying,  or  \m 
*•  married  to  a  gentleman  of  honorable  and  lawful  descent,  who  ib 

*  perform  the  conditions  above  written  ;  which  all  failing,  and  tb 

*  saids  heirs-male,  to  the  said  deceased  Robert  Earl  of  Roxbuig 
^  his  nearest  and  lawful  heirs-male  whatsoever ;  and  it  is  here 

*  provided  and  declared,  that  the  same  shall  fall  and  devolve  totiM 

*  accordingly.' 
*<  My  Lords,  I  have  troubled  your  Lordships,  by  stating  widi 

much  of  particularity  and  detail  these  last  charters,  concluding  wi 
this  of  1 747,  under  which  a  feudal  title  was  made  up  by  spec 
service  and  infeftment,  I  think,  by  John  the  third  Duke  of  R( 
burghe,  for  the  purpose  of  drawing  your  Lordships  attention  to  wl 
has  been  contended  in  some  degree  in  the  Court  below,  perhaps 
a  greater  degree  than  I  am  aware  of  from  the  information  I  hi 
received  from  the  papers, — to  what  has  been  contended  also  at  yi 
Lordships  Bar, — that  you  are  to  look  at  this  charter  as  the  pm 
investiture  of  the  estate  ;  and  it  is  therefore  argued,  that  whate 
was  the  effect  of  the  charter  of  1648,  if  the  charter  of  1648,  propc 
construed,  gave  to  all  the  daughters  seriatim,  or  in  any  other  W19 
which  all  the  daughters  could  take,  and  their  heirs-male,  whate 
those  words  mean,  could  take ;  yet  this  charter  limiting  to  tfaeeM 
daughter  and  her  heirs-male,  the  effect  of  this  charter,  and  1 
subsequent  possesion,  is  to  oust  the  title  altogether  of  the  tk 
younger  daughters  and  their  heirs- male,  whether  these  words  'he 
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male'  are  to  be  taken  to  mean  heirs- male  of  the  body,  or  heirs-male       1810. 
generallj.    My  Lords,  I  shall  oflPer  to  your  Lordships  my  humble    ' 
jadgment,  that  it  is  impossible  to  maintain  that.     The  intention  of     ***»  **®' 
the  author  of  this  charter,  and  all  these  charters,  appears  to  me  to    „if^  &c. 
haTe  been  declared  in  the  body  of  the  charters  to  be,  not  to  alter  the 
destination  of  the  entails.    There  is  an  express  declaration  in  each 
and  erery  of  them :  it  is  enough  that  there  is  an  express  declaration 
in  the  last  of  them,  that  all  the  heirs  of  tailzie  of  the  deed  of  1648 
sre  to  be  taken  as  if  they  were  therein  inserted.    There  is  therefore 
an  express  declaration  upon  the  face  of  each  instrument  itself,  that 
it  was  not  the  intention  of  the  author  of  it,  that  the  eldest  daughter 
should  take  in  any  other  way  under  those  instruments,  or  that  any 
other  interpretation  was  to  be  given  by  them  to  the  charter  of  1648 
than  what  belonged  to  the  charter  of  1648.     I  have  a  considerable 
indiaation  of  opinion,  that  if,  instead  of  the  plural  term  *  their  * 
(aldiough  a  yery  weighty  term)  in  the  charter  of  1648,  the  singular 
term '  her  *  had  been  inserted,  it  might  hare  been  so  inserted  with* 
OQt  considerable  prejudice  to  what  I  shall  submit  to  your  Lordships 
it  the  true  meaning  of  that  deed.     I  am  perfectly  clear,  that  this 
disrter  of  17479  (and  so  of  the  others),  referring  thus  to  the  charter 
of  1648,  does  in  effect  maintain  it;  and  though  in  general  you 
cnnot  construe  one  deed  by  another,  yet  where  one  thus  expressly 
nSen  to  another,  the  other  is,  as  it  were,  incorporated  into  it,  by  the 
Act  of  that  express  reference,  and  the  deed  here  professing  to  treat 
all  the  heirs  of  tailzie  in  the  deed  of  1648  as  if  they  were  therein 
UKrted,  you  must  construe  the  expressions  in  the  deed  of  1747)  &nd 
IB  these  intermediate  instruments  between  1(J48  and  1747>  by  refe- 
KDoe  to  the  charter  of  1648.     1  do  not  mean  to  deny,  that  if  you 
ttn  look  at  these  charters  as  evidence,  (if  they  can  be  said  to  carry 
•kont  with  them  the  legitimate  character  of  testimony  as  to  the  mean- 
ng  of  another  deed),  they  may  not  be  said  to  amount  to  some  testi- 
■<niy,  that  you  are  not  to  give  a  plural  interpretation  to  this  term  in 
the  charter  of  1648 ;  but  if  notwithstanding  you  shall  give  them  the 
wacter  of  legitimate  testimony,  you  are  authorised  and  required, 
vpon  the  whole  matter,  to  say  that  the  legitimate  meaning  of  the 
'^  of  1648,  in  the  clause  in  question,  is  to  embrace  a  plurality  of 
ftoos,  in  that  case  it  appears  to  me  that  it  is  impossible  to  say 
™*t  by  the  effect  of  this  subsequent  charter  and  prescriptive  possession, 
^  tight  of  these  heirs  of  tailzie  is  destroyed,  who  are  to  be  taken  as 
"^^^H  in  this  subsequent  charter. — I  shall  certainly  trouble  your 
^'^^'dships  no  further  in  what  I  have  to  offer  to  your  consideration 
^^Qti  this  point. 

^^  My  Lords,  I  understand  the  third  Duke  of  Boxbuighe  died 
^Uiout  issue  in  March  1804,  and  upon  his  death,  and  the  conse- 
^^Ht  &ilnre  of  the  male  line  of  Robert  the  third  Earl  of  Boxbuighe, 
^  tucoession  opened  to  William  Lord  Bellenden,  the  grandson  of 
^^  Lord  Bellenden,  second  son  of  William  second  Earl  of  Rox* 
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1810.        borghe,  and  only  remaining  male  descendant  of  the  marriage  Im 

tween  Earl  William,  formerly  Sir  William  Dmmmond,  and  Lad 

K«B,  &o.      j^^  g-^j.^  ^g  ^i^^g^  daughter  of  Hary  Lord  Ker.     It  has  bee 
iNMsv,  &c.    stated  to  your  Lordships  as  matter  of  fact,  that  the  line  of  Flemix 
had  for  a  considerable  time  been  extinct. 

^'  This  last  Duke  of  Roxburghe  executed  seyeral  instruments  (tl 
particular  nature  of  which  I  do  not  trouble  your  Lordships  wi 
stating  at  this  moment)  preTious  to  his  death,  which  happened 
the  22d  of  October  1805,  and  which  are  the  instruments  aimed  a^ 
the  actions  of  reduction.  By  these  instruments,  different  in  tbi 
nature  and  contents, — under  the  effect  of  these  instruments,  1( 
Bellenden  Ker,  (who  appears  to  be  a  relation  of  this  very  honou] 
able  family)  and  his  trustees  claimed  the  estates. 

*'  My  Lords,  After  the  death  of  the  Duke  of  Roxburghe,  Golone 
Walter  Ker,  who  conceired  himself  to  be  entitled,  by  the  failure  & 
the  prior  substitutes,  (and  I  would  here  put  your  Lordshipa  io  i 
short  word,  in  mind,  that  Colonel  Walter  Ker  insists,  that  Ltdj 
Jane  Ker  was  the  only  daughter  who  took  under  the  clause  I  ban 
so  often  referred  to ;  and  that  he  farther  insists,  that  the  heirs-mal^ 
of  Lady  Jane  Ker,  who  are  called  under  that  limitation,  are  heirs-msl^ 
general),  proposed  to  enter  into  possession  of  the  estate  as  heirof  tailsie 
and  his  intention  being  resisted,  the  papers  represent  to  your  Lordsliipfl 
that  a  petition  was  presented  to  the  Sheriff-depute  of  Roxburghthire 
for  the  purpose  of  obtaining  judicial  authority  to  enforce  his  dsiia 
and  to  this  petition  answers  were  put  in  on  the  part  of  Mr.  BeUoft 
den  Ker  and  the  trustees.  Whilst  these  proceedings  were  going  oi 
before  the  Sheriff,  and  as  it  has  been  represented,  before  he  Im 
pronounced  a  judgment,  a  petition  was  presented  to  the  Court  o 
Session  by  Sir  James  Norcliffe  Innes,  in  which  he  stated,  that  k 
was  the  heir-male  of  the  body  of  his  great-grandmother  Lady  Msr 
garet,  the  third  daughter  of  Hary  Lord  Ker ;  that  he  was  in  tha 
character  entitled  to  succeed  to  the  honours  and  the  estates  of  di 
family  ;  and  he  founded  his  title  on  the  clause  of  destination  in  ik 
entail  of  1648,  in  favour  of  the  heirs- male  of  the  eldest  daughter  € 
Hary  Lord  Ker,  under  his  sense  of  these  words,  *  eldest  daughta 
&c.';  he  called  upon  the  Court  to  award  sequestration  of  the  estal 
till  there  should  be  an  end  of  the  competition  ;  and,  after  an  answc 
put  in  by  Mr.  Bellenden  Ker  and  his  trustees,  the  proceedings  be 
fore  the  Sheriff  having  been  removed  into  the  Court  of  Session,  in 
terlocutors  were  pronounced,  which  sequestrated  the  estates  in  tfa 
hands  of  the  Court,  and  appointed  a  judicial  factor  to  manage  thei 
— an  officer,  I  presume,  in  the  nature  of  a  receiver  in  other  courts  ( 
equity,  to  manage  the  estates,  and  receive  the  rents,  for  the  purpoi 
of  handing  over  the  rents  and  profits  of  the  estates,  collected  in  tfa 
mean  time,  to  that  hand,  which  ab  initio  should  be  declared  to  ba^ 
been  entitled.  Appeals  have  been  entered  by  both  parties  agaiis 
this  interlocutor  and  against  this  sequestration. 
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"  My  Lords,  Besides  these  proceedings.  Colonel  Ker  took  the        jqjq 
usual  measures  for  obtaining  a  service  as  heir  of  tailzie  to  the  late  , 

Duke  of  Roxburghe,  having  purchased,  as  your  Lordships  know  he     keb,  &c. 
must  do,  brieves  from  his  Majesty's  Chancery  in  Scotland,  directed  v. 

to  certain  officers,  known  by  the  name  of  the  Macers  of  the  Court  of    ^^^^^'  ^^' 
Session,  for  serving  him  the  nearest  and  lawful  heir  of  tailzie  and 
provision  in  special  to  William  Ker,  the  last  Duke  of  Roxburghe. 
Sir  James  Innes  also  purchased  brieves  for  serving  himself  heir  of 
tailzie  and  provision  ;  and,  in  consequence  of  that,  a  proceeding 
took  place  in  the  Court  of  Session  in  Scotland,  which  I  imderstand 
to  be  usually  denominated  a  competition  of  brieves.    The  other  pro- 
ceedings, which  are  usual  in  cases  of  this  nature,  then  took  place. 
The  Court  of  Session  appointed,  as  Assessors  to  the  Macers,  four  of 
their  own  number,  thereby  giving  to  the  Macers  the  most  respectable 
assistance  they  could  receive.     In  this  competition  between  Colonel 
Salter  Ker  on  the  one  hand,  and  Sir  James  Innes  on  the  other,  Mr. 
Bellenden  Ker  and  his  trustees  interposed,  and  insisted  to  have  a  title 
and  interest  to  be  heard  as  parties  in  the  services.     They  qualified 
their  title  and  interest,  as  I  understand  it,  thus :    They  said,  that 
they  had  infeftments  or  deeds  which  gave  them  a  title  to  the  pos- 
session of,  and  interests  in  the  estates,  the  title  to  the  inheritance  of 
"^hich  was  in  question  between  the  two  competitors  in  these  pro- 
^seedings  :  And  if  Mr.  Bellenden  Ker  and  his  trustees  could  make 
out,  either  that  neithef  of  these  gentlemen  were  heirs  of  tailzie,  of 
"t^hat  one  of  them  might  be,  and  the  other  was  not ;  they  had  an  in- 
"^erest,  in  the  first  place,  to  displace  them  both,  because  then  they 
^^light  have  no  body  to  contend  with  in  the  actions  of  reduction ; 
^^r  they  had  an  interest  to  displace  one  or  other  of  them,  because  then 
'^ihey  would  not  have  so  many  persons  to  contend  with  in  the  ac- 
'^ons  of  reduction :     And  the  Court  of  Session  were  of  opinion, 
s^s  your  Lordships  will  find,  by  an  interlocutor,  which  is  likewise 
"Che  subject  of  appeal,  that  Mr.  John  Bellenden  Ker,  Mr.  Henry 
brawler,  and  Mr.  John  Seton  Karr,  had  a  title  to  appear  in  the  services 
^^f  Brigadier- General  Ker  and  Sir  James  Norclifie  Innes,  and  to  be 
Aeard  for  their  interest.     My  Lords,  There  is  a  second  interlocutor 
"^^hich  asserts  the  same  thing,  that  they  have  a  title  to  appear ;  and 
4nds  also,  that  the  points  of  law,  with  respect  to  the  construction 
myf  the  tailzie  and  settlements  of  the  estate  of  Roxburghe,  must  in 
"Che  first  place  be  determined  ;  and  they  recommend  to  the  Macers, 
"^pvith  their  assistants,  to  hear  counsel  for  the  parties,  and  to  proceed 
^>therwise  in  the  cause  as  to  them  should  seem  proper. 

*'  My  Lords,  Upon  this  proceeding  your  Lordships  will  permit  me 
%o  repeat  the  observation  which  fell  from  one  of  your  Lordships  as 
"^ell  as  from  myself,  that  it  appeared  to  us,  who  are  not  so  habitually 
Siting  in  a  Court  of  Session  as  the  Learned  Judges  below,  to  be  a 
"very  singular  species  of  proceeding ;  that  it  was  a  proceeding  for 
^hich  there  was  no  analogy  in  the  Courts  in  England ;  because, 


V. 
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1810.       without  establishiiig  that  these  deeds  of  Mr.  John  BeUendeo* 
..  were  good ;  without  establishing  that  Colonel  Walter  Kiex  was 

<  &o.      respectable  individual  in  point  of  family  whom  he  represents  hin 
to  be  ;  without  establishing  that  Sir  James  Innes  Ker  was  the 
spectable  indiyidual  in  point  of  fomilj  whom  he  represents  hin 
to  be  ;  the  Court  proceeds  to  give  a  judicial  opinion  upon  the  fi 
of  lawt  though  it  might  turn  out  that  not  one  of  the  parties  be 
them  had  any  right  whatever  to  call  upon  them  for  it ;  and  this 
struck  your  Lordships,  I  know  very  much,  in  the  case  of  the  F 
ages,  so  much  so,  that  I  protest  I  do  not  know  at  this  moment  i 
to  get  over  it,  as  a  thing  quite  inconsistent  with  all  our  jndi 
usages  and  habits,  to  come  to  a  determination  upon  a  point  of  J 
till  we  are  quite  sure,  that,  in  feet,  we  have  some  persons  before 
who  have  a  right  to  call  for  that  judicial  opinion  ;  and  it  would  ( 
tainly  be  a  singular  transaction  in  any  court  of  justice,  if,  after  h 
ing  declared  doctrinal  matter  in  point  of  law,  when  you  go  totiyi 
facts,  it  would  turn  out  that  none  of  the  individuals  before  you  l 
any  right  to  call  for  your  opinion  in  point  of  doctrine  ;  and  if  j 
should  ultimately  happen  to  have  before  you  hereafter  other  pem 
really  interested  in  the  question^  who  should  be  able  to  penv 
you  that  your  present  law  was  wrong,  and  to  prevail  upon  jon 
reverse,  as  between  proper  parties,  those  legal  adjudications  wh 
you  had  perhaps  been  led  to  form,  because  you  came  to  tbem  in  i 
absence  of  the  parties  really  interested  in  duly^laying  the  case  W 
your  Lordships.    I  mean  this  as  general  observation  only.     I  do 
mean  to  say,  that  it  will  apply  to  the  conduct  of  the  parties  v 
case  before  your  Lordships.     I  am  persuaded  that  some  one  or 
of  them  have  the  interest  or  character  here  assumed,  and  tha 
really  have  given  your  Lordships  as  much  information  as  ev 
given  in  any  case,  and  the  fullest  possible  information,  1 1 
which  can  be  given  upon  this  case. 
As  to  the  "  My  Lords,  While  these  competitions  were  thus  depenr 

edaction.      ^^^^g  ^^   reduction,    improbation,    and  declarator    were 
brought,  at  the  instance  of  Sir  James  Innes  Ker,  and  also, 
derstand,  of  Colonel  Walter  Ker,  for  annulling  the  coi 
granted  by  the  late  Duke  of  Roxburghe  to  Mr.  Bellenden 
to  his  Grace's  trustees,  and  on  the  13th,  (tho*  signed  on  tl 
January  1807,  the  Court  of  Session  pronounced  this  ii 

*  that  the  estates  of  Roxburghe  were  held  by  the  late  Wi 

*  of  Roxburghe  under  an  entail,  which  contains  an  effc 
'  bition  against  altering  the  order  of  succession.'     There 
ships  also  perceive,  that  you  have  a  judicial  declaration 
should  happen  to  turn  out,  that  the  Court  of  Session 
that  your  Lordships  have  not,  upon  the  appeal  respecti' 
persons  before  you,  who,  being  able  to  prove  then 
would  have  a  right  to  contest,  in  these  actions  of  rf 
Mr.  Bellenden  Ker,  in  the  result  of  the  matter  it  mi 
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bere  might  be  a  declaration  upon  record  against  Mr.  Bellenden        ^^^^* 
at  the  suit  of  persons  who,  in  such  erent,  might  turn  out  to  ^" 

no  right  at  all  to  call  for  any  such  reduction ;  and  I  mark  the  ^^ 

instance,  because,  howerer  we  may  deal  with  it,  it  is  right  that  ixi nbs,  &c. 
ist  it  should  appear  our  attention  was  called  to  it 
Vfy  Lords,  There  is  another  passage  in  the  interlocutor  of  the 
of  January  1807»  *  that  the  persons  called  to  the  succession 
!er  that  branch  of  the  destination,  beginning  with  the  eldest 
ghter  of  Hary  Lord  Ker,  are  heirs  of  tailzie  under  the  said  en- 
*  My  Lords,  If  they  were  not  heirs  of  tailzie  under  the  entail* 
M  been  intimated  to  your  Lordships  in  argument,  that  they 
I  bare  no  title  to  reduce  the  deeds,  which  had  been  granted  to 
Bellenden  Ker  and  his  trustees ;  that  their  brieres  being  sued 
I  Chancery  for  the  purpose  of  having  themselres  declared  to  be 
of  tailzie  under  that  entail,  it  was  conrenient,  and  it  has  been 
J  to  be  not  only  conrenient,  but,  according  to  the  usage  of  the 
t  of  Session,  to  come  to  a  decision  upon  such  a  point  of  law  be- 
they  gire  the  parties  the  trouble^  or  expose  them  to  the  neces- 
>f  proving  their  propinquity  ;  because^  if  they  called  upon  them 
to  undergo  that  necessity  and  that  expence,  and  if,  that  after  all 
should  be  of  opinion  that  neither  of  them  were  heirs  of  tailzie 
.  the  construction  of  the  clause,  which  each  of  them  insists  is  the 
e  which  furnishes  the  question  of  construction  in  that  case» 
proving  their  propinquity,  upon  reading  that  clause,  it  might 
out  that  they  had  given  the  trouble,  and  subjected  to  the  ex* 
e  of  trying  the  question  of  propinquity,  persons,  with  reference 
hom  it  was  quite  immaterial  what  was  the  decision  upon  it. 
;  question,  however,  whether  they  are  heirs  of  tailzie,  as  a  pre- 
lary  question  of  law,  stands  upon  quite  a  different  footing,  or,  at 
,  may  be  represented  to  stand  upon  a  different  footing,  from  the 
r  questions  of  law  embodied  in  the  first  finding  of  these  interio- 
rs ;  for  it  is  one  thing  to  say^  that  the  Court  has  determined, 
,  Bellenden  Ker  standing  here),  that  those  persons  shall  make 
that  the  persons  called  to  the  succession  in  Uie  clause  in  ques- 
are  heirs  of  tailzie,  before  they  establish  their  propinquity,  as 
allege  it,  and  another  thing  to  say,  a  priori,  that  there  is  a 
rine  of  law,  which  will  cut  down  Mr.  Ker*s  deeds ;  when  it  may 
out,  that  in  the  question  of  the  propinquity  of  these  gentlemen 
posing  persons  called  to  be  heirs  of  tailzie)  the  propinquity  of 
ler  jnight  be  proved,  and  in  that  case  no  application  against  Mr. 
mden  Ker  could  be  made  at  their  instance,  of  the  doctrine  of 
vrhich  would  be  found  in  the  first  part  of  this  interlocutor. 
Hy  Lords,  This  interlocutor,  consisting  of  these  two  parts,  was 
I  brought  before  the  Court  of  Session  ;  and  they  affirmed  the 
locutor,  in  their  language,  they  adhered  to  their  interlocu- 
r,  by  another  of  the  27th  of  June  I8O7. 
In  the  competition  of  brieves,  the  case  was  reported  to  the  Court     ' 
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1810.        of  Session ;  and  the  Court  directed  the  parties  to  aigoe  it  in  meimm 
■     rials.     It  resolved  itself  into  two  questions.    The  first  occurred  ^^ 
KRR,  Sic.     tween  the  appellants  and  respondents,  upon  the  construction  of  -^;j 
iMNB^'  &       entail.     The  appellants  contended,  That  under  the  second  daus^  ^ 
destination  in  all  the  inrestitures,  (by  the  second  clause  is  m^^aot 
that  clause  respecting  the  eldest  daughter  and  their  heirs-male),    the 
succession  had  devolved  on  the  heir-  male  general  of  Lady  Jean  Ker, 
the  eldest  daughter  of  Hary  Lord  Ker  ;  the  respondents,  That  on. 
der  the  same  clause,  it  had  devolved  on  the  heir-male  of  the  body  of 
Lady  Margaret  Ker,  his  third  daughter.    As  I  had  occasion  to  ttate 
to  your  Lordships  yesterday,  Mr.  Bellenden  Ker  insisted  with  GoIomI 
Walter  Ker,  that  the  only  daughter  described  in  this  destinationims 
the  eldest  daughter;  but  he  disagreed,  and  necessarily  disagreed, 
with  Colonel  Walter  Ker,  in  the  idea,  that  the  term  heiis-male 
meant  the  heirs-male  generally ;  because,  if  the  eldest  daughter  wm 
called,  with  her  heirs-male  generally,  then  Colonel  Walter  Ker, 
stating  himself  to  be  the  heir-male  generally,  would  have  a  rigbt  to 
succeed,  if  he  can  make  out  that  character :  therefore,  Mr.  fielloi- 
den  Ker  contended,  that  heirs-male  did  not  mean  heirs-male  gene- 
ral, but  heirs-male  of  her  body  ;  and  that  of  consequence,  thereforei 
if  the  eldest  daughter  and  the  heirs- male  of  her  body  only  were  hein 
of  tailzie,  and  there  was  a  failure  of  those  heirs-male,  the  entail  had 
opened  to  the  clause  which,  as  he  insisted,  gave  the  late  Dnke  of 
Roxburghe  a  title  to  make  such  deeds  as  those  under  which  Mr.  Bel- 
den  Ker  claimed. 

"  My  Lords,  on  the  6th  and  iOth  of  March  1807,  the  Court  of 
Session  were  pleased  to  pronounce  this  interlocutor  :    *  The  Loidi 

*  having  advised  the  mutual  memorials  given  in  by  the  parties  in  cUi 

*  cause,  in  obedience  to  the  interlocutor  of  the  18th  day  of  FebmsiJ 
'  1806,  writings  produced,  and  having  heard  counsel  for  the  partiei 

*  in  their  own  presence ;  they  remit  to  the  Macers,  with  this  instno- 

*  tion,  that  they  prefer  the  claimant  Sir  James  Norcliffe  InneSf  heiF 

*  male  of  the  body  of  Lady  Margaret  Ker,  in  the  foresaid  comped- 
'  tion  of  brieves  relative  to  the  estates  and  honours  of  the  fiEunily  of 

'  Roxburghe ;  and  to  dismiss  the  brieve  at  the  instance  of  Brigadie^    . 

*  General  Ker.' 

*'  Your  Lordships  will  not  be  surprised  that  a  reclaiming  petitiai 
was  presented  against  this  interlocutor ;  because,  if  the  Court  of 
Session  were  right  in  supposing,  that  the  destination  included  JIar- 
garet  the  third  daughter,  and  the  Court  of  Session  were  right  in 
supposing  that  the  term  heirs-male  meant  heirs.male  of  the  body, 
this  interlocutor  assumes  in  its  terras,  without  any  proof  whaterer, 
that  Sir  James  Norcliffe  Innes  is  heir-male  of  the  body,  and  there- 
fore prefers  the  claim  of  Sir  James  Norcliffe  Innes,  as  heir-male  of 
the  body  of  Lady  Margaret  Ker  ;  and  having  done  this,  witM 
proof  of  his  sustaining  the  character  of  heir«male  of  Lady  Maigue^ 
Ker,  they  go  on  to  dismiss  the  brieve  at  the  instance  of  Brigsdier- 
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eial  Ker.   Upon  reconsidering  that  interlocutor,  they  pronounced        jsiO. 
sond,  upon  the  7(h  and  8th  of  July  1807»  in  these  words:  ... 

at  they  prefer  the  heir-male  of  the  body  of  Lady  Margaret  Ker,     kbr,  Kc, 
the  foresaid  competition  of  brieres  relative  to  the  estates  of  the  ^* 

oily  of  Boxbiixghe>  on  his  proving  his  propinquity ;  and  in  that 
snty'  (not  absolutely,  as  in  ihe  former  interlocutor),  *  and  in  that 
ent,  to  dismiss  the  brieve  at  the  instance  of  Brigadier-General 
sr ;  and,  with  these  explanations,  they  refuse  the  desire  of  the 
titioD,  and  adhere  to  the  interlocutor  reclaimed  against* 
My  Lords,  With  respect  to  the  language  of  this  interlocutor,  I 
not  mean  the  substance  of  it,  that  is  another  way  of  viewing  the 
U  they  prefer  the  heir- male  of  the  body  of  Lady  Margaret  Ker, 
his  proving  his  propinquity.  Whom  do  they  mean  by  that  ?  Is 
ir  James  Innes,  asserting  himself  to  be  the  heir-male  of  the  body? 
is  this  a  declaration,  intended  to  convey  this  as  a  doctrine  of  law, 
t  if  it  turns  out  that  nobody  before  them  is  heir- male  of  the  body 
Lady  Margaret  Ker,  yet  that  this  shall  be  an  assertion  in  judg- 
nt  for  the  benefit  of  any  body  who  may  in  future  time  come  he- 
ft them,  making  himself  out  to  be  heir-male  of  the  body  of  Lady 
agaret  Ker.  With  my  very  great  respect  for  that  Court,  with 
erence  to  whom  I  cannot  help  saying,  that  I  never  saw  a  body  of 
iidal  men  who  appeared  to  be  more  earnest  in  their  attention  to 
object  than  they  have  been  to  this  ;  and  therefore,  with  the  most 
pectfiil  deference  to  them,  I  cannot  help  saying,  that  if  this  is  a 
i  doctrine  of  law,  I  entertain  a  doubt  whether  that  doctrine  of 
r  is  rightly  expressed,  in  all  the  circumstances  of  this  case  ;  and 
ether  they  should  not  have  said,  that  they  preferred  the  claim  of 
James  Innes  Ker,  if  he  made  himself  out,  by  proof  of  propinqui- 
to  be  the  heir  male  of  the  body  of  Lady  Margaret  Ker ;  and  that 
I  heirs-male  of  the  bodies  of  her  elder  sisters  had  failed.  That, 
iverer,  is  a  small  observation  upon  the  interlocutor.  At  the  same 
iSb  I  mention  it,  as  I  am  desirous  not  to  omit  any  thing  that  oc- 
led  to  me  in  the  course  of  the  hearing  of  this  cause. 
*  My  Lords,  Having  stated  to  your  Lordships  my  humble  opinion 
h  respect  to  the  effect  of  the  charter  of  1 747)  and  the  subsequent 
iMssion,  as  founding  the  title  upon  prescription,  connected  with 
it  diarter,  your  Lordships  will  permit  me  to  mention,  what  I  have 
ied  over  in  the  historical  account  of  these  transactions,  and  which 
tsialy  I  ought  to  have  called  your  Lordships'  attention  to,  I  mean 
i  instrument  of  release  and  renunciation  on  the  part  of  Lady  Mar- 
Kt  Ker,  (I  think  upon  her  marriage,)  which  has  been  contended 
your  Lordships'  Bar  to  be  an  instrument  effectual  to  put  an  end  to 
r  daim  altogether,  if  she  had  a  claim  under  the  deed  of  1648. 
y  Lords,  If  the  true  meaning  of  the  deed  of  1648  be  that  which 
r  iames  Innes  Ker  has  contended  for,  it  appears  to  me,  and  I 
^  it  without  any  hesitation  or  difficulty  to  your  Lordships,  to  be 
'poitible  to  set  up  that  instrument  as  a  bar  to  the  claim  of  tliese 
^OL.  V.  2  k 
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1810.        estates.     It  must  operate  to  the  extent  in  which  it  was  intendecf  ^ 

should  operate ;  and  in  any  view  of  the  subject,  as  it  appears  to  a^ 

KKB,  &c.      it  never  can  be  set  up  as  an  instmment  effectoal  as  a  plea  in  bar  to 
••  o       the  present  claim. 

<*  Haying  giren  your  Lordships  m j  opmion  upon  that,  before  I 

enter  more  particularly  upon  the  consideration  of  the  meaniag  of 

the  clause,  *  eldest  daughter,  and  her  heirs-male,'  there  is  aiotkr 

point  upon  which  it  is  necessary  that  I  should,  with  your  LudAqp' 

leave,  express  the  opinion  which  I  entertain  upon  it ;  because  it  ii 

a  point  which  must  be  disposed  of  before  we  can  very  weU  agitali 

usefully,  I  mean  the  question.  Whether  the  persons  whodaim  lalv 

that  destination  are  or  are  not  heirs  of  tailzie  ?     And  OMmmug  fti 

the  moment^  (your  Lordships  will  be  kind  enough  to  mMfk  tte 

words),  assuming  for  the  moment,  that  all  the  righta  of  the  heiii  of 

tailzie  are  guarded  by  clauses  irritant,  resolutive,  and  piohibitoiy, 

sufficient  to  prevent  an  alteration  of  the  order  of  succenieii,  ippi 

the  point.  Whether  the  persons  named  in  that  destination  aie  nA 

heirs  of  tailzie  as  are  entitled  to  the  benefit  of  those  dautss  so» 

derstood  to  prohibit  alteration  of  succession  ?    My  Lords,  the  opiiiii 

which  I  have  formed,  has  been  an  opinion  which  I  can  veatare  t» 

represent  to  your  Lordships  as  having  undergone  no  change,  {Ih 

not  say  it  is  one  bit  the  better  for  that);  but  as  having  nndogoM 

no  change  from  the  first  moment  that  I  read  this  instmnKBt  I 

take  it  to  be  immaterial,  to  what  part  of  a  settlement  or  dispoaibi 

of  this  nature,  in  what  order  or  manner,  except  as  to  the  prioritjrf 

taking  as  heirs  of  tailzie,  that  persons  described  are  inserted.  I  tk 

it,  that  the  true  question  is,  upon  the  whole  matter  and  eonteaH  ft 

the  deed.  Whether  the  individuals  named  in  a  part  of  it,  are  mttd 

and  intended  to  have  the  same  benefit  of  the  clauses,  provinM^ 

conditions,  and  restrictions,  which,  it  appears  dear  upoB  the  flwerf 

the  instrument,  the  persons  mentioned  in  other  parta  of  the 

ment  are  designed  to  have  ?  and  the  question,  Whether  these 

are  heirs  of  tailzie  ?  depends  entirely,  in  my  humble  jiidgmeat,ipi 

the  question.  Whether  the  estate  was  meant  to  be  protected  wift 

the  same  anxiety  expressed  in  the  same  dauses,  or  by  lefewpei  ^ 

the  same  clauses,  as  the  estates  given  to  Drummonda  and  FleoMP 

marrying  the  daughter  of  Hary  Lord  Ker  ?    It  aj^peara  to  »e  likt 

suffident  to  say,  *  Read  the  deed  ;'  read  it  over  and  ovar  agaia;sBl 

that  is  the  conclusion  to  which  you  will  come,  in  my  haxlUe  js'lf 

ment, — that  is  most  undoubtedly  the  condusion  I  have  eooM  ta»  Ait 

they  are  heirs  of  tailzie, — that  the  eldest  daughter  aad  her  bott* 

male  whatever  is  meant  by  that  expression,  whether  it  it  an  cspMi' 

sion  describing  her  only,  and  describing  her  heirs-male  geneiallf  ff 

heirs-male  of  the  body  ; — ^in  the  one  case,  she  and  her  huiii  nf^    m 

are  heirs  of  tailzie,  in  the  other,  she  and  the  hdrs^male  of  horMf    K 

are  such  : — ^that  if,  on  the  other  hand,  it  is  meant  to  describe  sii<^  m . 

daughters  serxaiim^  and  their  heirs*male  generally!  if  tint  ied^  mtrx 
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port  of  die  word,  or  the  heirs-male  of  their  bodies,  if  that  be  the       iglO. 
Hinictioii  of  the  words,  all  the  daughters  and  their  heirs-male,  as     _....^ 
ne  words  are  to  be  understood,  are  heirs  of  tailzie.  kbb.  Sic 

^*  Mj  Lordsi  If  you  shall  be  disposed  to  adopt  that  reasoning,  we  ^' 

ne  next  to  consider,  who  is  that  heir?  or  who  are  those  heirs  of  '*'""«  ^' 
Ine  that  are  mentioned  in  this  clause  of  destination  ?  and  it  be- 
nes  necessary  for  me  here  to  read  that  clause  once  more  to  your 
cddiipe.  But  before  I  do  so,  I  wish,  if  your  Lordships  would 
nmt  me,  to  request  you  always  to  recollect,  that  when  you  are 
ntniii^  such  a  clause  as  this,  you  are  applying  yourselves  to  the 
tatmination  of  a  question  which  may  depend  upon  principles  en- 
priy  different  from  those  which  would  belong  to  the  oonsideration 
die  question,  if  is  was  a  pure  dry  destination  to  heirs-male,  or  a 
le  dry  destmation  to  A.  and  his  heirs-male,  without  more  :  That 
m,  are  applying  yourselres  to  the  consideration  of  a  question  which 
bes  upon  terms  quite  difierent,  both  in  common  pulance  and  in 
pi  language,  from  those  I  have  last  mentioned,  which  arises,  not 
tt  of  a  pure  short  dry  limitation,  described  in  strict  legal  terms, 
naected  with  an  unquestionable  designation  of  an  indiridual,  and 
I  indiyidual  only,  but  that  you  are  applying  yourselres  to  the  con- 
loition  of  the  question  which  arises  upon  a  clause,  consisting  of 
gnat  many  expressions,  a  great  many  obscure  expressions,  and  a 
eat  many  expressions  which  consist  of  terms  unquestionably  flexi- 
e,  which  consist  of  terms  flexible  in  common  parlance,  flexible  in 
Oie  instances  which  may  be  produced  from  the  language  of  the 
IT :  That  in  such  a  case,  therefore,  your  Lordships  are  to  put  the 
Me  together;  you  are  to  see  what  belongs  to  each  and  erery  part 
tbe  terms  used,  and  you  are  not  to  decide  what  would  belong  to 
J  particular  part,  if  it  stood  by  itself  unconnected  with  the  rest ; 
it  joa  are  to  decide  upon  what  is  the  meaning  of  each  word,  re- 
id  and  reference  being  had  to  all  the  context ; — and  I  venture  to 
*  tbe  length  of  saying,  that  if  there  has  been  any  where  an  opinion 
It  diis  clause  cannot  be  construed  but  with  reference  to  the  words 
indi  form  the  clause  itself,  I  venture  humbly  so  far  to  difler  from 
it;  as  to  say,  I  apprehend  it  may  at  least  be  construed  with  refer- 
ee to  every  thing  to  be  found  within  the  four  comers  of  that  deed 
which  the  clause  is  found. 

**  My  Lords,  Having  stated  this,  your  Lordships  will  be  pleased 
'  tDow  me  to  read  this  clause  once  more :  *  And  qlkis  all  fiiilzeing 
^  decease,  or  be  not  observing  of  the  provisions,  restrictions)  and 
editions  above  written,  the  right  of  the  said  estates  sail  pertain 
od  belong  to  the  eldest  dochter  of  the  said  Hary  Lord  Ker,  with- 
^  division,  and  YR  heirs-male,  she  always  mareing  or  being 
Bttiried  to  ane  gentilman  of  lawll  and  honourl  descent,  wha  sail 
P^fform  the  conditions  above  and  under  written ;  qlkis  aU  failze* 
%  and  yr  sds  airis-male,  to  our  nearest  and  lawful  airis-male 
It«omever.* 


V, 
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1810.  «  My  Lords,  The  first  expression  which  occurs  here  is  the  '  elc^^ 

*  daughter  ;*  and  there  can  he  no  doubt,    that,  generally  tpeakii?^^ 
we  should  say,  that  was  a  destination  to  an  individual ;  it  is  ini|H»' 

xNMKs,  &c.  s^blc  to  deny,  that  in  the  former  part  of  this  deed,  where  L«fj 
Jean  Ker  is  mentioned  as  the  eldest  daughter  of  Hary  Lord  Ker, 
it  was  so  applied  ;  it  is  impossible  to  deny  that : — ^Bnt,  My  Lonb 
on  the  other  hand,  you  must  consider,  that  the  words  *  the  eldeit 
'  daughter'  may  admit  of  a  rery  different  construction,  according  m 
the  context  may  require,  or  as  the  whole  words  of  the  deed  maj  re- 
quire. Take  it,  for  instance,  as  it  stands  in  our  own  law  :  I  need 
not  point  out  to  your  Lordships  what  the  expression  *  yooager 

*  children'  matf  mean.  I  need  not  point  out  to  your  Lordships  wiiit 
the  first  bom  son  of  a  person  may  mean  with  reference  to  the  oon* 
text.  I  need  not  point  out  how  often  your  Lordships  are  driTeo,  h/jf 
the  context^  and  by  the  different  parts  of  the  instrument,  to  saj  tkil 
a  person  is  the  eldest  son  who  is  not  the  eldest  bom  son ;  and  theie 
words,  *  the  eldest  daughter,'  may  at  least  admit  of  all  these  Ma* 
ences  of  exposition^  and  perhaps  many  more :  Eldest  bom, — ekkit 
at  the  date  of  the  settlement, — eldest  at  the  death  of  the  audior  of 
the  settlement, — eldest  at  the  time  the  succession  opens, — or  the 
eldest  according  to  the  series  in  which  they  are  brought  up,  the  third 
to  be  the  second,  or  the  second  to  be  the  first. 

^'  My  Lords,  I  am  rery  ready  to  admit,  that  if  there  had  been  tiiii 
sort  of  destination  in  the  deed,  *  to  the  eldest  daughter  and  her 

*  heirs-male,  with  remainder  to  the  youngest  daughter  and  her  hdn- 

*  male,'  I  should  not  have  known  how,  by  any  construction,  youcodd 
have  brought  in  by  argument  and  inference  the  second  and  the  third 
daughter,  and  their  heirs-male ;  and  supposing  there  had  been  t 
limitation  to  the  youngest  daughter,  it  would  have  been  a  reiy  difi- 
cult  thing,  I  do  not  say  altogether  impossible,  upon  the  context  of 
the  deed,  to  make  the  youngest  a  general  term,  sufficient  to  descnbe 
the  daughter  becoming  from  time  to  time  the  youngest.  I  think  I 
could  draw  a  deed  upon  my  own  conception  of  such  a  thing  as  thal^ 
to  give  the  words  '  youngest  daughter'  that  effect ;  but  it  cannot  be 
said  generally  they  would  hare  that  effect ;  on  the  contraiy,  tiiff 
would  in  general  hare  no  such  effect.     So  as  to  the  words  *  second 

*  son,'  it  is  quite  familiar  to  an  English  lawyer,  and  it  seems  to  be  10 
to  the  Scotch  conveyancers,  that  he  may  be  the  second  bom  son,  or 
he  may  be  the  son  who,  being  the  third  bom,  becomes  the  second 
within  the  meaning  of  that  instrament :  so  that  it  is  the  conlext* 
contents,  and  plan  of  the  deed  that  always  decide  it. 

'*  The  next  phrase  that  occurs  is,  ^  eldest  daughter  of  the  said  Buy 
Lord  Ker  without  difision.'     Now,  upon  the  words  *  without  din- 

*  sion'  I  lay  no  further  stress  than  this,  that  they  are  to  have  snch  an 
effect  given  to  them  as  is  due  to  them,  being  found  in  this  place,  ib^ 
in  this  context,  and  in  this  deed ;  and  I  do  admit,  that  the  wordo    j 
'  without  division'  being  used,  because  it  has  been  proved  that  thef    J 
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bare  in  point  of  fact  been  used  in  this  rerj  case^.  without  oUr  being       isiO. 
tbcrefbre  entitled  to  say  that  a  plurality  of  persons  was  intended  by    — — — 
nngnlar  woiiisy  where  the  words'^  without  dirision'  are  applied ;  yet     ^^^%  ^c. 
it  must  be  admitted^  on  the  other  hand^  that  the  words  '  without  ^'  • 

*  diTiMon,*  are  words  familiarly  used  with  reference  to  a  singular 
term*  plural  and  coUectiye  in  its  meaning,  as  heir-female»  for  instances 
and  therefore  the  true  way  of  considering  these  words  *  without 

*  diTiaon,*  is  neither  to  give  them  too  much  meaning  in  the  con- 
rtnietion  of  the  sentence,  nor  too  little  meaning  in  the  construction 
of  die  sentence. 

*  "  So  again,  another  observation  has  been  made.  It  is  said,  if  the 
ddest  daughter  was  meant,  the  author  of  this  instrument  would  have 
mAf  the  'said'  eldest  daughter.  I  think  by  some  a  great  deal  too 
snich  weight  has  been  given  to  the  want  of  that  word  ^  said,'  and 
tiist  a  great  deal  too  little  has  been  attributed  by  others  to  the  want 
«f  it.  The  absence  of  the  word  in  this  clause,  which  is  here  to  be 
interpreted,  must  have  some  weight. 

^  My  Lords,  It  has  likewise  been  said,  and  said  with  some  weight, 
if  it  had  been  the  intention  of  the  author  of  this  instrument  to  give 
tlui  to  Lady  Jean  Ker,  why  would  not  he  have  said  Lady  Jean 
Ker  ?  Why  does  he  say  the  eldest  daughter  ?  If  the  writer  was 
fbehed  lor  room  in  this  blank,  to  be  sure  the  shortest  way  possible 
«f  expressing  himself  would  have  been  to  say,  I  mean  to  give  this  to 
Lady  Jean  Ker,  and  her  heirs- male  ;  but  if  it  was  meant  to  give  it 
t»  Lady  Jean  Ker  and  her  heirs-male,  why  use  all  this  circumlocu- 
tioD  and  involved  phrase  ?  His  meaning  being  supposed  to  be  this, 
kfing  to  write  within  a  cramped  space,  it  is  wonderful  that  he 
dMmld  not  take  the  shortest  mode  of  writing,  but  should  adopt  the 
aoit  lonnd-about  way  of  doing  it.  That  is  an  observation  that  de- 
Nrres  some  weight ;  but  I  do  not  apprehend  it  deserves  all  the 
vright  that  has  been  given  to  it. 

**  My  Lords,  The  next  expression  we  have  is  a  very  material  one, 
'  ^Ur  heirs  male.'  Now  upon  that  it  has  been  argued,  that  the 
^nA  their  is  an  error,  and  you  must  read  her  ;  and  it  has  been  ar- 
1*4  unquestionably  argued  with  great  effect,  that  if  you  will  only 
nlititate  the  word  her  instead  of  the  word  their^  the  sentence  will 
rfliesd  very  well,— that  it  will  then  read,—*  The  right  of  the  said 
'  titate  sail  appertain  and  belong  to  the  eldest  daughter  of  the  said 

*  Haiy  Lord  Ker  without  division,  and  her  aires-male,  she  always 

*  mareing,  or  being  married  to  ane  gentilman  (not  in  the  plural  num- 
'  W)  of  honourl  and  lawl  descent,  who  sail  perform  the  conditions 

*  alore  and  under  written.' — ^And  it  is  stated  very  truly,  provided 
^  were  at  liberty,  in  judicial  construction,  to  act  upon  such  a  state- 
*(ntr— >Yoa  want  to  correct  the  antecedent  *'  eldest  daughter^  by 
^  pronoun  *  their.*  Now,  say  the  other  side,  it  is  much  more  rea- 
"^iiiaUe  that  we  should  correct  the  pronoun  by  the  antecedent, 
^  that  it  18  much  more  reasonable,  is  evident  from   this,  that 

h    ^  lest  of  the  sentence  will  then  be  consistent,  if  you  correct  the 
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1810.       pronoun  by  the   antecedent   eldest  daughter,  for  that  th 

agree  with  the  term  as  to  the  niarriage»  *  the  always  m 

KBB.  &c.  ^j  y^^  ^^  correct  the  word  *  their'  by  the  wwds  ' 
1NNB8,  &c.  *  daughter ;'  but  that  you  cannot  correct  the  ddest  dangl 
the  word  *  Metr*'  because  eldest  daughter  is  exactly  the  < 
sion  it  ought  to  be.  So  again,  as  to  the  singular  express 
'  gentilman,'  that  if  you  do  not  correct  the  pronoun  '  their ' 
words  *  eldest  daughter/  and  by  the  subsequent  expreasioii 
instead  of  these  words  *  ane  gentleman  of  honourable  and 
'  descent/  you  must  read  it  ^  so  many  gentlemen  of  honoutab 

*  lawful  descent. — And  so,  my  Lords,  it  might  again  be  pot 
other  way.  Suppose  they  were  to  giro  an  interest  in  an  esta) 
son  and  her  heirs*  or  to  a  daughter  and  las  heirs,  to  be  sni 
will  say  you  must  correct  the  pronoun  by  the  antecedent,  and ; 
antecedent  by  the  pronoun — you  will  say,  it  must  be  a  son  s 
heirs,  and  in  the  latter  clause,  a  daughter  and  her  heirs.  My 
I  admit  all  this,  but  this  is  never  done  but  in  a  case  of  net 
You  cannot  reject  a  phrase,  except  where  it  is  absolutely  no 
that  you  should  reject  it ;  and  you  cannot  so  correct  it,  unles 
is  an  absolute  and  indispensable  necessity  that  you  should  so 
it.  If  you  can  give  a  consistent  meaning  to  the  words  formi 
phraseology  of  a  deed,  I  say  that  your  Lordships  are  not  at 
to  alter  one  syllable  of  it.  You  must  take  the  deed  as  it  ii 
must  make  a  consistent  construction  of  it  as  it  is.  If  y< 
make  a  consistent  construction  of  it  as  it  is,  and  making 
sistent  construction  of  it  as  it  is,  if  you  can  gire  efieot 
the  words,  I  say  then  you  are  bound,  by  erery  judicial  rule 
heard  of  in  my  iiie,  to  say  that  the  author  of  a  deed  meant 
eyery  one  word  and  syllable  that  he  has  used.  Then,  my  Li 
am  bound  to  this,  that  I  cannot  suppose  there  is  any  mistai 
dare  not  suppose  it, — ^my  duty  will  not  permit  me  to  suppose  i 
can  give  a  consistent  meaning  to  all  the  words  as  they  are^— 
dare  not  suppose  that  any  of  these  words  were  written  by  m 
if  a  sensible  meaning  can  be  given  to  the  whole  of  thissentenc 
the  word  '  Ihdr '  standing  a  part  of  it.  That  is  my  answer 
suggestion  about  error,  that  you  cannot  lightly  infer  that  then 
error  in  transcribing  a  deed,  or  that  you  are  to  read  ihar  a 
were  written  her.  I  say,  if  you  are  driven  to  it  by  neoessil 
necessity  will  justify  it ;  but  if  it  is  not  necessary,  it  ia  the  mc 
justifiable  proceeding  which  can  be  taken  in  judgment. 

'*  It  is  said,  however,  that  it  is  of  necessity,  because  the 

*  eldest  daughter*  is  just  as  much  a  singular  term — ^ia  just  i 
scriptive  of  no  more  than  one  individual,  as,  in  the  case  I  ha? 
of  the  second  son  and  her  heirs,  or  of  the  daughter  and  his  bei 
words  son  and  daughter  are.  That  I  deny,  because  I  have  sti 
your  Lordships  the  different  senses  which  this  word  may  hi 
common  parlance,  and  the  different  meanings  it  may  have  in  ii 
ments.  I  say,  eldest  daughter  is  an  expression  whidi,  without  tl 
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if  cooBtniction  drawn  from  the  other  parts  of  this  instnunent,  might         1810. 
«  iqnesented  perhaps  as  describing  a  class  of  persons ;  but  in  a  ■ 

leed  where  I  find  singular  words  describing  classes  of  persons —  ker,  &c. 
riiere  I  find  plural  words  describing  indiyiduaky  I  refer  your  Lord-  j^^J^'  ^^ 
hips  to  the  dauses  about  taking  the  name  and  arms — to  the  clauses 
iMNit  the  portions — to  the  small  but  important  observations^  as  they 
ippear  to  my  mind,  which,  in  passing  through  the  contents  of  this 
laed  yesterday,  I  offered  to  your  Lordships'  attention — ^when  I  find 
ilund  and  singular  terms  are  applied  orer  and  oyer  again  throughout 
Mb  deed  in  the  way  in  which  they  are,  am  I  at  liberty  to  say,  that 
[  am  under  such  a  necessity,  such  an  invincible  necessity,  of  consi- 
dering the  words  "  eldest  daughter'  as  meaning  an  individual,  as  to 
iastify  me  in  proceeding  by  a  rule  of  construction,  the  last  in  con- 
ilnii&g  instruments  to  be  adopted — ^never  to  be  adopted  but  in  the 
€Sie  of  inevitable  necessity — to  suppose  that  the  word  *  their^'  which 
As  Sttthor  of  the  deed  has  inserted  in  the  deed,  is  not  the  word  he 
meant  to  have  inserted  in  the  deed  ? — My  Lords,  I  cannot  do  it. 

^'  But  then  it  is  said,  that  the  word  ^  their '  may  be  considered  as 
ipplTug  to  different  individuals  named  or  described  in  this  very 
dmae  ;  that  the  word  *  their  *  may  mean,  for  instance,  the  heirs  of 
the  eldest  daughter,  and  the  gentleman  of  honour  whom  she  shall 
nany.  With  respect  to  this  supposition,  there  are  different  obser- 
istioDs  to  be  made  to  your  Lordships.  If  the  word  ^  their  *  has  been 
pnpeily  rendered  into  either  the  Latin  word  *  ear  urn '  or  '  ejus^ 
tbii  cannot  be  the  meaning  of  the  word  *  their, ^ 

^  If  the  proper  translation  was  ^  eorumi  and  the  limitation  is  to 
tbe  Lndy  and  the  husband  she  shall  many,  and  their  heirs-male, 
Jeei  Colonel  Ker  with  prudence  contend  for  that  ?  If  it  be  so,  then 
what  do  the  words  '  their  heirs-male '  mean  ?  Must  they  not  mean 
in  that  case,  heirs*  male  of  the  body,  heirs-male  of  the  marriage. — I 
pnot  out  to  your  Lordships  also,  the  vast  ehange  which  you  must 
nake  in  the  position  of  words  to  adopt  this  construction.  But  the 
wds  '  heirs- male*  are  stated  in  argument,  to  apply  to  Lady  Jane 
Keri  the  daughter  of  Lord  Hary  Ker,  and  Uary  Lord  Ker.  It  ap- 
ptiEi  to  me,  however,  that  the  father  is  named  here  for  no  other  rea- 
lan  than  to  identify  the  daughter  ;  and  that  the  father  should  be  here 
»Bied  to  identify  the  daughter,  when  the  daughter  herself  might  have 
^Na  identified,  by.  using  her  name  of  Lady  Jane  Ker,  instead  of  the 
*^  ^  eldest  daughter,'  is  not  an  immaterial  circumstance,  perhaps, 
to  be  attended  to  in  construing  the  clause.  There  is  another  way  also 
^  oottsideriBg  this ;  because  there  might  be  different  persons  in 
'iftrent  events,  the  heirs-male  of  the  one  and  of  the  other,  and  then, 
^  are  the  heirs-male  meant  ?  So  that  it  appears  to  me  next  to 
iinpossible  that  the  word  '  their '  can  be  applied  in  the  way  in  which 
^  l«s  been  contended,  even  though  you  do  not  give  mudi  effect  to 
^  word  eamm  occurring  in  a  very  early  part  of  the  instrument 

"MyLoidsi  The  clause  proceeds  thus: — *She  always  mart*ing, 
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1810.        '  ^'  being  siarried  to  ane  gentilman  of  honourl  and  lawful  d 

'  who  sail  perfonn  the  conditions  above  and  underwrittcn.'- 

KBH,  &c.  this  it  is  said,  that  these  are  singular  terms.  My  Lords,  tl 
^'  ^  singular  terms  ;  but  they  are  to  be  construed  consistently  w 
'  '  plural  terms  occurring  before,  and  the  singular  expression  cap 
a  plural  meaning  occurring  before — and  then  the  question  i 
Whether  she,  that  is,  the  eldest  daughter  for  the  time  being, 
eldest  daughter  de  tempore  in  iempus  coming  in  by  substtta 
not  to  be  taken  as  meant.  I  take  it,  therefore,  my  Lords,  tl 
question  upon  this  is,  Are  you  not  to  take  every  word  here 
word  intended  to  be  used  by  the  author  of  the  deed  ?  If  yov 
take  every  word  here  as  the  word  intended  to  be  used  by  the 
of  the  deed,  the  question  then  is.  Are  you  not  at  liberty  to  o 
the  words  of  the  clause  ?  It  is  impossible  to  say  that  this  di 
a  clause  composed  of  terms  which  each  and  eveiy  of  them  lu 
meaning  which,  by  the  law^  you  are  bound  to  attribute  to  thex 
Lords,  I  do  not  mean  to  say  by  that,  that  when  you  find  oi 
the  meaning  of  each  and  every  of  the  terms  used  is,  you 
bound  to  attribute  that  meaning  to  them  ;  you  certainly  are 
to  attribute  that  meaning  to  them  ;  but  you  are  not  in  this  sti 
you  must  say,  whatever  may  be  the  persuasion  of  your  own  i 
to  the  meaning  of  each  of  these  words,  the  law  has  put  an  in 
construction  upon  these  words.  It  is  a  very  different  questic 
the  construction  of  the  words  '  heirs-male.'  It  cannot  be  sai 
reference  to  this  branch  of  the  argument,  that  the  law  ha 
construction  upon  the  words  of  this  clause,  which  prevents  yc 
putting  upon  them  the  constiuction  which  you  are  convinced 
real  meaning.  Besides  that,  if  they  have  no  fixed  meanii^, 
have  they  an  obvious  meaning  ;  for  taking  the  words  as  they  a 
I  may  be  permitted  to  use  such  an  expression  in  this  place,  i 
nonsense.  They  are  words,  however,  of  which,  by  const 
you  must  make  sense,  out  of  which,  by  constniction,  yoi 
create  a  meaning  ;  and  you  must  make  sense  of  the  words 
stand,  if  that  can  be  done,  for  that  is  the  rule  of  all  law.  1 
driven  to  construction  ;  and  being  driven  to  construction,  1 1 
are  not  to  construe  this  clause  upon  the  observation  made  u] 
want  of  the  words  'Lady  Jean  Ker* — upon  the  observatio 
the    word  'said'  alone — upon   the  observation    upon    the 

*  without  division '  alone — upon  the  observation  upon  the 

*  their  heirs-male'  alone — upon  the  observation  upon  the  wtw 

*  always  marrying'  alone — upon  the  observation  upon  the  w< 

*  gentleman  of  honourable  and  lawful  descent '  alone :  But  ] 
to  look  for  the  meaning  of  the  words  in  the  aggregate  of  the 
vations  arising  out  of  each,  and  every,  and  all  of  those  won 
putting  together  the  whole  of  the  observations,  to  say  what 
probably  the  intention  of  the  author  of  the  deed,  regard  bei 
to  every  observation  which  can  be  made  reasonably  upon  i 
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ach  of  the  words  of  the  author  of  the  deed.     And,  my  Lords,  I  go        isiO. 

ivtber,  and  I  say,  that,  in  my  opinion,  you  are  fully  at  liberty  to     . 

3«k  to  every  part  of  this  deed  ;  and  I  say,  that  elsewhere  in  this     krr,  &c. 

eed  you  find  words  which  unquestionably  create  a  succession  in  their  ^*  « 

9gal  effect,  which,  as  to  their  obyious  meaning,  have  no  such  e£Eect ; 

•vit  which,  in  their  legal  construction,  you  must  hold  to  create  such 

uooession  ; — that  you  find  in  this  deed,  in  many  parts  of  it,  singu* 

mx  terms,  yet  unquestionably  showing  themselves  by  their  context, 

o  have  a  plural  meaning,  and  to  describe  classes  of  persons ;  that 

^oa  find  singular  terms  unquestionably  meaning  plural  things ; — 

hat  you  find  in  this  deed  plural  terms  which  must  necessarily  mean 

ndindual  and  singular  things.   You  are  to  construe  this  deed,  there* 

^ote,  as  the  language  of  the  author  of  the  deed,  and  the  language, 

which,  unojlatuy  the  author  of  the  deed  has  spoken.     You  must 

collect  from  his  style  and  manner  of  language,  taking  the  whole  of 

tt  together,  what  he  meant  by  every  part  of  that  instrument  which 

contains  his  language. 

**  My  Lords,  I  have  no  inclination  to  deal  with  other  questions 
which  have  been  submitted  to  your  attention.     It  has  been  said,  that 
four  Lordships  are  not  to  look  at  the  deed  of  1644 — this  has  been 
aid  by  those  by  whom,  nevertheless,  your  Lordships  have  been 
^ied  upon  to  look  at  ail  the  deeds  prior  to  1643 — and  by  whom 
roQr  Lordships  have  been  called  upon  to  look  at  all  the  procura- 
ones  of  resignation,   and  all  the  charters  prior   and   subsequent 
0    1648 ;    and    if  you  have  been   called  upon  at  the   Bar,   to 
lo  that  with  a  view  to  say,  that,  because  in  those  other  charters 
iie  authors  of  them  meant  to  make  particular  destinations,  there- 
fore they  must  have    meant,  in   this  charter  of   1648,  to  make 
the  same  destinations.      My   Lords,  I  am  ready  to  admit,   that 
that  b  a  mode  of  proceeding  which  I  cannot  reconcile  to   any 
principles  of  law  which  I  have  been  taught.     It  is  for  that  rea- 
Km  I  here  state  to  your  Lordships,  that  I  can  give  no  weight  at  all 
to  the  arguments  I  have  heard  from  the  Bar,  that  it  was  not  the  in- 
tention of  the  author  of  the  deed  of  1648,  to  alter  the  destination  of 
thin  deed  of  1644.     I  cannot  read  the  deed  of  1644,  and  the  deed  of 
1648,  without  seeing  that  he  did  mean  to  alter  in  some  respects  the 
destination  of  his  property ;  and  when  I  apply  my  mind  to  the 
TK8tion — did  he  mean  to  alter  the  destination   of  his  property 
antODg  his  grand  daughters^  failing  the  institute  and  the  substitutes  ? 
^y  Lords,  I  do  not  look  to  the  deed  of  1644  to  teach  me  what  he 
I'^^&nt  to  do  by  the  deed  of  i  648  in  this  respect     I  look  at  the  deed 
^  1644  to  see  what  he  has  done  in  this  respect  in  the  deed  of  1648 ; 
^^tt^ing  regard  to  the  whole  of  that  deed,  and  informing  myself  no 
^^^Wwise  from  the  deed  of  1644  than  I  should  do  from  a  charter  in 
^J  other  family,  that  is,  looking  to  it,  as  an  inslrument  to  teach  me 
^bat  was  the  Scotch  law-language  in  deeds  of  that  period. 
**  That  the  deed  of  1644  had  some  very  material  passages  in  it  in 
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1810.  this  view,  I  think  your  Lordships  could  not  but  obserre,  whc 
— — —  gave  you  the  detail  of  it  yesterday.  I  think  your  Lordships  c 
KEB,  &0.  mj^  jj^jj  jj^^^  observed,  that  I  have  given  very  little  weight  too  1 
iNiiBsi  &c  S'^^  ^^^  o^  argument  we  have  heard  at  the  Bar,  as  to  the  predi 
tion  which  the  author  of  this  deed  is  supposed  to  have  bad  for 
grand-daughters  over  the  heirs  male  general,  for  the  three  jom 
grand-daughters  as  well  as  the  eldest  grand-daughter,  and 
predilection  which  he  is  supposed  to  have  had  for  the  yoon 
grand-daughters  over  the  heirs  of  any  descriptkm.  My  Loi 
if  you  look  to  the  effect  of  this  instrument,  all  that  yoa  < 
say  about  it  in  this  respect  is,  that  having  provided  destinationi 
his  estates  to  the  four  daughters  of  Hary  Lord  Ker,  marrying  th 
&vourite  persons  the  institute  and  substitutes,  in  the  order  in  wh 
he  had  so  provided  for  them,  it  is  probable  that,  if  these  mania 
never  took  effect  at  all,  he  should  intend  that  there  should  be  the  ss 
provision  for  these  daughtets,  seriatim^  not  marrying  an  honouia 
descended  Drummond,  or  an  honourably  descended  Fleming,  I 
a  lawfully  and  honourably  descended  gentleman  of  any  other  aai 
One  cannot  imagine  why  he  should  have  had  the  fancy  of  go 
through  this  substitution,  in  case  of  their  marrying  thoee  favouj 
individuals,  and  why  he  should  not  have  had  the  same  fancy,  to 
through  the  same  substitution,  if  it  should  turn  out,  that  th 
gentlemen,  the  Drummonds  and  the  Flemings,  did  not  find  th 
Ladies  to  their  taste,  but  lef^  these  Ladies  to  marry  other  gen( 
men  of  honourable  and  lawful  descent ; — why  he  should  mean 
exclude  his  secoud,  and  third,  and  fourth  granddaughters  in  i 
case, — it  is  very  difficult  to  conjecture  that  that  should  be  his  ma 
ing  ;  but,  my  I^ords,  if  the  deed  clearly  expresses  it,  you  must  g 
effect  to  it.  You  cannot  fancy  for  him,  you  cannot  insert  destii 
tions  he  has  not  inserted  ;  and  when  you  recollect  how  he  has  paa 
over  the  youngest  daughters  of  some,  and  the  grand-daughters 
others,  it  is  impossible  to  deny  that  there  is  a  great  deal  of  argumi 
upon  matter  of  probability,  to  be  submitted  to  your  Lordships'  o 
sideration  on  both  sides. 

'*  Then,  my  Lords,  your  Lordships  have  heard  it  argued.  Why  < 
you  possibly  suppose  there  are  four  substitutions  in  so  short  m  d» 
as  this  ?  My  answer  is,  I  can  suppose  four  substitutions  in  a  mi 
shorter  clause.  If  you  ask  roe.  Can  I  suppose,  that  if  there  w 
four  substitutions,  they  would  be  expressed  in  this  way  ?  My  i 
swer  to  that  is,  that  inexperienced  a  Scotch  Lawyer  as  I  am  in  o 
veyancing  terms,  I  think  I  could  have  drawn  a  much  better  di 
than  this  in  reference  to  this  destination.  But  I  think,  if  yi 
Lord^ips  differ  from  me  in  this  part  of  the  case,  I  should  be  eoi 
led  to  ask  you,  on  the  other  hand.  Can  you  suppose,  that  if  the  i 
thor  of  this  deed  meant  simply  Lady  Jean  Ker  and  her  hdra^mi 
he  would  have  used  all  the  words  you  find  there  ?  If  that  had  bt 
my  meaning,  I  would  have  drawn  a  much  better  deed  than  this 
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with  a  view  to  effectuate  that  intention.     But,  my  Lords,  I  do  not        1^10. 

go  upon  these  grounds.     Without  entering  into  the  question,  of  how 

much  more,  or  how  much  less  of  weight  belongs  to  all  these  proba-     ^^^*  ^^' 
ble  reasonings ;  without  entering  into  the  question,  of  how  much  more,    ishrs   &c. 
or  how  much  less  of  weight, — whether  any,  and  if  any,  what  degree 
of  weight,  is  to  be  given  to  the  prior  charters, — the  charter  of  1644^ 
— to  the  subsequent  charters  looked  at  as  evidence  ; — without  refer- 
eaoe  to  the  question.  Whether,  if  they  can  be  looked  at  as  evidence, 
tiioy  do  more  or  less  establish  the  propositions  which  each  side  has 
endeavomred  to  maintain  upon  them : — My  Lords,  without  entering 
into  any  thing  but  the  construction,  the  best  construction  that  can 
be    made  of  this  instrument  of  1648  itself ; — attending  to  every  word 
oT  ^bat  instrument  which  can  furnish  a  fair  aigument  to  say  that  the 
eiflest  daughter  means  only  Lady  Jean  Ker; — attending  to  eveiy 
proirision  in,  and  to  every  word  of  that  instrument  which  shews  that 
tke  word  'eldest  daughter/  (a  term  capable  of  meaning,  and  in 
common  parlance  meaning  neither  more  nor  less  than  the  eldest-bom 
Slighter,)  was  to  be  applied,  sometimes  to  one  individual  and  some- 
^■xies  to  another,and  more  than  one  individual, — which  shows  that  the 
Uignlar  word  person  was  sometimes  tobeapplied  to  one  individual,  and 
sotiaetimes  to  another,  and  more  than  one  individual  : — attending  to 
^▼eiy  provision  and  word  which  shews  the  meaning  of  the  words* 
*  lier,'  *  them,'  *  their,'  *  person,'  *  portion/  *  daughter/  and  all  the 
plural  and  singular  senses  in  which  they  occur ;  and  attending  to 
tko  whole  of  the  phrase  of  this  clause, — to  every  word  of  this  clause 
1^  the  very  word  which  the  author  of  this  deed  meant  to  insert  in 
^>^  deed,  because  he  has  inserted  it,  and  upon  this  great  leading 
principle,  that  in  judgment  you  never  can  (unless  you  are  justified 
^y  unavoidable  necessity)  reason  upon  the  supposition  that  the  man 
hsitt  made  a  mistake,  by  inserting  in  a  deed  the  word  which  he  has 
'^^^crted  in  it ;  admitting,  that  where  you  are  driven  by  absolute 
'^^'oeasity  to  do  that,  you  must  do  it.     Attending  to  the  whole  and 
^^^ery  part  of  this  deed  of  1(>48  itself,  after  the  most  anxious  and 
^^entive  consideration,  and  on  the  deliberate  consideration  which  I 
■^^irve  given  to  this  deed,  I  offer  to  your  Lordships  my  humble  opi- 
^<ui  Upon  this  first  point  of  the  cause,  that  the  words,  '  eldest  law- 
fid  daughter,  and  their  heirs-male/  mean  (whatever  be  the  mean- 
mfi;  of  the  words  '  their  heirs- male,*)  the  daughters  successive  ei 
^^riaiim ;  and  that  if  the  heirs-male,  according  to  the  true  inter- 
pretation of  this  deed,  of  Lady  Jean  Ker  have  fiuled, — if  the  heirs- 
>>nale  of  Lady  Anna,  the  second  daughter,  according  to  the  true 
ii^tepretation  of  this  deed,  have  failed, — ^then  that  the  heirs- male 
^^  Lady  Margaret,  according  to  the   true  interpretation  of  these 
^'^wb    'heirs-male/    are  entitled   as   heirs  of  tailzie  under  this 
^^®^»     My  Lords,  I  wish  to  be  understood  here :  I  say,  if  they  have 
^^^.     I  observe,  that  in  the  Court  below,  and  in  many  of  the 
'^P^is,  they  have  had  another  way  of  considering  this,  and  that  is, 
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1810.         ^^^  A  daughter  could  not  become  the  eldest  daaghter,  unless  he 
_..^...    eldest  sister  died  in  her  lifetime.    That  is  not  my  idea  of  the  tru< 
KBB,  ko.     meaning  of  this  instrument.     If  it  is  a  seriatim  substitution,  as  / 
*•  think  it  is,  in  my  yiew  of  the  case,  it  is  immaterial  whether  the  eld- 

est sister  died  before  the  younger  or  not ;  the  eldest  debito  tempore^ 
or  de  tempore  in  tempuSf  by  herself,  and  in  her  heirs- male,  that  ii, 
in  the  series  in  which  she  and  they  were  called,  would^  in  my  opi- 
nion, be  entitled  to  take  the  succession. 

**  Haying  offered  to  your  Lordships  my  humble  judgment  upon 
this  one  point,  your  Lordships  will  permit  me  now  to  say,  that  I 
have  very  studiously  hitherto  refrained  from  saying  one  syllable  in- 
dicative of  any  judgment  I  have  formed  with  respect  to  the  wordi 
'  heirs-male.'  Whether  the  words  might  be  understood  to  mean, 
heirs-male  generally,  or  heirs-male  of  the  body.  I  have  done  so  fm 
this  reason  principally,  that  though  undoubtedly  as  long  as  I  dudi 
live  to  remember  this  cause,  if  I  shall  hare  made  a  mistake  in  the 
part  of  it  that  I  hare  dbcussed,  and  your  Lordships  shall  act  undo 
my  mistake,  to  the  longest  time  I  shall  live  to  remember  this  canse, 
from  the  moment  I  am  convinced  of  my  mistake,  I  shall  deeply  re- 
gret it,  considering  the  important  interests  here  at  stake  ;  yet  I  am 
aware,  that  of  this  branch  of  the  cause  it  may  be  said,  it  is  but  mis- 
take which  affects  this  particular  case,  and  that  it  is  important  prin- 
cipally to  the  parties  only  ;  but  with  respect  to  the  other  questimi, 
I  have  been  anxious  to  keep  it  distinct,  for  this  reason,  that  the  de- 
cision upon  that  is  to  affect  not  this  case  alone  ; — that  it  is  a  deci- 
sion to  which  your  Lordships  cannot  come,  without  considering  it 
upon  its  principle, — without  considering  it  with  reference  to  preee- 
dents, — without  considering  it  with  reference  to  its  consequences^ — 
without  considering  it  with  reference  to  all  the  ways  in  which  it  maji 
affect,  and  most  deeply  affect,  landed  titles  and  titles  of  honour. 
My  Lords,  I  have  formed  an  opinion  upon  it,  and  that  opinion  1 
shall  take  a  very  early  opportunity  of  delivering  to  your  Lordships 
but  I  look  upon  that  part  of  the  case  as  so  extremely  important 
that  I  have  been  anxious,  as  far  as  my  mode  of  reasoning  wook 
enable  me  to  keep  them  distinct,  to  take  care  not  to  confound  on. 
point  with  the  other  ;  that  with  a  view  to  come  to  the  right  conda 
sion  upon  that  second  point,  your  Lordships  may  find  yourselves  i: 
possession  of  observations  so  laid  before  you  upon  the  first  poinl 
that  you  might  be  able  to  apply  them  in  the  consideration  of  tki 
case  to  that  point  only. — I  shall  now,  with  deference  to  your  Lonf- 
ships,  humbly  propose,  that  having  given  my  opinion  upon  this  fin* 
point,  in  the  course  of  this  afternoon,  you  should  adjourn  the  fiirther 
consideration  of  this  case  ;  and  if  your  Lordships  will  have  the  ooo- 
descension  to  grant  to  the  individual  who  now  addresses  you  tfat 
request,  I  should  hope  you  will  not  feel  yourselves  unwilling  to  per- 
mit me  to  proceed  upon  the  consideration  of  the  next  branch  of  (he 
cause  on  Monday  at  eleven." 
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Third  Day, 


1810. 


KBR,  &0. 
V, 

Mondayy  19(A  June  1800.        innes,  &c. 


My  LordF, 


'*  On  the  last  day  on  which  your  Lordships  met  for  the  consider- 
ation  of  this  cause,  I  submitted  to  your  Lordships,  as  my  humble 
opioion,  that  the  persons  described  in  the  clause  in  the  deed  of  1648, 
commencing  with  the  words  '  which  all  failing,  to  the  eldest  daugh- 
ter and  *'  their  heirs-male/  were  to  be  considered  as  heirs  of  tailzie. 
I  also  stated  to  your  Lordships,  that  it  did  not  appear  to  me  that  it 
^vould  be  possible  to  hold,  that,  under  the  effect  of  the  instruments 
rabseqnent  to  the  year  1648,  connected  with  possession  upon  any 
ground  of  prescription,  the  investitures  of  the  estate  were  changed 
from  those  which  stood  as  the  regulating  rule  of  the  succession  in 
1648.     I  likewise  stated  to  your  Lordships,  that,  in  my  judgment, 
the  deed  of  renunciation  and  appointment  upon  the  marriage  of 
Lady  Margaret  did  not  destroy  the  title  which  Sir  James  Innes  now 
insists  upon,  if  Lady  Margaret  ever  had  a  title  ;  and  I  further  added 
an  opinion  which  I  had  formed,  and  which,  upon  reconsidering  it 
•ince  I  last  had  the  honour  of  addressing  your  Lordships,  I  have  not 
found  reason  to  change,  but  which,  I  might,  I  think,  be  justified  in 
^ying,  I  hold  more  firmly  than  I  did  even  then,  that  the  destination 
^  the  eldest  daughter,  connected  with  such  a  context  as  that  in 
^Uch  it  occurs,— occurring  in  such  a  deed  as  that  in  which  we  find 
'V — I  do  not  mean  a  deed  as  partaking  more  or  less  of  a  testamen- 
^^vy  nature,  but  a  deed,  such  in  its  contents,  such  in  its  expressions, 
^4  such  in  its  objects,  as  this  deed  of  1648, — that  the  singular 
^^tm  *  eldest  daughter,'  connected  with  the  plural  pronoun  '  their* 
heirs-male,  and  the  other  terms  of  the  clause,  did  constitute  a  seria- 
^^  substitution  of  the  four  daughters  of  Hary  Lord  Ker,  and  their 
^'^iis-male,  of  some  species.     My  Ijords,  I  have  only  to  add  to  that, 
(which,  it  may  be  proper  for  me  shortly  to  intimate^  although,  for 
'casons  I  before  alluded  to,  it  is  impossible  for  your  Lordships  to 
^me  to  any  decision  upon  the  question  of  dignities),  that,  giving  as 
pointed  an  attention  as  I  could  to  what  has  been  stated  from  the 
^Qr,  with  reference  to  the  effect  of  this  charter  of  1648,  as  intended 
^  pats  the  Earldom  of  Roxburghe,  and  to  what  has  been  stated  at 
^«  Bar  as  to  its  efficacy  or  inefficacy  in  passing  that  Earldom,  re- 
S^  being  had  to  the  seal  by  which  it  is  supposed  to  be  authorised, 
^  to  the  other  circumstances  which  formed  the  topics  of  argument 
^^pon  this  head  at  your  Lordships*  Bar  ;  it  occurs  to  me,  that  it  may 
^^  be  unfit  that  I  should  state  to  your  Lordships,  that  my  opinion 
^9on  that  question  which  we  last  discussed,  as  well  as  upon  that 
^'^  we  are  this  day  met  to  discuss,  would  be  precisely  the  same, 
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1810.       whether  the  hoDoar  does  or  does  not  pass  by  the  deed  of  164* 

~— — —    That  it  was  intended  to  pass,  is  certainly  the  opinion  of  the  indi? 

KBB,  &c.      ^y^  y^Yxo  now  addresses  you ;  but  whether  it  did  or  did  not  pai 

iNNBsi  &c.    whether  it  was  or  was  not  intended  to  pass,  would  not,  in  the  jad^ 

ment  of  that  individual,  much  affect,  not  materially  affect,  the  ded 

sion  of  the  questions  with  respect  to  these  estates. 

''  My  Lords,  The  question  now  presenting  itself  to  our  considei 
Import  of  ation,  I  would  put  veiy  shortly  thus :  Whether  the  words  ^  hein 
^*  Heirs-male'*  male,'  in  the  clause  to  which  we  have  so  often  had  reference,  meai 
aa€d  in  the  jj^  ^^  intention  of  the  author  of  this  deed,  as  that  intention  is  to  I 
collected  from  the  context  and  the  other  parts  of  the  same  instn 
ment,  for  so  I  would  put  the  case  to  your  Locdiriiipa,'whether  thei 
words  '  heirs- male'  mean  hdrs-male  general  ?  or  whether  they  mca 
*  heirs-male  of  the  body*  of  the  person  or  persons  to  whom  they  n 
fer  ?  And,  my  Lords,  having  stated  it  to  your  Lordships  as  a; 
opinion,  that  there  is  a  succession  of  substitutes  among  these  daugfa 
ters,  the  question,  as  put  by  me  at  least  to  your  Lordships,  must  \h 
Whether  these  daughters  successive,  and  their  heirs-male, 
description  of  persons,  heirs  of  tailzie,  and  their  heirs-male  j 
or  the  heirs-male  of  their  bodies  ?  and  that  question  arises  amoogi 
daughters  designed,  in  my  view  of  the  subject,  to  take  one  afts 
another  in  that  species  of  succession. 

^  I  need  not  tell  your  Lordships,  that  the  law  of  Scotland,  as  U 
descent,  is  very  different  from  the  law  of  England.  It  is  thereiKi 
not  my  intention  to  trouble  your  Lordships  with  any  obsenratiott 
upon  the  rules  of  English  law  with  reference  to  the  interpretatioQ  o 
deeds  and  papers.  I  apprehend  it  is  hardly  safe  to  do  that.  Thi 
case  must  be  decided  by  Scotch  law,  as  well  as  we  can  collect  it,  a 
applicable  to  dispositions  of  this  kind,  to  take  effect  after  the  deafc] 
of  the  author.  We  are  to  apply  Scotch  rules  as  to  deeds  or  willi 
which,  your  Lordships  know,  are  very  different  from  our  rules)  vtd 
in  that  view  of  the  case,  I  lay  out  of  it  all  consideration  of  the  mid 
4  Burr  2579.  agitated  case  of  Perrin  versus  Blake,  and  some  other  cases  whid 
happened  in  England  when  your  Lordships  and  I  were  young ;  be- 
cause it  does  not  appear  to  me  that  we  can  borrow  much  of  ussM 
argument  from  them. 

**  My  Lords,  this  question  is  to  be  decided  by  diseuasing  it 
upon  principles,  by  discussing  it  with  reference  to  the  eases  whkb 
hare  been  determined,  and  by  endeavouring  to  apply,  as  wdl  as  we 
can,  the  principles  resulting  out  of  general  doctrines,  and  the  pnnoh 
pies  to  be  gathered  from  the  cases  which  have  been  decided,  as' 
bear  upon  the  same  points,  applying,  as  well  as  we  can,  those  f» 
dples,  to  assist  us  in  the  construction  of  this  instrument. 

**  My  Lords,  I  shall  begin  with  the  cases  first ;  because^  if  it  b» 
true  that  the  case  of  Hay  of  linplum  has  fixed  this  as  a  rule  of  hv* 
as  I  see  some  of  the  judges  in  the  Court  below  seem  to  have  thoqg^tK 
that  the  words  '  heirs-male,'  occurring  in  such  a  destination  as  H^a 
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I  repeat  the  words,  ^  occurring  in  such  a  destination  as  this,'  had         ^^^0* 
that  precise,  fixed,  technical  meaning,  which  no  intention,  howeyer 
clearly  expressed,  conld  control,  which  no  intention,  however  clear-      """^  *'<^- 
If  manifested,  can  separate  from  the  words,  it  is  in  yain  we  look  be-    innbs,  &c. 
rood  the  cases  ;  and  it  is  in  yain  we  look  to  doctrines ;  for  if  there 
be  a  solemn  decision  in  this  House  which  gorems  the  present  case, 
npon  the  ground  upon  which  I  am  now  putting  it,  casdU  quagslio. 
It  ^f ould  be  mis-spending  time  to  discuss  the  matter  further. 

^  Mj  Lords,  Till  I  looked  back  to  the  date  of  the  case  of  Hay  The  Linplum 
fey-,nf#  Hay,  and  found  there  the  name  of  the  person  who  is  now  Case, 
addressing  your  Lordships,  as  having  been  counsel  in  it,  I  acknow- 
lacifjre  to  your  Lordships,  that  I  had  totally  forgotten  the  case, — that 
I  loiew  no  more  of  it  when  it  was  mentioned  at  the  Bar,  than  if  I 
hatd  never  been  employed  as  counsel  in  it.  I  have  two  apologies  to 
malce  £ir  that  to  your  Lordships ;  one^  that  I  have  lived  many  years 
sLxMse  that  case ;  and  the  other,  to  assure  your  Lordships,  that  I  am 
not  surprised  that  so  much  matter  as  has  been  pressed  into  my  head 
iince,  should  have  pressed  out  of  my  head  the  matter  which  was  then 
lA  it.  I  have,  however,  my  Lords,  the  papers  in  that  case  before 
Vie  ;  and  the  question  is,  Whether  it  be  possible  to  maintain,  first, 
tbat  tiiis  was  necessarily  the  opinion  of  the  House  of  Lords  when  it 
decided  that  case  ?  Secondly,  If  this  was  not  necessarily  the  opin- 
i<>o  of  the  House  of  Lords  when  it  decided  that  case,  whether  the 
Bouse  went  upon  any  other  principle,  than  that  it  thought  itself 
^KMund,  in  that  case,  to  say,  that  it  was  the  intention  of  the  author  of 
^b^t  deed,  that  the  heirs-male  generally  of  Alexander  Hay  should 
'^ike ;  or  that  it  was  not  the  clear  manifest  intention  that  they  should 
i^ot  take.  My  Lords,  Before  I  state  to  your  Lordships  the  deed  it- 
^l£  which  was  construed  in  the  Linplum  case,  you  will  permit  me 
^  say,  that  the  question.  Who  are  meant  by  a  destination  ?  has 
^^een  considered  with  more  or  leas  of  laxity  by  different  Judges  in  the 
C^MHTts  below.  Some  of  them  seem  to  have  been  of  opinion,  that 
^vitiils,  which  are  siriclissimi  Juris,  are  so  with  respect  to  the  fetters 
<>^]y.  Others  have  thought,  that  they  were  striciissimi  juris  with 
^^apetl  to  the  construction  of  the  words  whidi  were  meant  to  de- 
scribe the  persons  intended  to  take  under  the  destinations :  and  it  has 
l>ecn  put,  And  well  put  to  us,  that  it  is,  in  a  sense,  a  question  of 
fetteis ;  because  it  is  necessary  for  eveiy  person  put  under  fetters  to 
^  able  to  collect  in  a  deed,  whom  the  fetters  attach  upon,  and  by 
•wbaa  those  fetters  can  be  enforced ;  and  I  think  I  may  therefore, 
^  •  sense,  venture  to  state  to  your  Lordships,  that  the  constructioii 
^^opted  ought  to  be  the  dear  and  fair  construction  of  the  words. 

^  My  Lords,  The  Linplum  case  arose  upon  a  settlement,  with  re- 
•^leiice  to  which,  I  should  not  do  justice  to  the  present  case,  if  I  did 
"®^  state,  that,  like  thisRoxburghe  case,  it  was  a  regular  entail ; — like 
^^  Boxburghe  case,  it  was  not  to  take  effect  till  after  the  entailer  s 
^^90k  I — Kke  this  Roxbuighe  case,  the  question  discussed  and  decid- 
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1810.        ed  in  it  was  a  question  of  competition  between  heirs,— 4t  uitoIf*— 

■  nothing  with  respect  to  creditors  or  onerous  purchasers  :  there  ^^ 

KER,  &u.      Qot  therefore  that  distinction  in  it,  which,  your  Lordships  recoil  ^ 

iNNRs  &c.     ^^  h&ye  heard  much  of  at  the  Bar ; — it  was  upon  the  oonstmcl^^ 

of  a  clause,  relating  to  a  destination — it  was  upon  the  constiue  ^|; 

of  a  clause,  upon  which  the  question  depended.  On  whom,  an^^  ^ 

faTOur  of  whom,  the  fetters  were  imposed  ? — ^it  was  upon  a  ^ooq. 

struction  of  a  deed,  in  which  it  is  undeniably  true,  that  tfa«e  ^rerv 

strong  circumstances  to  infer  an  intention,  in  the  use  of  the  ^^ordg 

*  heirs-male,'  to  limit  to  *  heirs-male  of  the  body'  of  the  party.  It 
is  indisputably  true,  too,  that  it  was  a  case  in  which  suhseqneot 
substitutions  included  the  very  individuals  who  would  fall  under  ib» 
description  of  heirs-male  of  Alexander  Hay.  It  was  a  case,  too,  is 
which  it  must  be  admitted,  that  a  very  useless  but  anxious  attempt 
was  made  to  separate  the  Linplum  property,  in  certain  events  whieh 
might  take  place,  from  the  Tweeddale  property,  from  the  Dnimmel* 
zier  property,  from  the  Roxburghe  property.  It  was  a  esse,  is 
which  it  must  be  indisputably  admitted  too,  that  the  phraseologj  of 
the  deed  furnished,  in  different  instances,  and  in  numerous  instaneeii 
both  the  words  *  heirs-male,*  '  heirs-male  of  the  body,'  and  the 
words  *  heirs-male  whatsoever.'  It  was  a  case  too  in  which*  in  oer- 
tain  events,  the  supposable  intention  of  the  author  of  the  deed,  I 
say  the  supposable  intention  of  the  author  of  the  deed,  (for  thoo^ 
in  the  construction  of  instruments,  we  are,  judicially  speaking,  tt 
suppose,  that  every  granter  foresaw  all  the  events  to  which  his  woidi 
can  be  applied,  yet,  in  point  of  fact,  we  know  that  is  not  the  eaie)t 
that  the  supposable  intention  of  the  entailer  would  be  defeated.  AH 
these  circumstances  may,  I  think,  be  predicated  of  that  linptvB 
case ;  and  it  is  fit  that  your  Lordships,  with  a  view  to  determine 
what  weight  is  due  to  my  opinion,  should  be  informed,  that  I  an 
aware  that  all  those  circumstances  may  be  predicated  of  that  case* 

"  Having  stated  so  much,  your  Lordships  will  now  permit  me  to 
state  to  you  the  substance  of  the  deed  in  that  case.  It  was  mode 
by  Sir  Robert  Hay  of  Linplum  ;  and  he  disponed  to  himself,  and  to 
his  sister  Lady  Margaret  Hay  in  liferent,  and  to  the  second  soo  to 
be  procreated  of  the  body  of  the  Most  Honourable  John  Marqub  of 
Tweeddale,  and  the  lawful  heirs-male  of  his  body,  in  fee.  And  I 
stop  here  a  moment  to  observe,  that  this  case  was  open  to  preciirff 
the  same  observations  as  have  been  made  upon  the  Roxbor;^  ctte; 
that  there  are  express  limitations,  in  four  or  more  instances,  prior  to 
the  destination  to  Alexander  Hay,  to  persons,  i^nd  *  the  heirs-iiiaie 

*  of  their  bodies  begotten,'  in  terms;  tlic^n  to  the  third  hiwiuleoi* 
and  to  the  heirs-male  of  his  body  ;  and  so  on,  to  all  the  Marqnii'f 
younger  sons,  one  after  another ;  and  failing  all  his  lawful  eooi, 
and  the  lawful  heirs  of  their  body,  to  the  Right  Honourable  Loid 
Charles  Hay,  brother-german  of  the  Marquis,  and  the  heirs-nule  to 
be  procreated  of  his  body  ;  whom  fmling,  to  the  Right  HononrsUe 
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€korge  Haj,  another  brother-german  of  the  Marquis,  and  the        1810. 
1  heirs-male  to  be  procreated  of  his  body ;  whom  failing,  to 


ander  Hay,  second  son  to  Alexander  Ilay  of  Drammelzieri      ^^^%  ^c* 
;  and  his  lawful  *  heirs-male.'     My  Lords,  This  second  son  had  ^  ^ 

der  brother  of  the  name  of  William,  and  he  had  either  three 
iir  younger  brothers ;  and  I  press  upon  your  Lordships'  attention 
circumstance,  that  he  had  three  or  four  younger  brothers  ; 
)m  &iling,  to  the  Honourable  John  Hay  of  Belton,  Esq. ;  and 
awful  heirs- male.'  He  had  also  a  younger  brother;  *  whom 
ing,  to  the  Honourable  John  Hay  of  Lawfield,  Esq. ;  and  his 
fttl  heirs-male.'  I  think  I  am  correct  when  I  say  there  was  a 
iger  brother  of  him  also ;  *  whom  failing,  to  Lord  Robert  Ker, 
ond  lawful  son  to  the  Duke  of  Roxburghe,  and  his  lawful  heirs- 
le  ;  whom  failing,  to  the  heirs-female  lawfully  to  be  procreate  of 
i  bodies  of  the  several  persons  aboye  mentioned,  one  after  the 
ler,  beginning  with  the  heirs-female  to  be  procreate  of  the  body 
die  said  Jolm  Marquis  of  Tweeddale,  and  obserring  the  same 
Isr  and  course  of  succession  above  written,  the  eldest  heir-female 
iling  heirs-male,  always  secluding  the  rest^  and  succeeding  with- 
it  division  ;  and  that  whenever,  and  as  oft  soever  as  the  sucees- 
m,  upon  the  failure  of  heirs-male,  shall  happen  to  fall  or  devolve 
heirs-female  ;  whom  failing,  to  my  own  nearest  lawful  heirs  and 
ngnees  whomsoever.' 

*  Your  Lordships  therefore  perceive,  that  the  destination  was  of 
I  sort :  It  was  a  destination  to  the  second  and  other  sons,  and  the 
i»-male  of  their  bodies,  of  the  Marquis  of  Tweeddale ; — ^it  was  a 
ttination  to  Lord  Charles  Hay,  and  the  heirs-male  of  his  body ; — 
vas  a  destination  to  Lord  George  Hay,  and  the  heirs-male  of  his 
ly; — ^it  was  a  destination  to  the  second  son  only  of  AJexander 
7  of  Drummelsier,  and  his  heirs-male  ; — ^it  was  a  destination  to 
tj  of  Belton  himself,  and  his  heirs- male ; — ^it  was  a  destination  to 
ly  of  Lawfield  himself,  and  his  heirs-male ; — it  was  a  destination 
the  second  son  of  the  then  Duke  of  Roxburghe,  and  his  heirs-male ; 
ind  then  it  was  a  destination  to  the  heirs-female  of  the  bodies  of 
s  several  persons  above  mentioned,  and  the  heirs  procreated  of 
sir  bodies.  Your  Lordships  will  be  good  enough  to  keep  in  mind 
K  nuiegating,  (if  I  may  so  express  myself),  the  variegating  nature 
these  respective  destinations. 

**  My  Lords,  He  proceeded  to  bind  and  oblige  his  heirs  to  infeoff 
1  fteie  persons,  Mrs.  Margaret  Hay,  his  sister,  in  liferent,  and  the 
eond  son  of  the  Marquis  of  Tweeddale  in  fee,  and  on  failure  of 
tnii  the  other  substitutes  and  heirs  of  tailzie  above  specified  ;  and 
wn  he  goes  to  that  part  of  the  instrument  which  contains  an  obli- 
tticni  to  resign.  He  repeats  in  that  again  the  same  limitations ; 
^  then  he  proceeds  to  state  himself  thus  :  '  With  this  express  pro- 
vition,  that  the  said  second  lawful  son  to  be  procreate  of  the  said 
^'^uisof  Tweeddale,  and  the  heirs-male  of  his  body,  and  also  the 
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1810.        *  whole  heirs  of  entail  before  mentioned,  sncceeding  in  the  right  of 
.........     *  the  said  lands,  annuahrentSy  and  others^  shall  be  obliged  to  aanuse, 

KBBy  &c.      '  and  constantly  to  retain,  use»  and  bear,  the  surname  and  dengsfr- 

J!'  fl.^     *  ^^  ^^  ^^y  ^^  Linplum,  and  use  the  arms  and  ooatoarmorial  of 

*  this  familjy  as  their  own  surname,  designation,  and  coat-aimQiial 

*  in  all  time  coming.  And  it  is  hereby  farther  prorided  and  dedsni 
^  that  it  shall  not  be  leisome  nor  lawful  to  the  said  seoond  ton  to 

*  be  procreate  of  the  said  Marquis,  or  the  lawful  *  heirs-male  of  h^* 

*  (that  is»  the  lawful  heirs-male  of  his  body),  nor  to  any  of  die  nU 
<  heirs  of  tailzie,  nor  their  descendants,  to  alter  that  destinatioii.' 
I  will  not  trouble  your  Lordships  by  going  through  all  the  proUs" 
tory,  resolutiye,  and  irritant  clauses :  the  first  material  oxprMBW 
that  occurs  here  to  be  laid  hold  o£  by  way  of  applying  it  as  a  coih 
text,  constructive  of  the  clauses  of  destination,  whidi  I  need  not  id 
your  Lordships  are  the  clauses  most  material  to  be  looked  at  ii 
these  cases,  is  this :  *  It  shall  not  be  leisome  nor  lawfiii  to  the  nii 

*  second  son  to  be  procreate  of  the  said  Marquis,  nor  the  lawfol  hat 
*'  male  of  his.'  My  Lords,  No  man  can  deny,  that  the  wsidi^ 
^  lawful  heirs  male  of  his,'  there  mean,  ^heirs-male  of  the  bodj,' 
because  these  his  lawful  heirs-male  who  were  to  take  were  heiis-ailt 
of  the  body ;  and  therefore  this  is  an  instance  of  itself  not  how  Hit 
may  be  in  general  cases,  or  in  most  cases,  or  in  any  particoUir  cmo 
other  than  this,  to  say  that  the  words  '  lawful  heirs-male'  witt 
admit  of  a  construction,  which  gives  to  them  the  same  BManng 
as  if  the  words  had  been  *  lawful  heirs-male  of  the  body  ^'  hot  it 
proves  this  truth  undeniably,  that  there  majf  be  some  eases  in  wkick 

*  lawful  heirs-male '  must  mean  '  lawful  heirs-male  of  the  body  i  fti 
here  they  cannot  mean  any  thing  else.     *  Nor  to  any  of  the  aii 

*  heirs  of  tailzie,  nor  their  descendants  :*  It  was  observed  npoa  te 
words,  *  their  descendants,'  that  these  words  were  material  to  ikov 
that  the  author  of  this  deed  meant  throughout  *  heira-male  of  At 

*  body,'  because  none  but  heirs-male  of  the  body  can  be  desdiri- 
ants.  It  was  answered  on  the  other  side,  that  the  word,  at  any  iil% 
was  but  surplusage ;  that  the  words  <  heirs  of  tailzie^'  would 
all  heirs  of  tailzie,  whether  descendants  or  not ;  and  thai  the 
^  their  descendants'  were  most  clearly  used»  not  in  thdr  stngtpo- 
per  sense,  because  descendants  would  not  only  include  heiia-flMlftf 
the  body,  but  heirs-female  of  the  body  ;  and  the  qnestioin  upon  tk 
whole  instrument  was,  Whether  *  lawful  heirs-mtJe/  *  lawM  Un 
'  of  lus»'  '  lawful  heirs  of  his  body,'  ^  heirs  of  tailzie/  '  or  dsnenl- 

*  ants,'  were  not,  each  and  every  one  of  them,  meant,  r^readio  Jn^i^ 
singulis^  to  describe  the  heirs  of  tailzie,  whether  hmr^male  geiMiil 
or  heirs  male  of  the  body,  as  the  whole  of  the  respective  daosai  rf 
destination  pointed  them  out,  as  being  heirs- male  general,  or  hstt 
male  of  the  body.  In  another  party  the  expression  is,  *  lawfinl  Wi*' 
^  male  aforesaid,'  which  mai^  mean  both  species  of  heinnnale.   Kii 
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be  obserred,  that  the  word  *  descendants  *  occurs,  I  think»  fiTe  or       isio. 
different  times  in  the  instrument.  .......i.. 

^  Mj  Lords,  There  was  then  a  clause  which  was  thought  to     ^■*>  ^* 
OMiteriaL    After  describing  the  several  cases  and  acts  in  which  ^'a 

I  by  which  this  tailaie  might  be  prejudiced,  it  says,  *  Then  and  in 
tiat  case,  every  one  of  the  facts  and  deeds  to  be  done  in  contra- 
mtion  hereof  by  the  said  second  lawful  son  to  be  procreate  of  the 
lid  John  Marquis  of  Tweeddale,  or  his  *  heirs-male '  aforesaid.* 
ere  your  Lordships  see,  that  the  words  ^  heirs- male '  apply  to  tiiose 
ua  are,  in  the  beginning  of  the  deed,  expressly  described  as  heirs- 
Je  of  the  body  lawfully  begotten.  In  the  passage  I  have  last  read, 
eie  are  no  such  words  as  '  of  the  body  lawfully  begotten ;'  but 
ere  is  a  context  which  must  help  you  to  the  construction  of  the 
NDds  *  heirs-male'  in  the  clause  I  have  pointed  out,  regard  being 
A  to  the  clause  destining  to  heirs-male.  This  simple  word  *  afore- 
aid*  is,  as  the  word  ^said'  is  in  many  instances,  as  the  words 
lisrein  before  provided,'  '  herein  before  nominated/  are  in  many 
oteDces,  explanatory  words  of  context,  this  word  of  context  going 
)  make  out  what  heirs-male  are  intended  in  the  description  to  which 
w  word  is  annexed.  *  And  further,  the  said  second  lawful  son  to 
B  procreate  of  the  said  Marquis  of  Tweeddale,  and  his  *  heirs  afore- 
Mid  :'  There,  your  Lordships  observe  the  word  *  male ''  is  dropped, 
I  iveli  as  the  words,  *  of  the  body,'  and  the  word  *  aforesaid '  must 
t  imdostood  as  the  context  to  the  word  *  heirs,'  including  in  it  a 
eieiiption  amounting  to  precisely  the  same  as  if  the  word  *  male ' 
id  been  inserted,  and  as  if  the  words  '  lawfully  begotten  of  their 
dies,*  had  also  been  inserted. 

There  was  then  a  clause,  my  Lords,  which  is  a  very  material  one. 
f  it  shall  happen  that  the  right  of  the  subjects  hereby  entailed 
kail  devolve  to  the  said  second  lawful  son  of  the  Marquis  of  Tweed- 
ale  before  his  existence,  then  it  shall  be  lawful  to  the  said  Lord 
Skuies  Hay,  or  to  the  nearest  heir  of  entail  in  being  at  the  time, 
»  establish  titles  in  his  person  to  the  lands  and  others  therein 
sentioned,  and  to  enjoy  the  rents  and  profits  thereof,  until  the  first 
lartmmas  or  Whitsunday  inclusive  following  the  birth  of  the 
lid  Marquis's  second  son ;  and  then  the  said  Lord  Charles,  or 
taaiest  heir  aforesaid,  shall  be  obliged  to  denude  himself  in  favour 
€  the  said  Marquis*s  second  son,  in  the  same  manner  as  is  here  pro- 
ided  if  the  said  Lord  Charles  Hay  had  succeeded  upon  a  contra- 
'ention  of  an  heir  of  entail.'  The  professed  object,  your  L<H:d8hips 
serve,  of  this  deed  is,  that  the  Tweeddale  estate  and  the  Linplum 
late  should  not  come  together  ;  and  at  the  same  time  the  express 
jeet  is,  that  the  Linplum  estate  should  go  to  the  second  son  of  the 
ittqnia,  whether  he  was  come  into  being  at  the  time  the  suc- 
■non  opened  to  him  or  not ;  and  I  think  I  may  venture  to  repeat 
te  observation  with  which  I  troubled  your  Lordships  on  Saturday,  that 
obody  can  doubt  that  these  words  *  second  son  '  must  mean  siecond 
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1810.  son  for  the  time  being,  and  that  it  is  a  singular  term,  indading  a 
■  ■  persons  who  might  answer  that  description. 
KBB,  &c.  a  iviy  Lords,  We  learn  that  the  events  that  happened  were  these 
iHNfcs,  &c.  ^^  Robert  Haj  died  withont  issue  in  1751.  I  ought  to  hare  met 
tioned,  because  it  is  a  circumstance  taken  notice  of,  and  for  that  id 
son  only  I  ought  to  mention  it,  as  I  really  do  not  think  there  is  on 
weight  in  it,  that  he  had  executed  a  settlement  of  his  person: 
estate  in  favour  of  the  same  series  of  heirs,  which  was  onlj  anotbi 
proof  of  his  determination  to  use  the  same  destinations.  He  & 
without  issue  in  1751;  and  John,  then  Marquis  of  Tweeddale^  hai 
ing  but  one  son,  the  succession  devolved  upon  Lord  Charles  Hsj 
the  Marquis's  immediate  younger  brother,  and  the  first  sabsdtiite  i 
the  aforesaid  deed  of  entail,  failing  younger  sons  of  Marquis  Johi 
Lord  Charles  also  having  died  without  issue,  the  snooession  nei 
opened  to  Lord  Qeorge  Hay,  the  youngest  brother  of  the  Mar^uL 
The  Marquis  of  Tweeddale  left  issue  an  only  son,  an  infant,  who  die 
in  1770,  when  the  dignity  and  estate  of  Tweeddale  devolved  vpc 
Lord  George  Hay,  the  late  Marqub,  (who  was  such  at  the  time  thi 
case  occurred).  Alexander  Hay,  the  second  son  of  Alexander  Hay 
of  Drummelzier,  and  the  next  notninatim  substitute  in  Sir  Robert 
Hay*s  deed  of  entail,  having  died  before  this  period  withont  umn, 
the  respondent,  Robert  Hay  of  Drummelzier,  who  was  one  of  Vt 
younger  brothers,  insisted,  that,  as  heir- male  of  his  brother  thede- 
ceased  Alexander,  heir-male  of  him,  though  not  heir  of  his  bodyi  W 
was  entitled  to  the  estate  ;  he  brought  an  action  for  the  purpoierf 
trying  that  question  ;  and  having  brought  that  actioD,  it  was  dete- 
mined  by  the  Court  of  Session,  and  1  think  afterwards  by  jsff 
Lordships,  that  the  Marquis  was  entitled  to  keep  these  estataitill 
he  should  have  a  second  son  of  fourteen  years ;  and  the  estste  of 
Linplum  was  accordingly  held  by  the  Marquis  till  his  death  in  1787* 
Upon  that  the  respondent  renewed  his  claim,  and  there  was  as  sd- 
verse  competition  for  the  estate.  The  appellant  was  Miss  Fisseei 
Hay,  who  was  the  only  child  of  the  marriage  of  William  Hay  aid 
the  deceased  Lady  Catherine  Hay.  She  insisted,  she  bad  a  titkio 
the  estates  under  the  effect  of  that  clause  of  destination  lASA  I 
have  stated  to  your  Lordships,  relating  to  females  who  were  to  tabf 
and  the  question  which  was  actually  agitated  and  decided  in  tkit 
cause  was.  Whether  the  brother  of  Alexander,  as  the  heir-male  of 
Alexander,  was  entitled  to  the  estate  ?  or,  whether  the  limitatiooto 
the  heir- male  of  Alexander  meant  a  limitation  to  the  heirs-naleof 
his  body  ?  If  it  did,  his  brother,  not  being  the  heir-male  of  his  bodlf^ 
could  not  take,  and  then  the  substitution  of  the  female  line  had 
opened. 

'*  My  Lords,  The  Court  of  Session  were  of  opinion  that  iks« 
ander*8  brother  was  entitled,  and  that  this  instrument  was  so  to  be 
construed.  They  did  not  form  that  opinion  either  npon  the  notioA 
that  the  terms  were  altogether  inflexible,  or  upon  the  notion,  ^ 
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tlrere  was  nothing  in  the  deed  to  show  that  it  was  not  the  intention        1810. 
of  the  author  of  the  deed,  that  those  words  were  to  have  in  construe 
tion  what^  it  was  admitted  on  all  hands,  was  their  ohvioas  meaning, 
and  their  prima  fade  meaning.    They  seem  to  have  relied  also  upon 
a  case  of  Baillie  versus  Tennant,  which  does  not  appear  to  me  to 
have  had  much  application  to  the  subject  that  came  before  your 
Lordships  in  the  Linplum  case,  when  it  was  argued  at  this  Bar.     I 
<»nnot  charge  my  recollection  with  the  matter  of  fact  by  whom  the 
linplum  case  was  argued  on  all  sides.      I  think  it  was  argued 
hy  Mr.  Wight  and  Mr.  Tait,  both  gentlemen  whom  your  Lordships 
recollect  to  hare  been  very  considerable  in  their  profession.    I  speak 
irom  a  full  persuasion  upon  memory,  when  I  say,  it  was  very  ably 
argued  by  the  late  President  of  the  Court  of  Session  ;  and  I  had 
the  honour  of  giving  him  my  very  feeble  assistance  upon  that  occa- 
sion.    I  observe  that,  in  his  situation  as  Lord  President,  he  makes 
^ipon  die  present  occasion  an  observation,  to  the  accuracy  of  which 
2  can  bear  a  good  deal  of  testimony,  I  mean  from  my  own  indivi* 
^ual  experience,  that  we  professional  men  are  sometimes  extremely 
dscontented  with  decisions  which,  after  a  lapse  of  some  few  years, 
perhaps,  we  can  subdue  our  obstinacy  so  far,  as  to  admit  them  to  have 
Ibeen  quite  right.     I  believe  we  were  both  out  of  humour  with  the 
decision,  perhaps  not  very  reasonably. 

**  My  Lords,  The  whole  argument  was  before  your  Lordships  in 
the  papers  laid  upon  your  table,  signed  by  Mr.  Wight  and  Mr.  Tait ; 
and  it  does  appear  to  me  to  be  so  material  to  lay  the  whole  of  that 
argument  before  your  Lordships  again,  with  some  comments  upon 
it,  with  a  view  to  the  right  decision  of  this  case,  that  I  am  sure  your 
liordships  will  spare  me  as  much  time  as  shall  be  necessary  for  that 
purpose.  My  Lords,  if  it  had  been  true  that  the  Noble  Lord  who 
then  sat  upon  the  wool- sack,  and  any  other  Noble  Lords  then  pre- 
sent in  the  House,  deemed  it  to  be  clear  in  the  law  of  Scotland,  that 
these  words  ^  heirs-male '  occurring  in  such  a  deed  as  this  Linplum 
charter,  looking  at  the  clause  in  which  it  occurred — looking  at  all 
the  expressions  of  the  instrument — ^that  they  necessarily,  impera- 
tirely,  and  inflexibly  must  mean  '  heirs-male  general ;'  to  be  sure 
they  suffered  Mr.  Tait,  Mr.  Wight,  Sir  Hay  Campbell,  and  myself 
to  he  guilty  of  a  great  deal  of  impertinence,  for  it  was  argued  at 
much  length — ^your  Lordships  will,  I  think,  see  by  the  cases,  that 
the  case  turned  upon  this, — ^that  the  words  '  heirs- male '  had  a  prima 
facie  obvious  fixed  meaning,  not  to  be  torn  from  them,  except  upon 
what  might  be  stated  to  be  declaration  plsdn  of  intention,  and,  to 
use  Lord  Hobart's  phrase,  declaration  plain,  or  absolutely  necessary 
implication. 

<^  Your  Lordships  will  see,  from  the  printed  cases,  that  the  argu- 
ment went  upon  the  question,  Whether  the  intention  was  sufficient^ 
ly  manifested  to  destroy  the  general  meaning  of  the  words  ?  When 
I  say  it  went  upon  the  question,  whether  the  intention  was  sufficient- 
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1810.  ly  znanifesfted,  I  do  not  mean  to  say  the  other  qnestiOQ  ivm  not 
■  ■    discussed — far  frcnn  it; — ^but  that  the  decision  did  not  neoaiBiilj 

&EB,  &c.  establish  that  principle  of  inflexibility,  which  has  been  oontendedk 
at  your  Lordships*  Bar,  I  think  myself  fully  entitled  to  assert  I 
am  confident  that,  if  it  had  been  the  intention  of  this  House  to  hsve 
asserted  a  great  principle  of  that  kind,  your  Lordships  would  law 
found  it  embodied  in  the  judgment;  ai^  if  you  do  not  find  itesh 
bodied  in  the  judgment,  and  the  case  will  admit  of  a  considenliea 
not  necessarily  establishmg  so  large  a  principle  as  that,  your  Lori* 
ships  will  hardly  infer,  that  the  case  meant  for  ever  to  ei^lisk  dat 
as  a  principle,  and  an  inflexible  rule  of  law.  I  am  sure  I  need  aot 
remind  your  Lordships  of  the  caution  with  which  you  proceed  si  to 
laying  down  principles  to  regulate  cases — not  laying  them  dons 
unnecessarily — ^not  forbearing  to  express  them  when  you  mssn  to 
establish  them ; — ^you  do  it  with  care  in  English  appeals — but  nkk 
respect  to  Scotch  causes,  I  never  saw  any  one  sit  upon  that  wool- 
sack who  did  not  think  that  he  was  called  upon  to  act  Teiy  caiefslly 
and  cautiously,  and  clearly,  in  laying  down  general  pcindpla,  ci 
acting  upon  general  principles  not  expressed  in  judgment,  thatdwiH 
regulate  questions  of  Scotch  title.  As  to  the  principles  upon  wUel 
these  deeds  are  to  be  construed^ — if  the  author  of  such  a  deed  mii 
— *  I  giro  to  John  and  his  heirs-male'; — and  in  the  next  line  k 
should  say — *  I  mean  by  the  words  '  heirs- male,"  *  the  hein-nskof 

*  the  body,'  it  would  be  difficult,  upon  any  doctrine  or  any  piinc^ 
that  I  hare  heard  of,  to  say,  he  did  not  effectually  destine  to '  hob* 

•  male  of  the  body.'  So  the  nature  of  the  subject  purchased  mKj 
affect  the  construction  of  such  words.  If  a  man,  having  landed  siliiOi 
purchases  an  accessory  subject,  whatever  the  words  are  by  wfaiek 
he  takes  that  subject  to  his  heirs,  you  have  been  told  it  will  go  ti 
that  series  of  heirs  to  whom  the  other  property  is  destined.  A  gmt 
many  cases  have  been  put  in  argument  whidi  go  the  length  of  en- 
tending,  that  where  a  man  by  a  deed  limits  to  A  and  the  heixHSile 
of  his  body,  and  then  to  B  and  *  his  heirs-male,'  with  remainder  le 
his  own  lawful  and  nearest  heirs-male  whatsoever,  and  thea,  hf 
another  deed  of  even  date,  expresses  himself  to  have  limited  to  B^ 
and  the  heirs-male  of  his  body, — the  effect  of  the  latter  deed  niB 
give  a  construction  to  the  words  '  heirs-male'  in  the  former.  Iho0 
cases  were  put,  as  cases  in  which  it  might  be  well  ocmtended,  ttak 
the  author  of  the  deed  had  given  explanation  enough  of  his  deed  to 
authorise  the  Court  to  say,  that  that  intent  expressed  in  sudi  wonii^  ■ 
though  in  another  deed,  could  be  legally  carried  into  eAet.  Mj 
opinion  upon  that  I  do  not  state ;  but  I  have  expressed  an  opiiiei, 
that  a  declaration  plain  in  the  same  deed,  notwithstandiiig  wj 
thing  I  have  heard  urged  to  the  contrary,  may  hatve  mth  an  cflcct* 
My  Lords,  these  who  were  to  answer  Sir  llay  Campbdl  and  a/sdf* 
I  must  say  answered  us  upon  paper  a  little  better  than  we  aaiweiA 
them, — they  gave  an  answer  to  what  was  observed  by  us  npoA  « 


CASES  ON  APPEAL  PROM  SCOTLAND.    439 

rtirj  fiunooB  passage,  quoted  firom  Sir  Thomas  Craig  :  it  was  quoted        1810. 

too  fopeatedly  in  this  case.    '  He  pats  the  case,  of  an  elitail  tdadb     ■ 

*to  A»  dkaredUntf  exi^corpore  masculis;  and  then  to  Bt  et  te*     k*&»  &<^' 

*  rtdibus  ex  ejus  corpore  masculis  ;  and  then  to  C,  et  ejus  hasredibus    ,^^^*  ^^ 

*  mtueuUi  ;  quibuM  omnibus  deficieniibus^  hanredibus  dicH  TitHy  sv»e 
'  primm  persanas  masculis  quibuscunque*  It  was  contended  upon 
Ae  text  of  that  author,  that  he  meant  precisdj  the  same  species  of 
heirs  under  the  words  *  hceredibus  masculis*  of  C,  as  he  did  under 
die  words  *  kasredibus  ex  ejus  corpore  masculis '  widi  respect  to  A 
uid  B ;  and  this  instrument  of  Linplum  having  been  executed  about 
1748,  we  contended  on  our  part,  ihat  the  expressions  *  heirs-male' 
(if  Alexander  really  meant  the  same  heirs  as  Craig  meant,  though  it 
was  said  that  there  was  a  great  deal  mcnre  of  nicety  and  attention  to 
technical  phraaes  in  modem  conveyances  than  there  was  in  ancient 
deeds  or  ancient  writers.  I  cannot  take  upon  myself  here  to  say  to 
your  Lordships  how  that  is  in  point  of  hat ;  and  indeed  I  think  it 
would  be  a  very  dangerous  thing  to  attempt  to  state,  if  I  knew  mote 
ot  the  fiMst,  what  stress  your  Lordships  ought  to  lay  upon  such  a  fact 
in  oonstruing  this  Roxburghe  deed.  One  thing  is  quite  dear,  that 
iB  die  old  inyestitures  of  this  estate,  from  fourteen  hundred  and  odd, 
had  most  technical  limitations  to  the  heirs-male  of  the  body.  It  is 
Bonsistent  with  that  h^,  that  both  expressions  might  be  Used  to 
lignify  the  same  description  of  persons ;  but  it  is  a  dear  feet,  that 
dioee  who  so  describe  tibe  heirs-male  of  the  body,  knew  technically 
bow  to  do  it,  not  only  in  1648,  but  for  at  least  two  centuries  befbre, 
■  sfpears  from  the  settlements  of  this  femily. 

'^  Your  Lordships  will  find,  in  the  printed  case  of  the  respondent 
in  tiie  Linplum  cause,  that  we  were  told,  that  a  single  obsenration 
n^t  be  suffident  to  strip  the  appellant  of  the  aid  she  endeaToured 
to  dmm  from  Sir  Thomas  Craig ;  for  if,  according  to  the  ideas  that 
irei«  in  his  times  entertained  of  tailzied  succession,  '  heirs  of  th^ 
body*  could  only  be  caUed  in  such  a  settlement,  then^  no  doubts  the 
ffpo  terms  of  heirs^male,  and  heirs^male  of  the  body^  must,  in  re* 
tpeci  to  deeds  of  that  sort^  have  been  synonymous ;  and  this  admis- 
Mn  is  fer  from  an  immaterial  one.  It  goes  a  long  way  to  admit  a 
Sin  in  which  *  heirs-male'  would  be  flexible  in  construction ;  but 
it  was  obserred  that  yeiy  different  ideas  were  now  entertained ;  and 
thit  the  distinction  between  '  heirs-male '  and  *  heirs-male  of  the 

*  body'  was  as  well  understood,  and  as  generally  known  as  that 
Wtween  heirs  and  heirs-male«  But,  my  Lords,  *  hdrs,'  by  context, 
WKf  mean  *  heirs-male.'  We  insisted,  that  the  act  of  1685  itself 
famished  an  instance  of  the  flexibility,  not  perhaps  of  the  term 
*  hsiis-male,'  but  of  that  term  *  heirs  ;*  and  that  that  was  furnished 
by  the  dause  which,  your  Lordships  will  recollect,  forms  a  part  of 
itt  *  That  if  the  said  proTisions  and  irritant  clauses  shall  not  be  re- 
'  petted  in  the  rights  and  convejrances  whereby  any  of  the  heire  of 
'  teihie  shall  bruik  or  enjoy  the  tailzied  estate,  the  said  omission 
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1810.         '  8^<^U  import  a  contravention  of  the  irritant  and  resolutive  clauses 

*  ^unst  the  person  and  *  his  heirs^  who  shall  omit  to  insert  the 

KBB,  &c.      '  same,  whereby  the  said  estate  shall  ipso  facto  fall,  accresce,  and  be 
*•  p        *  devolved  to  the  next  heir  of  tailzie.' 

"  To  this  it  was  answered,  and  very  property  answered,  that  the 
word  '  heirs'  there,  is  of  itself  a  more  flexible  term,  as  it  certainly  is, 
than  *  heir-male/  if  heir-male  be  a  flexible  term ;  and  that  the  wmd 

*  heir'  must  receive  its  construction  irom  the  context ;  and  as  to  the 
effect  of  any  entail  which  was  to  be  registered,  if  it  was  an  entail  to 
A  and  the  heirs-male  of  his  body,  and  then  to  B  and  the  heirs-male 
of  his  body,  and  then  to  C  and  his  heirs-male,  and  then  to  D  and 
his  heirs-male  whatsoever — ^then  the  word  *  heir'  in  the  statute  would 
suit  and  accommodate  itself,  referenda  singula  singulis^  to  the  sense 
in  which  it  was  necessary  to  understand  it,  regard  being  had  to  the 
different  series  of  heirs  through  whom,  from  the  heirs  of  tailzie^  the  « 
estate  was  to  pass  ;  and  the  worth  of  the  observation  on  our  part  ^ 
certainly  was  not  considerable. 

*'  My  Lords,  It  was  further  stated  in  the  printed  case,  that  in  that  ^ 

proceeding  which  was  had  when  the  Marquis  of  Tweeddale  was  de*  ^ 

clared  to  be  entitled  to  the  estate  till  he  had  a  second  son  of  four-         «^ 
teen,  the  Lord  Ordinary's  interlocutor  found, '  That  the  deeds  of  en-        — 

*  tail  upon  which  the  question  in  debate  arose,  were  not  devised        .E 
'  upon  any  regular  or  uniform  plan,  and  so  must  be  taken  as  Sir       ^"^ki 

*  Robert  or  his  writer  had  chosen  to  express  them.'    Now,  that  is       ^ss 
the  principle  of  the  decision  which  my  Lord  Ordinary  had  embodied 
in  his  interlocutor.     Is  that  the  language  of  a  roan  who  was  prepar- 
ed to  say,  that  if  there  was  a  regular  and  uniform  plan  in  the  instru- 
ment, in  construing  the  words  of  the  instrument,  he  would  pay  no 
attention  to  it  ?     Is  it  the  language  of  a  Judge,  who  had  before  him 
a  settled,  inflexible,  unbending  rule  of  law,  known  to  him  and  his 
brethren,  which  could  not  be  affected  by  any  plan  or  form  of  instnt- 
ment,  however  regular  or  uniform  ?     No,  my  Lords,  the  ratio  deci^ 
dendij  as  far  as  his  judgment  goes,  is  directly  the  contrary*    The 
respondent  then  further  said,  that  if  the  intention  was  to  prevail  over 
the  words,  the  appellant's  claim  to  the  succession,  taken  upon  the 
question  of  intention,  was  ill  founded ;  for  she  would  be  obliged  to 
make  out,  that  the  author  of  this  deed  intended,  having  given  an 
estate  to  the  second,  and  other  sons  of  the  Tweeddale  family,  and 
the  heirs-male  of  their  bodies, — having  passed  over  the  father  and . 
the  elder  brother  of  Alexander  Hay^  and  given  an  estate  to  him  ; 
his  heirs-male,  Alexander,  the  second  son^  having  a  third,  fourth, 
and  fifth  brother,  three  or  four  younger  brothers,  it  is  not  matcdaL^ 
how  many, — that  it  was  the  intention  of  the  author  of  the  deed^ 
although  they  might  take  as  his  heirs-male,  to  pass  them  all  over, — 
to  pass  every  one  over,  though  he  had  not  substituted  them  eo  no^ 
mine,  as  be  had  substituted  the  third,  fourth,  fifth,  and  sixth,  and 
other  sons,  in  the  preceding  destinations  ;    and  that  he  not  only 
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meant  to  pass  oyer  them,  and  to  let  in  before  them  Hay  of  Belton,  and        1310. 
lis  lawfiilheirs-male,  and  Hay  of  Lawfield.and  his  lawful  heirs-male, 


ind  Lord  Robert  Ker,  the  second  son  of  the  Dake  of  Roxburgbe,     kbb,  &c. 
ind  his  lawful  heirs-male ;  but  with  a  priority  to  the  younger  bro-  ••  . 

ther  of  Hay  of  Belton,  to  let  in  Hay  of  Lawfield,  and  his  heirs-male,  ' 

uid  with  a  priority  to  the  younger  brother  of  Hay  of  Lawfield  to  let 
in  Lord  Robert  Ker,  the  son  of  the  Duke  of  Roxburgbe,  and  his 
heirs-male  generally  ;  and  to  let  in  the  whole  females  who  were  to 
succeed,  with  a  priority  to  the  younger  brothers  of  Alexander  Hay 
of  Drummelzier,  Hay  of  Belton,  and  Hay  of  Lawfield. 

^^  My  Lords,  I  beg  your  Lordships'  attention  to  a  reason  which 
was  then  stated,  and  which  was  much  relied  upon  at  that  time, 
which  has  a  very  strong  bearing  upon  the  present  case.     In  the  con- 
struction of  instruments,  it  is  one  thing,  by  construction,  to  include 
persons  who  may  be  intended  to  be  included,  though  not  named, 
and  another  thing,  by  construction,  to  endeavour  to  exclude  those 
who  might  not  be  intended  to  be  excluded.     In  the  case  of  Hay  of 
Drummelzier,  this  House  adopted  a  construction,  which  imputed  to 
the  author  of  the  deed,  the  intention  which  it  was  natural  the  author 
of  that  deed  should  hare,  which  did  not  exclude  the  younger  bro- 
thers of  Alexander,  which  did  not  exclude  the  younger  brothers  of 
Hay  of  Belton,  which  did  not  exclude  the  younger  brother  of  Hay 
of  Lawfield*     Your  Lordships  will  pause,  I  think,  before  you  look 
upon  that  as  an  authority  binding  you  to  a  construction,  which  cer- 
tainly does  not  ahiolu(ely  exclude  the  heirs-male  of  the  bodies  of 
Lady  Jane  Ker's  three  younger  sisters,  but  which  in  fact  leaves  them 
little  chance  of  ever  taking  the  estates  beneficially. 

"  My  Lords,  Did  the  counsel  who  argued  that  case  of  Linplum 
suppose,  that  if  there  had  been  a  substitution  of  Alexander's  bro- 
thers one  after  another,  the  decision  would  necessarily  have  been 
the  same  upon  the  words  '  his  heirs- male.'  Mark,  my  Lords,  their 
expression  as  to  this  point.     *  To  suppose  that  Sir  Robert  Hay  in- 

*  tended  to  prefer  to  the  younger  sons  of  Hay  of  Drummelzier,  not 

*  only  Hay  of  Belton,  Hay  of  Lawfield,  and  Lord  Robert  Ker,  but 

*  even  the  heirs-female  of  their  bodies,  and,  in  like  manner,  to  pre- 
*•  fer  Lord  Robert  Ker,  and  the  heirs-female  of  his  body,  to  the 
^  younger  brother  of  Hay  of  Belton,  who  still  exists,  and  the  younger 
'  brother  of  Hay  of  Lawfield,  who  then  existed,  is  altogether  impro> 
<  bable  ;'  whereas,  upon  the  footing  of  his  meaning  to  prefer  all  the 
younger  sons  of  the  family  of  Drummelzier,  in  their  order,  to  the 
other  families  of  Belton  and  Lawfield,  &c.  your  Lordships  will  per- 
ceive an  obvious  and  satisfactory  reason  for  the  difference  observed 
between  the  younger  sons  and  brothers  of  the  Marquis  of  Tweed- 
dale,  and  the  other  substitutes.  The  former  mere  called  separately 
and  seriatim  :  it  mould  therefore  have  been  absurd  to  call  their  heirs' 
male  general ;  and  it  sufficed  to  call  only  the  heirs-male  of  their 
bodies.     But  in  the  other  substitutions,  where  only  one  of  a  jamily 
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1810.        „fgg  named,  it  was  necessary  to  call  ikeir  keirs^mak  gemen 

""—-^^    which,  of  coune,  feiling  male  issoe,  would  carry  the  estate  to  tb 

^*^      *    brothers.    It  is  no  doubt  true,  that,  by  so  doing,  the  sacoessi 

nivEs^  &o.    might  hare  been  carried  beyond  the  brothers.    It  certainly  rn^jb 

and  that  prompts  me  to  state  to  your  Lordships  now,  that,  wU 

may  hare  an  effect  upon  this  case.    It  is  certainly  Tery  true,  li 

although  William,  the  elder  brother  of  Alexander  Hay  of  Dnimmi 

Eier,  was  excluded,  as  far  as  express  nomination  of  odiers  ooidd  c 

elude,  from  this  settlement ;  and  although  it  is  equally  tme,  that  t 

father  of  Alexander  Hay  was  also  excluded ;  and  though  it  was  al 

true,  that  the  Marquis  of  Tweeddale  was  not  intended  to  take ;  a 

equally  true,  that  William  Hay  was  not  intended  to  take ;  dK 

persons  who  were  not  intended  to  take,  in  certain  CTenta,  img 

become  the  heirs-male  of  Alexander  of  Dmmmelsier,  the  aeea 

son.    Admitting  that  to  be  so,  the  argument  proceeded  to  oontea 

that  there  certainly  was  a  strong  ground  for  saying,  that  *  laid 

*  heirs- male*  here  meant  *  heirs-male  of  the  body  ;*  but  as  to  1h 

we  were  told  that  we  must  take  the  whole  of  the  instrument  t^g 

ther ;  and  if  we  find  stronger,  or  as  strong  grounds,  on  the  oth 

hand,  for  sajring,  that  it  was  the  intention  of  the  author  of  the  dbe 

to  use  these  terms  <  lawful  heirs-male' in  their  general  8ense»  we  w3 

interpret  them  in  their  general  sense.    The  sons  of  the  Marqus  « 

Tweeddale  hare  been  called  eo  nomine^  with  the  lawfU  hors-odh 

of  their  bodies.    It  might  undoubtedly,  by  possibility,  hare  happcf 

ed,  that  they  should  all  hare  failed  before  the  author  of  thb  deej. 

and  that  Alexander  himself  might  hare  died; — that  his  yooiipi 

brothers  might  hare  died ; — and  then  that,  contrary  to  the  expeds* 

tion  of  the  author  of  the  deed,  his  elder  brother,  William,  nu^ 

hare  taken.    But  you  cannot,  because  you  see,  that  the  ( 

of  the  intention  of  the  author  of  the  deed  might  operate  a  i 

in  some  cases  which  may  happen,  you  cannot  therefore  say,  yon  iril 

refuse  to  execute  his  intention  in  a  case  in  which  he  has  pluil) 

stated  his  intention.    You  cannot  refuse  to  execute  his  general  is* 

tention  plainly  stated,  because  his  expressions,  in  some  possible  « 

particular  erents,  may  be  suspected  by  you  to  go  beyond  whst  be 

thought  they  might  actually  reach.    The  true  question  upon  the  in* 

strument  in  the  Linplum  case  was  this.  Whether  it  was  made  a 

clear,  by  reasoning  upon  the  fact,  that  persons  excluded  as  nbith 

tutes  would  be  included  as  heirs, — ^by  reasoning  upon  the  woi^ 

'  descendants,' — and  by  reasoning  upon  the  other  topics  that  led  tc 

all  the  material  obsenrations,  whether  it  was  made  so  clear  tbat  b( 

meant  to  exclude  all  the  younger  brothers  of  Alexander  of  Dran< 

melzier, — whether  it  was  made  so  clear  that  he  meant  to  exchrfi 

Uay  of  Belton's  younger  brother,  and  Hay  of  LawfielcTs  yousge 

brother,  that  you  would  renture  to  exclude  them,  by  narrowhig  thi 

terms,  and  the  sense  of  the  terms,  under  which  they  might  be  ni 

eluded,  and,  prima  facie^  were  to  be  taken  to  be  intended  to  b* 

included. 
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^"^  Mj  Lords,  I  admit,  that  it  is  a  daDgerons  rule  of  construction       1810» 
o£  instmmeiits,  which  constraes  them  hj  reasoning  upon  eyents  as 
bnpfobable,  which  the  author  of  this  deed  has  himself  proTided  for. 
— ^1  will  put  your  Lordships  in  mind  of  the  arguments  at  the  Bar,  as    xmmbs,  &c. 
to  the  utter  improhahilitj  of  the  author  of  this  deed  of  1648  having 
ia  his  meaning  any  person  hut  the  eldest  daughter.     It  was  urged, 
that  he,  o£Eering  these  four  young  Ladies  to  Drummonds  and  Flem- 
iBgBy  could  not  think  it  possible  that  they  should  not  come  together ; 
-—that  it  was  quite  absurd  to  suppose  that  he  could  imaginoi  that 
some  or  oth«r  of  them  should  not  marry  some  one  or  other  of  these 
Ladies,  and  have  issue-male  of  their  bodies ; — that  therefore  he 
could  have  actually  meant  nothing  more  than  a  sort  of  verbal  com- 
pliment^ in  this  destination,  to  the  eldest  daughter.     I  need  not  en- 
kige  upon  that ;  but  your  Lordships  will  remember  the  amazing 
nnmber  of  cases  that  were  put,  upon  the  improbability  that  any 
nm,  possessed  of  his  understanding,  should  suppose,  that  the  author 
of  the  deed  could  have  looked  at  them  as  possible  cases ;  yet  I  shall 
■tUy  your  Lordships  hereafter,  from  the  express  words  of  the  deed, 
Ait  all  these  improbable  things  are  not  only  contemplated  by  the 
sothor  of  the  deed  of  1648^  but  are,  tolidem  verbis^  described  and 
provided  for  in  that  deed. 

^  My  Lends,  There  was  then  an  admission,  on  all  sides,  in  the 
Uoplum  case,  that  *  heirs-male*  might  mean  heirs-male  of  the  body 
in  a  particular  clause  of  the  Linplum  deed.  The  deed  provides, 
'  Hist  it  shall  not  be  leisome  nor  lawful  to  the  second  son  to  be 

*  procreate  of  the  said  Marquis,  or  the  lawful  heirs-male  of  his,'  nor 

*  to  any  of  the  said  hdrs  of  tailzie,  nor  their  descendants,  to  alter, 
inoonte,  or  change  the  destination.  To  this  part  of  it,  it  was  an- 
wmni  truly,  that  heirs  of  tailzie  would  take  in  both  the  person  who 
^m  named  as  the  heir,  and  every  species  of  heir,  who  from  him  was 
to  derive  title  to  the  estate.  But  there  is  also  this  clause,  that  when 
the  seesnd  son  of  the  Marquis  of  Tweeddale,  Hay  of  Drummelzier, 
tt  Duke  of  Boxburghe,  comes  to  the  age  of  fourteen,  that  then  the 
light  to  the  lands  and  others  foresaid  shall  fall  and  devolve  to  his 
■M  second  son,  and  to  *  his  heirs-male,' — *  and  so  on  as  often  as 
*the  same  case  happens.'  Now,  when  your  Lordships  recollect, 
Alt  tibe  second  son  of  the  Marquis  of  Tweeddale  was  to  take  '  to 

*  Um,  and  his  heirs- male  of  his  body  lawfully  begotten ;'  and  when 
1^  recollect,  that  the  second  son  of  Hay  of  Drummelzier  was  to 
^  ^  to  himself  and  his  heirs- male,'  without  the  words, '  of  his  body 
'  hwfiilly  begotten,'  and  that  the  second  son  of  the  Duke  of  Rox- 
"*^Bhe  was  to  take  to  him,  and  '  his  heirs-male,'  without  one  word 
^whose  body  they  were  to  be  procreate  ;  I  beg  leave  to  ask,  whe* 
wer  yoa  are  not  compelled  by  the  context  to  say,  that  *  heirs-male* 
^ttie  second  son  of  the  Marquis  of  Tweeddale  means  ^  heirs-male 
^  the  body ;' — ^that  *  heirs- male'  of  the  second  son  of  Hay  of 
I^nmunelzier  means  ^  heirs- male  general  ;* — and  that  the  '  heirs- 
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male'  of  the  second  son  of  the  Duke  of  Roxbmghe  means  '  heii 
'  male  general'  also  ; — that  they  are  flexible  terms,  therefore,  ben 
KBR,  &c.  ing  in  construction,  the  very  same  words  signifying  different  speri 
of  heirs-male,  by  referring  to  different  destinations  for  the  mett 
ing  of  the  words,  as  they  apply  to  each  ; — this  Linplum  deed  itsd 
therefore,  (the  case  which  has  been  supposed  to  establish  inflexib 
the  sense  of  the  words),  proving  that  they  are  flexible  terms  ? 

^*  That  incontestably  proyes  the  same  point  which  I  obsenred  i 
follow  from  another  passage,  that  ^  heirs-male'  may  be  used  in  s 
instrument  to  signify  heirs-male  of  the  body,'  in  respect  to  one,  an 

*  heirs  male  in  general'  as  to  another  person  ;  but  clearly,  that  A 
words  may  mean  heirs- male  of  the  body.  When  I  say  that  the 
may  so  mean,  I  do  not  say  they  must  so  mean  ;  that  is  quite  a  dil 
ferent  thing.  Heirs-male  here,  in  the  clause  cited,  must  raes 
'  heirs-male  of  the  body,'  as  applied  to  one  person,  and  not  *  hein 
'  male  of  the  body,'  as  applied  to  another  ;  and  the  flexibility  of  tK 
term  cannot  be  more  clearly  proved  than  by  such  an  observation  « 
this.  There  is  precisely  the  same  thing  to  be  observed,  if  yon  wU 
look  back  to  the  bond  of  tailzie  by  Hary  Lord  Eer,  on  the  18th  o 
July  1640,  where  it  is  said,  *  The  second  son  procreate  of  the  maiw 

*  riage  shall  succeed  to  the  lands,  baronies,  and  others  specially  and 

*  generally  mentioned,  and  be  provided  thereto,  who  shall  take  upoa 
^  him  the  sirname  of  Ker,  and  carry  and  bear  the  name  and  aimi  of 
'  the  hous  of  Cessfurd  ;  and  that  he  and  *  his  heirs'  (that  iS|  such 
heirs  as  were  to  take,)  *  shall  continue  to  bear  the  said  sirname  and 
'  arms.' 

**  My  Lords,  With  respect  to  this  case  of  Linplum,  I  take  it  to 
have  established  merely  this,  which  I  think  it  does  not  need  sdj 
case  to  establish,  that  the  heirs-male  may  mean,  and  geneiallj  do 
mean,  heirs*  male  general ; — that  in  construing  a  deed  in  which  dicR 
is  a  question  as  to  the  true  intent  of  the  author  of  that  deed,yoaaie 
to  adhere  to  that  as  the  intent  which  is  the  prima  facie  obnooi 
meaning  of  those  words,  unless  you  are,  by  fair  reasoning,— lif 
strong  argument, — by  that  which  amounts  to  necessary  implicatioB 
or  declaration  plain,  driven  out  of  the  obvious  meaning,  and  unleH 
you  can  satisfy  yourself,  that  the  author  of  the  deed  did  not  iDtead 
that  such  should  be  taken  to  be  the  meaning  of  the  words  lie 
has  used,  and  unless  you  collect,  (I  think  I  may  safely  add  ths^ 
and  I  abstain  from  going  further),  that  that  is  not  the  meaning  of 
the  language  of  the  author  of  the  deed,  from  what  the  author  of 
that  deed  has  himself,  by  the  deed,  told  you  is  the  meaning  of  iw 
language. 

'*  My  Lords,  Having  gone  through  this  case,  your  Lordships  will 
permit  me  to  say,  it  is  not,  in  my  opinion,  a  case  which  proves,  disl 
the  word  '  heirs-male'  is  necessarily,  in  every  deed  in  which  it  ooesi^ 
an  inflexible  invariable  term.  Previous  decisions  do  not,  at  leist 
none  which  have  been  cited  to  us,  seem  to  have  amounted  to  a  de- 
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terfnination  that  the  term  was  so  inflexible.    The  case  of  Baillie        1810. 
versus  Teiiiiant»  upon  which  the  judges  seemed  to  hare  placed  great 


\ 


Felianoe  in  the  Court  of  Session,  arose  under  a  will,  or  an  instrument     ker,  Kc, 
in  the  nature  of  a  will,  made  by  a  person  of  the  name  of  William  ^*  • 

Walker.     It  bore  date  on  the  7th  May  1752.     He  says,  for  the  0^^^"' 
loTe,  favour,  and  affection  I  hare  and  bear  to  my  sister  and  her  Baillie  it. 
children  after  named,  upon  whom  I  am  resolved  to  settle  my  real  Tennant. 
estate,  and  to  prefer  them  thereto  next  after  the  issue  of  my  own 
body,  in  the  order  of  succession,  and  in  the  terms,  and  under  the 
oonditions  under  written,  and  for  dirers  and  sundry  causes  and  con- 
nderations  me  hereunto  moving  >  wit  ye  me  to  hare  given,  granted, 
and  disponed,  likeas  I,  with  and  under  the  burdens,  reservations,  and 
conditions  after  specified,  by  the  tenor  hereof,  give,  grant,  and  dis- 
pone, to  myself  in  liferent,  and  to  the  heirs-male  of  my  body ;  whom 
CuliDg,  to  the  heirs* female  of  my  body  in  fee ;  whom  failing,  to  my 
Bster  Isabel  Walker,  relict  of  John  Tennant  of  Handaxwood,  now 
iponse  to  Thomas  Baillie  of  Polkemmet,  writer  to  the  signet,  in 
Hferent,  for  her  liferent  use  allenarly,  in  case  she  shall  happen  to 
nnive  me,  and  after  her  decease,  to  Alexander  Tennant,  my 
nephew,  eldest  lawful  son  to  my  said  sister,  and  procreate  betwixt 
her  and  the  said  deceased  John  Tennant,  and  his  heirs  or  assigneeSf 
M  fee  ;  whom  failing,  to  William  Baillie,  eldest  lawful  son  to  the 
isid  Thomas  Baillie,  procreated  between  him  and  my  said  sister,  his 
ban  or  assignees,  also  in  fee ;  whom  all  failing,  to  my  own  nearest 
and  lawful  heirs  and  assignees  whatsoever. 

^  Now,  my  Lords,  the  question  that  arose  in  that  case  between 
Ae  parties,  arose  in  consequence  of  the  following  circumstances 
hariqg  taken  place.  After  the  death  of  Mr.  Walker,  Colonel  Alex- 
ander Tennant,  the  first  substitute,  entered  into  possession.  He 
&d  without  a  settlement ;  and  then  a  competition  arose  between 
Ui  niter  and  heir  at  law,  Mrs.  Agnes  Tennant,  and  the  next  noms- 
"0^  substitute,  Mr.  William  Baillie  ;  the  former  contending,  that 
^wocd  *  heirs'  in  Mr.  Walker's  instrument  ought  to  be  taken  in 
^  proper  and  technical  sense,  to  signify  heirs  general ;  the  latter, 
tliat  it  ought  to  be  restricted,  from  the  presumed  will  of  the  maker 
^die  deed,  to  heirs  of  the  body.  The  Court  of  Session  thought  so  ;* 
hat  this  House  reversed  their  judgment ;  and  I  take  it,  that  what  is 
U  down  in  that  judgment  of  reversal  amounts  to  neither  more  nor 
kai  than  this,  that  the  author  of  that  settlement  professed  regard  to 
two  diildren  after  named ;  that  he  had  made  a  disposition  to  the 
^  of  them,  his  heirs  and  assignees,  and  failing  them,  to  the  other, 
1^  hmis  and  assignees.  Your  Lordships  will  take  notice,  that  here 
tt  nodung  in  the  terms  of  this  settlement  which  looks  like  a  succes- 
''^^  to  be  enforced  by  prohibitory,  irritant,  and  resolutive  clauses ; 
'^^^^g  of  context  in  the  destination  itself ;  nothing  of  declaration 
w  limited  meaning  to  be  found  in  the  other  provisions  of  the  deed  ; 
'^ng  but  a  destination  to  the  first,  his  heirs  and  assignees,  as  dry 
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Case  of  Ball 
«.  Coutts. 


as  a  destination  to  Lady  Jane  Ker  and  her  heirs^maley  withoat  moi 
wonld  be ;  nothing  like  a  clause  describing  the  person  to  take^  wii 
reference  to  marriage,  or  any  other  of  the  circumstancea  which  i 
have  heard  commented  upon  in  the  present  case»  and  in  the  liafh 
case.  The  case  is  only  this :  A  person  standing  in  a  relation  to  ti 
indiyiduals,  for  both  of  whom  he  prefesses  a  regard,  executes  a  i« 
tlementy  by  which  he  gives  to  one  the  whole  fbe,  (I  do  not  pkd| 
myself  to  accurate  expression),  and  dispones,  in  the  eTent  of  1 
haymg  no  heirs,  to  another  :  that  is  the  extent  of  it ;  and  if  he  do 
choose  to  gire  the  estate  in  terms,  which  prima  facie  import 
large  an  interest,  would  it  not  have  been  too  dangerous  to  say,  thi 
merely  because  it  would  hare  been  a  much  more  reasonable  thing 
this  man,  to  have  limited  it  over  to  the  sister,  than  to  hare  auflto 
it,  under  the  effect  of  the  first  destination,  to  go  to  a  stranger,  b 
cause  he  was  the  heir  to  the  brother,  because  that  would  hare  bei 
more  rational  ?  Would  it  not  have  been  too  bold  for  a  Court 
have  declared  it  to  be  his  intent,  that  it  should  not  go  to  the  U 
though  he  has  not  made  use  of  a  single  syllable  to  manifest  plain 
that  he  had  formed  such  an  intention  ?  The  House  of  Loida  d 
not  think  itself  at  liberty  to  cany  into  effect  a  meaning  which  ti 
House  thought  more  rational  than  that  which  the  author  of  A 
deed  had  thought  proper  to  express.  The  House  did  not  think  h 
had  sufficiently  expressed  that  more  rational  meaning.  That  tU 
case,  in  any  way  of  conadering  it,  should  be  deemed  authori^fti 
the  case  of  Linplum,  to  the  extent  of  taking  that  case  of  Linplomii 
amount  to  a  decision,  that,  in  whateyer  context  those  words  *  hm 
^  male'  are  found,  in  whateyer  company  they  are  found,  they  M 
mean  '  heirs- male  general,'  and  cannot  mean  '  heirs-male  of  Ac 
'  body/  is  really  a  proposition  to  which  I  cannot,  after  consida| 
this  a  great  deal,  feel  myself  able  to  assent. 

"  Your  Lordships  have  had  another  case  also  mentioned  as  beu^ 
ing  upon  this  subject,  which,  I  own,  appears  to  me  to  have  no  mm 
ner  of  relation  to  it :  it  is  the  case  of  Mrs.  Coutts.  I:  think  it  i 
stated  in  General  Ker's  case.  It  is  represented  thus  :  The  nicoeoi 
Mrs.  Coutts  had  married  a  Mr.  Ball,  by  whom  she  had  a  son  mad 
James,  She  was  afterwards,  however,  compelled  to  divocoe  ke 
husband,  who  went  abroad,  and  had  no  further  conneetion  with  1m 
or  her  friends.  Mrs.  Coutts  executed  a  settlement^  by  whidi  ih 
conveyed  her  property  to  trustees,  for  various  purposes,  and  amosj 
others,  to  make  payment  of  the  several  sums  of  money  under  wnt 
ten,  which  she  thereby  legated  and  bequeathed  to  the  respeetifi 
persons  after  mentioned,  and  their  heirs,  executors,  or  as^oea 
She  then  gave  to  her  grand-nephew  the  sum  of  £1800  Steding 
and  with  respect  to  this  legacy,  she  afterwards  declared,  that^  in  tfa< 
event  of  the  decease  of  the  said  James  Robert  Coutts,  her  grand 
nephew,  before  majority  or  lawful  marriage,  this  sum  of  £1M 
Sterling  should  return,  and  pertain  and  belong,  to  her  own  nasiesi 
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hmis  and  aaaignees  whatsoerer,  absolutelj  exdusive  of  bk  father,        igio. 
and  of  all  his  relations  by  the  father  s  side;  and  that,  daring  the  • 

minority  of  this  grand-nephew,  this  sum  of  numey,  and  other  efiects  utti  &o. 
bequeathed  to  him,  should  be  under  the  management  and  admini-  ^^^  9^ 
stration  of  her  trustees,  and  the  acceptor  or  sunriyor  of  them,  and 
only  the  interest  arising  therefrom,  so  fieur  as  they  should  judge  ne- 
cessary, bestowed  and  applied  for  the  use  and  benefit  of  her  said 
grand-nephew.  She  then  added  a  oodieil  in  these  words:  *  If  my 
*'  ioYely  James  Goutts  should  not  come  home^  what  money  I  left  to 
'  him  I  leave  to  be  divided  amongst  my  nearest  relations :  plate, 
'  and  other  things,  I  left  to  my  sister  Mrs.  Crawford.' 

*<  It  turned  out,  that  this  nephew,  upon  his  return  towards  Eng- 
land, was  lost  at  sea,  a  few  days  before  this  old  lady  died  ;  and  then 
ibis  question  arose,  Whether,  under  this  will,  his  father,  as  his  heir- 
general,  I  think,  was  to  take  this  legacy  of  £1800  ?  Now,  of  the 
principles  upon  which  the  Court  of  Session  decided,  as  they  did, 
that  the  &ther  was  to  take,  I  am  not  able  to  give  your  Lordships 
any  account.  In  this  country,  your  Lordships  know,  that  although 
you  may  give  a  sum  of  money  to  the  heir  or  executor  of  a  person 
who  predeceases  you,  it  requires  especial  words  to  do  it;  In  the 
next  place,  this  lady  had  said,  if  he  did  not  come  home,  this  sum  of 
£1800  was  to  go  to  her  own  nearest  relations.  The  Court  of  Ses- 
sion* I  suppose^  construed  the  will  and  codicil  thus,  or  in  some  sudi 
way :  that  because  the  lady  thought  the  nephew  was  living,  and  to 
oome  home,  the  nearest  relations  were  not  to  take  ;  but  inasmuch 
as  he  was  dead  at  that  time,  they  thought  that  the  codicil  did  not 
i^ply  to  the  nephew,  who  was  dead  at  the  time  of  the  codicil  being 
made,  but  was  to  be  construed  with  reference  to  the  idea  that  he 
was  alive  at  the  time ;  because  that  idea  was  supposed  to  affect  the 
testatrix's  mind  at  the  time  of  making  the  codicil.  They  seem  fur- 
ther to  have  held,  that  the  clause  as  to  his  attaining  the  age  of  ma- 
jority, OK  lawful  marriage,  was  a  clause  not  of  much  effect :  and  they 
said,  as  I  understand  the  case,  that  that  part  of  Ihe  will  whidi  gave 
it  to  him  absolutely,  would  carry  it  over  to  his  heirs,  executors,  and 
administrators,  and  that  his  father  could  not  be  excluded.  Take 
this  decision  in  that  case  to  be  quite  right,  how  does  that  case  apfJy 
to  the  subject  before  you  ?  How  it  should  prove,  that  in  no  clause, 
— in  no  context, — ^in  no  deed,.— 4he  words  ^  heirs-male '  can  have  a 
limited  signification,  it  requires  a  person  of  infinitely  greater  powers 
than  those  of  the  person  who  now  addresses  you  to  point  out. 

**  My  Lords,  There  were  two  cases  very  much  relied  upon  on  the  q^^  of  the 
other  side,  one  the  case  of  the  Earl  of  Ross,  which,  on  looking  into  Earl  of  Robs^ 
die  terms  and  language  of  it,  I  do  not  find  to  justify  me  in  taking  ^^^  ^^^^  of 
up  mudi  of  your  Lordships'  time.    The  other  is  the  case  of  the  Earl  ^(raa]^^  ]S^ 
of  Dundonald  versus  the  Marquis  of  Clydesdale,  in  reference  to  the  qnisof  Qydes. 
Earl  of  Dundonald's  estate,  which  proves  no  more  than  this,  which  dale. 
may  be  proved  in  almost  every  instance  you  look  into    that  the 
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1810.  words  'heir-male'  may  signify  *  heir-male  of  the  body.'  The  eo 
tail  is  in  these  words  :  *  We  John  Earl  of  Dandonald^  being  fullj 
'  determined,  failzieing  heirs^male  of  our  own  hody^  or  '  heirt'-mak 

*  of  any  of  the  descendants  of  our  own  body,  to  settle  the  successioi 

*  of  our  estate  in  one  person,  and  that  the  same  may  not  be  dividei 

*  by  the  succession  of  heirs-portioners,  do  hereby  bind  and  oblige  m 

*  and  our  heirs  of  line,  male,  tailzie,  conquest,  and  proTision,  an< 

*  successors  whatsoever,  yat/!sieing  heirs-male,  at  said  m,  to  proTid 
'  and  secure  heritably,  and  to  make  resignation  of  all  and  sundr 
'  lands,  lordships,  baronies,  &c.  to  and  in  fayour  of  our  eldest  lawib 

*  daughter.  Lady  Ann  Cochrane,  and  the  heirs-male  lawfully  to  b 
^  procreate  of  her  body ;  which  failzieing  to  Lady  Susannah  Codi< 

*  rane,  and  the  heirs-male  lawfully  to  be  procreate  of  her  body 
'  which  failzieing  to  Lady  Catherine  Cochrane,  and  the  heirs-maL 
'  lawfully  to  be  procreate  of  her  body,  oar  third  and  youngest  lawfk 
'  daughter ;  which  failzieing,  to  our  other  daughters  to  be  procreal 
'  of  our  bodies  successive,  and  the  heirs-male  of  their  bodies ;  whie 

*  failzieing,  to  our  other  heirs-male  whatsoever ;  which  all  failzieio^ 
^  to  our  other  nearest  heirs  and  assignees  whatsoeyer.' 

*^  Upon  the  death  of  Earl  John,  he  was  succeeded  by  Earl  W3- 
liam.  Earl  William  being  his  son,  was  of  course,  your  LcHrdsIupi 
observe,  his  descendant.  He  died  without  issue  in  1725  ;  and  thai 
the  Marquis  of  Clydesdale,  the  eldest  son  of  Lady  Anne  GochnuM^ 
on  the  one  side,  claimed  the  estate,  and  on  the  other  side,  Thootf 
Earl  of  Dundonald,  who  was  heir-male  general  of  Earl  WiUiui. 
Now,  if  your  Lordships  will  give  your  attention  to  a  phrase  here,  I 
think  that  it  cannot  be  considered  as  clear,  which  has  been  confi- 
dently said,  that  this  narrative  part  of  the  deed  was  neceasarily  Mt 
right  by  the  positive  part  of  the  deed,  containing  the  destinatioDi^ 
attending  to  the  circumstances  and  events  in  which  the  destinationf 
were  to  take  place ;  and  perhaps  it  will  be  found,  that  it  will  be  es« 
tremely  difficult  to  support  this  decision,  unless  you  are  to  support 
it  by  looking  to  the  effect  of  the  context  upon  these  very  woidi 

*  heirs-male.'  Your  Lordships  will  give  me  your  very  particBhr 
attention  to  every  word  of  it  *  We  John  Earl  of  Dundonald,  beiag 
'  fully  determined,  yai7;8rtetng  heirs^male  of  our  own  body^  or  Am- 

*  male  (f  any  of  the  descendants  of  our  own  body'  Now,  heiesrt 
the  words  *  heirs- male  of  our  own  body,'  used  by  one  who  knew  bow 
to  make  use  of  them,  because  he  has  used  them,  and  there  foUov 
instantly  upon  them,  or  *  heirs-male  of  any  of  the  descendants  of 

*  our  own  body.'  Well,  said  Thomas  Earl  of  Dundonald,  I  am  hei^ 
male  of  William,  and  William  was  heir-male  and  descendant  of 
your  own  body,  and  therefore  Lady  Ann  ought  not  to  take.  N^ 
said  the  other  party,  that  is  not  so ;  this  is  only  a  narrative  of  U 
purpose  :  when  he  executes  his  purpose,  the  person  to  when  k 
gives  is  Lady  Ann  Cochrane.  But  how  does  he  give  to  Lady  Abs 
Cochrane  ?  he  gives  to  her  in  this  way,  « to  settle  the  suecesnoo  of 
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OUT  estate  in  one  person,  and  that  the  samen  may  not  be  divided        1810. 

by  the  soccession  of  heire-portionersy  we  do  hereby  bind  and  oblige  ' 

'  us,  and  oar  heirs  of  line,  male,  tailzie,  conquest,  and  provision,  and     ^^^«  ^^ 
'  flucx^essors  whatsoever,  failzieing  heirs-male^  at  said  is,*  to  provide    inmbs',  &c. 
and  secure  heritably,  and  to  make  resignation  of  '  all  and  sundry 

*  lands*  lordships,  baronies,  &c.  to  and  in  favour  of  our  eldest  lawful 

*  daughter  Lady  Ann  Cochrane/    Then,  might  it  not  be  very  well 
8wd|  that  the  author  of  this  instrument  did  not  himself  provide  for 
the  daughter  till  there  was  such  a  failure  of  heirs-male  as  he  men- 
tions.    He  gives  it,  '  ^ilzieing  heirs-male  as  aforesaid.'     '  Heirs* 
*"  mak  aforesaid,*  may  be  taken  to  be  ^  heirs-male  of  the  body,'  or 

*  beiis-male  in  general  of  the  descendants  of  the  body  ;'  and  if  the 
obTious  meaning  is  to  be  given  to  the  latter  words,  which,  it  is  ad- 
mitted, ought  prima  facie  to  be  given,  then  why  will  not  those 
Words,  ^failzieing  heirs^male  as  aforesaid^*  reddendo  singula  singulis^ 
mean,  foiling  *  heirs-male  of  hb  body,'  and  foiling  <  heirs-male  gene- 

*  lal'  of  the  descendants?  I  apprehend  it  is  then  by  taking  the 
w]ioIe>>f  the  words  together,  the  whole  of  the  deed  together,  that 
this  is  explained ;  the  obligation  upon  heirs  to  resign,  being  an 
obli|[ation  placed  upon  them  only  '  failzieing  heirs-male  as  aforesaid. 
Vhen  a  decision  was  made  in  fovour  of  Lady  Ann,  it  implies,  or 
teems  to  imply,  that  the  Court  of  Session  did  not  think  these  words, 

*  lieirs-male  of  any  of  our  descendants,'  necessarily  inflexible. 

*^  I  will  not  trouble  your  Lordships  with  going  through  that  case  Limited  sense 
more  at  length  ;  but  I  will  proceed  to  beg  your  Lordships'  att®"***®^  j^^jm  544  ma* 
once  more  to  this  deed  of  1648,  which  I  have  so  frequently  been  y^^  looked  at. 
oUi^  to  trouble  your  Lordships  with  hearing  stated  with  a  great 
desl  of  particularity ;  but,  before  I  do  so,  I  will  refer  your  Lordships 
•ho  once  more  to  the  deed  of  1644 ;  I  say  not  for  the  purpose  of 
oomtraing  the  deed  of  1648  by  the  deed  of  1644  ;  but  your  Lord- 
dops  have  a  right  to  look  at  the  deed  of  1 644  precisely  for  the  same 
(upofe  as  you  look  at  the  deed  in  the  case  of  Linplum,  and  the 
deed  in  the  Dundonald  case.  You  cannot  argue  from  the  intention 
tf  tibe  person  in  one  deed,  that  he  must  have  the  same  intention 
^vktt  he  executes  another ;  but  you  may  collect  from  the  phraseology 
^  hognage  of  different  instruments  what  is  the  meaning  of  lan- 
Some  in  deeds ;  and  you  may  learn  thus,  that  in  the  law-language 
As  lame  intention  is  sometimes  expressed  in  the  same  terms — in 
tens  partly  different — or  in  terms  perhaps  altogether  different. 

**  My  Lords,  In  that  deed  of  1644  there  are,  I  think  I  may  ven- 
ture to  state  to  your  Lordships,  near  ten  instances  in  which  the 
^vsids  *  heirs^male '  and  *  heirs '  have  not,  and  cannot  have  their 
prima  facie  sense;  for  they  are  deprived  of  that  prima  facie  sense 
vy  the  context  in  which  they  occur.  I  think  it  is  a  difficult  proposi- 
tim  for  any  man,  who  will  apply  his  mind  to  this  subject,  to  make 
^^  that  the  author  of  a  Scotch  deed  of  this  kind  cannot  say  in  that 
^^  that  he  means  by  *  heirs*ma1e,'  heirs-male  of  the  body.    Then 

TOL.  v.  2  o 
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.1  in  caice  it  sail  happine»  ather  the 
and  designit  to  snoceed  to  us,  as  said 
imitt  with  whom  they  are  appoint]  t  to 
rtit  this  lyffe,  or  to  be  married  before 
thane,  and  in  that  caice,  the  per- 
'on  Ijffe,  being  married  to  personnet  of 
to  be  free  of  that  pairt  foresaid  of  the 
tadge,  and  notwithstanding  heir  of,  to 
before  exprest,  they  always  keipand,  ob- 
I  re  ma  meat  conditiounes  befoir  and  after 
I ;  and  in  caice  it  sail  happine  all  the  fore- 
be  foir  namitt,  appointed  to  succeed  to 
to  depairfc  this  lyffe  without  aires-maill 
ae  bodies  on  lyffe,  they  mareing  as  said  is  ; 
fail  in  the  obserring  and  fulfilling  of  the 
and  after  mentionat  set  down  to  be  performit 

ds,  your  Lordships  here  see,  that  the  author  of 
iad  got  into  his  bead,  that  that  might  happen  which 
as  an  Impossibility,  that  these  ladies  should  none  of 
Dmrnmands  or  Flemings  ;  and  he  says,  that  then, 
uts,  they  are  not  to  lose  the  benefit  of  this  tailzie, 
furtbei  say  upon  that  ?  That  the  gentlemen  are  to 
of  this  tatlKte,  unless  they  many  ladies  of  honourable 
lent.     He  lays  upon  them  precisely  the  same  condi- 
respeot,  as  upon  the  daughters  of  Lord  Hary  Ker  after- 
although  the  limitation  of  1648  is  only  a  limitation  to 
heir  spouses,  and  the  heirs  of  their  body;  yet  there  is  a 
that  deed  also,  which  supposes  that  none  of  them  may 
these  daughters,  and,  in  the  cases  put,  provides  they 
the  benefit  of  the  tailzie,  putting  it,  however,  upon  them, 
persona  of  lawful  descent  and  honourable  quality,  and  in 
J  if  they  so  marry  pei^ons  of  lawful  descent  and  honour- 
ily,  is  there  any  express  limitation  whatever  to  their  heirs- 
heirs  of  their  bodies.     Yet  your  Lordships  will  hardly  say, 
intent  of  this  was  to  make  the  Drummonds  and  the  Flem- 
ladies  of  quality  and  honourable  descent,  and  yet  to  give 
t  whatever  to  their  heirs ;  or  if  any  was  intended  to  be  given 
heirs,  it  was  not  intended  for  the  heirs  of  the  marriage,  as 
of  their  bodies ;  but  they  could  take  none,  save  by  impli« 


1810. 

KEB,  &C. 
IHMBS,  &C. 


fyoor  Lordships  look  at  the  clause  in  the  deed  of  1648,  you 

i  it  runs  thus :    <  And  sicklyke  it  is  providit,  that  in  caice  it 

ppen  all  the  foresaides  persons  to  whom  our  saids  aires  of 

'^^  rupectivi  are  appointit  be  us  to  be  married  to  depairt  this 

^^  er  be  all  married,  before  the  said  airis  of  tailzie  respective  sail 

■■'•ii  SMeeed  to  our  said  estate,  and  living.*    Here,  then,  the  au- 

^^  llris  deed  puts  this  very  case,  that  these  Ladies  may  be  all 
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1810.       if  you  can  make  out  that  he  can  effectually,  in  express  and  dire 

— -.    language,  say,  that  he  means  *  heirs-male  of  the  body '  by  the  tan 

KBR,  &c.      ^  heirs-male,'  why  may  he  not  sufficiently  manifest  the  same  pa 

"    .       pose  by  any  other  words  equal  to  that  effect — by  any  other  oonte 

which  proves  that  he  meant  <  heirs-male  of  the  body/  where  tl 

term  •  heirs*  are  followed  by  the  word  *  said/ — by  the  word  *  afim 

*  said/ — by  the  words  *  herein   before  nominate,' — 'herein  befii 

*  proTided,' — *  called  to  the  succession/ — ^including  or  omitting  in  tl 
phrase  the  word  *  male  ;* — these  are  all  so  many  instances  of  ti 
context  giving  to  those  words  a  construction  which,  without  sue 
context,  would  not  belong  to  them. 

*'  My  Lords,  There  is  a  passage  in  this  deed  of  1644  whidi  I  do 
not  remember  to  have  been  much  obseryed  upon  at  the  Bar;  sod  I 
presume  to  ask  your  Lordships  to  listen  to  it,  because  there  is  a  ih 
milar  passage  in  the  deed  of  1648,  each  of  which  appears  to  met 
passage  of  very  considerable  weight  in  the  consideration  of  this  cue. 
Your  Lordships  recollect  the  manner  in  which  the  destinations  woe 
made  in  the  deed  of  1644,  to  the  Drummonds  marrying  these  Isdiei 
— to  the  Flemings  marrying  these  ladies — and  the  heirs  of  tlioit 
Drummonds  and  Flemings, — the  heirs  of  their  bodies  ; — and  it  bii 
been  admitted,  and  I  think  full  as  broadly  admitted  as  it  could  Imi 
and  I  think  more  broadly  than  I  should  hare  admitted  it  if  I  M 
argued  this  case,  that,  by  the  deed  of  1644,  the  heirs  of  the  bodieirf 
the  Drummonds  and  the  Flemings  (if  the  Ladies  Kers  had  died  wilk- 
out  issue,  after  they  had  once  performed  the  condition  by  manfn 
them)  by  any  other  wives  would  have  taken — I  think  that  dosMM 
under  the  deed  of  1644.  It  is  clear,  under  the  deed  of  1648U 
would  not  be  so.  The  clause  in  the  deed  of  1644  I  proceed  to  ltd 
to  your  Lordships.  Allow  me,  before  I  read  it,  again  to  olaenl 
how  dangerous  a  way  of  proceeding  in  judgment  we  should  estabGUk, 
if  we  were  to  listen  with  as  much  attention  as  is  asked  of  n%  to  si 
those  curious,  hypothetical,  nice,  improbable  cases  that  are  put  st  At 
Bar,  that  it  never  could  be  in  the  contemplation  of  theaudNrsT 
these  deeds,  that  the  Druranoonds  and  Flemings  should  luiTesoSl* 
tie  taste,  as  not  to  attach  themselves  to  these  ladies,  and  that  it  10 
not  to  be  supposed  that  these  Flemings,  from  the  seoood  to  ttl 
tenth  sons,  should  not  like  a  wife  among  those  ladies  with  a  Wf 
large  fortune — that  it  could  not  be  in  nature,  that  these  ladies  tfaes- 
selves  should  not  be  so  attached  to  the  Drummonds  or  the  Fteminfi 
as  to  marry  them — and  that  it  was  not  to  be  supposed  that  thflV 
ladies  should  all  die  without  issue;  and  that  therefore  this  clause  tf 
destination  to  the  eldest  daughter  was  nothing  more  than  a  coispli- 
ment  to  Lady  Jane  Ker,  to  make  her,  as  it  were,  the  condnit  pft 
through  which  this  estate  was  to  get  back  to  the  heirs-male  of  tkf 
author  of  the  investiture. 

'^  My  Lords,  Let  us  see,  as  to  all  this«  what  is  the  opinion  of  At 
author  of  the  investiture  himself     The  clause  is  as  follows :   **  B^ 
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*  keiiby  expreadie  proyyded,  that  in  caice  it  sail  happine,  ather  the         1810. 

*  feesaides  penonnes  nominate  and  designit  to  sooceed  to  us,  as  said  » 

*  is,  or  the  personnes  abore  namitt  with  whom  they  are  appoindt  to    keb,  &c. 

*  natche,  all  ather  to  he  departit  this  lyffe,  or  to  be  married  before    i„„,^  ^q^ 

*  the  said  succession  fail  to  them ;  thane,  and  in  that  caice,  the  per- 
t  *  sonses  nominate  and  being  on  Ijffe,  being  married  to  personnes  of 
I  '  konorl  and  lawful  descent,  to  be  free  of  that  pairt  foresaid  of  the 
I     *  oooditioun  of  the  said  marriadge,  and  notwithstanding  heir  of,  to 

*  soooeed  to  us  in  manner  before  exprest,  they  always  keipand,  oh* 

*  Mrraad,  imd  folfilland  the  remainent  conditiounes  befoir  and  after 

*  ^t,  and  na  otherwayes  ;  and  in  caice  it  sail  happine  all  the  fore- 

*  aaides  personnes  particnlarlie  befoir  namitt,  appointed  to  succeed  to 

*  OS  in  manner  foresaid^  to  depairfc  this  lyffe  without  aires-maill 

*  lawUie  gottin  of  yr  awne  bodies  on  lyffe,  they  mareing  as  said  is  ; 
*oriittgiTe  they  sail  all  fail  in  the  observing  and  fulfilling  of  the 

*  eonditiounes  abore  and  after  mentionat  set  down  to  be  performit 
*kthem.' 

"  Now,  my  Lords,  your  Lordships  here  see,  that  the  author  of 
doideed  of  1644  had  got  into  his  head,  that  that  might  happen  which 
«<e  hare  heard  of  as  an  impossibility,  that  these  ladies  should  none  of 
ttem  marry  these  Drummonds  or  Flemings  ;  and  he  says,  that  then, 
h  the  cases  he  puts,  they  are  not  to  lose  the  benefit  of  this  tailzie. 
Bil  what  does  he  farther  say  upon  that  ?  That  the  gentlemen  are  to 
im  the  benefit  of  this  tailzie,  unless  they  marry  ladies  of  honourable 
md  lawful  descent     He  lays  upon  them  precisely  the  same  condi- 
tioDft  in  diis  respect,  as  upon  the  daughters  of  Lord  Haiy  Ker  after- 
and  although  the  limitation  of  1648  is  only  a  limitation  to 
and  their  spouses,  and  the  heirs  of  their  body;  yet  there  is  a 
in  that  deed  also,  which  supposes  that  none  of  them  may 
any  of  these  daughters,  and,  in  the  cases  put,  proyides  they 
AsiB  not  lose  the  benefit  of  the  tailzie,  putting  it,  howerer,  upon  them, 
l»  murj  persons  of  lawful  descent  and  honourable  quality,  and  in 
IHither  deed,  if  they  so  marry  persons  of  lawful  descent  and  honour- 
die  quality,  is  there  any  express  limitation  whatever  to  their  heirs- 
Mfe^  or  heirs  of  their  bodies.     Yet  your  Lordships  will  hardly  say, 
ftik  die  intent  of  this  was  to  make  the  Drummonds  and  the  Flem- 
higi  many  ladies  of  quality  and  honourable  descent,  and  yet  to  give 
'  a^knefit  whatever  to  their  heirs ;  or  if  any  was  intended  to  be  given 
'f  Htteir  hmrs,  it  was  not  intended  for  the  heirs  of  the  marriage,  as 
>  Ihe  heirs  of  their  bodies  ;  but  they  could  take  none,  save  by  impli« 


^  If  your  Lordships  look  at  the  clause  in  the  deed  of  1648,  you 
^A  find  it  runs  thus :  <  And  sicklyke  it  is  providit,  that  in  caice  it 
%  *  HB  happen  all  the  foresaides  persons  to  whom  our  saids  aires  of 
I  '  ^  talsie  respecHvi  are  appointit  be  us  to  be  married  to  depairt  this 
f^  ^  Ijikf  or  be  all  married,  before  the  said  airis  of  tailzie  respective  sail 
r  *-6S  to  succeed  to  our  said  estate,  and  living.*  Here,  then,  the  au- 
I     4to  of  this  deed  puts  this  very  case,  that  these  Ladies  may  be  all 
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1610.        married  before  the  snooession  fiills,  so  that  a  Drammoad  or  a  S 

■  iog  could  not  tender  their  hands  to  them.     •  In  that  cake,  the 

KBB,  &c.     t  gonnes  and  *  aim*  respectivi  nominate  be  us  in  manner  ibn 

mifvs  Sec.     *'  ^^  hereby  declarit  be  us,  nawajs  to  amit,  hot  to  hare  and  i 

^  the  benefit  and  right  of  taikie  and  succession,  they  always  i 

*'  ing  persons  of  honourable  quality  and  lawful  birth,  and  n 

^  keipand,  obsenrand,  and  fulfiUand  the  remanent  otheris  condil 

*  proYisions,  and  restrictions  before  and  after  mentionat,  an 
'  otherwise.' 

**  Now,  is  it  possible  to  deny,  that  the  author  of  this  deed 
templated  the  case,  that  these  Ladies  might  be  all  so  disposed  of 
these  Gentlemen  could  not  comply  with  the  condition  of  man 
them  ?  and  yet  he  imposes  upon  them  the  condition  of  manying 
sons  of  honourable  condition  and  quality  ;  and  then  says,  they 
enjoy  the  benefit  of  tailzie,  the  right  of  succession.  I  found  upoi 
this  observation,  that  if  the  author  of  this  deed  has  giren  to  l 
Ladies  and  their  heirs-male,  however  the  term  is  understood,  i 
ftm,  the  benefit  of  succession,  in  case  they  did  marry  peisoi 
honourable  quality  and  lawful  birth,  not  the  specially  designated 
of  tailzie ;  and  if  the  author  of  this  deed  has  given  to  these  G« 
men  seriatim  the  benefit  of  tailzie  if  they  could  not  many 
Ladies,  then  the  author  of  the  deed  has  in  fact  contemplald 
cases;  one,  that  the  Ladies  might  marry  ;— the  other,  that 
might  not  marry,  these  heirs  of  tailzie  named  Drummond  and  I 
ing ;  and  that  he  did  not  act  upon  a  presumption,  that  the  c 
daughter  would  assuredly  marry  one  of  these  heirs  of  tailne.  '. 
can  your  Lordships  be  justified,  when  you  come  to  interpie 
clause  of  destination,  to  aigue,  by  assuming,  that  he  noTer  tk( 
that  events  so  improbable  might  happen,  as  that  the  eldest  dan 
should  not,  or  as  that  none  of  these  daughters  should  happ 
marry  a  Drummond  or  a  Fleming ;  and  therefore  has  not  pnr 
for  such  events.  He  has  expressly  described  in  his  deed  of 
events  such  as  these.  In  that  instrument,  he  has  destined  thee 
in  case  the  daughters  marry  the  specially-named  heirs  of  taih 
the  heirs-male  of  the  bodies  of  the  daughters  sei'iatim.  GoDn 
with  a  condition  about  marriage,  he  has,  in  another  event,  i 
same  instrument,  not  in  express  terms  indeed,  destined  the  e 
to  the  daughters  sericUimj  as  I  think,  and  their  heirs -male,  bai 
phrase  capable  of  a  plural  meaning,  and  demanding  constrooti 

*  to  the  eldest  dochter  and  their  heirs-male.'  like  the  limitatic 
the  Linplum  case  to  Alexander  Hay  of  Drummelzler,  not  ezp 
naming  younger  persons,  serialim ;  in  which  case  it  was  adi 
at  the  Bar,  the  words  '  heirs-male '  might  be  construed  *  heiis 

*  of  the  bodies :'  but  meaning,  as  I  collect  firom  all  his  ezpre 
taken  together,  that  the  younger  sisters  should  take  as  snbst 
seriatim^  though  he  does  not  expressly  name  them.  I  ask 
whether  all  this  does  not  lay  a  strong  probable  ground  (when  yon 
at  all  the  clauses  which  affect  the  Drummonda,  the  Flemingi 
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the  Ladies,  as  to  the  condition  about  marrying  a  person  of  honour-       1810. 
al>Ie  quality  and  lawful  descent),  for  saying,  you  get  at  a  declaration 


plaio,  from  the  whole  instrument,  that  they  who  were  required  to     ^^^»  ^<^* 
many  persons  of  honourable  quality  and  descent,  were  required  to    .^- J!'  a^g 
manry  persons  of  honourable  quality  and  descent,  because  it  was  the 
intent  of  the  author  of  the  deed,  that  the  succession  should  be  to  the 
hcin-male  of  the  marriages, — to  heirs*  male  of  the  bodies  of  those 
mairied? 

**  Your  Lordships  will  now  permit  me  to  read  to  you  once  more 
Una  clause  :  '  The  right  of  the  said  estate  sail  pertain  and  belong  to 

*  the  eldest  dochter  of  the  said  umql  Hary  Lord  Ker,  without  diyi- 

*  MOD,  and  yr  airis-male ;  she  always  mareing  or  being  married  to 

*  aoe  goitilroan  of  honourl  and  lawful  descent,  who  sail  perform  the 

*  conditions  above  and  under  written  ;  qlkis  all  failzing,  and  yr  said 

*  airis*male,  to  our  nearest  and  lawful  airis-male  qtsomeyer.' 

**  Your  Lordships  will  have  the  condescension  to  permit  me  to  What  Heirs- 
coonder  myself  as  speaking  to  you,  as  confidently  of  opinion  that  this™^^  ^^^n  in 
nieaiisafma/fmsuccessionof  the  daughters.  Then,  my  Lords,  if  heirs-  '^  ^^^' 
)  may  be  applied, — if  that  term  may,  and  must,  in  some  cases, 
I  heirs-male  of  the  body,  the  question  is.  Whether  this  expression, 
'  iMr  heir»-male,'  in  this  place,  means  heirs- male  of  the  body  ? 
Haw  the  limitations,  failing  the  limitations  to  the  Drummonds,  and 
CttliDg  the  limitations  to  the  Flemings,  would  then  stand  thus :  To 
htij  Jean  Ker  and  her  heirs-male,  she  marrying  a  gentleman  of 
koaoorable  and  lawful  descent ; — ^to  Lady  Anna  Ker  and  her  beirs- 
,  she  marrying  a  gentleman  of  the  same  description ; — to  Lady 
et  Ker  and  her  heirs-male,  she  marrying  a  gentleman  of  the 
lane  description; — and  then  to  Lady  Sophia  Ker  and  her  heirs- 
iMde^  she  marrying  a  person  of  the  same  description ;  and  fiailing 
At  iiein-male  of  all  of  them,  (I  beg  your  Lordships'  attention  to 
4at  expression,  because  I  do  not  mean  to  state  that  that  is  the  ex- 
i  in  the  deed ; — I  will  state  the  expression  in  the  deed  pre* 
y),  and  foiling  the  heirs-male  of  all  of  them,  to  the  heirs -male 
^ttetfoerer  of  the  author  of  this  deed,  Robert  Earl  of  Roxbui^he. 
Ify  Lords,  I  do  not  mean  to  state  to  your  Lordships,  that  a  man 
make  an  instrument,  containing  a  succession  among  sisters 
1  thdr  heirs-male  general.  It  certainly  does  not  often  occur  that 
h  are  made;  but  there  are  such.  There  are  instances  to  be 
where  there  were  successions  between  sisters  and  brothers 
t  dieir  heirs-general.  I  hare  not  information  enough  to  know, 
'  those  I  allude  to  contained  all  the  matter  that  furnishes  ob- 
upon  this  clause  in  our  deed  of  1648;  but  my  Lords,  I 
:  this,  that  when  you  are  construing  the  words  of  an  inaccu- 
Meiy  imtechnically  expressed  clause  of  this  sort,  one  sort  of  con- 
i  matf  belong  to  such  a  clause,  and  another  construction  may 
;  Co  a  regular  series  of  limitations,  technically,  and  drily,  and 
^iccisely  expressed  in  a  better'drawn  instrument ;  and  there  may  he 
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1810.       nothing  in  the  instrument  itself  to  affect  the  obyious  meaning  of  tb^ 
«..^_    limitations  so  expressed. 
KEB,  &0.         ^^  My  Lords,  The  deed  1648,  after  the  destination  to  the  eld^ 

..!'  st,^     dochter,  &c.  says,  *  which  all  failing,  and  their  saids  heirs-male,    ^ 

*  mj  heirS'male  whatsoever.'     Here  the  word  *  aU'  has  been  oc^|. 
tended  to  mean  all  the  dochters.     On  the  other  hand,  it  has  b«^ 
said,  that  it  means  all  the  persons  named  in  the  former  deslinatkmtf 
and  their  saids  heirs-male.     Be  it  so,  my  Lords ;  hut  this  shows  t&» 
power  of  context,  and  the  effect  of  constniing  the  whole  deed  to- 
gether:  for  then  the  words  <  heirs-male,'  by  force  of  the  wwd 

*  saids,'  mean  '  heirs-male  of  the  body,'  as  to  the  heirs  male  of  Ae 
Drummonds  and  Flemings,  whateyer  they  mean  as  to  the  hdn- 
male  of  the  Ladies  not  marrying  Drummonds  or  Flemings;  and 
therefore  '  heirs-male '  may  mean  '  heirs- male  of  the  body.' 

^*  My  Lords,  Is  it  probable  that  the  author  of  this  instrument,  eon- 
udering  what  he  intended  respecting  his  daughten  respecM  m 
one  case,  and  what  he  meant  as  to  the  Drummonds  and  FlcmiBp 
respeciivi  in  another,  is  it  probable  that  he  meant  to  say,  I  girethii 
to  you  and  your  heirs-male  general, — and  afterwards  to  your  nlei* 
and  her  heirs-male  general, — and  afterwards  to  a  fourth,  anclkcc 
heirs-male  general ; — and  then  to  say,  if  you  do  not  many  a  penos 
of  such  a  quality,  you  shall  not  haye  the  estate ;  and  if  you  do  manj  t 
person  of  such  a  quality,  and  then  do  some  acts  which  are  prohilitedf 
you  shall  not  keep  the  estate  ?  What  is  to  be  the  consequeiice»  H 
after  so  manying,  she  contiayenes  or  yiolates  any  of  the  oonditiflMf 
The  consequence  is,  to  take  away  the  estate  from  her  and  her  hm 
male  general,  for  the  purpose  of  giving  it  in  all  probabiliqr  to 
the  same  persons  from  whom  it  is  taken  away,  the  heuEi-mik 
general  of  the  author  of  the  instrument.  I  beg  your  Loriiiupi* 
attention  to  this,  because  we  have  had  it  argued,  that  this  boot  a 
case  of  forfeiture,  but  that  it  is  a  case  where  a  Lady  is  to  capsdtsto 
herself,  by  marrying,  to  take;  and  therefore  it  has  been  said,te 
as  these  Ladies  might  not,  none  of  them  might,  capacitate  tbaia- 
selves  to  take,  by  marrying  a  gentleman  of  honourable  and  kwiil 
descent,  it  is  necessary  that  the  heirs-male  of  the  author  of  thedsei 
should  come  in  as  his  heirs-male  under  that  general  destinatiss; 
because  they  would  not  come  in  under  these  daughters,  as  their  heb- 
male,  not  capacitating  themselves  to  take.  To  those  who  use  iM 
argument  I  answer,  it  is  not  only  a  case  of  capadtation  to  take,  Wtit 
is  a  case  of  forfeiture,  too,  after  they  had  taken.  It  is  veiy  taftt 
that  if  none  of  the  Ladies  married  a  Dnunmond  or  a  Fleming  «  a 
person  of  honourable  and  lawful  descent,  none  of  their  heirHBDale 
could  take  under  this  destination ;  and  therefore  there  mi^  be^  ii 
that  way,  a  necessity  for  the  destination  to  the  authoi^s  kdn4Mli 
generally.  But  put  the  case  on  the  other  hand,  that  they  did  enfj 
one  marry,  one  a  Drummond,  a  second  a  Fleming,  and  a  third  sso- 
ther  Fleming,  and  so  on.    Suppose  one  of  them  afterwards  soU,  tf 
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raffered  the  estate  to  be  subjected  to  erictioD,  (I  say  notbiog  as  to       1810. 

altering  the  order  of  succession),  To  ^hom  is  the  forfeiture  ?    What     ■ 

it  to  be  the  cflfect  of  it  ?  Is  it  understood  to  be  the  clear  meaning  of     ««»•  ^^' 

these  words,  that  the  forfeiture  is  to  carry  over  the  estate  to  those  very  j,j,j,gj  ^c. 

individuals  who  would  have  taken  it  if  there  was  no  forfeiture  ^    If 

that  is  so  to  be  argued,  I  do  not  say  that  this  circumstance  is  decisive, 

bat  sorely  it  is  very  much  to  be  attended  to. 

*'  But  there  is  another  very  weighty  circumstance  distinguishing 
tiiis  from  the  Linplum  case,  which  I  do  not  recollect  having  heard 
taken  notice  of  in  the  argument  in  this  case,  nor  do  I  find  it  in  my 
notes.     I  am  afraid,  therefore,  in  repeating  it,  I  attribute  more 
weight  to  it  than  belongs  to  it ;  but  having  given  it  the  best  atten- 
tion I  can,  I  think  there  is  a  great  deal  of  weight  belongs  to  it     In 
the  case  of  Linplum,  the  limitation  was  to  Alexander,  the  second 
son  of  Hay  of  Drummelzier,  and  his  lawful  heirs-male.     What  was 
the  object  of  the  construction,  that  'heirs-male'  meant  <  heirs-male 
'  general  ?*     To  let  in  his  younger  brothers,  to  let  in  the  younger 
hcother  of  Hay  of  Belton,  and  to  let  in  the  younger  brother  of  Hay 
of  Lawfield.    But  what  is  to  be  the  effect  of  this  construction  here  ? 
Tour  Lordships  see,  it  is  to  be  a  construction  to  exclude,  I  do  not 
say  absolutely  to  exclude,  but  almost  absolutely  to  exclude,  the 
younger  sisters,  until  there  shall  be  a  fiEulure  of  these  heirs-male 
genend  of  the  elder  sisters,  for  whom  you  look  upwards,  for  whom 
yoa  look  dp wn wards,  and  on  this  side  and  on  that  side ;  and  in  a 
fiunily  numerous  and  respectable  as  those  Kers  of  Cessfurd,  you 
never  could  look  in  vain  for  them,  in  all  human  probability,  if  you 
looked  to  all  eternity.    The  principle  of  construction  we  are  in  this 
country  familiar  with,  which  endeavours  to  include  and  not  to  ex- 
dnde,  to  make  gift  effectual,  and  not  to  deny  it,  would  thus,  in  all 
pcobability,  have  no  effect  whatever. 

**  Then  your  Lordships  will  look  too  at  that  part  of  the  instru- 
ment in  which  the  forfeiture  is  created ;  it  is  to  be  on  the  persons 
flttlzieing,  and  the  heirs-male  of  their  bodies.  I  do  not  say  that  that, 
taken  by  itself,  is  a  circumstance  which  would  weigh  very  much, 
because  if  the  words  heirs-male,  in  the  subsequent  clause,  mean 
liens-male  generally,  they  are  by  other  words  put  under  the  condi- 
tioDaj  and  the  conditions  attach  upon  the  heirs-male  generally  of 
those  substitutes  which  attach  upon  the  heirs- male  of  the  bodies  of 
the  others ;  yet  it  is  not  without  its  weight,  that  the  author  of  this 
4eed,  meaning  to  limit  to  these  Ladies  and  their  heirs- male  general, 
and  making  them  take  and  hold  under  conditions,  should  describe 
them  and  their  heirs-male  general,  as  persons  failzieing,  and  the 
heirs-male  of  their  bodies, — if  this  clause  is  to  be  construed  as  affect- 
ing them.  Further,  I  cannot  help  thinking  another  clause  deserves 
great  attention,  though  I  see  it  has  been  treated  occasionally  as 
amounting  to  just  nothing.     It  is  that  with  respect  to  the  other 

landed  property.     *  And  £Eirder,  we  have  sauld  and  disponit,  and  be 
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1810.        *  thir  presents  sellis  and  disponis  to  our  saidis  airis  of  tailzie,  succes- 

—.—...»    '  sors  to  our  said  estate,  Hying,  earldom,  and  lordship  foresaid,  and 

KBR,  &c.      '  the  aires-maill  lawfnllie  to  be  gottin  of  their  bodies,  always  under 

^'  o        'the  conditions,  restrictions,  and  provisions  above  specified,  qlk  are 

*  herein  halden  as  exprest,  (failzing  of  aires-maill  lawfullie  gotten  or 
'  to  be  gotten  of  our  awin  bodie),  all  and  singular  utheris  lands,  heri- 
'  tages,  annualrents,  milns,  woods,  fishings,  patronages,  tacks,  and 
'  rights  of  teinds,  reversions,  and  utheris  heritable  rights  whatsomever, 
^  pertaining  and  belonging  to  us  ;  and  binds  and  obliges  us  and  our 
'  airis,  als  well  maille  as  of  line,'  (Your  Lordships  know  they  might 
be  his  heirs-male  without  being  the  heirs  of  the  body  of  those  La- 
dies,) *  failzing  of  airis* maill  of  our  awin  bodie,  as  said  is,  to  denude 

*  ourselves  of  the  right  thereof,  to  and  in  favour  of  our  saidis  airis 

*  of  tailzie,  successors  foresaid,  is  always  under  the  provisions,  re- 
^  strictions,  and  conditions  above  specified,  in  sik  form  and  manner 

*  as  sail  be  devysit.' 

*'  Now,  my  Lords,  this  clause  could  mean  nothing,  if  the  intention 
of  it  was  not  to  provide,  that  the  other  property  was  to  go  with 
that  which  had  been  before  conveyed.    Then,  what  is  the  obligation 
he  fixes?   It  is.  That  those  who  are  bound  shall  denude  themselves^^- 
for  the  benefit  of  his  heirs  of  tailzie,  and  the  heirs  of  their  bodies^^ 
I  have  not  seen  it  any  where  stated,  that  it  was  urged  by  any  body^^ 
that  the  heirs-male  of  tbe  body  of  those  daughters,  provided  the^ — 
take  in  seriatim  substitution,  as  I  humbly  think  they  do,  would  noe== 
have  taken  those  other  subjects ;   or  if  there  was  no  substitutions, 
among  tbe  daughters,  that  the  heir-male  of  the  body  of  the  eldesC^ 
daughter  would  not  have  taken.     I  see  it  asserted  on  one  side,  thaC^ 
they  would,  and  not  denied  on  the  other.    Who  are  the  persons 
upon  whom  the  obligation  is  fixed, — the  heirs-male  generally  ?     To 
denude  in  favour  of  whom  ?     The  heirs  of  tailzie,  and  the  heirs- 
male  of  their  bodies  ?     They  are  the  *  successors  as  aforesaid.'     But 
then  it  is  said,  that  the  whole  weight  belonging  to  this  observation 
may  be  got  rid  of  by  this  remark.  That  the  ultimate  destination  is  to 

*  heirs-male  whatsoever.'  And  if  you  construe  this  clause  about 
the  other  property  to  mean  heirs-male  of  the  daughters,  and  consider 
heirs-male  of  the  daughters  to  mean  heirs-male  of  their  bodies,  you 
must  make  the  same  construction  with  respect  to  the  heirs-male 
whatsoever,  who  are  the  persons  mentioned  in  the  last  destination. 
I  do  not  think  so ;  because  with  respect  to  a  last  destination,  where 
a  man  says  it  is  to  go  to  all  his  heirs- male  whatsoever,  your  Lord- 
ships know,  in  the  first  place,  that  there  is  a  great  deal  of  difiPerence 
between  the  effect  of  the  deed,  as  to  those  persons  who  are  named 
last  in  it,  and  those  who  are  named  in  preceding  destinations,  as  to 
their  obligations,  their  liabilities  to  forfeiture,  their  liabilities  to  the 
effect  and  consequences  of  contravention.  A  great  many  important 
matters  might  be  mentioned,  with  reference  to  which,  as  to  then, 
there  is  a  great  distinction.     It  is  a  very  easy  thing  to  suppose,  that 
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t  aathor  of  a  deed,  in  snch  a  clause  as  this,  might  mean,  that  all  1810. 
?  fonner  snhstitates  should  be  the  persons  to  whom,  and  to  the  ' 
in  <^  whose  bodies,  the  conveyance  should  be  made ;  and  jet  that  ^*^*  ^^* 
dioald  not  be  made  to  his  heirs-male^  the  last  in  the  destinations,  imnks  &c. 
id  the  hdrB*male  of  their  bodies.  The  expression  indeed  might  go 
jond  the  meaning ;  but  jou  are  to  reflect  upon  all  the  other  ob- 
rraftions  which  arise  out  of  the  words  of  the  clause  of  destination 
the  daughters  in  that  untecbnicallj  expressed  destination  to  them, 
id  which  do  in  no  way  apply  to  the  pure,  dry,  technical  destination 
iliiig  them,  and  which  aid  you  in  saying,  that  in  this  clause  he 
ay,  and  does  mean  heirs  of  the  bodies  of  the  daughters ;  and  that 
die  ktter  destination  the  phrase  in  it  alone  would  not  authorise 
VOL  to  say  he  meant  heirs  of  the  bodies  of  his  heirs-male  whatsoever. 
ippoae  that  all  the  Drummonds  and  all  tbe  Flemings  had  been 
iad  before  the  author  of  the  deed,  (a  case  he  supposes  in  bis  deeds), 
le  words  heirs  of  the  body  then,  in  this  clause,  in  that  case>  could 
iTe  no  meaning  at  all,  unless  you  applied  them  to  the  daughters ; 
xaaae  if  all  the  Drummonds  and  all  the  Flemings  had  been  dead, 
-if  all  those  had  been  dead  before  the  author  of  the  deed,  to  whom, 
id  to  the  heirs  of  whose  bodies  there  is  an  express  limitation,  the 
msequence  of  that  would  have  been,  that  this  clause  could  not  have 
leiated  then  as  a  clause  applying  to  the  heirs  of  the  body  of  any 
srson,  if  heirs-male  of  the  daughters  does  not  mean  heirs-male  of 
leir  bodies.  It  seems,  that  it  is  not  a  wholesome  mode  of  inter- 
"eting  this  instrument  to  say,  that  you  will  deny  to  the  words  '  heirs- 
male  of  the  body,'  in  this  clause  relative  to  the  other  property,  a 
)wer  of  giving  a  construction  to  the  words  '  heirs- male/  as  to  those 
Sfions,  the  heirs  of  whose  bodies  were  very  probably  meant,  as  ap» 
Ban  by  all  which  precedes  in  the  deed,  where  their  heirs  are  de- 
cribed  by  the  words  '  heirs-male ;'  because  you  suppose,  that  you 
mist  apply  them  also  to  the  heirs  of  the  bodies  of  those  who  are 
vODght  into  the  deed,  perhaps  with  a  view  to  keep  out  the  uUitnus 
Stares  of  the  Crown,  by  reason  that  the  words  may  reach  them,  when 
tbeie  is  nothing  in  the  preceding  parts  of  the  deed  to  point  to  an  in- 
loition,  that  the  heirs-male  of  their  bodies  should  be  described  under 
^  words  ^  heirs-male.' 

"  My  Lords,  The  clause  with  respect  to  the  provisions  for  the 
diQg^tera  appeara  to  me  also  to  have  some  weight.  I  cannot  help 
iiatuig  to  your  Lordships,  that  it  seems  to  me  to  have  been  the  most 
■iogalar  intention  in  the  world,  that  this  person,  both  with  respect 
to  the  provisions  of  these  daughters,  and  with  respect  to  the  proper- 
ty in  the  estate,  should  be  adverting  to  their  marriages,  and  advert- 
^  to  the  heirs  of  the  marriages,  as  he  does  in  one  place  with 
^^f^M  to  their  provisions,  and  yet  that  their  heirs-male  should  not 
De  oonstrued  heirs-male  of  the  body  in  this  part  of  the  deed,  if  he 
W  meant  simply,  that  there  should  be  a  limitation  to  Lady  Jane 
^%  or  Lady  Anna>  or  Lady  Margaret,  or  Lady  Sophia,  and  their 
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1810.       heirs-male  general,  what  neceadtj  was  there  for  all  this,  about  theii^ 
marryiog  a  person  of  honourable  descent?     Why  does  he  aUad^ 


KBR,  &c.     thus  always  constantly  to  the  idea  of  their  marriages  ?    Why  doe^ 
^'  he,  in  eyery  part  of  this  instrument,  allude  to  the  circumstances  ^ 

I1IKB8,  &c.  I  ^gjy  marriages  ?     If  one  of  these  Ladies  had  not  married  a  persc^ 
of  lawful  and  honourable  descent,  to  be  sure  she  could  not  ha**^ 
taken, — the  heirs  of  her  body  would  not  haye  taken.     But  if  tf^, 
first  marries  a  person  of  lawful  and  honourable  descent,  and  tie 
second  marries  also  a  person  of  honourable  and  lawful  descent,  whom 
I  suppose  to  be  a  substitute  seriatim^  is  it  not  a  most  extraordinaiy 
thing,  that  the  author  of  this  deed  should  haye  required  a  mani^ 
of  like  nature  in  both  cases,  and  yet,  with  respect  to  the  manisge  io 
the  second  instance,  that  the  persons  named  should  have  no  better 
chance  than  what  depended  upon  the  utter  failure  of  all  heixs-mak 
general  of  the  first  taker  ?     In  the  Linplum  case,  counsel  seem  to 
have  admitted,  that  if  there  had  been  a  substitution  seriatim  d  » 
mlnatim  of  Alexander  and  his  younger  brothers,  *  heirs-male'  of 
Alexander  must  haye  meant  heirs-male  of  his  body.     If  you  thiok 
there  is  here  substitution  among  the  daughters,  here  you  can  apply 
this, — the  admission  seems  to  haye  been  founded  upon  what  mvt 
haye  been  supposed  to  haye  been  the  intention. 

"  My  Lords,  I  do  not  go  through,  because  you  may  refer  to  it 
in  the  papers  on  the  table,  where  you  will  find  it  much  better 
expressed,  the  general  reasoning  that  is  to  be  found  upon  oMei 
supposed  to  be  probable  and  improbable  on  the  part  of  die  appel- 
lants, and  on  the  part  of  the  respondents.  Upon  that,  your  Lorf* 
ships  can  inform  yourselyes  better,  and  more  accurately,  by  resdiog 
the  cases,  than  by  my  detailing  the  matters  to  be  found  in  them.  Bnt 
the  result  of  my  consideration  of  this  part  of  the  subject  is,  tbit  I 
haye  not  been  able  to  satisfy  myself,  that  these  words, '  heirMiiak^' 
occurring,  not  in  a  dry  destination,  but  occurring  in  such  a  contot 
as  this,  I  mean  the  context  of  the  clause  of  destination  in  the  deed 
1648,  occurring  in  such  a  deed,  where  there  is  such  a  clause  as  Uiidkff 
property,  occurring  in  a  deed  containing  all  mckf  the  expressions  sod 
proyisions  which  haye  been  noticed,  and  the  general  object  andpho 
of  which  is  such  as  I  haye  represented  this  of  1648  to  be,  I  baveaot 
been  able  to  satisfy  mjself,  that  these  words  must,  by  an  inflexibk 
rule  of  law,  receiye  the  largest  construction.  I  cannot  persuade  of- 
self,  that  they  may  not  in  legal  construction  receive  a  more  limiltd 
interpretation,  from  all  the  considerations  to  which  we  have  bea 
adverting,  provided  that  that  interpretation  is  made  npon  gTomidi 
which  satisfy  your  Lordships,  that  this  is  the  declaration  plain,  sod 
the  manifest  meaning  of  the  author  of  the  deed. 

*^  My  Lords,  It  is  in  that  view  of  the  subject  it  appears  to  o^ 
this  case  is  to  be  treated.  For  the  reasons  I  have  stated,  I  do  sot 
think  that  the  case  of  Linplum  is  an  authority  that  binds  ns  to  bold, 
that  the  <  heirs-male  *  of  the  daughters  of  Hary  Lord  Ker  were  cdi- 
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we  are  satisfied  that  the  '  beirs-male  of  their  bodies  *  were  in-        1810. 
1  to  be  called.    On  the  contrary,  I  think  that  the  case  of  lin-  . 

with  reference  to  the  principle  upon  which  the  words,  *  heirs-     ^^b,  &c. 
I  •  there  were  held  to  be  *  heirs-male  *  generally,  in  order  that  *'    - 

er  brothers  might  be  included,  is  a  case  which  ought  rather  to 
8,  instead  of  in  effect  excluding  the  younger  daughters  by  con- 
ion,  to  include  the  younger  daughters  as  beneficially  as  the  lan- 
of  this  deed,  and  the  author's  intent,  will  allow  us  to  include  them. 
:he  decision  of  this  House  in  that  case  turned  upon  this,  as  I 
t,  that  there  was  not  manifestation  enough  of  the  intention  of 
tlior  of  the  Linplum  deed,  to  contravene  the  general  and  obvious 
ng  of  the  words  *  heirs- male  ;* — that  there  was  not  manifesta- 
nough,  from  what  appeared  in  the  deed,  that  the  author  of  the 
lid  not  mean,  that  the  brothers  of  Alexander  of  Drummelzier 
1  take,— did  not  mean  that  the  younger  brothers  of  Hay  of 
1  and  Lawfield  should  take, — that  there  was  not  proof  enough 
Isy  firom  the  circumstances,  that  persons  in  several  instances 
i  be  included  under  the  word,  *•  heirs-male,'  to  whom  the  author 

deed  had  not  manifested  an  intention  to  give  any  thing  as 
tates, — that  the  word  *  descendants*  had  been  used,  and  from 

circumstances  and  passages  from  which  argument  had  been 
ed.  The  House  saw,  that  if  they  did  not  give  the  words  their 
us  meaning,  all  the  younger  brothers  of  Alexander  must  have 
excluded, — the  younger  brothers  of  Hay  of  Belton  must  have 
excluded, — the  younger  brothers  of  Hay  of  Lawfield  must  have 
excluded ; — that  Lord  Eobert  Ker,  if  Alexander  had  died 
ut  heirs  of  his  body, — if  John  of  Belton  had  died  without  heirs 
(  body, — if  John  of  Lawfield  had  died  vnthout  heirs  of  his 

that  Lord  Robert  Ker  must  have  come  in  before  the  younger 
srs  of  Alexander  of  Drummelzier, — ^must  have  come  in  before 
>anger  brother  of  Hay  of  Belton, — must  have  come  in  before 
>unger  brother  of  Hay  of  Lawfield,  notwithstanding  it  was  the 
;d  and  manifest  puq)08e  of  the  author  of  the  deed,  to  prefer 
inder  of  Drummelzier;  and  it  might  be  his  intention,  and 
bly  was  so,  to  prefer  the  younger  branches  of  the  Drummelzier 
r  to  Hay  of  Belton, — and  to  prefer  Hay  of  Belton,  and  probabl 
ounger  branches  of  the  Belton  house,  to  Hay  of  Lawfield, — 
>  prefer  all  three  to  Lord  Robert  Ker.  Contrasting  the  cir- 
ances  that  would  take  place  in  one  way  of  construing  the  in- 
ent  with  reference  to  intention,  with  the  circumstances  that 
I  take  place  in  another  way  of  construing  the  instrument  with 
nee  to  intention,  my  apprehension  is,  that  the  judgment  of 
Lordships*  House  in  that  case  amounted  to  this,  and  principally 
B,  that  it  was  a  declaration,  that  it  was  more  consistent  with 
itention  of  the  author  of  the  Linplum  deed,  to  give  the  words 
I  male*  their  obvious  construction,  which  would  include  indi- 
Is  whom  the  House  thought  were  probably  the  objects  of  the 
ty  of  the  author  of  the  deed,  and  who  must  have  been  excluded 
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1810.        ^^  ^  different  interpretation  of  the  settlement,  than  itoooM  be  ahewn 
...........^    to  be  to  interpret  the  words  ^  heirs  male'  in  a  more  limited  senBe, 

KSB,  ko,     because  conse^ences  woold  otherwise  follow,  whidi  might  be  re> 

*•  presented  as  difficult  to  be  reconciled  with  the  supposed  intention  <rf 

"*     ^'    the  author  of  the  deed,  in  possible^  not  probable  cases  and  events. 

His  Opinion      **  ^7  Lords,  Reasoning  in  the  same  way,  unless  I  have  fidlen  in- 

as  to  ^  Heirs-  to  a  mistake,  from  which  I  haye  not  been  able  to  extricate  mjsdf, 

male  m  this  ^ijidi  j  i^ye  anxiously  endeayoured  to  ayoid,  by  ^ying  as  painful  an 

attention  to  this  case  as  I  could  give,  (not  more  painful  than  I  know 

it  was  my  duty  to  give  to  it),  it  does  appear  to  me,  to  be  the  plain 

and  manifest  intention  of  the  author  of  this  deed,  when  he  used 

these  words  '  heirs  male,*  in  the  clause  as  to  the  daughters,  to  mean 

*  heirs  male  of  the  body ;'  and  unless  there  be  some  rule  of  law  which 

says,  that  the  author  of  a  deed  shall  not  tell  you  by  the  deed  itself, 

that  by  *  heirs  male*  he  means  *  heirs  male  of  .the  body,'  some  rule 

of  law  which  says,  that  if  he  uses  the  words  *"  heirs  male,'  though 

he  tells  you  he  means  '  heirs-male  of  the  body/  he  has  bound  you 

to  strike  out  of  the  instrument,  all  the  explanatory  context, — aU 

explanatory  provisioDS, — all  the  explanatory  plan  and  form  of  the 

instrument,  as  the  Lord  Ordinary  said  in  the  Marquis  of  Tweeddale*s 

case ;  unless  there  be  some  such  rule  of  law,  it  does  appear  to  me, 

that  the  opinion  of  the  great  majority  of  the  Court  of  Session  is  the 

right  opinion. 

'*  My  Lords,  The  consequence  of  all  this  is,  that  as  far  as  this 
applies  to  the  action  in  the  competition  of  brieves,  it  appears  to  me, 
that  this  clause  created  a  seriatim  substitution  to  the  four  sisters,  and 
the  heirs-male  of  their  bodies. 

"'  It  appears  to  me  further,  that  the  conveyances  subsequent  to 
the  year  J648,  and  prescription,  have  not  destroyed  the  title  created 
by  the  destination  in  that  deed.  It  appears  to  me,  that  Lady  Mar- 
garet did  not  renounce  that  title,  which,  by  the  effect  of  this  instru- 
ment of  1648,  Sir  James  Innes  claims  as  deriving  under  her;  and  it 
appears  to  me  further,  that  these  persons  are  heirs  of  tailzie.  This 
yiew  of  the  subject,  I  think,  will  exhaust  the  subject  of  the  compe- 
tition of  brieves,  as  far  as  the  opinion  of  the  individual  who  has  the 
honour  of  addressing  your  Lordships  is  material. 
Reduction.  *'^  With  respect  to  the  action  of  reduction,  it  furnishes  a  point  of 

much  importance  in  the  law  of  Scotland.  It  is  a  point,  however, 
upon  which  I  feel  myself  very  considerably  in  doubt,  whether  I 
ought  to  express  any  opinion  upon  it  now  in  judgment.  I  have 
satisfied  myself  that  I  ought  not  now  to  express  a  judicial  opinion 
upon  it.  Your  Lordships  will  suppose  I  allude  to  the  question  of 
the  fetters — to  the  question,  whether  there  is  a  prohibition  against 
altering  the  order  of  succession  ?  I  cannot  conceive  your  Lordships 
will  find  yourselves  sanctioned  by  any  precedent  which  the  journals 
of  this  House  would  furnish,  to  place  yourselves  in  this  situation, 
improbable  enough  to  happen,  but  which  is  possible  to  happen,  an( 
which,  if  possible,  ought  to  be  contemplated ,     If  it  should  happei 
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t  the  propinquity  neither  of  Sir  James  Innes  Ker  nor  of  General        l^l^- 

r  ahould  be  proved^  you  would  have  standing  upon  the  journals      ■ 

Jiis  House  a  judgment  upon  the  fetters  in  thb  deed,  yrhidi  would      ""»  *^' 

a  Judgment  that  would  apply  to  nobody ;  a  judgment  that  could    innbs  Sic, 

oaed  neither  ior  any  body  nor  against  any  body :  and  I  have  not» 

the  best  consideration  I  have  been  able  to  give  this  subject,  been 

e  to  satisfy  myself,  that  the  moment  is  yet  come,  in  which  your 

rdships  should  give  your  opinion  judicially  upon  that.     If  the 

»piiiquity  is  proved  in  the  brieves,  it  will  then  be  for  your  Lord- 

p0»  having  the  parties  standing  before  you,  to  decide  that  question 

fetters,  which  is  a  question  which  does  not  affect  merely  the  two 

Li^idoals  who  are  about  to  establish  their  propinquity,  but  affects 

Oy  if  they  do  establish  it,  third  persons,  whom,  should  they  not 

abUsh  their  propinquity,  they  are  not  entitled  to  contend  with. 

'*  Mj  Lords,  I  foigot  to  mention  the  claim  on  the  part  of  Mr. 

dlenden  Ker,  to  be  heard  as  a  party  in  the  competition  of  brieves. 

y  opinion  upon  that  is,  that  he  has  properly  been  made  a  party  to 

at  competition  of  brieves  ;  and  if  this  were  the  moment  in  which  a 

licaal  opinion  should  be  given  upon  the  other  question  of  fetters,  I 

ight  have  been  disposed  to  say,  that  I  have  not  found  sufficient 

Eison  to  differ  from  the  Court  of  Session  upon  that.     But  it  is  not 

le  time,  in  my  opinion,  so  to  do  ;  and  I  desire  to  be  understood, 

(  meaning  to  consider  again,  and  reconsider  that  question.     Your 

ordships  should  not  preclude  yourselves  from  reconsidering  it,  when 

>a  are  sure  you  will  receive  the  argument  from  parties  who  cer- 

kinly  have  an  interest  in  contending  the  point  to  be  argued,  who 

ndoubtedly  have  an  interest  in  having  it  well  decided,  and  who 

eoessarily  have  an  interest  in  what  may  be  finally  adjudged. 

^  With  this  view  of  the  case,  I  have  to  mention  also,  that  I  feel 
'^  after  a  great  deal  of  consideration  of  the  subject,  incumbent  upon 
le,  not  to  leave  this  House  at  the  close  of  this  second  session, 
rithout  recording,  in  some  form,  the  opinion  which  I  have  adopted 
pon  the  parts  of  the  case  which  I  have  discussed*  However  un- 
rorthy  I  may  be  of  that  attention,  it  is  very  possible  that  youf 
iordships  may  be  pleased  to  pay  some  attention  to  the  opinion  I 
aay  have  formed  upon  a  subject  of  this  kind.  If  so,  I  cannot  make 
t  consistent  with  my  sense  of  duty  to  your  Lordships  or  the  parties 
ompeting  at  the  Bar,  not  to  put  your  Lordships  in  possession  of  it. 
lot  I  hesitate  as  to  going  farther  now,  because  I  am  giving  an  opi- 
ion  of  an  individual  on  a  question  of  mighty  interest  to  the  parties 
t  the  Bar ; — I  am  giving  an  opinion  upon  a  question  of  infinite  in- 
erest  to  the  titles  both  to  Peerages  and  lands  in  the  law  of  Scot- 
snd ; — I  am  giving  an  opinion  in  a  case,  where,  though  I  happen 
ipon  these  points  to  agree  with  a  great  majority  of  the  Ck)urt  of 
Sesnon,  I  am  very  well  aware  that  individual  judges,  entitled  to  the 
Jghest  possible  respect  from  such  a  person  as  I  am,  have  held  a  dif- 
ierent  opinioni  and  have  not  only  held  a  different  opinion,  but  have 
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1810.       ^^^i  ^^'A  opinion  in  a  degree  that  has  led  them  to  consider  and  re^ 
present  my  way  of  yiewbg  this  case,  as  a  way  of  Tiewing  it 


KBB,  &u.      oos  to  Scotch  law.     I  am  further  giving  it  in  the  ahsence  of  a  Noblis 
*"  .        Lord,  who,  daring  the  whole  of  the  hearing  respecting  the  estates-^ 
attended  that  hearing ;    with  reference  to  whom  I  hare  infinite 
satisfaction  in  saying,  that  he  considered  it  most  diligently — that  hm 
considered  it  most  attentirely — that  he  conndered  it  most  imparr: 
tially — that  he  considered  it  most  learnedly ;  and  I  do  not  think 
ought  to  press  yonr  Lordships  to  take  a  step  now,  that  would  pr^ 
dude  that  Nohle  Lord  (if,  on  a  ferther  consideration  of  the'snbje^ 
he  should  think  right  so  to  do)  from  stating  to  your  Lordships  h^ 
sentiments  (whaterer  they  may  be)  upon  the  subject     The  oour^ 
therefore,  that  I  haye  determined  to  take  is  thb  :  I  am  sony  it  n^j^ 
not  be  so  satisfiactory  to  the  parties  as  I  wish  it  should  be ;  bu^ 
am  bound  to  take  care  that  I  do  not  inadvertently  do  wrong  to  ^tj) 
parties.     The  object  I  have  in  view  is,  to  propose  to  your  Lordsbijiy 
certain  findings,  in  which  what  I  have  stated  would  be  embodied; 
and  offering  them  in  the  form  of  motions  to  your  Lordships'  House, 
you  will  easily  find  a  way  to  take  them  into  future  consideration,  if 
it  should  be  found  necessary.    I  have  only  to  state  with  respect  to 
myself,  that  if  it  should  happen  that  a  different  opinion  should  be 
entertained  by  any  body,  I  shall  do  that,  which,  if  I  continue  to  Im^ 
I  know  it  will  be  my  duty  to  do ;  I  shall  give  the  utmost  attentioo 
to  any  reasons  which  can  be  assigned  by  any  of  your  Lordships  for 
holding  a  different  opinion  ;  but  I  should  feel  that  I  did  not  act  to 
£urly  and  candidly  as  I  ought  to  do,  if  I  did  not  assure  your  Lord- 
ships, that  the  motions  which  I  shall  submit  this  day  or  to-motrow, 
contain,  with  respect  to  myself,  my  opinions  upon  these  points  of 
law,  which  I  believe  I  shall  not  be  able  to  alter.     I  have  repeatedlj 
considered  this  subject.     I  have  again  and  again  considered  the  soV 
ject.     I  have  considered  it  under  all  the  anxiety  that  belongs  to  tb 
importance  of  the  case  ;  and  I  am  afraid  that  I  must  repeat,  what 
before  said  to  your  Lordships,  that  if  I  am  in  an  error,  it  is,  wf 
respect  to  myself,  I  fear,  an  invincible  error.*' 

Resolutions  and  Orders  of  thb  Housb  of  Lords. 

L 

"  Die  MartU,  20°  Junn  If 
Competition        "  Moved,  That  according  to  the  just  and  legal  construction 
of  Brieves.      *'  substitution  of  the  deed  1648,  to  the  eldest  dochter  of  Har 
*'  Ker,  without  division,  and  their  heirs-male,  the  several  ds 
'*  of  Hary  Lord  Ker,  in  their  order,  and  the  heirs-male  of  t 
'^  spective  bodies  begotten  seriatim^  were  called  as  heirs  of  ta 
"  provision,  to  take  the  estates  conveyed  by  the  said  deed,  i 
'^  ence  to  the  heir-male  general  of  the  eldest,  or  of  any  other  c 
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^'  daughters;  and,  therefore,  that  Sir  James  Norcliffe  Innes,  so  de-        16IO. 
^^  flcribed  in  the  interlocutors  of  the  Court  of  Session,  in  case  he  shall     . 
•*  proTe  himself  to  he  the  heir-male  of  the  hody  of  Lady  Margaret     keb,  &c. 
**   Ker,  and  that  there  are  no  heirs-male  existing  of  the  bodies  of  the  *• 

**  Ladies  Jane  and  Anna  Ker,  according  to  the  usual  course  of  pro-  ^ 

**  ceeding  in  serrices,  is  to  be  preferred  in  the  competition  of  brieyes 
'^  respecting  the  said  estates ;  and  that  upon  such  proof  made,  the 
*^  brieTes  purchased  by  Brigadier-General  Ker  ought  to  be  dismissed. 
**  Ordered,  by  the  Lords  Spiritual  and  Temporal,  in  Parliament 
*  *  assembled.  That  the  said  motion  be  taken  into  consideration  on 
**  the  first  cause-day  in  the  next  session  of  Parliament. 

(Signed)         «'  Oeorob  Rose,  Cler.  Parliaments.^* 


II. 

"  Die  Mortis^  20^  Junii  1809. 
*'  Moved,  That  it  is  premature  for  this  House  to  determine  the  ap-  Redaction. 
^  peals  in  the  action  of  reduction,  complaining  of  the  interlocutors 
**  which  find.  That  the  estates  of  Roxburghe  were  held  by  the  late 
*'  WUliam  Duke  of  Roxburghe  under  an  entail,  which  contains  an 
^  effectual  prohibition  against  altering  the  order  of  succession,  before 
**'  the  pursuers'  title  and  propinquity  be  established. 

^  Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
*'  snembled.  That  the  said  motion  be  taken  into  consideration  on  the 
**  fiist  cause-day  in  the  next  session  of  Parliament. 

(Signed)         "  Grorob  Rose,  Cler.  Parliament:' 


III. 

«  Die  Mercurih  21®  Jtintt  1809. 
''  Ordered  by  the  Lords  Spiritual  and  Temporal,  in  Parliament  Order  for  Sir 
•*  assembled,  That  the  Lords  of  Council  and  Session  do.  »<>*'^i*^- Kw^Serrice 
**  standing  the  pendency  of  the  Appeals  in  this  House,  respecting  ^o  procwd. 
**  the  Roxburghe  Estates,  if  they  shall  so  think  fit,  direct  the  Maoers 
**  to  proceed,  according  to  the  Interlocutor  dated  the  7th,  and  signed 
*^  the  8th  July  1807>  (the  said  Interlocutor  being  understood  by  this 
^*  House  to  mean,  that  Sir  James  Norcliffe  Innes,  so  described  in 
^<  the  Interlocutors  of  the  Court  of  Session,  is  to  be  preferred  in  the 
^  competition  of  Brieres,  if  he  proves,  according  to  the  usual  course 
*'  of  proceedings  in  services,  that  he  is  the  heir-male  of  the  body  of 
^  Lady  Margaret  Ker,  and  that  there  are  no  heirs-male  of  the  bodies 
^*  of  Ladies  Jean  and  Anna  Ker  respectively)  ;  but  that  such  pro- 
^  eeedings  of  the  Macers,  and  all  acts,  deeds,  and  proceedings,  of 
^*  whatever  nature,  to  be  made,  done,  or  executed,  by  any  person 
*^  or  posooii  or  following  thereupon,  shall  be  without  prejudice  to 
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1810.        «  any  person  or  right,  in  case,  upon  determining  the  Appeals,  oran^ 
'     "  of  them,  in  any  manner  relating  to  the  Roxhurghe  estates,  dependM 
KBR,  &c.      (i  jgg  £q  ^|^|3  House,  this  House  should  hereafter  adjudge,  that  th^ 
INNE8,  &c.     "  ^^  ^^  James  Norcliffe  Innes  ought  not  to  have  been  so  preferred 
'^  as  aforesaid,  or  shall,  upon  determining  as  aforesaid,  or  upon  ai^ 
**  application  made  to  this  House,  make  any  order,  adjadication,  ^ 
**  judgment,  contrary  to,  or  inconsbtent  with  the  effect  of  soch  pr^ 
"  oeediugsjof  the  Macers,  or  such  other  acts,  deeds,  or  prooeediam; 
*'  as  aforesaid,  or  any  of  them,  in  any  respect ;  and  that  all  co^-^) 
<<  chaises,  and  expenses  attending,  or  to  be  occasioned  by  the  san:^^ 
**  or  in  relation  thereto,  or  in  consequence  thereof,  or  ofanyof  th^d^ 
"  shall  be  paid  as  this  House  shall  direct,  and  that  the  consideiaticii 
**  thereof  shall  be  reserred. 

(Signed)        **  Georqe  Rosb,  Cler.  Parliament' J* 


IV. 

<'  Die  Mercurii,  2 1""  JunU  1809. 
**  Ordered  by  the  Lords  Spiritual  and  Temporal,  in  Parliament 
''  assembled.  That  this  House  proceed  generally  upon  the  serenl 
<*  Roxhurghe  causes,  on  the  first  cause-day  in  the  next  Session  of 
'*  Parliament. 

(Signed)        *^  Gbobob  Rosb^  Cler.  Parliament^!* 


20tA  June  1810. 
(On  the  House  resuming  consideration  of  the  Roxhurghe  causes  is 
the  following  Session,  after  making  a  few  preliminary  obserratiooi), 

Thb  Eabl  op  Lauderdale  said  : — 
**  I  am  fortunately  released  from  the  necessity  of  entering  intosfif 
aigument  on  the  bearings  of  the  deed  1644,  which,  I  must  tMnlEi 
was  too  much  relied  on  in  the  Court  below.  For,  with  the  NoUe  sni 
learned  Lord  whom  you  haye  heard,  I  agree  in  thinking  it  imposable 
to  trarel  out  of  the  deed  1648  for  the  purpose  of  learning  the  mew- 
ing of  the  deed  1648  ;  and  eren  if  this  could  be  permitted,  thedce^ 
1644,  which  was  revoked  and  set  aside  by  Robert  Earl  of  Box- 
burghe,  appears  to  me,  of  all  others,  the  most  extraordinary  soan^ 
to  which  any  one  could  resort  for  the  purpose  of  collecting  his  inten- 
tions ;  far  less,  my  Lords,  can  I  regard  this  deed  as  a  souxoe  fio* 
which  I  can  infer  any  thing  that  can  lead  my  mind  to  decide  on  tbe 
consequences  of  that  deed  of  nomination  he  was  empowered  tomab 
by  the  charter  1646,  the  construction  of  which  is  the  more  immediite 
question  brought  by  appeal  before  your  Lordships'  House ;  for  to 
me  it  appears  impossible  to  doubt  of  the  accuracy  of  that  stakesest 
made  by  the  learned  Lord  whose  alignment  you  have  he|id|  that  tbe 
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id  1644  can  only  be  referred  to  in  this  case,  in  the  same  manner         1810. 
1  would  refer  to  any  other  deed,  to  learn  the  use  made  of  particu*     - 
expressions  in  the  language  of  conveyancing ;  indeed,  agreeing    *■*»  ^®' 
I  do  with  the  Noble  Lord  on  this  subject,  I  have  only  to  regret,    iuhkJ  &c. 
t  there  are  some  passages  in  the  speech  he  addressed  to  your 
rdshipsy  in  which  most  certainly  he  does  not  confine  himself  to 
at  he  has  so  accurately  stated  to  be  the  only  legitimate  use  of  the 
A  1644. 
*  I  haye  the  satisfection  also  to  think,  that  it  will  be  unnecessary 

me  to  intrude  upon  your  Lordships  with  any  argument  to  shew 
t  it  is  the  deed  1648,  which  must  still  exclusively  regulate  the 
oeflBion  to  the  estates  of  Roxburghe,  as  I  am  ready  to  avow  a 
feet  coincidence  of  sentiment  with  the  Noble  and  Learned  Lord 
om  you  have  heard,  in  thinking,  that  the  deed  1648,  which  is  died 
i  referred  to  in  all  the  subsequent  investitures  of  the  family,  cannot 
superseded  by  any  length  of  possession  on  the  investiture  1747- 
^*  Possessing  abo  a  similarity  of  opinion  with  that  which  has  been 
ted  to  your  Lordships,  on  the  impossibility  of  giving  any  weight 
the  aigument  in  favour  of  the  construction  of  this  deed,  as  con- 
ided  for  by  Mr.  Bellenden  Ker,  it  is  in  my  power  to  save  a  con- 
lemble  portion  of  your  Loidships'  time,  by  abstaining  from  all  re- 
tries on  this  view  of  the  question.    It  will  also  be  my  endeavour, 

the  course  of  what  I  shall  have  tlie  honour  of  stating  to  your 
xrdships,  to  economise  your  time,  by  cautiously  passing  over  every 
nnion  delivered  or  hinted  at  on  the  question  of  the  reduction, 
I  which  your  Lordships  have  also  heard  counsel  at  your  Bar; 
icame  I  shall  shortly  state,  before  I  sit  down,  the  reasons  why  I 
ast  think,  and  why  I  conceive,  on  the  principles  stated  by  the 
^oUe  and  Learned  Lord  who  has  addressed  you,  he  must  think,  that 
le  action  of  reduction  comes  by  appeal  before  this  House  in  a  shape 
ttt  renders  the  remitting  of  it  to  the  Court  of  Session  unavoidable. 

**  Having  thus,  my  Lords,  enumerated  the  various  branches  of 
ui  important  cause,  in  which  my  entertaining  similar  views  with 
MMe  that  have  been  stated  to  your  Lordships,  will  render  it  unneces- 
uy  for  me  to  detain  you  by  entering  into  any  details,  I  have  once 
xxe  to  express  my  most  serious  regret,  that,  on  the  main  question, 
>•  on  the  disputed  clause  in  the  deed  1648,  there  is  hardly  any 
irt  of  the  reasoning  your  Lordships  have  heard  to  which  I  can  im- 
iQtly  subscribe. 

**  My  Lords,  The  clause  which  you  have  so  often  heard  repeated 
this  House,  is  to  the  following  effect: — 

"And  qllds  all  failzeiog  be  decease,  or  be  not  observing  of  the  provi- 
ions,  restrictions,  and  conditions  above  written,  the  right  of  the 
ud  estates  sail  pertain  and  belong  to  the  eldest  dochter  of  the 
aid  Hary  Lord  Ker,  without  division,  and  yr  heirs-male,  she  al« 
lays  mareing  or  being  married  to  ane  gentilman  of  lawll  and  ho- 
Kml  descent,  wha  sail  perform  the  conditions  above  and  under- 
roL.  v.  2  H 


IIINB8,  &C. 
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1810.       *'  written  ;  qlkis  all  failzeing,  and  jr  ads  am9-nia1e»  to  our 

— .    '^  and  lawful  uris-male  qtsomerer.** 

&o.  <<  Before  proceeding  to  the  consideration  of  the  rerj  import^jK^^ 
questions  which  arise  in  the  constniction  of  this  clause,  allow  tM^^^ 
my  Lords,  to  express,  in  the  strongest  manneri  my  concurrence  with 
the  Nohle  Lord  who  has  already  addressed  you,  in  thinking,  that  if 
any  one  has  stated,  that  this  clause  cannot  he  construed  hut  inlh 
reference  to  the  words  which  themselves  form  the  clause,  he  hai 
delirered  a  most  erroneous  opinion.  With  him,  my  Lords,  I  tgree 
in  the  accuracy  of  the  statement,  that  the  clause  must  be  ooostnnd 
with  reference  to  erery  thing  that  is  to  be  found  within  the  tm 
comers  of  the  deed  in  which  it  is  placed ;  with  this  limitation,  hxm^ 
ever,  that  it  shall  be  construed  in  a  manner  consistent  with  tiioie 
known  rules  of  constniction  recognised  by  the  law  of  Scotland,  into 
the  details  of  which  I  shall  have  an  opportunity  of  entering  in  a  in- 
ture  part  of  what  I  am  about  to  submit  to  your  Lordships.  Naj* 
my  Lords,  subject  to  this  limitation,  I  go  still  farther ;  for  I  not 
only  conceire  it  to  be  competent  to  look  to  erery  thing  within  die 
four  comers  of  the  deed,  but  I  think  justice  requires  your  Lordib^ 
should  do  so,  in  every  step  of  the  reasoning  employed  to  aseertsm 
what  is  the  legal  import  of  the  clause,  so  far  at  least  as  to  prefent 
those  who  ai^e  upon  it,  from  assuming  any  thing  as  proved  wUdi 
proceeds  on  a  partial  view  of  the  deed.  And  this  obaervaitioB,  nj 
Lords,  leads  me  to  remark,  that  though  I  shall  follow  the  order  wlncii 
the  leamed  Lord  has  pursued,  I  must  thus  early  express  my  dodbUy 
(on  which  I  shall  hereafter  enlarge),  how  far  the  frame  of  the  argnmeit 
he  has  submitted  to  your  Lordships,  has  not  preduded  the  NoUt 
Lord  himself,  after  having  so  properly  suggested  this  rule,  from  M- 
lowing  it,  in  what  he  has  submitted  to  you  in  favour  of  that  eon* 
straction  of  this  clause  for  which  he  has  contended. 

'^  For  I  certainly  must  feel,  that  the  Noble  Lord,  by  eonndefim 
in  the  first  instance  what  is  the  import  of  the  words  *  eldest  daii||hta,' 
exclusive  of  the  effect  the  term  *  heirs-male'  may  have  on  thateipd' 
sion,  has  violated  the  rale  he  has  with  such  justice  laid  down.  All 
I  must  also  express  to  your  Lordships  my  doubts,  whether  tfie  Kolfe 
Lord  did  not  again  materially  violate  this  rale,  when  he  aftermrii 
proceeded  to  use  the  words  '  eldest  daughter,'  in  the  meaning  b» 
imposed  upon  them,  for  the  purpose  of  inducing  your  LovUips  (• 
think  it  necessary  to  add  to  the  generic  term  '  heirs-male,*  &e  tarn    '■■. 
of  specification  '  of  the  body.'    For  I  do  flatter  myself,  I  shaD  con- 
vince your  Lordships,  that,  by  considering  the  daune  AxB  disyoist- 
edly,  and  by  excluding  from  his  view  circumstances  of  impertance 
(which  are  to  be  found,  not  only  within  the  four  comeia  of  dhe  deed,    : 
but  within  the  four  comers  of  the  clause),  in  f<»ining  thene  sepnrste    : 
conclusions,  the  Noble  Lord  has  contrived  to  acquire  the  use  of   | 
an  argument  on  which  he  has  mainly  relied,  to  prove  to  your  Lord*    ^ 
ships  that  heirs>male  ought  to  be  construed  to  mean  han^tukJ 
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le  body ;  which,  if  the  whole  clause  had  been  considered  together,        1810. 
Hdd  only  operate  to  induce  your  Lordships  to  presume,  that  eldest  ■ 

raghter  was  used  for  the  express  purpose  of  denoting  Lady  Jane     ksb,  &c. 
Ter  *' 

**  My  Lords,  Haying  protested  thus  formally  against  this  line  of 
igmnent,  on  the  effect  of  which  I  shall  subsequently  enter  more  at 
iK)ge,  it  is  my  intention,  as  I  hare  stated  to  your  Lordships,  to  pur- 
le  the  order  adopted  in  the  argument  you  have  heard.  It  shall, 
Oiwereaty  be  my  study  cautiously  to  aroid,  in  what  I  have  to  submit 
>  your  Lordships^  forming  any  conclusion,  by  excluding  from  my 
lew^  either  any  one  part  of  this  clause,  or  any  one  part  of  this  deed. 
Vlulst  I  shall  be  equally  cautious  never  to  found  any  part  of  my 
ijgament  upon  what  I  feel  myself  obliged  to  ask  you,  to  have  the 
wmdescensum  to  admit  as  prated^  merely  because  it  is  consistent  with 
he  opinion  formed  in  consequence  of  such  reasoning. 

**  Adpp&g  this  order,  I  hare,  in  the  first  place,  to  solicit  your  Ist  Point.— 
[KMrdflhips*  attention  to  the  reasoning  on  which  I  am  induct  ^ii  m^  * 
iiffisr  with  the  Noble  Lord  who  has  addressed  you,  on  the  mode  of  ^^ 
oonatruing  the  words  ^  eldest  daughter '  in  this  clause,  and  to  think, 
that '  eldest  daughter'  cannot  with  justice  be  construed  as  mean- 
mg  *'  daughters  seriatim  et  successive,'  My  Lords,  On  considering 
die  import  of  the  words  *  eldest  daughter,'  standing  unconnected 
with  any  part  of  the  context,  though  you  haye  heard  it  stated  that 
they  may  admit  of  many  more  expositions,  it  does  not  occur  to  me, 
(herring  the  technical  sense,  which  in  the  Committee  of  Priyilq;es 
hat  been  imputed  to  them,  of  meaning  in  the  eye  of  the  law  heir- 
fimttle),  that  they  can  be  used  as  descriptiye  of  daughters  in  more 
diea  ike  four  following  situations.  First j  The  eldest  bom  daughter. 
— Secoitdfy,  The  eldest  at  the  time  of  making  the  deed. — Tkirdiyy 
The  eldest  at  the  time  the  succession  opens. — Fourthly,  A  daughter 
who  acquires  that  appellation  at  a  subsequent  period,  by  the  death 
of  her  eldest  sisters  during  her  lifetime. 

^  In  the  first  case  here  stated,  it  cannot  escape  your  Lordships' 
oheeryation,  that  a  female  obtains  the  title  of  eldest  daughter  by 
birtii ;  whilst  in  the  three  last  cases,  she  becomes  entitled  to  it  by 
fte  predeceasing  of  one  or  more  of  her  sisters :  And  to  me,  it  cer- 
bttofy  appears  that  these  are  the  only  two  modes  by  which  this  ap- 
pdlation  can  be  acquired.  For  I  must  submit  to  your  Lordships,  that 
the  idea  of  a  lady's  being  entitled  to  the  appellation  of  eldest  daughter 
bom  the  death  of  a  nephew,  a  grandnephew,  or  a  great-grand- 
a^hew,  must  arise  out  of  a  meaning  imposed  upon  the  words  by 
eonetmetion  with  other  words  with  which  they  are  conjoined,  and 
aerer  can  suggest  itself  to  the  mind  from  the  simple  use  of  the 
wotds  themselyes. 

**  My  Lords,  If  I  haye  the  good  fortune  to  carry  your  Lordships 
doDg  with  me  in  this  reasoning,  I  know  you  cannot  refuse  to  assent 
lo  the  inferenoes  I  am  disposed  to  draw  from  it,  yiz.  That  in  whidi- 
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1810*  ^w  of  these  four  modes  a  person  becomes  entitled  to  the  appeUation 

^^.^mm^  of  eldest  daughter,  it  is  a  definite  designation,  and  applies  to  the 

KEB,  &0.  situation  of  the  lady  in  relation  to  her  other  sisteia^  she  aeqairing 

^'  .  the  title  at  a  period  of  time  which  is  fixed,  either  by  their  relatiT" 

'      '  births  or  their  relatiye  deaths.    It  cannot,  howerer,  eaeape  yoi^ 


Lordships,  that,  according  to  the  sense  of  this  term,  as  oontead^ 
for  by  the  respondent  Sir  James  Innes  Ker,  a  younger  sistei^s  (6^ 
example  Lady  Margaret  Ker  s)  becoming  ddest  daughter,  depei^ 
neither  upon  the  relative  births  or  deaths  of  any  of  her  sisters.  Pqt, 
supposing  the  reasoning  used  by  the  respondent  to  be  aociinite»  jT 
the  words  of  the  destination  had  been  to  the  <  eldest  daughter,  amf 

*  the  heirs  male  of  her  body,'  Lady  Margaret  Ker,  without  any  re- 
ference to  the  births  or  deaths  of  her  sisters,  would  hare  beoone 
eldest  daughter  at  a  different  period  from  that  in  which  she  would 
haye  attained  that  appellation,  if  the  destination  had  been  to  tiie 

*  eldest  daughter,  and  her  heirsroale.'  And  she  would  htre 
become  eldest  daughter  at  a  third  period  of  time,  if  the  deitiiii* 
tion  had  been  to  the  <  eldest  daughter,  and  the  heirs*  male  or  femilt 

*  of  her  body.' 

*^  To  those  of  your  Lordships  who  reflect  upon  this  subjeet,  I  an- 
not  help  suspecting  it  will  appear,  that  our  habitual  fiMnifiarity  widi 
the  laws  of  primogeniture  and  succession,  giye  to  the  word  Mai  the 
fisicuUy  of  producing  an  impression  on  the  mind  whidi  in  reditj  it 
ought  not  to  effect.  Eldest  daughter,  properly  speaking,  is  w  ex- 
pression  denoting  an  individual,  just  as  much  as  the  phrase  yorageik 
daughter  ;  and  if  a  destination  to  the  youngest  daughter  '  of  Hvj 

*  Lord  Ker,  without  division,  and  their  heirs-male,  she  always  otf^ 
*•  rying  a  gentleman  of  lawful  descent,'  would  not  have  cairied  tk 
estate  successively  to  the  elder  sisters,  as  the  younger  sisters,  or  tk 
heirs-male  of  the  younger  sisters  failed  ;  neither  can  the  destinatioB 
to  the  eldest  daughter  call  to  the  succession  any  other  person  Atf 
the  individual  it  denotes. 

«  To  illustrate  the  absurdity  of  supposing  that  the  words  '  eldeit 
<  daughter'  in  themselves  can  describe  a  series  of  persons,  and  to  a* 
plain  the  consequences  to  which  this  hypothesis  would  lead,  let  M^ 
my  Lords,  suppose,  that  the  destination  by  Earl  Robert  had  bees 
'  to  the  eldest  daughter  of  Hary  Lord  Ker,  and  the  heiis  of  her 

*  body,  whom  failing,  to  the  youngest  daughter,  and  the  heirs  of  bff 
*body.' 

^^  It  is  obvious,  that  such  a  destination  would  have  called,  in  the 
first  place,  Lady  Jane  Ker,  the  eldest  daughter  of  Hary  Lovd  Ker, 
and  her  heirs  :  Secondly,  Lady  Sophia  Ker,  the  youngest  daughter 
of  Hary  Lord  Ker,  and  her  heirs  :  Thirdly,  That  Lady  Anna  Ker, 
the  second  daughter,  and  Lady  Margaret  Ker,  the  third  donghttfi 
and  their  heirs,  would  have  been  disinherited.  But  if  the  ezpfe** 
sion  *  eldest  daughter*  could  be  deemed  to  convey  the  meaning  iS' 
nexed  to  it  by  the  respondentSi  Lady  Sophia,  the  youogesl  dsnghtSi 
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oald  not  find  herself  called  to  the  succession  sooner  than  if  she  had       1810. 

Tcr  been  named  ;  and  Lady  Anna  and  Lady  Margaret,  the  second      ■ 

d  third  daughters,  and  the  heirs  of  their  bodies^  would  fall  to  be     ^***  ^^' 

^emd  to  their  younger  sister  Lady  Sophia^  though  she  was  ex-     ihdss,  &c. 

essly  called  in  preference. 

''  For  though  it  is  obTious»  that  Lady  Sophia  might  uige  her  daim 

the  fiulure  of  the  heirs  of  Lady  Jane,  the  eldest  sister,  stating 
ftt  the  ^  youngest  *  was  called  upon  such  failure,  she  would  be  at 
ce  defeated  by  Lady  Anna's  statement,  that  she,  upon  the  death 
Ijadj  Jane  and  her  heirs,  had  become  ^  eldest,'  and  that  as  such 
B  had  a  right  to  be  preferred. 

^  The  same  plea,  my  Lords,  would  secure  the  preference  to  Lady 
ugaret,  the  third  daughter,  and  her  heirs,  on  the  ^sdlure  of  Lady 
IDA,  the  second,  and  her  heirs,  and  this  absurd  and  monstrous 
Dsequence  would  result  from  the  proposition  that  Lady  Sophia, 
i  youngest  daughter,  though  expressly  called  to  the  succession, 
old  only  take,  on  the  failure  of  all  her  three  sisters  and  their  heirs, 
len  she  would  become  eiititled  to  the  succession  as  eldest  daugh- 
*,  without  derifing  any  preference  from  the  special  terms  in 
lich  she  was  called.  Indeed,  it  seems  apparent,  that  the  term 
idest  daughter*  cannot,  in  construction,  receive  the  meaning  con* 
ided  for  by  the  respondent,  when  unaided  by  any  expression  with 
uch  it  may  stand  connected.  Suppose,  for  example,  that  a  person 
iTing  three  sons,  John,  James,  and  Thomas,  should  destine  his 
tate  tO'  his  eldest  son,  and  the  heirs-male  of  his  body ;  whom 
iUng,  to  the  heirs-female  of  his  body :  if  John,  the  eldest  son, 
ud  a  daughter,  and  James  and  Thomas  each  of  them  sons ;  ac- 
rding  to  the  mode  of  reasoning  which  imputes  to  the  term  eldest 
mghter,  the  meaning  of  daughters  seriatim  ei  successivi^  the  heirs- 
ale  of  all  the  brothers  would  come  in  before  the  daughter  of  the 
leat  son,  because,  construing  the  term  *  eldest  son,'  as  it  is  attempt- 
.  Co  construe  the  term  *  eldest  daughter,'  it  would  have  the  effect 
meaning  sons  seriatim  et  successive  ;  and  this  destination  to  the 
lest  son  and  the  heirs-male  of  his  body,  whom  fiuling,  to  the  heirs- 
ooale  of  his  body,  would,  according  to  this  reasoning,  be  under- 
)od  to  be  synonymous  to  a  destination  to  my  eldest  son,  and  the 
ifa-male  of  his  body  ;  whom  £Eiiling,  to  my  second  son,  and  the 
iis-male  of  his  body ;  whom  failing,  to  my  third  son,  and  the 
dn-male  of  his  body  i  whom  failing,  to  the  heirs  female  of  my 
lest  son  ;  whom  failing,  to  the  heirs-female  of  my  second  son ; 
liom  failing,  to  the  heirs-female  of  my  third  and  youngest  son. 
*^  That  this,  my  Lords,  is  an  undeniable  consequence  of  imputing 
ch  a  meaning  to  the  word  eldest,  when  prefixed  to  the  word  son 

daughter,  is  not  to  be  doubted ;  yet  I  hardly  believe  there  is  any 
vryer  who  will  have  the  smallest  hesitation  in  pronouncing,  that  a 
•atination  to  my  eldest  son,  and  the  heirs-male  of  his  body,  whom 
iling,  to  the  heirs-female  of  his  body,  would  inevitably  curry  the 
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1810.       estates  so  destined  to  the  heirs-female  of  that  eldest  son,  on  thk  ^ 
■  .  fiulore  of  the  heizs-male  of  his  body,  in  preference  to  the  hrixs-mal-  ^ 

KBB,  &c.     of  the  second  son. 

^'  .  "  From  all  this,  my  Lords,  I  must  submit  to  your  Lordships,  tfa^^ 

it  seems  indisputably  to  followi  that,  without  some  qualifying  C!^^ 
pression,  the  words  *  eldest  daughter'  cannot  be  deemed  to  descn^^ 
a  series  of  persons  ;  they  can  in  truth  only  denote  a  penon  in  c^^ 
of  the  four  situations  abore  stated ;  and  as  Lady  Margaret,  tlie  %^ 
cestor  of  Sir  James  Innes  K&c,  nerer  stood  in  any  of  these  ntuatii^^ 
it  is  impossible  to  argue  that  the  words  ^  eldest  daughter,'  uneiqdaui. 
ed  by  the  context,  could  make  out  the  plea  of  Sir  James  Innes.    It 
must,  howeyer,  my  Lords,  be  admitted,  that  eldest  daughter  u  a 
phrase,  the  meaning  of  which  must  be  gathered  from  the  context; 
it  becomes  therefore  important,  minutely  to  examine  all  the  e^m- 
sions  with  which  it  is  connected,  as  these  may  undoubtedly  giye  it  a 
meaning,  which  it  does  not  naturally  possess. 

*'  Li  the  first  place,  The  clause  calls  the  eldest  daughter  of  Haij 
Lord  Ker  *  without  division ;'  and  the  respondents  haye  contended, 
that  these  words  tvithoui  tUmsioHf  denote  the  four  sisters  haying  been 
called  in  succession. 

<*  The  appellants,  on  the  other  hand,  haye  contended,  thst  die 
words  tviikoui  division  point  out  exclusiye  possession,  in  opposilMi»> 
to  diyided  possession,  and  that  they  would  not  haye  been  essenlisl 
either  in  the  eyent  of  one  daughter  being  called,  or  in  the  eyent  of 
four  daughters  being  called,  though  in  both  cases  they  would  hav^^ 
had  accurately  the  same  meaning,  and  seryed  the  same  porpose-^ 
Indeed,  my  Lords,  the  impossibility  of  giving  any  influence  wbit — - 
ever  to  the  words  *  without  division,'  has  been,  in  my  opinion,  faSt^ 
established  by  the  argument  your  Lordships  have  already  heard  froiK* 
the  Noble  Lord,  in  which  it  was  illustrated  by  a  quotation  from  tk^ 
bond  of  tailzie  1640,  where  there  is  a  destination  to  Lady  Jane  Ker* 
and  her  heirs-male  '  without  division,'  being  one  of  thousands  c/ 
instances  that  might  be  brought  from  the  records,  of  these  words 
b^g  used  merely  for  the  purpose  of  expressing  an  exclusive  rigfc^ 
to  possess,  without  any  reference  to  a  series  of  persons  being  called  to 
the  succession. 

"  In  the  speech  your  Lordships  have  already  heard,  it  has  alio 
been  submitted  to  you,  that  the  omission  of  the  word  said  before  tbe 
words  eldest  daughter,  is  a  circumstance  to  which  some  wei|^  ii 
due,  though  I  think  the  learned  Lord,  who  has  addressed  yoo,  im 
not  seriously  stated  it  as  a  ground  that  can  be  rested  upon  with  tk 
smallest  degree  of  effect.  But  in  the  course  of  what  I  shall  have 
the  honour  of  stating  to  your  Lordships,  it  will  be  my  duty  to  ex- 
plain veiy  fully  the  meaning  and  effect  of  the  words,  saids— afor^ 
saids — and  other  words  of  reference,  when  they  occur  in  deeds  <i 
this  nature  ;  and  I  think  it  will  follow,  from  what  I  shall  then  8ttl>- 
mit  to  you,  without  the  possibility  of  dispute,  that  no  weight  what- 
ever is  due  to  the  omission  of  the  word  said^ 
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*^  My  Lords,  The  next  expresmon,  or  rather  word,  to  be  connder-       1810. 
ed  in  forming  a  judicial  opinion  on  the  meaning  of  the  words  eldest    «-^*— 
laughter,  as  they  are  used  in  this  deed,  is  the  plural  pronoun  iknr^     "^*  ^« 
— ^in  the  phrase  *  their  heirs-male.'     This,  in  the  outset  of  the    ^m^  ^^^ 
tpeech  which  your  Lordships  have  heard,  was  pointed  out  to  you  by 
he  learned  Lord  as  a  very  material  circumstance,  though  it  was 
;tated  in  one  part  of  the  same  argument  to  make  no  great  di£Ference ; 
whilst  in  another  it  was  submitted  to  you,  that  the  word  her  might 
»e  inserted  instead  of  the  word  lAetr,  without  great  prejudice  to  the 
ionstniction  for  which  he  contended.   The  same  opinion,  I  recollect, 
vas  also  hinted  at  by  the  Lord  Preadent  of  the  Court  of  Session,  in 
he  Texy  extraordinary  speech  he  addressed  to  the  Court  on  advising 
lie  reclaiming  petition.      I  confess,  howerer,  that  though  I  have 
ninutely  attended  to  erery  thing  that  has  been  said  or  written,  either 
rj  Counsel  or  Judge  in  this  cause,  I  have  not  yet  heard  any  one 
ittempt  at  an  argument,  to  shew  that  the  respondent's  case  would 
je  tenable,  if  the  singular  pronoun  her  had  been  inserted  instead  of 
Jie  plural  pronoun  \hw. 

^  By  the  respondent's  counsel,  it  has  been  argued  at  the  Bar,  eer- 
.ainly  with  great  ability,  and  I  think  with  very  considerable  effect, 
;littl  when  the  plural  pronoun  thdr  is  considered  as  connected  with 
Jie  phrase  '  eldest  daughter/  it  creates  the  necessity  of  supposing, 
liafc  more  than  one  daughter  was  designated  by  that  expression,  and 
Jiat  in  truth  Robert  Earl  of  Roxburghe  must  hare  meant  to  call 
ais  four  daughters  successive  et  seriatim. 

In  the  first  place,  my  Lords,  it  has  been  remarked  to  you,  and 
srnly  remarked,  that  in  yarious  parts  of  this  deed,  *  plural  words  are 
used,  describing  individuals ;'  and  the  inaccuracy  here  alluded  to 
nndonbtedly  occurs,  not  only  in  many  passages  of  this  deed,  but  in 
passages  of  many  Scotch  deeds  that  might  be  referred  to.  For  ex- 
Eun[^e,  in  the  clause  with  regard  to  the  obligation  to  take  the  name 
and  arms,  it  is  said,  '  That  in  case  of  failure,  or  that  they  refuse  or 
^  forbear  to  take  upon  them  the  said  surname,  &c.  in  that  case  the 

*  person  fiBoling,  and  the  heirs  of  their  body/ 

^  Again,  the  obligation  for  provision  to  the  remanent  daughters  is 
thus  expressed:  *•  In  case  it  shall  happen  the  said  Sir  William 
'  Dmmmond,  or  any  other  heirs  of  tailzie,  to  succeed  to  the  estate, 
'  then  and  in  that  case  the  samen  persone  sua  succeeding,  and  their 

*  spouses  to  be  joined  in  marriage  with  them^  sail  pay,'  &c« 

**  The  following  passage  is  also  to  be  found  in  another  part  of  this 
Seed  :  *  In  case  it  shall  happen  ani^  of  the  said  daughters  to  depart 
'  this  life  before  they  be  of  the  age  foresaid,  or  yet  before  they  be 
'  married,  in  that  case  the  portion  of  the  daughter  sae  deceisand  be- 
'  fore  their  marriage,  as  said  is,  sail  return  to  our  said  heirs/  &c. 

<^  It  does  so  happen,  however,  with  regard  to  all  these  three  instan- 
ces,  as  well  as  all  other  instances  cited  or  referred  to  in  the  various 
ieeds,  which  have  on  this  occasion  been  submitted  to  the  consideration 
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1810.  of  this  House,  that  the  plnial  word  is  used  in  a  manner  raeh  as  Ic: 
^— — —  create  no  efiect  on  the  sense  of  the  words  with  which  it  is  conjotned:::: 
KBB,  &c.  as  the  snhstitntion  of  the  singular  instead  of  the  ploial  pronovn^ 
miiBs  &e.    ^^^^^  make  no  material  difference. 

'*  For  instance,  my  Lords,  in  the  dause  in  relation  to  the  oU^[^ 
tion  to  take  the  name  and  arms,  it  is  ohrions,  that  if  the  words  b^ 
been  '  the  person  fisdling,  and  the  heirs  of  his  hody*  instead  of  ft^ 

*  person  failing,  and  the  heirs  of  their  body!  it  could  hare  made  ^^ 
difference  in  the  meaning  which  it  conyeyed. 

^  Now,  my  Lords,  let  me  ask  how  it  can  with  any  degree  of  aew 
curacy  be  inferred,  from  the  circumstance  of  finding  the  plural  pto^ 
noun  conjoined  with  a  singular  collectiye  noun,  where  it  can  mab 
no  difference  in  the  sense,  whether  it  is  the  singular  or  the  plnnJ 
pronoun ;  that  where  it  is  conjoined  with  words  in  sudi  a  manoer 
as  to  make  an  alteration  in  the  sense,  it  is  to  hare  the  power  of 
changing  the  meaning  which  the  antecedent  would  otherwise  pooea. 
For  my  own  part,  I  haye  not  the  least  hesitation  to  state  to  jfoir 
Lordships,  that  when  in  a  deed  there  is  a  discrepancy  between  die 
pronoun  and  the  antecedent,  it  is  the  antecedent  which  must  direct 
the  alteration  to  be  made  in  the  pronoun,  instead  of  the  pronosB 
authorizing  an  alteration  of  the  antecedent." 

**  It  is,  howeyer,  asserted,  which  is  a  proposition  I  am  in  nowiie 
disposed  to  deny,  that  you  are  not  authorised,  in  construing  a  deedi 
to  make  any  alteration,  (I  quote  the  words,)  *  unless  you  are  drins 

*  to  it  by  a  case  of  necessity! 

*'  Agreeing,  then,  in  opinion,  that  it  is  a  case  of  necessity  tbstCHi 
alone  justify  this  operation,  I  must  most  earnestly  request  josr 
Lordships'  attention  to  the  consideration  of  what  must  be  deemed  to 
constitute  a  case  of  necessity.  To  me,  my  Lords,  it  appears,  dut 
when  the  sentence,  without  an  alteration,  is  nonsense ;  and  when  s 
yariety  of  circumstances,  connected  with  the  sentence,  combise  to 
point  out  the  particular  alteration  that  ought  to  take  place,  this  ii 
the  case  of  all  others  which  would  justify  such  a  proceeding.  Now, 
in  the  first  place.  It  is  without  fear  or  dread  I  assert  to  your  Loid- 
ships,  that  this  clause  as  it  stands  is  nonsense ;  because  I  ha? e  tke 
authority  of  the  learned  Lord,  who  preceded  me,  for  saying  so.  I 
repeat  the  words  he  used  in  describing  it.     *  Taking  the  words  si 

*  they  stand,  if  I  may  be  permitted  to  use  such  an  expression  in  Ail 
'  case,  they  are  nonsense!  In  the  second  place,  I  think  I  bait 
shewn  you,  that  all  the  circumstances  connected  with  the  sentence, 
combine  to  demand  the  same  alteration  of  the  pronoun  their  into  die 
pronoun  her. 

^'  It  is,  howeyer,  stated  to  your  Lordships,  that  if  the  constmctiaD 
I  contend  for  should  be  giyen  to  this  sentence,  it  would  inyolye  Ae 
necessity  of  an  alteration  ;  and  the  argument,  to  my  astonishmest) 
is  seriously  conducted,  as  if  it  could  be  maintained,  that  the  ooo- 
struction  which  the  learned  Lord,  who  preceded  me  contends  ^» 
does  not  equally  inyolve  the  necessity  of  alteration. 


V, 
INMBB,  &C. 
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'"*  With  all  doe  submission  to  him,  howeTer,  I  think  I  might,  with       igio. 
^  greatest  safety,  put  the  accuracy  of  my  opinion^at  issue,  upon  the    .......... 

g[le  point,  of  desiring  the  learned  Lord  to  express  the  sense  he     kbb,  &c. 

ibutes  to  the  antecedent  of  the  plural  pronoun  theiry  without  al« 

ng  the  expression. 

^  I  know,  in  the  argument  the  Noble  Lord  has  offered  to  yon,  he 

distinctly  said,  that  <  eldest  daughter  means  daughters  ruccesiive 

fruUitn.*    Is  there,  then,  any  difference  betwixt  this  proposition, 

.  saying,  that  the  term  '  eldest  daughter'  must  be  altered  into 

mghters  successive  et  seriatim  ?'     Would  it  giye,  in  the  opinion 

that  learned  Lord,  or  in  the  opinion  of  any  of  your  Lordships 

0  hear  me,  the  least  additional  force  or  effect  to  my  argument,  if, 
tead  of  contending,  that  in  construing  the  sentence,  you  must 
T  the  plural  pronoun  their^  into  the  singular  pronoun  Aer,  I  was 
sontend  that  the  word  their  must  be  taken,  in  construing  the  sen- 
ce,  as  meaning  her  ?  I  am  sure,  if  this,  which  I  must  consider  as 
ridiculous  subterfuge,  can  have  the  least  effect,  I  am  ready  to 
>pt  the  phraseology  in  addressing  your  Lordships. 
^'  If  the  learned  Lord's  argument,  therefore,  is  to  be  stated  as  an 
rnment  to  construe  the  sentence,  by  giring  the  words  *  eldest 
laughter,'   the    meaning  of    '  daughter  seriatim  et    successive* 

1  he  expresses  it),  let  mine  be  stated  as  an  argument,  for  giving  to 
e  word  their  the  meaning  of  the  word  /ter,  and  then  let  us  go  to 
me  upon  that  state  of  the  case.  On  the  other  hand,  if  I  am  to 
\  stated  as  arguing  to  your  Lordships,  that  the  sentence  should  be 
nstmed,  by  altering  the  word  their  into  the  word  Aer,  let  that 
uned  Lord  be  also  stated  as  contending,  that  the  sentence  should 
^  ooDStmed,  by  altering  the  words  '  eldest  daughter'  into  ^  daught- 
en  seriatim  et  successive  i  and  I  express  myself  equally  ready  to 
^  to  issue  upon  that  state  of  the  question. 

^  For,  so  far  from  disputing  the  proposition  as  stated  by  the  leam- 
1  Lord,  *  that  if  you  can  give  a  consistent  meaning  to  the  words 
fonning  the  phraseology  of  a  deed,  you  are  not  at  liberty  to  alter 
ooe  syllable  of  it ;'  I  admit  it  in  its  fullest  extent.  Nay,  I  go  a 
tUe  fiurther,  and  I  say,  that  if  a  case  of  necessity  exists,  where  a 
entence  has  no  consistent  meaning  without  alteration,  you  are 
ooud  judicially  to  construe  it,  so  as  to  make  the  least  possible  alter' 
As." 

"  Whatever  may  be  your  Lordships'  decision,  however,  in  regard 
B  the  meaning  of  the  words  *  eldest  daughter,'  I  have  the  satisfac- 
OQ  to  reflect,  that  the  effects  of  it  must  exclusively  operate  on  the 
^  now  under  your  consideration. — It  can  neither  undermine  any 
^indple  of  law  established  by  decisions,  nor  give  rise  to  confusion 

the  tenure  of  landed  property,  by  the  effect  it  may  have  on  deeds 

a  nmilar  nature.  Far  different  is  the  case  with  the  point  to 
^h  I  must  next  solicit  your  Lordships'  attention ;  for  you  cannot 
cide,  that  the  words  *  heirs-male'  can  be  taken  to  mean  *  heirs- 
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1810.         male  of  the  body/  on  the  ground  of  the  pretmned  intention  of  %le 
author  of  the  deed  1648,  without  pronouncing  a  decision  more  g^ 
nerally  interesting  to  all  who  have  any  connection,  however  remote 
with  landed  property  in  Scotland,  than  any  that  erer  resulted  boot 
a  judgment  of  your  Lordships*  House. 

2d  Point. ^  Here,  then,  I  must  solicit  your  Lordships*  attention  to  an  en- 

*  Heirs-male.*  mination  of  this  question  so  extended,  and  so  minute,  that  my  lesie 
of  the  serious  importance  of  the  subject  can  alone  plead  my  Tindi- 
cation. — ^The  Noble  and  learned  Lord,  in  proceeding  to  diseosi  tlui 
branch  of  the  aigument,  has  stated,  that  the  question  presenting  it- 
self for  your  Lordships'  consideration  may  be  shortly  pot  dm^* 
'  Whether  the  words '  heirs-male'  in  the  clause  to  which  we  hiit 
*  so  often  had  reference,  mean,  in  the  intefUion  of  the  author  cftku 
^  deed  as  that  intention  is  to  be  collected  from  the  context,  and  Ae 
^  other  parts  of  the  same  instrument,  for  so  I  would  put  the  cue  to 
'  your  Lordships ;  whether  these  words  *  heirs-male,'  mean  bein- 
*>  male  general  ?— or  whether  they  mean  *  heirs-male  of  the  bodj'  of 
<  the  person  or  persons  to  whom  they  refer  ?' 

**  Now,  my  Lords,  before  I  enter  on  the  discusaon  of  this  subject, 
I  must  say,  that,  consistently  with  the  reasoning  I  am  about  to 
submit,  I  cannot  agree  with  the  statement  that  is  here  made  to  joo. 
— ^For  it  will  be  my  object  to  show  you  that,  by  the  law  oi  Scothadf 
your  Lordships  are  precluded  from  considering  what  was  or  whsit 
was  not  the  intention  of  the  author  of  the  deed,  and  your  ?iew  of 
the  question  must  be  confined  to  the  consideration  of  what 
is  expressed  by  the  words  used  in  the  dispositire  clause  of  the 

*^  I  do,  howerer,  perfectly  agree  with  the  Noble  Lord  in  what  hm 
has  stated  concerning  the  importance  of  the  cases  that  haye  beess 
relied  on.     I  do  in  particular  completely  concur  in  the  opinion  h0 
Linplum  has  delivered,  that  if  the  case  of  Hay  of  Linplum  has  decided,  that  tlii0 

^^®*  words  heirs-male  occurring  in  that  destination,  had  a  precise  fixed 

technical  meaning,  which  the  intention  of  the  entailer,  however 
clearly  expressed,  was  not  sufficient  to  separate  from  the  woidsv 
such  a  decision  must  imperiously  regulate  the  judgment  now  to  b^ 
pronounced. 

^'  I  am  aware,  my  Lords,  that  in  the  speech  you  have  liesi4 
there  is  a  variation  in  the  terms  in  which  this  proposidon  is  SD- 
nounced,  from  those  in  which  I  have  now  expressed  it. 

**  It  was  on  that  occasion  admitted,  that  the  linplum  oase  matt 
be  conclusive  on  the  subject  of  the  question  concerning  the  meaning 
of  the  term  '  heirs-male ;  if  it  decided,  that  the  words  *  heirs-msle/ 
occurring  in  such  a  destination  as  thisy  (meaning  sudi  a  destinstioo 
as  that  of  Robert  Earl  of  Roxburghe's  in  the  year  1648),  canio^ 
bend  to  the  intention  of  the  author. 

<*  These  two  propositions,  however,  I  hold  to  be  the  same,  aod 
that  position  is  broadly  admitted  in  the  speech  of  the  NoUe  Loi4  i> 
the  following  terms : 
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*' '  Hie  linplnm  case  arose  upon  a  settlement,  with  reference  to       I810. 
which,  I  shonld  not  do  justice  to  the  present  case,  if  I  did  not  . 

states  that,  like  this  Roxburghe  case,  it  was  a  regular  entail ; — ^like      kxk,  &c. 
this  Boxbnighe  case,  it  was  not  to  take  effect  till  after  the  entailer's  *'  « 

3«atb ; — like  this  Roxburghe  case,  the  question  discussed  and  de- 
cided in  it  was  a  question  of  competition  between  heirs, — ^it  in- 
rolTed  nothing  with  respect  to  creditors  or  onerous  purchasers; 
there  was  not  therefore  that  distinction  in  it  which,  your  Lordships 
recollect,  we  have  heard  much  of  at  the  Bar ; — it  was  upon  the 
sonstmction  of  a  clause  relating  to  destination  ; — it  was  upon  the 
oomtmction  of  a  clause,  upon  which  the  question  depended,  on 
whom,  and  in  farours  of  whom,  the  fetters  were  imposed.' 

*^  Under  these  circumstances  of  similarity,  I  think  there  is  no 
anger  of  its  being  disputed^  what  must  be  the  decision  in  this  case  , 
I  the  judgment  of  the  Courts  below,  and  that  of  this  House  in  the 
»se  of  Linplum,  proceeded  on  the  ground,  that  the  term  *  heirs- 
male'  occurring  in  the  clause  of  destination,  could  not  be  control- 
led by  the  presumed  intention  of  the  author,  however  clear,  so  as  to 
p9t  it  the  legal  meaning  of  the  words  *  heirs-male  of  the  body.' 

**  It  is,  my  Lords,  this  impression  of  the  importance  of  the  cases, 
tnd  particularly  of  that  of  Linplum,  which  dictates  to  me,  as  it  did  to 
dbe  Noble  Lord,  the  propriety  of  adopting  an  arrangement  that  leads 
to  enifass  the  bearings  of  those  cases  that  hare  been  relied  upon. 
Wore  discussing  the  general  grounds  on  which  I  am  disposed  to  rest 
^  propriety  of  the  opinion  I  am  about  to  deliver  to  your  Lordships 
^oneening  the  legal  effect  of  the  term  '  heirs-male'  in  the  clause  of 
Bobert  Earl  of  Roxburghe*s  settlement  in  the  year  1648. 

^  I  shall  also  follow  the  arrangement  of  the  speech  your  Lordships 
kve  ahready  heard,  by  soliciting  your  attention  in  the  first  place  to 
^  esse  of  Hay  versus  Hay,  usually  cited  under  the  denomination 
(^ the  Linplum  Case;  the  reasoning  on  which,  in  the  speech  of 
As  kamed  Lord,  may  be  properly  examined  under  two  heads." 

(Here  his  Lordship  went  into  an  examination  of  the  cases  at  great 
Ittgth,  concluding  thus) :  ^  That,  when  I  now  look  back  and  review 
irhat  has  fallen  from  the  learned  Lord,  I  certainly  do  feel  that  no 
tcsiODable  ground  has  been  stated  for  giving  to  the  words  '  eldest 
'  danghter,'  the  meaning  of  daughters  serialim  et  successive ;' — 
■riubt  I  try  in  vain  to  discover  any  thing  like  a  tenable  ground  for 
■Baiataining  that  Earl  Robert  intended  to  use  the  term  heirs^male 
a  meaning  hdrs'tnale  of  the  body'* 

VisoouifT  Mblvillb  (in  the  Reduction)  spoke  in  substance  as 
bllows  :— 

"  My  Lords,— 

'*  Two  days  ago,  in  a  short  conversation  which  took  place  among 
^^  Lordships  in  the  Committee  of  Privileges,  I  had  occasion  to 
^te,  that  I  entertain  very  great  doubts  as  to  a  principle  of  law 


478  CASES  ON  APPEAL  PROM  SCOTLAND. 

1810.        stated  in  the  second  Resolation  laid  last  jear  on  the  TaUe  of  the 

House  by  the  Noble  and  Learned  Lord  on  the  Wookadr.    I  am  die 

KXBy  &o.      iQQfQ  anxious  to  explain  the  reason  of  mj  doubts,  because  both  tbe 
iMiiBB  &c.    Noble  and  Learned  Lord,  and  the  Noble  Lord  who  gare  his  i^imaiit 
length  this  day  upon  the  whole  cause,  seemed  to  concur  in  the  opi- 
nion, which  I  conceive  to  be  erroneous. 

**  The  Resolution  states,  •  That  it  is  premature  for  this  Housto 

*  determine  the  appeals  in  the  action  of  reduction  complaining  of  the 
^  interlocutors  which  find,  that  the  estates  of  Roxbmghe  were  kU 
'  by  the  late  William  Duke  of  Roxbuighe  under  an  entail  wUeh 

*  contains  an  effectual  prohibition  against  altering  the  order  of  IV- 

*  cession  before  the  pursuers  title  and  propinquity  be  estabiiihei.* 

'*  Now,  I  conceiTe,  that  by  the  laws  and  practice  of  Soothod,  it 
is  not  necessaty  for  a  person  taking  out  such  a  brieye,  to  estdbltik 
his  propinquity  by  a  proof,  prerious  to  the  discussion  of  the  rig^  of 
the  parties  in  a  competition  of  rieres.  The  general  principle,  sad 
the  foundation  of  the  practice  which  unirersally  takes  place  on  a 
competition  of  brieres,  is  pointed  out  in  the  following  quotation  torn 
Lord  Stair,  one  of  the  oldest  and  most  respectable  authorities  witk 
Stair*8  Inst,  regard  to  the  law  and  practice  of  Scotland.  His  words  are,  *  The 
ill.  5.  33.         <  briere  and  claim  are  as  a  libel,  against  which  any  party  compear^ 

*  ing,  and  found  to  have  an  interest^  may  propone  their  exoeptioM^ 

*  which  are  many  more  than  those  contained  in  the  said  last  act  of 

*  Parliament  1503,  cap.  94.* 

''  The  proposition  which  I  am  now  contending  for  has  been  so- 
lemnly recognised  by  the  Court  of  Session  in  the  Tcry  case  now  be- 
before  your  Lordships. 

'*  Sir  James  Innes  and  General  Ker  began  their  proceedinf^  Irf 
severally  taking  out  brieyes  for  serving  themsdves  heirs  of  entul  0 
special  under  the  deed  of  1648.  Upon  these  brieves  a  coi 
ensued  before  the  Macers. 

*<  Pending  the  competition,  they  severally  sued  out  their 
of  reduction.  To  enable  them  to  obtain  decree  in  these  actioof,  it 
is  necessary  that  one  or  other  of  them  should  be  served  heir  of  tf- 
tail ;  that  is  the  title  upon  which  alone  decree  can  be  grsntedii 
their  favour.  But  it  is  according  to  the  practice  of  the  Court,  i** 
peatedly  recognised  in  the  House  of  Lords,  to  allow  such  actiooirf 
reduction  to  proceed  pari  passu  with  such  competitions  of  brievd. 

'*  Mr.  Bellenden  Ker  insisted,  that  he  should  be  heard  for  luiiB' 
terest  in  the  competition  of  brieves.  He  strenuously  contended  aiio^ 
that  neither  party  should  be  allowed  to  obtain  a  service  till  A* 
merits  of  the  actions  of  reduction  were  first  of  all  discussed.  In  sop* 
port  of  his  pleas  on  this  subject,  he  insisted  upon  several  gmsi  de* 
cided  in  the  Court  of  Session  and  in  the  House  of  Lords. 

'*  He  was  successful  upon  both  points  before  the  Court  of  serme* 
On  the  14th  of  February  1806,  the  Court  remitted  to  the  Naecfi 
with  instructions  to  find,  first^  that  Mr.  Bellenden  Ker^  &c.  btre* 
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Me  to  appear  in  the  senrice  ;  and,  second^  that  the  points  of  law        1810. 

nth  respect  to  the  construction  of  the  tailzie  and  settlements  of  the " 

istate  of  Roxboighe  must  in  the  fiist  place  be  determined*  "*»  *^* 

'^  In  a  competition  of  brieves,  it  is  obTious,  that  neither  competi*  nfngs'  &c. 
at  has  a  certainty  of  obtaining  a  serrice  in  his  favour.  It  is  ob- 
riooflt  too,  that  in  such  a  competition  points  of  law  and  of  construo- 
doii  most  arise  and  be  decided.  These  are  either  decided  by  the 
Assessors,  or  are  remitted  by  them  to  be  decided  in  the  Court  of 
SHtton* 

^  It  18  not  necessary  to  give  authorities  for  tbis :  It  is  inherent  in 
die  very  nature  of  the  proceeding.  There  are  often  many  contending 
fsrties  in  a  competition  of  brieves  ;  and  it  would  render  the  pro- 
oeediog  endless  and  inextricable,  if  it  was  necessary  that  every  se- 
pmte  competitor  should  establish  his  propinquity  by  a  proof,  pre- 
moM  to  a  discussion  of  the  respective  rights  of  the  parties. 

^  The  Court,  on  the  suggestions  of  Mr.  Bellenden  Ker,  having 
ntomed  to  the  actions  of  reduction,  the  interlocutor  of  the  13th  of 
isntsxy  1807  was  pronounced  therein,  deciding  the  points  of  law. 

^  Yarions  cases  bearing  upon  this  were  stated  by  Mr.  Bellenden 
Ksr  in  the  Court  below.  In  the  case  of  Don  v.  Don,  (Forbes  28th 
Norember  1712)>  there  was  a  competition  of  brieves,  in  which  points 
^  hw  came  to  be  discussed.  Upon  the  report  of  the  Assessors, 
*  Hie  Lords  stopped  the  service  till  the  point  of  right  be  summarily 
'  cBicassed,  and  remitted  the  contending  parties  to  be  heard  before 
'  the  Lord  Ordinary  to  that  effect.' 

^  The  other  cases  still  more  closely  resembled  the  present,  and 
Me  also  decided  upon  appeal. 

^The  first  of  these  was  the  Cassillis  case,  27th  Februaiy  1760. 
b  that  case,  the  Earl  of  March  took  out  brieves  for  serving  himself 
Ur  of  entail  in  special  to  the  then  late  Earl  of  Cassillis ;  he,  also, 
AniDg  the  dependence  of  his  brieves,  brought  an  action  of  reduction- 
Bfrobation  against  Sir  Thomas  Kennedy,  as  disponee  of  the  said 
hte  Earl  of  Cassillis. 

**  Sir  Thomas  Kennedy  was  admitted  for  his  interest  in  the  ser- 
^ ;  but  the  Court  proceeded  to  a  judgment  in  the  reduction  be- 
ftse  it  was  determined  if  the  pursuer  had  a  title ;  and  in  the  same 
iDteriocntor  which  decided  in  favour  of  Sir  Thomas  Kennedy  in  the 
Kedoction,  they  stopped  all  further  procedure  in  the  service.  This 
Mgment  was  affirmed  upon  appeal. 

'*  So,  in  the  great  question  between  the  Duke  of  Hamilton,  and 
I^  Selkirk,  and  Mr.  Douglas,  the  same  course  of  proceeding  was 
^lopted.  Mr.  Douglas  was  disponee  under  a  general  disposition 
executed  by  the  Duke  of  Douglas,  to  which  he  had  right  by  general 
i^^Hce.  The  Duke  of  Hamilton  and  Earl  of  Selkirk  took  out  brieves 
"'ierving  themselves  heirs  in  special  to  the  deceased  Duke  of  Doug- 
H  and  during  the  dependence  of  their  brieves,  brought  actions  of 
'^doetion  of  the  deed,  under  which  Mr.  Douglas,  the  disponee, 
dialed. 
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1810.  ''  The  whole  proceeded  there  as  in  the  present  case.    They  wett 

at  once  to  the  merits  of  the  redaction,  before  allowing  tiie  serrioei 

KKB,  &c.      to  proceed,  and  in  the  same  interlocutor  which  decided  in  fiiTourof 
IHRE8*  &c     ^^^  defender  in  the  redaction,  they  found  that  the  brieres  of  the 
Duke  of  Hamilton  and  Earl  of  Selldrk  could  not  pioceed.    Thiiio* 
terlocutor  was  affirmed  on  appeal. 

'*  It  is  impossible  almost  to  distinguish  that  case  firom  the  praest 
In  it  there  was  a  competition  of  brieves  between  two  compstitan, 
and  actions  of  reduction  at  their  instance  against  a  disponee.  Tfe 
same  mode  of  proceeding  which  has  been  adopted  in  this  cms  vm 
adopted  in  it 

'*  It  is  true,  that  in  these  cases  of  Cassillis  and  Douglai,  the 
judgments  of  the  Court  were  in  farour  of  the  disponees;  but  if  tbej 
had  been  in  farour  of  the  competitors,  it  would  still  hare  lemsmri 
for  them  to  establish  their  title  by  serrice. 

**  If  your  Lordships  should  adopt  the  principle  suggested  m  the 
Resolution,  the  consequence  would  be,  that  af^  the  competitioa  cf 
brieves  is  completed^  the  actions  of  reduction,  both  as  to  the  ent- 
ence  of  the  old  entaib  and  the  Jeus^  must  be  commenoed  anew. 
Thus  two  years  more  may  be  spent  in  the  Court  below.  The  turn 
may  then  be  brought  here  by  appeal,  and  may  be  hung  up  for  an  m- 
definite  time,  perhaps  eight  or  more  years,  before  they  ooma  in  conn 
for  hearing;  and  all  this,  though  these  causes  have  been  folly  ood- 
sidered  and  aigued  in  the  Court  below,  and  the  f^peab  in  dlel^ 
duction  have  been  heard  for  twenty-fire  days  in  Sesnion  180S. 

'^  The  necessary  consequence  of  this  will  be,  that  one  competitor 
will  be  removed  at  least.  Sir  James  Innes  Ker  can  have  no  hope 
that  he  should  survive  this  delay.  It  would  render  his  sitoatka 
worse  than  it  was  before  the  commencement  of  these  causes. 

"  It  is  conceived,  that  your  Lordships  will  hesitate  before  }W 
adopt  a  principle  leading  to  such  consequences;  and,  upon  the 
ground  of  the  principles  I  have  stated,  and  the  auth<»itie8  to  wUeh 
I  have  referred,  I  am  confident,  that  the  prematurity  alleged  in  the 
Besolution  upon  which  I  have  offered  these  observations,  is  Mt 
warranted  by  the  law  and  practice  of  Scotland,  and  ought  notte 
influence  the  proceedings  of  your  Lordships  in  the  further  anaage- 
ments  of  this  long  depending  litigation.  If  there  are  any  pointi  s 
the  questions  of  reduction  upon  which  your  Lordships  are  diipflie' 
to  entertain  further  consideration,  it  is  competent  for  you  to  resene 
those  points  to  a  foture  opportunity ;  but  there  can  be  no  reaios, 
either  in  justice  or  in  form,  for  sending  back  any  part  of  the  ciae 
to  the  Court  of  Session." 

NoTB. — The  Resolution  was,  upon  motion^  withdrawn. 

Viscount  Mblyillb  (in  the  Competition  of  Brieves)  qwb  i^ 
substance  as  follows  :— 
**  My  Lords, 
**  It  is  not  my  intention  to  trouble  your  Lordships  with  a^T 
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w^CNrdi  OD  the  present  occasion  ;  but  haying  fonned  a  decided  opinion,        1310. 
I  feel  it  a  daty,  under  the  circumstances  of  the  present  case^  to  state     . 
distiiicUy  what  that  opinion  is.  kkb,  &c. 

"  I  had  not  the  advantage  of  hearing  the  long  and  able  pleadings  **  « 

mrhich  originally  took  place  at  the  Bar  of  this  House  on  the  subject 
of  the  present  competition ;  but  I  have  carefiillj  perused  all  the 
printed  pleadings  in  the  Court  below,  and  the  cases  which  haye  been 
■abmitted  to  your  Lordships.    I  hare  also  studied  the  elaborate 
statement  of  the  different  points  in  the  case  given  by  the  Noble  and 
lisatned  Lord  on  the  Woolsack  at  the  close  of  the  last  Session  of 
Parliament     I  have  likewise  had  the  benefit  of  hearing  the  very 
able  statements  which  hare  been  urged  in  the  pleadings  before  the 
Committee  of  Privileges,  in   consequence  of  the  claims  recently 
bioaght  forward  by  Lady  Essex  Ker ;  and  I  have  attentively  lis- 
tened to  the  very  elaborate  argument  of  the  Noble  Lord  who  has  just 
eat  down.    And  upon  a  mature  consideration  of  every  topic  which 
has  been  stated,  I  must  confess  to  your  Lordships,  I  feel  it  impossi- 
ble to  resist  the  conclusion  which  I  formed  a  considerable  time  ago, 
and  which  is  expressed  in  the  first  of  the  resolutions  laid  upon  the 
table  last  year  as  the  result  of  the  opinion  the  Noble  Lord  on  the 
Woolsack  had  then  formed,  after  a  painful  and  anxious  examina- 
tion of  every  deed  and  every  circumstance  which  had  any  relation  to 
this  important  cause.    My  opinion  is,  *  That  according  to  the  just 

*  and  legal  construction  of  the  substitution  of  the  deed  1648,  to  the 

*  eldest  dochter  of  Hary  Lord  Ker,  without  division,  and  their  heirs- 
'  male*  the  several  daughters  of  Hary  Lord  Ker,  in  their  order,  and 

*  tibe  heirs-male  of  their  respective  bodies  begotten  seriatim,  were 

*  called,  as  heirs  of  tailzie  and  provision,  to  take  the  estates  conveyed 

*  bj  the  said  deed,  in  preference  to  the  heir-male  general  of  the 

*  ddesty  or  of  any  other  of  the  said  daughters;  and  therefore  that  Sir 

*  Jamea  Norcliffe  Innes,  so  described  in  the  interlocutors  of  the 

*  Conrt  of  Session,  in  case  he  shall  prove  himself  to  be  the  heir-male 

*  of  the  body  of  Lady  Margaret  Ker,  and  that  there  are  no  heink 

*  male  existing  of  the  bodies  of  the  Ladies  Jane  and  Anna  Ker,  ac- 

*  eorffing  to  the  usual  course  of  proceeding  in  services,  is  to  be  pre- 

*  fienred  in  the  competition  of  brieves  respecting  the  said  estates ; 

*  and  that  upon  such  proof  made,  the  brieves  purchased  by  Brigadier- 

*  Geaeral  Ker  ought  to  be  dismissed.' 

^  All  the  parties  interested  in  the  present  comperition  have  very 

fiberally  availed  themselves  of  the  usual  privilege,  of  resorting  to 

arflateral  deeds  and  circumstances  in  support  of  the  claims  which 

<liey  respectively  maintain ;  and  for  that  purpose,  the  bond  I64O9 

tte  charter  1644,  the  charter  1646,  and  the  marriage-contract  1655, 

^vre  all  in  their  turn  been  pressed  into  the  service  of  the  contend* 

'^  parties.     In  the  judgment  I  have  formed  upon  this  case,  I  have 

^o  occasion  to  enter  into  any  controversy,  to  what  extent  it  is  justi- 

^^l>le,  by  the  fair  roles  of  interpretation,  to  have  recourse  to  other 
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1810.  deeds,  clauses,  and  circumstanoes  in  order  to  form  an  ultimate  o^mL 
■  nion  upon  the  rights  of  parties :  For  in  truth,  according  to  the  nev 
KBB,  &0.  I  have  of  the  present  cause,  I  hold  myself  to  be  Bd&og  upon  tr&j 
^^^  legitimate  principle  of  construction,  when  I  contend,  that  if  die 
clause  on  which  the  question  confessedly  turns,  does,  without  aaj 
foreign  or  collateral  aid,  admit  of  a  natural  construction,  espimn 
of  the  intention  of  Robert  Earl  of  Boxburghe  as  to  his  soocenoo; 
that  is  the  construction  which  ought  to  be  adopted,  without  haTiiig 
recourse  to  strained  and  artificial  interpretations,  in  order  to  dnw 
out  his  intention  from  other  deeds  or  clauses.  The  danse  in  iiie 
deed  1648,  to  which  I  hare  already  referred,  does,  in  my  opimoi* 
admit  of  such  a  clear  and  distinct  construction,  without  unneoe»* 
sarily  torturing  the  meaning  of  the  terms  used,  or  wantonly  disre- 
garding any  of  the  words  which  the  maker  of  the  deed  has  made  me 
of.  The  term  *  eldest  dochter*  is  the  most  important  for  consdcr- 
ation  ;  and  I  do  not  conceive,  that  it  is  either  a  strained  or  muift- 
tural  construction  to  contend,  that  the  expression  of  '  eldest  daugk' 
ter*  is  susceptible,  both  in  legal  construction  and  common  pailsnoe, 
of  being  interpreted  to  mean  the  eldest  daughter  at  Tarious  difienst 
periods,  eiiher  at  the  time  when  the  deed  is  made,  or  at  any  time 
during  the  life  of  the  maker  of  the  deed,  corresponding  to  the  TBdi- 
tions  in  the  state  and  numbers  of  the  females  alluded  to  in  the  deed, 
or  at  the  time  when  the  succession  opens,  which  is  to  be  regulated  by 
the  deed.  In  the  present  case,  it  appears  to  me  to  be  clear,  that  tte 
maker  of  the  deed  meant  by  this  description  to  refer  to  the  eldeitof 
the  daughters  of  Hary  Lord  Ker  at  any  time  the  succession  should 
open  to  the  heirs  called  by  the  substitution  in  the  deed  1648.  And 
it  does  not  appear  to  me,  that,  considering  the  expression  made  vat 
of,  yiz.  *  Iheir  heirs  male*  it  is  possible  to  put  any  other  coDstnie* 
tion  on  the  expression  '  eldest  daughter*  without  doing  a  wanton 
and  unnecessary  violence  to  the  terms  made  use  of  in  this  matenal 
clause.  Nor  am  I  in  any  degree  shaken  in  that  opinion  by  the  eb- 
borate  argument,  and  the  various  cases  and  illustrations  which  have 
been  resorted  to,  to  establish  the  proposition,  that  heirs-male  in 
legal  language  means  heirs-male  in  general.  I  can  without  difficoltf 
admit  the  proposition  as  an  abstract  and  general  one ;  but  it  is  im- 
possible for  me  to  admit,  that  the  expression  is  to  be  held  of » 
stubborn  a  nature,  as  to  be  incapable  of  a  limitation  to  heira-makof 
the  body,  if  that  construction  appear  to  be  more  consistent  with  tbe 
general  frame  of  the  clause,  and  the  terms  used  in  it.  Thar  hein* 
male  are  prominent  words  in  the  clause,  and  are  incapable  of  aaj 
rational  meaning,  if  heirs-male  is  to  receive  so  unlimited  a  consW" 
tion  as  that  contended  for  by  General  Ker.  It  is  certainly,  inefeiy 
view  of  the  situation  of  Earl  Robert's  family,  more  natural  to  tat 
pose,  that  he  meant  all  the  daughters  of  Hary  Lord  Ker,  than  ^ 
he  should,  under  the  then  circumstances  of  the  family,  exdusifelf 
select  his  eldest  grand-daughter,  and  pass  immediately  from  ho^ 
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nr-male  in  general,  orerlooking  and  passing  by  all  the  other        1810. 

iters  of  Harj  Lord  Ker.    It  is  not  a  sound  argnment  to  obserre,  ■  ■ 

iwer  to  this,  that  Earl  Robert  appears  to  have  been  so  whim-     *«»»  ^^» 

n  the  selection  of  his  heirs  from  among  his  descendants  that     „^ll   ^e. 

Tore  yon  are  to  reject  the  natural  and  just  construction  of  the 

ig  clause  in  his  settlement,  when,  without  departing  from  the 

» itself,  it  is  capable  of  a  plain  and  obrious  meaning,  and  a 

LDg  collected  without  haying  recourse  to  any  forced  or  strained 

ruction. 

!  shall  not  longer  intrude  upon  the  patience  of  your  Lordships, 

ng  that,  in  the  few  words  I  have  used,  I  have  made  the 

ids  of  my  opinion  sufficiently  intelligible.'* 

fter  their  Lordships  had  spoken,  the  following  judgment 
moved  by  Lord  Eldon,  and  carried : — 

20th  June  18 10. 

i  was  ordered  and  adjudged,  That  bo  much  of  the  inter- Judgment  in 

locator  of  the  Lords  of  Session  of  the  Uth  Feb.  1806  Corapetitiou 

,      ^,  ^    ,   .,      of  Brieves, 

as  contains  an  instruction  to  the  Macers  to  find  that 

John  Bellenden  Ker,  Uenry  Gawler,  and  John  Seton 
Earr,  Esq.,  had  a  title  to  appear  and  be  heard  for  their 
interest  in  the  said  services,  and  so  much  of  the  said 
interlocutor  of  the  Court  of  Macers  of  the  1 7th  Feb. 
1806,  as  finds,  in  conformity  to  the  said  instruction,  be 
affirmed.  And  it  is  declared  that,  according  to  the 
just  and  legal  construction  of  the  substitution  of  the 
deed  1648,  to  the  eldest  dochter  of  Hary  Lord  Eer, 
without  division,  and  their  heirs-male,  the  several 
daughters  of  Hary  Lord  Eer,  in  their  order,  and  the 
heirs-male  of  their  respective  bodies  begotten  seriatim 
were  called  as  heirs  of  tailzie  and  provision  to  lake  the 
estates  conveyed  by  the  said  deed,  in  preference  to  the 
heir-male  general  of  the  eldest,  or  of  any  other  of  the 
said  daughters  ;  And  it  is  further  ordered  and  adjudg- 
ed. That  the  said  interlocutor  of  the  Lords  of  Session 
of  6th,  signed  10th  March  1807,  and  the  said  interlo- 
cutor of  the  7th,  signed  the  8th  July  1807,  (the  latter 
interlocutor  explaining  the  former  interlocutor  of  6th, 
signed  10th  March  1807,  and  being  understood  by  this 
House  to  mean  that  the  said  Sir  James  lunes  Eer  is  to 
be  preferred  in  the  competition  of  brieves,  if  he  proves, 
according  to  the  usual  course  of  proceedings  in  services, 
that  he  is  the  heir-male  of  the  body  of  Lady  Margaret 
Ker,  and  that  there  are  no  heirs-male  of  the  bodies  of 
Ladies  Jean  and  Anna  respectively),  bo  affirmed,  and 
:>L.  v.  2  I 
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1811.  that  the  said  interlocutor  of  the  Lord  Ordinary  on  the 

Billa  of  27th  Feb.  1808,  be  also  affirmed.    And  itu 

9, '     '  further  ordered,  That  the  said  original  and  croea  4p* 

DPRHAM,  &o.  peals  be  dismissed  this  House. 

[The  consideration  of  the  appeal  in  the  redaction  and  de- 
clarator was  postponed  until  it  was  seen  that  Sir  James 
Norcliffo  Innes,  in  proceeding  with  his  service,  cmcceeded  io 
proving  his  propinquity  as  nearest  heir-male  of  Margaret, 
third  daughter  of  Hary  Lord  Ker,  and  that  Ladies  Jane  and 
Anna,  and  the  heirs-male  of  their  bodies  respective,  had 
failed.  This  having  been  done  by  Sir  James,  the  Hoaee  of 
Lords  again  resumed  consideration  of  the  redaction  and  de- 
clarator, and  pronounced  in  it  the  following  judgment.] 

House  of  Lords,  8th  June  1811. 

Jodgment  in       Ordered  and  adjudged,  That  the  appeal  be  dismissed,  and 
R^uction.^^  that  the  interlocutors  complained  of  bo,  and  the  same 

are  hereby  affirmed. 

For  the  Appellants,  Thos,  Plumer^  Wnu  Adam^  Mai.  Bm 

John  CUrkj  James  Mancrt/f' 

For  the  Bespondents,  David  Boyle,  Sir  Samuel  SmiBi' 

Ad.  Rollandy  Ro.  Craigie^  Arehd.  Culkn^  W.  HorM, 


[Fac.  Coll.  voL  xiii.  p.  141,  et  M.  11220;  Napier  on 
Prescription,  p.  219.] 

Mrs.  Janet  Durham,  and  Alex.  Weir,  her)   ^^^r--^. 

Husband,  ...  J      ^^ 

Mrs.  Sarah  Durham,  and  Major  Wiluam^   n^^-j^i 

Shilunglaw,  her  Husband,         .  J      esponam* 

House  of  Lords,  6th  March  1811. 
Special  Sbrticb — ^Heir  of  Linb,  or  Hbir  of  Protisioii— btf- 

TBD  or  IlNLIMrrED  TlTLE — ^FaLSA  DeMOMSTRATIO— PRBKUfntf* 

— An  estate  was  conveyed  '*  to  Jean  Bruce  (wife  of  AddphuD^ 
ham)  <'in  liferent,  and  Robert  Durham,  her  eldest  son,  andthebtf* 
'*  lawfully  to  be  procreated  of  his  body  in  fee ;  which  fidliagy  ^ 
*^  the  other  heirs,  male  or  fSemale^  without  diyision,  procraafted  v^ 
^^  be  procreated  betwixt  the  said  Adolphus  Durham  and  tbe  t^ 
"  Jean  Bruce;  which  failing,  to  the  other  heirs  male  orftDik 
•<  without  diyision,"  of  the  said  Janet  Bruce.    Charter  and  iaftft* 
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dent  were  obtained  on  this  conyejance  in  1702,  in  fistroor  of  Ro«       1811. 
lert  Darham,  in  these  terms.     He  thereafter  died  without  issue, 


Dale  or  female.  His  younger  brother  (the  present  party  s  grand-  oubhax,  &c. 
lither)  took  out  a  special  seryice,  and  was  served  nearest  heir  of  D^gg^^  ^^ 
ine  to  his  brother,  and  he  haying  died,  his  son  was  senred  in  same 
erms.  Prescription  had  run  upon  the  title  so  made  up.  By  the 
leath  of  Thomas,  the  last  heir  male,  the  succession  opened  to 
he  heirs  female  wUkout  division,  under  the  original  conyeyance. 
Hie  appellant  contended  that  the  inyestiture  haying  been  conceiy- 
id  in  fayour  of  heirs  of  line,  for  seventy  years,  the  limited  title  had 
«en  worked  off  by  the  unlimited  title  by  force  of  prescription,  and 
he  had  right  to  succeed  as  heir  portiooer,  along  with  her  sister, 
leldy  that  there  were  no  termini  hahiles  for  prescription  of  the 
liarter  1702,  that  charter  being  still  extant  and  unlimited  in  its 
lature,  and  these  retours  of  service  to  be  construed  as  conformable 
hereto,  and  carrying  the  original  unlimited  title ;  and,  therefore^ 
yhenever  one  has  two  unlimited  titles  in  his  person,  he  is  sup- 
posed to  possess  on  both. 

The  female  parties  in  this  case  are  sisters  of  the  late  The* 
»  Durham,  Esq.  of  Boghead ;  and  the  question  at  issue 
tween  them  is.  Whether  Mrs.  Shillinglaw,  the  respondent, 
entitled  to  succeed  as  sole  heiress  of  provision  to  her  said 
other,  in  the  lands  of  Foulshiells,  or  can  only  claim  as  heir 
rtioner,  with  her  sister,  the  appellant. 
This  question  is  made  to  depend  on  the  titles  upon  which 
mlshiells  estate  was  held.  The  great-grandmother  of  the 
rties  (Jean  Bruce)  married  to  Adolphus  Durham,  their 
eat-grandfather,  had  |cquired  it  by  conveyance  from  her 
srine  brother,  Thomas  Hamilton,  who,  having  no  children 
his  own,  conveyed  in  these  terms,  *^  Be  it  known  to  all 
nen  by  these  presents,  I  Thomas  Hamilton  of  Boghead, 
leritable  proprietor  of  the  lands  and  others  after  mention- 
ed, for  the  love  and  favour  I  bear  to  Jean  Bruce,  my  sis- 
;er  uterine,  spouse  to  Adolphus  Durham,  merchant  in 
Edinburgh;  and  a  grateful  sense  of  the  goodwill  and 
dndness  of  the  deceased  David  Bruce,  merchant  in  Edin- 
mrgh ;  father  to  the  said  Jean,  who  did  substitute  me, 
ailing  of  her  and  Hugh  Bruce,  his  children,  in  the  disposi- 
ion  and  assignation  made  and  granted  by  him  to  them, 
if  his  haill  lands  and  estate,  heritable  and  moveable,  to 
lave  sold,  annailzied,  and  disponed,  likeas  I  be  these  pre- 
entB,  with  and  under  the  reservations  and  conditions 
fiter  mentioned  allenarly,  and  no  otherwise,  sell,  annailzie, 
nd  dispone  from  me  and  my  heirs,  to  and  in  favour  of  the 
lid  Jean  Bruce  in  liferent,  and  Robert  Durham,  eldest 
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1811.        **  lawfal  son  to  the  said  Adolphus  Durham,   and  to   tbo 
**  heirs  lawfully  to  bo  procreate  of  his  body  in  fee:  wkic^ 


DUBUAM,  &c.  ityijiiing^  to  the  other  heirs,  male  or  female^  witliout  divimm 
DnBBAM,  &c.  *'  procreated  or  to  be  procreated  betwixt  the  said  Adolplm^ 
"  Durham  and  the  said  Jean  Bruce;  which  failing*  to  th^ 
•' other  heirs,  male  or  female,  without  division,  to  be  lair— 
"  fully  procreate  of  the  body  of  the  said  Jean  Bruce,  in  any 
"  other  marriage ;  which  all  failing,  to  my  own  nearest  heir» 
"  and  assignees  whatsoever,  all  and  whole  the  lands  of 
"  Foulshiells." 

In  the  disposition  there  was  no  procuratory  of  resignation* 
of  precept  of  sasine,  whereby  the  disponee  could  not  b^ 
infeft  without  considerable  expense,  he,  after  his  sister  wa^ 
Not.  15,1701.  dead,  executed  a  procuratory  of  resignation,   proceedings 
upon  the  narrative  of  the  omissions  in  his  former  settlement'y 
whereby  he  conveyed    his   lands  of  Foulshiells  in  the&o 
terms :  "  in  favour,  and  for  new  infeftments  of  the  same,  to 
'*  be  made  and  granted  to  the  said  Robert  Durham,  and  to 
"  the  heirs  lawfully  to  bo  procreated  of  his  body ;  which 
**  failing,  to  the  other  heirs,  male  and  female,  without  diin- 
"  sion,  procreate  betunxt  the  said  Adolphus  Durham  and  the 
"  said  Jane  Bruce  ;  which  also  failing,  to  my  own  nearest 
"  lawful  heirs  and  assignees  whatsoever/' 

By  the  law  of  Scotland,  there  being  no  succession  througb 
the  mother,  Jean  Bruce,  as  sister  uterine  only  to  Mr.  Hamil- 
ton, could  never  have  succeeded  to  him,  nor  of  course  her 
children,  so  that  the  family  of  Adolphus  Durham  bad  right 
to  the  lands  of  Foulshiells  by  these'  deeds  of  Mr.  Hamilton, 
and  by  these  only. 

In  consequence  of  the  procuratory  of  resignation,  Robert 

1702.       Durham  obtained  a  charter  from  the  crown  of  these  lands 

of  Foulshiells,  in  which  the  destination  is  in  these  worda:- 

"  Dilecto  nostro  Roberto  Durham  filio  legitimo  natn  masi- 

"  mo  Adolphi  Durham,  mercatoris  Burgen.    Burgi  de  Edin* 

"  procreat.  inter  ilium  et  quond.  Jeanam  Bruce  ejus  spoos- 

"  am  et  sororem  uterinam  quond.  Thom®  Hamilton  de  Bog- 

"  head  et  hseredibus  de  ejus  corpore  legitime  procrcand. 

"  quibus  dcficien.  aliis  hseredibus  masculis  sou  fsemellis  na^ 

'*  divisione  procreat.  inter  prsedict.  Adolphum  Durham  e( 

*'  Jeanam  Bruce.     Quibus  deficien.  prsedict.  quond.  ThotD9 

"  Hamilton  suis  propinquioribus,  et  legitimis  haBrediboi)  e( 

"  assignatis  quibuscunque  hsreditarie  et  irredimabiliter." 

In  virtue  of  this  charter,  Robert  Durham  was  infeft. 

Robert  Durham  died  without  issue,  and  without  making 
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-ation  of  this  settlement  of  the  estate.      On  that        l^^^* 

le  succession   devolved  on  Thomas  Durham,  his    7" 

brother^  the  claimant's  grandfather,  who  made  up"^°*%"' 
the  lands  by  a  special  service  in  1729.  The  weight  dorham,  &c. 
to  the  respondent's  construction  of  this  service, 
^eing  a  special  service,  is  of  importance  to  be  at- 
>,  because  it  specially  proceeds  upon  and  enume- 
conveyances  above  set  forth,  and  the  terms  there- 
in the  retour  of  this  service  the  following  words 
,  **  Thomas  Durham  est  legitimus  et  propinquior 
linecB  diet,  quond.  Roberti  Durham  sui  fratris  ger- 
1  omnibus  et  singulis,"  &c.  This,  it  was  alleged, 
Here  erroneous  character  which  the  retour  stamped 
as  Durham  by  mistake,  which  being  contrary  to  the 
luced  and  specially  referred  to,  was  thereby  cor- 
'  itself. 

lunder  in  the  service  being  discovered  too  late  for 
,  it  was  alleged  that  in  taking  sasine  upon  it,  the 
[inese"  was  omitted,  and  Thomas  was  infeft  as 
)  and  lawful  heir,"  which,  being  a  flexible  term,  can 
Ined  in  no  other  sense  than  to  import  heir  of  pro- 
his  brother  in  the  said  lands. 

IS  Durham  died  soon  thereafter,  and  was  succeeded  1730. 
dest  son  Robert,  who,  after  possessing  on  apparen- 
^veral  years,  served  himself  heir  in  special  to  his 
He  was  served  ^^  propinquior  et  legitimus  hares  1745. 
licto  quondam  Thomae  Durham  ejus  patri,''  under 
aractcr  it  was  alleged  that  he  too  was  heir  of  pro- 
The  retour,  in  like  manner,  specially  mentions  the 
.702,  and  the  destination  of  the  succession  therein. 
b  Durham  having  died,  was  succeeded  by  the  claim- 
ther  Thomas  Durham.  He  possessed  the  estate 
ency  until  1798,  when  he  served  himself  heir  to  his  1798. 
the  lands  of  Foulshiells.  This  retour  bears  '*  Quod 
*homas  Durham  est  unicus  filius  et  propinquior  et 
is  hares  diet,  quond.  Roberti  Durham  ejus  patris 
s  et  aliis  mentionat.  secundum  retornatum  specialis 
diet,  quond.  Roberti  Durham,  ut  haeredis  ThomsD 
n  patris  sui  inibi  datam  6to  die  Augusti  1745,  et 
lentum  sasin»  subsequen.  super  praeceptum  a  can- 
i  in  ejus  favorem  datam  17  Octobris,  et  recordatam 
iculari  rcgistro  sasinarum  apud  Edinburgh  2do  die 
bris  1745 :"  Thus  declaring  that  his  title  thereto 
lame  as  that  of  his  father  and  grandfather. 
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1811.  Mr.  Darhamdied,  of  thisdste,  unmarried,  and  without  leaT- 

ing  any  settlement  of  these  estates.     Whereupon  the  present 


DORHAM,  &0.  question  arose  between  his  two  sisters;  the  respondent,  as  his 
DVRBAH,  &c.  eldest  sister,  considering  that,  by  virtue  of  the  titles  to  the  es- 
Aug.  7, 1799.  tate,  she  was  entitled  to  the  whole  without  division.    She  ac- 
cordingly purchased  a  brieve  from  Chancery,  to  have  henelf 
served,  which  was  resisted  by  her  sister,  and  who  likewise 
procured  a  brieve  to  be  served  heir  portioner. 

The  competition  in  these  brieves  was  carried  by  advoca- 
tion to  the  Macers  of  the  Court  of  Session,  and  the  Judges 
of  that  Court  appointed,  in  common  form,  two  of  their  num- 
ber to  be  Macers,  who  ordered  the  parties  to  state  their 
claims  in  mutual  memorials,  and  the  Macers,  on  advising  the 
memorials,  took  the  cause  to  report  to  the  Court ;  for  which 
purpose  they  ordered  the  parties  to  prepare  informations. 
Not.  24  and  The  Court  thereafter  pronounced  this  interlocutor:  "  Up-^ 
*  '*  on  report  of  Lord  Glenlee,  and  having  advised  the  mutual 

'*  informations  for  the  parties,  find  that  Mrs.  Sarah  Durhao^ 
**  alias  Shillinglaw,  has  the  sole  right  to  be  served  heir  €^  - 
"  provision  to  her  brother,  the  deceased  Thomas  Graham,  Lr^ 
"  the  lands  of  Foulshiells,  and  in  the  superiority  of  the  lani2« 
*'  of  Langrigg,  but  that  she  must  pay  a  composition  to  h^j> 
*'  sister,  Mrs.  Janet  Durham  alias  Weir,  for  her  share  of  the 
'*  said  superiority  of  Langrigg,  and  remit  to  the  Maoers  to 
•*  proceed  accordingly."* 


•  24th  November  1802. 

Opinions  of  the  Judges : — 
Lord  Mbadowbaivk  said, — **  The  institute,  Robert  Durham,  oblvi- 
ed  the  investiture  in  1702,  and  there  has  been  no  new  grant  from  Ab 
crown  since  that  time.  There  have  been  a  sucoesnon  of  retom  rf 
heirs  of  line,  and  these  are  now  unchallengeable,  but  what  they  hm 
carried  is  the  investiture  in  1702.  There  is  no  prescription  hfln* 
because  there  is  no  investiture  to  be  set  up  against  the  or^posl  one 
in  1702." 

Lord  Hermand. — '^  I  don't  think  it  requires  to  go  deep  into  tk 
decisions  to  show  that  an  infeftment,  whether  from  the  crown  ortbe 
subject,  will  cany  the  subjects  in  terms  thereof,  and  I  don't  see  bow 
we  can  get  the  better  of  prescription." 

Lord  President. — "  I  think  that  part  of  what  Lord  Mesdsw- 

Mor.  10803.    bank  said  is  right.    The  valuable  decision  m  Kilkenan,  Bogie  tti 

Smith  V,  Gray,  explains  that  an  unlimited  tide  with  possession  wiU 

work  off  a  limited  title.    But  where  there  are  two  umUmiei  titki^ 
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le  saperiority  of  Lanrigg  stood  in  a  different  situation,       1811. 
being  of  small  importance,  the  judgment  in  regard  to  it 


icquiesced  in.  "''"'■^"'  *''• 

1  reclaiming  petition  by  the  appellants  the  Court  ad-DUBHAK,  &o. 
].•  Dec.  14,1802. 

bey  presented  a  bill  of  suspension,  but  this  was  refused.  Mar.  8, 1805. 


can  be  no  prescription,  because  there  is  nothing  to  lose  or  gain 
etcription.  The  only  limitation  here  is,,  that  the  succession 
go  to  heirs  female  without  diyision,  which  I  consider  to  be  no 
ition  at  all.  And  there  is  no  other  title  opposed  to  it.  The 
»s  don't  appear  to  me  to  signify  one  button.     I  will  admit  them 

be  good.  What  then  ?  They  have  no  limitations  to  work  off. 
>rigiDal  inrestiture  still  remains,  because  there  is  no  other  con- 
story  title  to  set  up  against  it.  Both  the  titles  are  unlimited^ 
loneof  them  is  lost  by  prescription.    Any  of  the  Durhams 

hare  altered  the  destination  at  pleasure,  and,  of  course,  there 
10  freedom  or  immunity  that  they  were  to  gain  by  prescription, 
otherwise  when  a  man  possesses  under  a  tailzie.    He  u  fetter- 
ad  may  prescribe  immunity." 
rd  Meadowbank's  Session  Papers,  vol.  68. 

*  Advising^  14/A  December  1802. 

OBD  President  Camfbell  said: — ''  The  case  of  Cassillis 
lifferent  from  this^  as  it  was  a  general  service  about  which  the 
ts  arose ;  but  here  it  is  a  special  senrice,  and  I  therefore  think 
:he  services  all  referred  to  the  original  investiture  1702,  and 
.  it  from  prescription.  But,  besides,  I  think  the  case  of  Bogle  Mor.  10803. 
Smith  to  be  sound  law,  and  to  refer  to  every  case  where  a  man 
wo  unlimUed  titles  in  his  person.  The  man  could  not  prescribe 
ist  himself, — but  must  have  something  to  gain  or  lose  by  pre- 
ion«  Here  there  was  nothing  to  lose  or  gain.  There  were  no 
s  in  this  investiture,  but  it  was  competent  to  take  up  the  one 
e  other,  as  the  heir  thought  proper ;  and  although  the  Durhams 
lerved  as  heirs  of  line,  it  was  still  open  to  serve  as  heirs  of  pro- 
i." 

mo  Armadale.-—**  I  do  not  think  that  prescription  in  the 
te  1617  applied  at  all  to  questions  among  heirs ;  but  only  to 
ions  between  a  man  and  his  heirs,  and  third  parties;  and  I 
think  on  that  account  the  case  of  Bogle  to  be  good  law/' 
>BD  Meadowbank.  — ''  I  think  prescription  does  not  apply  in 
ase  of  retours  and  precepts  from  the  Chancery,  with  infefrment 
OBi  when  the  original  charter  is  extant.  This  is  precisely  con- 
Co  the  words  of  the  act  1617,  which  requires  only  a  connection 
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1811.  Against  these  interlocutors    the    present    appeal  wu 

brought. 


DURUAii,  &c  Pleaded  for  the  Appellants.— I.  The  only  inyestiture  or 
D  ORB  AH  &c.  ^^^®  ^P^°  which  the  appellant's  grandfather  and  brother 
held  the  estate  of  Foulshiells»  was  in  favour  of  heirs  of  Km, 
and  therefore  it  necessarily  descended  to  heirs  of  Une^  and 
the  appellant,  in  that  character,  had  just  the  same  right  to 
take  up  this  estate,  as  to  take  up  the  other  property  which 
belonged  to  her  brother,  and  to  which  she  has  been  allowed 
to  succeed  without  contest.  2.  The  appellant's  right  to 
succeed  as  heir  of  line,  in  virtue  of  the  investitures  of  her 
predecessors  in  that  character,  is  completely  secured  agaiml 
the  claim  of  the  respondents,  and  of  all  others,  by  the  ex- 
press terms  of  the  statute  1617»  c.  12,  which  has  most  justly 
been  considered  as  one  of  the  most  valuable  enactments  in 
the  statute  law  of  Scotland,  not  only  as  quieting  the  mindi 
of  the  lieges  against  all  dormant  claims,  whether  upon  the 
part  of  the  crown  or  others,  but  also  as  curing  all  defects 
which  might  have  originally  taken  place  in  framing  the  title 
or  investiture,  but  which  cannot  be  challenged  after  the 
period  of  40  years.  3.  It  is  said  by  the  respondents,  that 
where  two  rights  are  in  the  same  person,  and  both  of  then 
are  unlimited,  prescription  cannot  be  pleaded  by  the  hein 
of  the  one  right  against  the  heirs  of  the  other ;  and  the  case 
Mor.  10803.  of  Bogle  v.  Gray,  30th  June  1752  is  founded  on  as  supporting 
this  doctrine ;  but  there  is  several  answers  to  this,  1st,  Al* 
though  every  one  whose  title  is  challenged  may  found  on 
every  right  in  his  person,  whether  feudal  or  personal,  80 
as  to  defeat  the  plea  of  the  person  attempting  to  e?ict 
his  right,  yet,  according  to  strict  feudal  principles,  the  pos- 
session must  be  imputed  to,  and  prescription  can  only  be 
pleaded  upon  the  title  secured  by  infeftment  for  40  ycan^ 
2d.  It  was  utterly  impossible  to  ascribe  the  possession,  ia 
the  present  case,  to  any  other  title  than  to  the  investiture  ai 
lieirs  of  line.  The  appellant's  grandfather,  father,  and 
brother,  never  having  any  other  title  whatever  in  their  pe^ 


of  these  sasines  forty  years  when  the  original  charter  is  not  extsot. 
When  it  is  not  extant,  the  presumption  t>,  that  these  renoDatums  sn 
in  terms  thereof.  But  there  is  no  reason  for  presumption  wheie  it 
is  extant ;  and  the  original  charter  here  being  extant,  I  think  then 
were  no  termini  hahiles  for  the  prescription  of  it,  because  all  theie 
renovations  must  be  considered  to  be  renewals  of  it.** 
Lord  Meadowbank's  Session  Papers. 
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fl  than  as  heirs  of  line,  and  as  there  was  not  even  a  per-       1811* 

al  right  vested  in  them  under  the  deed  1699,  this  right    J" 

I  not  transmissible  to  their  heirs  through  them,  and  there  ^''*"^"»  ®' 
lid  be  no  competition  of  these  rights.  3d.  The  conse-DOBSAMy  &o. 
mces  of  the  judgment  pronounced  by  the  Court  of  Ses- 
d  are  most  dangerous.  It  may  not  only  have  the  effect 
rendering  useless  the  valuable  statute  of  prescription,  but 
disturbing  the  rights  and  properties  of  almost  all  the 
[lilies  in  the  kingdom  who  have  enjoyed  landed  estates  for 
f  length  of  time,  and  it  is  directly  opposed  to  every  prin- 
>le  hitherto  estabUshed  in  the  law  of  Scotland.  For,  sup- 
ising  a  destination  could  be  discovered  which  had  remain- 
i  latent  and  unknown  for  centuries  to  heirs  male,  and  that 
le  estate  had  been  possessed  for  all  that  period  by  regular 
id  feudal  investitures  to  heirs  of  line,  nevertheless  if  this 
edaion  be  affirmed,  the  heir  male,  or  any  other  heirs  under 
leee  old  and  latent  destinations,  which  may  have  been  ne- 
leeted  for  centuries,  may  now  come  forward  and  take  the 
itate  from  the  heirs  of  line,  perhaps  the  daughters  of  the 
Bt  proprietor,  who  were  the  heirs  of  investiture.  In  regard 
the  original  destination  here,  it  is  evident  that  the  words 
to  the  other  heirs,  male  or  female,  without  division,"  ex- 
nded  only  to  the  immediate  children  of  Adolphus  Durham 
d  Jean  Bruce,  and  not  to  their  descendants,  and  therefore 
It  the  exclusion  of  heirs  portioners  could  not  be  extended 
r  further. 

Fleadedjor  the  Respondents.—!.  In  the  title  to  the  estate, 
'.  Hamilton  conveyed  it  to  the  heirs  of  his  body,  which 
ling,  to  the  other  heirs^  male  or  female,  without  division, 
Adolphus  Durham  and  Jean  Bruce.  Females  are  there- 
e  called  to  succeed  without  division,  which  clearly  ex- 
Ldes  heirs  portioners.  In  the  first  place,  it  is  a  direct  line 
succession  that  is  established  by  the  deed,  viz.  a  succes- 
Q  in  favour  of  heirs  male ;  and  there  being  no  room  in  it 
"  heirs  of  conquest,  the  succession  must  naturally  devolve 
the  eldest  heir  male,  one  after  another.  But  heirs  male 
il  female  without  division  are  coupled  together  in  the 
Oe  sentence ;  so  that  the  plain  meaning  of  the  testator 
B,  that  the  eldest  heir  female  should  be  preferred,  in  case 
the  succession  opening  to  females,  in  the  same  way  as  the 
lest  heir  male  (if  there  had  been  heirs  male)  would  have 
i  the  preference. 

2.  It  being  indisputable  that  the  succession  is  given  to 
e  female  without  division,  the  spirit  of  the  law  of  Scot- 
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1811.       land  necessarily  leads  to  the  preference  of  Mrs.  Shillingltv 
Even  in  the  case  where  the  common  law  takes  effect,  an 


DrRBAH,  &o.  diyijeg  the  succession  among  heirs  portioners,  the  eldest 
DtmHAH,  &c.  allowed  a  preference.  She  gets  a  title  of  honour,  the  prii 
cipal  mansion-house  and  garden,  and  any  superiorities  thi 
may  have  belonged  to  the  predecessor ;  and  the  Tery  reaso 
assigned  for  this  by  Mrs.  Weir  and  her  husband,  Tii.  thi 
these  particulars  cannnot  be  divided,  and  that  superioi 
cannot  be  multipliedy  showed  the  preference  giTon  to  elda 
heir  female,  who  gets  all  those  rights  that  will  not  bear  d 
vision,  and  of  course,  where  a  whole  estate  is  given  to  s 
heir  female  without  division,  the  legal  interpretation  is^  thi 
the  eldest  must  be  preferred.  Nor  is  there  any  reason  fc 
supposing,  as  is  contended  for  by  the  appellants,  that  tli 
exclusion  of  heirs  portioners  was  confined  to  the  heini  < 
Adolphus  Durham  and  Jean  Bruce,  because,  if  he  had  an 
dislike  to  any  of  them  he  could  have  excluded  them  altogc 
ther,  and  not  left  it  to  the  contingency  of  whether  tb 
second,  third,  or  fourth  daughter  succeeded,  on  failure  < 
elder  sisters.  His  object  seems  to  have  been,  to  transaai 
his  estate  entire  to  his  successor,  and  to  let  it  go  by  Ha 
same  destination  by  which  he  held  his  paternal  estate.  For, 
by  the  ancient  charters  of  the  estate,  it  appeared  that  ban 
portioners  had  been  excluded,  the  heir  female  being  caDad 
without  division. 

But  the  appellants  say,  even  supposing  all  this  were  tnie^ 
yet  as  the  estate  has  been  held  upon  titles  of  those  who 
were  served  as  heir  of  line,  and  infeft  as  heir  of  line,  for  ft 
period  of  seventy  years,  the  previous  investitures  are  com- 
pletely done  away  with,  and  the  right  is  thus  secured  bj 
the  positive  prescription  secured  by  the  statute  1617,  c  IS. 
But  this  proceeds  upon  the  mistaken  supposition  that  Robert 
Durham's  service  of  1729  was  a  mere  sendee  as  heir  ol 
line.  It  was  a  service  as  heir  of  provision  as  well  as  of  bw 
of  line.  It  is  a  proposition  confirmed  by  repeated  dedsions 
that  if,  in  a  special  service,  there  appears  on  the  face  of  tb< 
retour,  conclusive  evidence  of  the  character  in  which  ao  beii 
serves,  or  must  necessarily  serve,  it  is  quite  enough  to  eD- 
able  him  to  take  every  subject  destined  to  an  heir  of  tbfti 
particular  description,  just  as  much  as  if  he  had  spedfia^ 
the  particular  denomination.  In  regard  to  general  senriooi 
perhaps  it  may  be  different.  But  no  difficulty  can  occur  is 
special  service,  because  the  claimant  does  not  set  forth  aoj 
general   character,  but  positively  avows  his  intentidm  to 
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serve  himself  heir  to  the  lands  specified  in  his  claim,  so  that       181 1. 
it  is  reasonable  to  presume  that  ho  wishes  to  assume  that 


character.  Accordingly,  in  the  present  retour,  he  expressly  ^^^^^^f  *««. 
claimed  to  be  served  as  in  right  to  the  following  titles :  1.  dubham,  &c. 
To  a  charter  in  favour  of  Hugh  Watt  and  his  son  Robert, 
and  their  heirs  and  assignees,  dated  24th  May  1677.  2. 
To  a  charter  from  the  crown  in  favour  of  Thomas  Hamilton 
of  Boghead,  5th  Dec.  1679.  And  lastly,  To  a  charter  from 
the  crown,  dated  24th  March  1702,  in  favour  «  of  Robert 
**  Durham  of  Foulshiells,  brother  german  of  the  claimant 
*^  Thomas  Durham,  therein  designed  eldest  lawful  son  of 
*'  Adolphus  Durham,  merchant  burgess  of  Edinburgh,  pro- 
**  created  between  him  and  the  deceased  Jean  Bruce,  his 
*'  spouse,  sister  uterine  of  the  said  Thomas  Hamilton, 
**  Boghead,  and  the  heirs  of  his  body,  whom  failing^  the 
**  other  heirs,  male  or  female,  without  division,  procreated 
*^  between  the  said  Adolphus  Durham  and  Jean  Bruce." 
Thus  the  words  "  heir  of  line"  contain  merely  a  faUa  de- 
monstratio.  It  was  clear  that  the  Inquest  saw  his  true  cha- 
racter of  heir  of  provision  set  forth  in  the  deeds ;  and  their 
meaning  of  necessity  was,  that  being  thus  brother  german 
and  HEIR  OF  LINE  to  his  brother  Robert,  he  was  therefore  his 
heir  of  provision  in  the  lands  specially  claimed.  The  deci- 
sions support  the  conclusion  that  the  service  so  taken  is  not 
inconsistent  with  a  service  as  heir  of  provision.  In  Living-  Forbes'  Coll. 
ston  V.  Menzies,  22d  Jan.  1706,  it  was  found  that  a  general  P*  74.  Mor. 
retour  as  heir  of  line,  carried  right  to  a  provision  in  a  con- 
tract of  marriage  in  favours  of  heirs  male,  both  characters 
coinciding  in  the  same  person,  although  nothing  appeared 
in  the  service  as  to  the  terms  of  the  contract.  In  Dalhousie  Mor.  5241. 
V.  Lord  and  Lady  Hawley,  13th  Nov.  1712,  the  Earl  of 
Dalhousie,  in  1646,  made  a  settlement  of  his  estate  in  favour 
of  George  Lord  Ramsay,  his  son,  and  the  heirs  male  of 
his  body ;  whom  failing,  to  his  own  heirs  male  whatsoever; 
by  virtue  whereof  Lord  George  was  infeft  in  1647.  William 
Earl  of  Dalhousie,  the  eldest  son  of  Lord  George,  expede  a 
service  in  1647,  and  was  infeft  "  tanquam  legitimue  et  pro- 
"  pinquior  haeree  to  his  father"  To  this  Earl  William  ano- 
ther Earl,  his  cousin  german,  being  served  heir  male  in  1711, 
pursued  a  reduction  improbation  against  Lady  Hawley  and 
Earl  William's  only  child,  and  heir  of  line  of  all  rights  and 
titles  to  the  estates  in  her  person,  founded  upon  the  suppos- 
ed defect  in  her  father's  service.  '^  The  Court,  however, 
**  found  that  Earl  William  being  eldest  son,  and  thereby 
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1811        "  ^^^^  ^^  "^^^  ^^^  ^^  ^^^^  ^^  ^^^^  George,  and  aerred 
"  legitimtis  et  propinquior  haeres  to  him  in  landsy  wbereirs 


DUBHAM,  ke.  "  Earl  George  was  infeft  to  himself,  and  his  heirs  male  onghfe 
*     .     "to  be  understood  as  served  in  the  t^rms  of  Earl  Geoige'f 
'  "  infeftment,  and  therefore  repelled  the  objection,  and 


"  tained   the  process."      This  is  a  decision  expressly  im 
Mor  14016   P^'^*  ^^  favour  of  the   respondents.      In  Bell  v.  Carm— 
'  thers,   June   1749,   the  service    had   taken   place  in   tko 
wrong  character,  Jane  Bell  having  been  served  heir  of 
provision  instead  of  heir  of  line,  yet  the  Court  found  tha^ 
Jane  Bell  so  served,  although  in  that  erroneous  charae* 
ter,  was  entitled  to  take  up  the  provision  as  heir  of  line, 
because  the  service  itself  showed  that  she  was  actually 
the  pefson  called.     Other  decisions,  down  to  Graham  «r. 
Mor.  16118.  Durham,  31st  Jan.  1798,  were  referred  to.     In  this  lastcase, 
an  objection  was  stated  to  the  progress  of  titles.  That  a]* 
though  the  same  were  settled  by  marriage  contract  upon 
David  Muirhead,  and  the  heirs  of  his  marriage  with  Mn. 
Jean  Scott,  yet  the  precept  of  clare  constat^  by  which  Alex- 
ander Muirhead,  the  son  of  that  marriage,  had  made  up  liii 
titles  to  the  lands  so  provided,  bore  only  that  *^  he  was  near- 
**  est  and  lawful  heir  of  his  father,"  and  did  not  exprefldj 
bear  that  he  was  heir  of  provision,  though  it  recited  tlie 
Graham  «.      <^o^^i'&<^^  ot  marriage,  and  that  this  was  the  investiture  under 
Durham.        which  the  lands  were  held.    The  objection  was  repelled. 
M°  ^/fillS^  '^^^  ^^  ^  ^^®  ot  falsa  demonstration  and  of  the  same  di- 
ture  with  the  present.     Orr  t;.  Orr,  Nov.  1798,  and  Blanev. 
ante^p?'!.  '   ^^^^  ^^  Cassillis,  1807,  were  also  founded  on. 

2.  But  the  respondents  contend,  even  supposing  theie 
were  not  good  services  as  heirs  of  provision,  still  they  wooU 
be  entitled  to  take  as  heir  of  provision  under  the  old  invei- 
titures.  3.  And,  in  pleading  this  last  ground,  the  poatife 
prescription  now  set  up  to  fortify  the  services  and  infeft- 
ments  taken  as  heirs  of  line,  would  not  avail,  because  she 
has  a  right  to  ascribe  her  right  to  the  best  of  any  two  titlei  ; 
that  may  be  in  her  person.  The  object  of  the  statute  1617,  ! 
c.  12,  regarding  the  positive  prescription,  obviously  was  to 
secure  a  person  and  his  family,  who  have  the  title  therebji  r^ 
quired,  from  all  challenge  and  inquietude  at  the  instaooeof 
strangers  claiming  the  estate  from  them;  but  not  by  anj 
means  to  prevent  the  succession  going  according  to  the 
established  investiture,  or  to  prevent  that  investiture,  or 
even  a  separate  personal  deed  from  taking  place.  But  even 
if  prescription  had  run  on  the  services  and  infeftments  taken 


CASES  ON  APPRAL  FROM  SCOTLAND.     498 

M  heir  of  line,  these  services,  as  they  refer  specially  to  the      iSll. 
rights  by  which  the  claimant  claims,  as  heir  of  provision,  the 


service  as  heir  of  lipe  must  be  qualified  by  the  rights  upon  ^^^^^  ^^' 
which  it  proceeds,  which  is  that  of  heir  of  provision,  and  bobbrtsom. 
therefore  held  to  comprehend  a  service  as  heir  of  provision. 
Consequently,  the  prescription  pleaded  upon  these  can  only 
go  to  confirm  the  respondents'  right,  and  not  undo  it.     In 
Smith  and  Bogle  v.  Oray,  Kilk.  30th  June  1752,  a  case  of  Voce  Pre- 
thi«  nature  was  decided,  where  a  party  possessed  for  about •^"P*'*^"' 
60  years  upon  retours  and  infeftments  in  their  favour  as 
^V#  of  line,  and  yet  a  simple  destination,  executed  by  their 
&ther,  which  had  lain  dormant  for  nearly  80  years,  was 
found  to  be  effectual  to  carry  the  estate  from  the  heir  of 
&e  to  the  heirs  substituted  in  that  deed.     So  that  the  ap- 
pellants' plea  on  the  ground  of  proscription  cannot  avail  in 
this  case. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  afiirmed. 

Per  the  Appellants,  John  Clerk,  David  Cathcart, 
f^or  the  Respondents,  TTm.  Adam^  Sir  Samuel  Romilly^ 

J.  Wolfe  Murray. 


THOMAS  Cadell  and  William  Davies,  Book-^ 

sellers  in  London  ;  and  William  Creech  >    Appellants; 
fiookseller  in  lEdinburgh,         .        .         ) 
jiiiiBS  Robertson,  Printer  in  Edinburgh,  Respondent. 

House  of  Lords,  16th  July  1811. 

IdTiBARY  Property — Copyright  —  Protection  both  by  the 
Act  and  at  Common  Law. — ^This  was  the  case  of  an  interdict  and 
action  of  damages  brought  by  the  appellants,  in  right  to  the  copy- 
light  of  the  Works  of  Bums  the  Poet,  which,  after  the  publication 
of  Dr.  Cnrrie*8  edition,  had  been  pirated  and  published  by  the  re- 
ipondent.  The  book  had  not  been  entered  at  Stationers*  Hall, 
and  the  Court  of  Session  held,  that  the  only  protection  lay  in  the 
-statutory  penalties ;  and  if  the  book  was  not  entered  in  Stationers' 
Halli  no  action  was  competent  at  common  law  for  indemnifica- 
tion or  protection.  In  the  House  of  Lords,  this  judgment  was  re- 
rersed  by  a  special  declaration,  stating  that,  though  the  work  was 
not  so  registeied^  yet  that  the  parties  had,  for  the  term  specified  in 
the  statute,  a  right  vested  in  them,  entitling  them  to  maintain  a 
suit  fox  damages,  and  also  to  interdict  in  case  of  the  violation  of 
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181 1.  that  right    It  was  also  held,  That  the  penalties  and  forfeitures  in 

'  the  statutes  of  Queen  Anne  applied  only  to  the  first  fourteen  years, 

CADBLL,  Ac.       and  not  to  the  second. 

V. 

H0BBRT80N  

The  appellants  were  proprietors  of  the  Works  of  the  late 
Robert  Burns,  the  Scottish  poet ;  and  the  question  at  issue 
by  the  present  appeal  was,  Whether  the  appellants  had  any 
legal  remedy  for  the  protection  of  the  right  which  they  had 
acquired  in  the  copyright  of  these  works,  though  they  had 
not  been  entered  in  the  register  book  of  the  Company  of 
Stationers  in  London ;  and  if  they  had  such  legal  remedy, 
what  that  remedy  was  ? 

In  the  year  1786,  Burns  published  at  Ealmarnock,  in  Ayr- 
shire, the  first  edition  of  his  poems. 

In  the  year  1787,  he  published  in  Edinburgh,  a  second 
edition,  which  he  sold  to  the  appellant,  Mr.  Creech.  As  to 
this  edition,  the  term  granted  by  the  statute  expired  in 
1801. 

In  the  year  1793,  the  poems  of  Bums  came  to  a  new  edi- 
tion. On  this  occasion  he  added  twenty  new  poems  to  the 
collection.  The  property  of  these  new  pieces  was  vested 
in  the  appellant,  Mr.  Creech,  in  consequence  of  an  agree- 
ment entered  into  between  the  author  and  him  in  the  year 
1787.  By  this  agreement,  Bums  conTeyed  to  the  appellant, 
Mr.  Creech,  his  right  of  property  in  this  new  edition,  in  the 
1793.  following  terms : — **  The  sole  property  legally  inherent  in 
<<  me  of  the  poems  already  published  by  me  in  one  Tolume 
'^  octavo,  and  of  which  I  am  the  author,  with  any  additions, 
**  alterations,  or  corrections  I  may  make  to  the  said  volume, 
"  in  any  future  edition,  if  such  shall  be." 

The  benefit  of  this  right  the  appellant,  Mr.  Creech,  com^ 
municated  to  the  other  appellants,  Messrs.  Cadell  and  Davies. 
Of  the  additional  pieces  published  in  1793,  the  exclusive 
privilege,  according  to  the  provisions  of  the  statute^  did  not 
expire  till  the  year  1807. 

In  the  year  1796  Burns  died.  He  left  his  family  in  very 
distressed  circumstances^  their  only  resource  being  in  the 
publication  of  his  works.  Dr.  Currie  of  Liverpool  benevo- 
lently undertook  to  be  the  editor  of  a  complete  collection  of 
these ;  and  the  appellants  were  applied  to  by  the  guardians 
of  the  family,  and  by  Burns'  widow,  (who  had  been  con- 
firmed his  executrix,  and  had  conveyed  her  rights  as  such  to 
trustees),  to  purchase  the  book  when  prepared  for  the  press. 
The  appellants  agreed  to  the  proposal,  and,  on  the  25th  of 
February  1800,  a  contract  was  entered  into  between  the 
appellants  of  the  one  part,  and  of  the  other,  '<  William  Max- 


CADBLL,  &C. 
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'*  weU,  Esq.,  physician  in  Dumfries,  John  Murdo,  Esq.  of       1811. 

*  *  Hardriggs,  and  John  Syme,  Esq.  collector  of  stamp-dnties 

*  *  at  Dumfries,  the  acting  trustees  for  the  family  of  the  de- 
^  ^  ceased  Robert  Burns,  sometime  residing  in  Dumfries,    robbrtiom, 
^^  North  Britain,  Gilbert  Burns,  farmer  at  Mossgeil,  only 

^  *  brother  and  nearest  heir-male  to  the  surviving  infant  chil- 
^'  dren  of  the  said  Robert  Burns,  Jean  Armour,  the  widow 
^'  and  mother  to  the  said  children,  William  Thomson  of 
^'  Moat,  writer  in  Dumfries,  factor  loco  tutOTris^  appointed  by 
*'  the  Right  Honourable  the  Lords  of  Council  and  Session  in 
^'  Scotland  to  the  said  infant  ohildren,  viz.  Robert,  Frances, 
^'  William  Wallace,  Nicol,  and  James,  of  the  said  Robert 
«<  Bums  and  Jean  Armour,  during  their  pupillarity." 

The  agreement  proceeded  on  the  recital :— That  the  said 
Messrs.  Thomas  Cadell,  William  Davies,  jointly,  with  the 
said  William  Creech,  were  entitled  to  the  copyright  of  the 
Works  formerly  published  of  the  said  Robert  Burns,  for  the 
remainder  of  a  period  of  years  then  unexpired ;  and  the 
family  of  the  said  Robert  Burns  having  in  their  possession 
at  the  time  of  his  death  several  original  works  and  writings 
of  his  own  composition,  and  then  unpublished,  the  said  trus- 
tees, upon  the  behalf  of  the  family,  agreed  with  the  said  Messrs. 
Thomas  Cadell  and  William  Davies,  and  William  Creech, 
that  the  same  should  be  united  and  incorporated  with  the 
nid  Works  so  formerly  published.  And  that  a  new  com- 
plete edition  of  such,  and  so  many  of  the  works  and  compo- 
sitions of  the  said  Burns  as  James  Currie,  M.D.  and  F.  R.  S. 
of  Liverpool,  with  the  advice  and  consent  of  the  said  trus- 
tees, should  think  proper  for  publication,  should  be  printed 
in  four  volumes  octavo,  with  a  life  of  the  said  Robert  Bums 
to  be  prefixed  thereto,  to  be  written  by  the  said  James  Currie. 
Therefore,  and  for  certain  valuable  considerations  to  be  paid, 
and  obligations  to  be  performed,  on  the  part  of  the  appellants, 
the  other  parties  **  give,  grant,  bargain,  sell,  assign,  and  con- 
"  firm,  unto  them,  their  executors,  administrators,  and  assigns, 
"  all  that  the  said  intended  edition,  not  exceeding  2000  copies, 
"  in  font  volumes  octavo  of  the  Works  of  the  said  Robert 
"  Bums,  with  his  life,  by  the  said  James  Currie,  to  be  prefixed 
^  thereto,  so  to  be  printed  and  published,  under  the  super- 
**  intendence  of  the  said  James  Currie,  and  at  the  costs, 
'*  eharges,  and  expenses  of  the  said  Thomas  Cadell  and 
**  William  Davies ;  and  also,  all  the  copyright,  right  of 
''  authorship,  use,  interest,  trust,  property,  claim,  demand, 
'*  privilege,  and  authority  whatsoever,  which  the  said  Ro- 
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1811.       '*  bert  Barns  in  his  lifetime  had,  or  which  they,  the  said 
"  William  Maxwell,  John  Murdo,  John  Syme,  Gilbert  Bonw, 


CADBLL,  «ro.  €t  jQg^n  Armour,  and  William  Thomson,  or  any  other  of 
ROBBRTsoir.  **  them,  or  any  other  person  or  persona,  now  have,  or  of 
"  right  ought  to  have,  by  force  or  virtue  of  any  law,  statate, 
"  usage,  or  custom  whatsoever,  or  howsoever,  of,  in,  and  to 
''  the  said  Works  of  the  said  Robert  Burns,  and  his  life  to 
"  be  prefixed  thereto,  and  to  be  contained  in  such  intended 
*'  edition,  and  every  part  and  parts  thereof.  And  also 
"  of,  in,  and  to  all  other  works  and  compositions  of  the 
"  said  Robert  Burns,  which  may  not  be  inserted  in  such  in- 
'^  tended  edition,  together  with  full  power  and  aathority  to 
"  print  and  reprint  all  such  works,  and  to  sell,  vend,  and 
«<  dispose  of  the  same  from  time  to  time ;  and  at  all  times 
^*  hereafter  to  have  and  hold  the  said  intended  edition,  and 
"  all  future  editions  of  the  said  works,  and  also  the  copj- 
"  right  in  and  to  all  the  works  of  ^he  said  Robert  Boms, 
*'  and  all  other  premises  with  the  appurtenances  herebf 
"  assigned ;  and  all  profit,  benefit,  and  advantage  that  shall 
"  or  may  arise  by  and  from  printing,  reprinting,  publishing, 
"  selling,  vending,  and  disposing  of  the  same,  unto  the  said 
*'  Thomas  Gadell  and  William  Davies,  their  executors,  adf 
"  ministrators,  or  assigns,  as  their  own  proper  goods  and 
'*  chattels,  and  sole  and  exclusive  property  for  ever,  for  so 
*'  long  time  as  such  property  can  or  may  by  law  sabsistf 
"  remain,  and  endure." 

Under  this  assignment,  joined  with  the  original  assign- 
ment in  the  year  1787,  the  appellants  were  fully  vested  in 
all  right  of  property,  or  exclusive  privilege,  in  regard  to 
these  works,  which  had  stood  in  the  persons  of  Bums  or  of 
his  representatives. 

In  1802,  about  two  years  after  the  publication  of  Dr.  Car- 
rie's edition  of  Burn's  Works,  the  respondent,  James  Bo- 
bertson,  a  printer  and  bookseller  in  Edinburgh,  published  » 
book,  entitled,  *«  Poems,  chiefly  in  the  Scottish  dialect,  by 
**  Robert  Burns,  1802." 

Besides  the  poems  published  in  1787,  of  which  the  term 
of  exclusive  privilege  had  expired  in  1801,  this  publication, 
the  appellants  stated,  included  many  poems  pirated  from  the 
edition  1793,  and  from  Dr.  Currie's  edition  of  1800. 

In  order  to  stop  these  depredations,  the  appellants  brought 
a  suspension  and  interdict  (injunction),  which  was  passed  bjr 
Lord  Meadowbank,  Ordinary  on  the  Bills. 

They  also  raised  an  action  in  the  Court  of  Session  againet 
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I  respondent,  concluding  against  him  to  pay  to  the  par-       i8ll. 
m  the  sum  of  £200,  in  name  of  damages,  and  as  an  in-    ■ 
nnification  for  the  loss  they  had  sustained  by  his  invasion  cadsll,  &c. 
kheir  exclusive  right,  and  for  £60  sterling  of  expenses.       robkrtson. 
The  bill  of  suspension  and  action  of  damages  were  founded 

on  the  before  recited  assignments,  and  upon  the  act  of 
rliament  of  the  8th  of  Queen  Anne,  c.  18,  entituled,  <'  An 
ict  for  the  encouragement  of  learning,  by  vesting  the 
copies  of  printed  books  in  the  authors  or  purchasers  of 
inch  copies  during  the  time  therein  mentioned." 
'hese  two  actions  being  conjoined,  the  respondent  stated  the 
Hewing  defence : — That  the  appellants  had  not  produced 
e  assignments  from  Burns  and  his  family  upon  which  they 
nnded  their  title  to  bring  the  action ;  but  this  defence 
iTing  been  done  away  with  by  producing  the  assignments, 
16  defences  were,  1st,  Supposing  the  appellants  to  have  a 
!gal  right  to  the  exercise  of  the  exclusive  privilege  of  print- 
ig  Bums'  Works,  there  was,  in  point  of  fact,  no  invasion  of 
lat  privilege,  since  all  the  poems  published  by  the  respond- 
Qt  were  either  first  published  in  the  edition  of  1787,  the 
ririlege  of  which  was  admitted  to  be  expired ;  or  were 
ifen  freely  to  the  public,  and  abandoned  by  Burns  himself, 
'ho  sent  them  to  newspapers,  or  occasional  publications, 
ot  only  with  no  expectations  of  emolument,  but  with  ex- 
reas  contempt  for  remuneration.  Secondly,  With  regard  to 
ie  poems  in  Dr.  Currie's  edition,  published  from  the  manu- 
cripts  found  in  Burns'  repositories,  the  respondent  con- 
anded,  that  there  was  not  vested  or  acknowledged  by  the 
iw  any  right  to  the  executors  or  representatives  of  a  de- 
eded author,  exclusively  to  print  and  sell  his  unpublished 
ompositions.  That  his  family,  after  his  death,  might  refuse 
D  publish  them,  or  they  might  sell  them  as  manuscripts ; 
nt  if  they  published  them  to  the  world,  they  could  claim  no 
xdosive  privilege  of  multiplying  copies  of  them.  On  the 
lerits,  it  was  pleaded,  1st,  That  even  in  the  simplest  and 
lost  abstract  case,  no  author,  nor  assignee  of  an  author,  has 
7  the  statute  of  Queen  Anne,  an  exclusive  privilege  relative 
0  a  book  which  has  been  published,  unless  it  has  been  pre- 
iously  entered  in  Stationers'  Hall.     And,  secondly.  That  at 

II  events,  even  were  such  exclusive  privilege  admitted, 
bough  it  might  justify  an  interdict,  or  give  the  appellants 
right  to  penalties,  it  could  never  be  made  the  foundation 
Tan  action  for  damages. 

Lord  Glenlee,  before  whom,  as  Ordinary,  the  Cause  came, 
rdered  memorials,  to  report  the  whole  cause  to  the  Court. 
VOL.  v.  2  k 
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1811.       He  also  directed  a  condescendence  to  be  given  in,  so  tliat 
certain  disputed  facta  might  be  specifically  stated  by  the 


CADBLL,  Ac.  parties,  to  be  answered  by  the  respondent. 
ROBSRTsoH.  ^^^^  disputed  facts  related  to  the  qaestion.  Whether,  on 
the  sapposition  that  the  appellants  had  a  right  to  legal  re- 
medies for  the  protection  of  a  book  not  entered  in  Statioian^ 
Hall,  the  respondent  was  not  entitled  to  plead  that  all  the 
pieces  which  he  was  accused  of  having  pirated  from  the  edi- 
tions in  1793  and  1800,  had  been  abandoned  to  the  world  bj 
Burns  himself  before  they  appeared  in  either  of  these  editiona 
The  Lord  Ordinary,  in  ordering  this  condescendenee,  ei- 
pressed  his  opinion  that  the  appellants  ought  to  specify  tis 
poems  which  they  charged  against  the  respondent  as  pinh 
cies ;  and  that  the  respondent  should,  on  his  part,  specifi- 
cally state  in  what  manner  he  intended  to  justify  the  pd^ 
Ucation  of  these  particular  pieces,  and  from  what  puUies- 
tion  he  alleged  he  had  taken  them,  which  aoc(Nrdingly  tha 
appellants  did,  by  furnishing  a  list  of  the  pirated  piecsa 
But  the  respondent,  instead  of  a  specific  answer,  contented 
himself  with  stating,  1st,  That  the  poems  first  published  ia 
the  edition  1793,  were  never  eonveyed  to  the  appeOaat^ 
there  being  (as  he  stated)  no  now  conveyance  from  Bmassl 
that  period,  and  that  the  original  contract  in  1787  only  gsvt 
a  right  to  the  poems  then  published,  with  any  ad£tioii% 
alterations,  or  corrections,  which  the  author  might  make  an 
them ;  and  did  not  extend  to  any  new  poems  he  might  afkcf* 
wards  compose.  And,  2d.  That  idl  the  other  poems  in  Uieap^ 
pellanta'  condescendence  were  abandoned  andgiveDtoapdhiit 
cation,  termed,  *^  Johnston^s  Musical  Museum,"  or  to  the  esk 
lection  of  songs  published  in  Edinburgh  by  Mr.  Thomson 
without  any  reservation  of  Bums'  right  of  property.  Ldbr* 
mations  for  the  parties  were  also  given  in  and  reported  ts 
the  Court  by  the  Lord  Ordinary.  When  the  eauae  came  ts 
be  advised,  the  Court  took  it  up  as  a  question,  chiefly,  if  iQt 
solely,  as  to  the  effect  of  the  statute,  whether  or  not  itooiU 
protect  the  copyright  of  a  book  not  entered  in  Statioav^ 

May  16, 1804. Hall?  And  pronounced  this  interlocutor : — **  Upon  thsiV" 
**  port  of  Lord  Olenlee,  and  having  advised  the  infomft» 
**  lions  for  the  parties,  the  Lords  recall  the  interdict ;  find  tht 
"  letters  orderly  proceeded ;  sustain  the  defences  agaiasi  tin 
'*  action  of  damages ;  assoilzie  the  defender,  and 

Deo.  18, 1804.  On  reclaiming  petition,  the  Court  adhered.* 


*  Opinions  of  the  Judges. 
Lord  President  CAMrsBUM— *"  Th^re  is  one  poial  salj  i 
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Against    these    interlocutors    the    present    appeal    was       len. 
brought  to  the  House  of  Lords, 


Pleaded  by  the  Appellants. — 1.  The  appellants  being  pro-  cadell,  &c. 
prietors  of  the  Works  in  question  for  the  term  of  years  robbbtsoh. 
granted  by  the  statute  of  Queen  Anne,  had,  by  virtue  of 
that  statute,  a  right  vested  in  them,  which  they  were  entitled 
to  have  protected  by  an  interdict,  and  by  an  action  of  da* 


here ;  and  this  is  upon  the  late  act,  in  regard  to  literary  property.  In 
my  opinion,  the  decision  of  the  cause  does  not  depend  on  this  point 
alone,  but  much  more  upon  others.  1.  The  few  poems  which  are 
in  question  had  been  abandoned  to  the  world  before  any  of  these 
editions  were  published.  2.  They  were  mixed  up  in  the  mass  of 
the  volumes  published  and  republished  by  Dr.  Currie,  as  to  which  the 
term  of  the  statute  is  expired,  and  cannot  be  prorogated  by  this  de- 
vice of  putting  in  a  few  additional  poems,  especially  as  even  these 
had  come  under  the  original  purchase.  3.  The  statute,  whether 
conferring  a  new  right,  or  settling  the  boundaries  of  an  old  one,  pre- 
scribed remedies  as  the  only  ones  that  could  be  used,  and  left  no  room 
for  actions  of  damages.  The  conditions  there  set  forth  were  adopted 
accordingly,  and  this  is  the  true  reason  why  the  clause  concerning 
eutry  in  Stationers'  Hall  is  so  worded.  Is  it  possible  that  two  ao> 
tions  could  go  on  at  the  same  time,  (ht  two  conclusions-«-one  for 
damages,  the  other  forpenalties  ?  Monopolies  in  general  cannot  well 
he  imposed  by  actions  of  damages*  The  fines  provided  by  the  act, 
or  the  penalties,  or  the  seizure  of  the  goods,  are  the  proper  reme- 
dies. 

'^  As  to  injunctions  and  interdicts,  these  are  no  evidence  of  com- 
mon law  right,  or  indeed  of  any  right  at  all,  unless  perhaps  a  prima 
facie  one  granted  every  day,  and  upon  any  colour  of  right,  to  keep 
matters  entire,  until  the  merits  are  tried,  especially  where  it  is  in 
&vour  of  possession.  But  suppose  only  a  statutory  penalty,  e.g, 
stamp  acts,  it  is  very  proper  to  grant  an  interdict  against  doing 
what  the  law  declares  punishable." 

Lord  Justice  Clerk  (Hope).'—^^  I  am  for  adhering." 

Lord  Woodhousblee. — "  An  action  of  damages  lies  at  common 
law,  and  the  entry  in  Stationers'  Hall  was  only  applicable  to  the 
case  where  the  penalties  alone  are  sought  to  be  recovered,  and  the 
liautation  of  action  to  three  months  applies  to  the  whole  statute." 

Lord  Hermand. — "  No  ;  it  does  not.  There  is  a  literary  property 
at  common  law." 

Lord  Meapowbank. — *•  A  British  statute  cannot  be  construed 
differently  here,  and  in  the  House  of  Lords.  I  am  clear  that  the 
action  lies  here^  independent  of  the  entry  in  Stationers'  Hall." 

Lord  Armadale. — '*  The  damage  given  to  the  author  is  the  for- 
feiture and  delivery  of  all  the  sheets  published  to  the  author  amd  bis 
suBsignees,  who  also  may  be  the  informer.    I  am  for  adhering*" 
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1811.       mages  as  in  the  present  case.     2.  The  condition  of  entry  in 
Stationers'  Hall  does  not  apply  to  the  vesting  the  property 


cADELi^  &c.  ^f  ^^j  ^Qj.^  j^  ^Yio  author,  or  his  assignees,  for  the  term  of 
B0BERT80N.  yoars  Umitod  by  the  statute ;  but  such  condition  of  entry 
relates  merely  to  the  subjecting  the  offenders  to  the  for- 
feitures and  penalties  of  the  act  granted.  The  intention  of 
the  Legislature,  in  passing  the  act  of  Queen  Anne,  was  to 
accomplish  two  objects.  In  the  first  place,  To  declare,  in 
absolute  terms,  that  an  author  and  his  assigns  should  have 
the  exclusive  privilege  of  printing  and  reprinting  his  own 
works  for  the  term  of  fourteen  years  from  the  date  of  pub- 
lication ;  and  for  a  second  term  of  fourteen  years,  provided 
he  should  survive  the  expiration  of  the  first ;  and,  2ndly» 
To  enact  certain  penalties  and  forfeitures  against  offend- 
ers, upon  the  particular  conditions,  one  of  which  was,  that 
the  book  should  be  entered  in  Stationers'  Hall.  The  entry 
in  Stationers'  Hall,  is  only  applicable  to  the  recovery  of 
the  penalties  and  forfeitures,  but  the  vesting  of  the  right, 
and  the  protection  which  the  act  affords,  stands  free  of 
any  such  condition.  Indeed,  were  it  otherwise,  the  inade- 
quacy of  the  remedies  prescribed  in  this  statute  for  the  pro- 
tection of  authors,  would  be  apparent,  since,  on  the  one 
hand,  although  the  statute  orders  the  copies  to  be  forfeited, 
it  also  orders  them  forthwith  to  be  damasked,  and  made 
waste  paper  of.  And  also,  on  the  other  hand,  there  is  a 
penalty  of  one  penny  per  sheet ;  this  penalty  goes  not  to 
the  author ;  but  one  half  to  the  informer,  the  other  to  the 
king.  The  consequence  of  this  is,  that  the  author,  who 
alone  is  injured,  receives  no  indemnification,  unless  he 
had  some  such  remedy  at  common  law  as  the  present 
action  of  damages.  The  remedies  of  the  statute  can  never 
apply  to  any  other  case  than  that  in  which  the  piracy  has 
not  been  fully  accomplished.  If  the  piratical  bookseller  has 
sold  off  his  edition,  and  so  accomplished  the  whole  evil, 
there  is  no  remedy  for  the  author,  since  no  copies  remain  to 
be  forfeited ;  and  no  sheet  is  to  be  found  in  the  custody  of 
the  person  contravening  the  statute,  upon  which,  in  terms  of 

Lord  Balmuto. — "  I  am  for  adhering." 

Lord  President  Campbell's  Session  Papers,  vol.  115.  * 

*  Lord  Mansfield,  in  Midwinter's  case,  on  a  consultation  from  this 
coantry,  gave  his  opinion  as  counsel  in  1748,  thus :  -.<*  It  was  always  held 
that  the  entry  in  Stationers*  Hall  was  only  necessary  to  enable  the  party 
to  hring  his  action  for  the  penalties.'*  And  he  reiterated  that  opinion 
in  the  case  of  Tonson  y.  Collins,  in  the  Qiieen*s  Bench,  as  a  judge.— 
Vide  Blackstone's  Reports,  vol.  i.  p.  330. 
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the  act,  a  penalty  can  be  levied.  In  the  interpretation  of  1811. 
statutes,  concerning  crimes  and  pablic  wrongs,  the  enact-  — ^— 
ment  of  penalties  may  well  be  considered  as  superseding  all  ^^^*^»  ®' 
proceedings  at  common  law ;  but  the  statute  in  question  bobbbtsov. 
was  enacted,  not  so  much  for  the  punishment  of  crimes,  as 
to  bestow  a  private  and  individual  right,  and  to  provide 
certain  remedies  for  protecting  and  enforcing  it,  which,  ac- 
cording to  the  fair  rule  of  interpretation,  can  never  be  held 
as  anything  else  than  a  cumulative  remedy  ;  without  which 
construction,  the  right,  instead  of  being  protected,  would  in 
many  cases  be  entirely  defeated.  The  right  bestowed  by 
the  statute  is  not  a  monopoly,  but  merely  a  continuance  to 
the  author,  after  publication,  of  that  right,  which,  till  the 
moment  of  publication,  he  indisputably  has,  and  giving  him 
the  benefit  only  for  a  limited  time  of  the  productions  of  his 
own  genius  and  labour.  It  has  the  effect  merely  of  correct- 
ing what  is  unjust  and  harsh  in  the  principles  of  common 
law,  when  applied  to  a  new  and  peculiar  species  of  pro- 
perty. But  to  admit  the  competency  of  an  interdict  is  to 
acknowledge  the  principle  upon  which  an  action  of  damages 
rests.  Where  the  piracy  is  discovered  in  time  to  prevent 
the  publication,  an  interdict  is  the  remedy.  When  it  is  not 
discovered  till  afterwards,  and  the  person  guilty  of  the  en- 
croachment has  made  his  advantage  of  it,  while  the  author 
has  proportionally  suffered,  an  action  of  indemnification  is 
the  only  remedy.  Accordingly,  it  has  always  been  held, 
that  an  entry  in  Stationers'  Uall  was  only  necessary  to  en- 
able the  party  to  bring  his  action  for  the  penalties,  and  it 
was  so  found.  Tonson  v.  Collins,  1  Black,  p.  330,  and  other 
cases.  3.  The  act  extending  in  its  operation  to  both  parts 
of  the  island,  cannot  admit  of  one  interpretation  in  Scot- 
land, and  of  a  different  interpretation  in  England ;  and  the 
moaning  and  interpretation  given  to  it  by  the  appellants, 
have  been  confirmed  by  a  long  train  of  the  opinions  of 
judges,  by  the  practice  of  the  courts  of  equity,  and  decisions 
of  the  courts  of  common  law  in  England  ;  and,  on  a  recent 
occasion,  by  the  Legislature  itself;  and  the  rights  of  indivi- 
duals, founded  upon  this  meaning  and  interpretation  of  the 
statute,  cannot  now  be  shaken  without  extreme  prejudice 
to  the  public. 

After  hearing  counsel, 

LoBD  Chancellor  (Eldon)  said, — 

*'  My  Lords, — 
"  The  appellants  are  proprietors  of  the  Works  of  Burns,  the  cele- 
brated Scottish  poet. 
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CADKIX,  &e. 
BOBIETSOll. 


*'  The  respondent  haying  pirated  ports  of  these  workB»  the  ^fd- 
lants,  in  1803,  applied  to  the  Court  of  Sesnon  for  an  intiidkl 
against  the  respondent ;  and  they  also  brought  an  action  aguit 
him,  concluding  for  £200  of  damages,  and  £00  of  expenses. 

**  The  bill  of  suspension  and  action  for  damages  were  foondej 
upon  the  statutes  of  Anne,  c.  18,  relatiye  to  literary  property,  vai 
these  actions  were  conjoined. 

''  The  Court,  upon  these,  pronounced  the  two  interlocatai  ap- 
pealed* from  of  16th  May  and  18th  December  1804.  (Here  hii 
Lordship  read  the  interlocutors  appealed  from.) 

**  In  this  cause,  it  came  into  discussion  in  the  Coort  bdow,  aito 
some  of  the  poems  in  question,  if  the  exclusiTe  right  to  them  mi 
not  expired  by  lapse  of  time ;  and,  as  to  others,  if  Bums  had  aot 
himself  thrown  them  open  to  the  public. 

^'  But,  on  looking  into  this  case  with  the  attenticm  due  to  it,  'i 
elearly  appears  to  me  that  the  Court  proceeded  entirdy  on  the  qQ» 
tion.  Whether  the  entry  at  Stationers'  Hall  was  necessary,  in  oris 
to  gire  a  right  to  maintain  the  action  or  not  I  One  of  the  ji^ 
said,  that  with  regard  to  some  of  the  works,  there  was  a  deidietiii 
of  the  author's  exdusive  right,  but  none  of  the  other  judges  gii«M 
opinion  upon  that  point. 

«<  The  majority  of  the  judges  were  of  opinion,  that  if  a  bookii 
entered  in  Stationers'  Hall,  the  only  protection  lies  in  the  ststatoij 
penalties ;  but  that  if  the  book  was  not  so  entered,  no  prooeedii|i 
in  equity  could  be  had  for  the  protection  thereof. 

**  It  is  to  this  point  only  of  the  entry  in  Stationers*  HaD  tint  I 
can  call  your  attention.  1  am  not  able  to  distinguish  what  poos 
fall  within  the  other  grounds  of  defence,  and  what  do  sot 

^  The  sole  question  for  our  consideration,  therefore^  at  present  a 

if  there  exists  at  common  law  any  protection  of  the  rig^  of  propertf 

given  to  authors  by  the  statute  of  Queen  Annef 

Donaldson  v.      <«  The  judgment  of  this  House  in  the  great  question  as  to  liMif 

Becket,  4        property,  dedared  that  there  was  no  right  of  property  at  cobbii 

Durr  p.^4Uo  J  - 

2  Ero.  P.O.    ^'^• 

p.  129.  ''  The  act  of  Queen  Anne,  in  the  first  section,  enaot%  thst  as  ss* 

thor  should  have  the  exclusive  right  of  printing  and  paUishiof  Is 
works  for  the  term  of  fourteen  years ;  and  it  then  goes  on  to  a^ 
that,  in  case  of  pirated  works,  the  same  should  be  foifeited  sil 
damasked,  and  made  waste  paper  of,  and  that  for  eveiy  ihert 
printed  or  exposed  to  sale,  contrary  to  the  true  intent  and  mesiiif 
of  the  act,  the  offender  or  offenders  should  forfeit  and  pay  one  po^ 
per  sheet,  one  moiety  to  the  crown,  the  other  to  the  commoa  vob- 
mer. 

*'  In  the  next  section  of  the  act,  it  is  enacted,  that  no  pemllitf 
should  be  received  unless  the  title  of  the  book  was  enteied  is  Sb- 
tioners'  Hall ;  and  the  whole  question  in  the  present  case  is»  If  iho* 
be,  or  be  not  any  remedy  at  law,  or  in  equity,  for  the  puUestioia 
a  book  not  entered  in  Stationers'  Hall. 
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'^  In  die  great  eaUse,  Domdcboil  v.  Bucket,  ib  1^74,  as  tb  11-        1811. 
tty  ptopertjt  in  this  House,  there  was  sotne  dil^erence  oFbj^iiiic^ 


Mkg  the  jadges  as  to  the  effect  of  this  statute.    Mr.  Justice  Willis  cadAll,  &e. 

Migfat  that  thete  was  no  protection  but  in  the  penalty,    ttt.  Jus-  j^obsbtsov. 

e  xattes  was  of  opinion  that  the  statute  gave  a  right,  iemd  that  the 

taukda  law  attached  remedies  to  enforce  this  statutoiy  right. 

■^  Ilk  dM  former  ciase  of  Tonson  v.  Collins,  Lord  Mansfield  had  1  Blackstone, 

TOk  as  his  opinion,  that  there  was  a  right  at  common  law  tb  pro-  P*  ^^' 

it  the  authors  given  t>y  the  statute^ 

^  In  the  case  now  under  appeal,  the  judges  below  were  Of  opinioh 

It  the  statutory  penalties  formed  the  only  temedy  to  an  author.   I 

DoeiTe  it  follows,  that  if  a  civil  right  is  ^Ven  by  statute,  the  party 

U  be  entitled  to  all  the  benefits  known  in  the  common  law  for  the 

otection  of  that  right,  in  addition  to  those  in  the  statute.     As  a 

eat  Lord  said  (Hardwicke)  on  another  occasion,  when  penalties 

a  statute  are  provided  to  supply  a  remedy  for  a  wrong  or  defect 

common  law,  it  was  an  established  rule  in  England  that  the 

Iges  ought  to  supply  eveiy  defect  in  such  a  statute,  and  to  com- 

!te  the  remedy  intended  by  the  Legislature. 

*^  tJpon  this  subject  I  know  no  difference  between  the  law  of  this 

ontry  and  the  law  of  Scotland. 

^  It  is  true  there  is  a  remedy  given  by  the  statute,  but  this  is  not 

:«medy  to  the  author ;  the  penny  per  sheet  is  given  one  half  to 

t  infoitner,  and  one  half  to  the  crown.    The  author  may  indeed 

Blioy  what  he  can  seize,  but  that  is  no  proper  remedy  to  him. 

^  In  the  case  of  Bedcfotd  v.  Hood,  in  this  country,  the  CourtDurnf.  and 

Id^  that  although  the  book  was  not  entered  at  Stationers*  Hall,  ^*»*'*^®P®''*«» 

it  the  party  had  at  common  law  his  remedy  for  the  protection  of  '  ^' 

B  property  given  by  the  statute.     It  was  not  less  his  property  than 

it  had  been  entered  in  Stetioneis'  Hall.    This  has  been  understood 

be  clear  in  this  countiy  ever  since. 

'^  Your  Lordships  also  know,  that  in  this  countiy,  for  a  k)tig  time 

Bty  injunctions  have  been  granted  by  our  Courts  of  Equity  for  the 

otection  of  books  not  entered  in  Stationers*  Hail. 

*'  If  the  judgment  in  Beckford  and  Hood  was  wrong,  this  practice 

to  injunctions  has  also  been  fundamentally  wrong ;  if  the  statote 

ly  gave  a  right  to  penalties,  then  there  is  no  reason  for  an  injunc- 

fi. 

^  If  we  look  to  the  words  of  the  stetute,  we  see  that  there  is  no 

rbt  to  the  penalties  given  by  it,  unless  the  book  be  entered  in  Sta- 

neii^  Hall ;  but  it  says  nothing  as  to  the  civil  redress  competen 

an  author.    Besides,  by  the  statute,  the  right  to  penalties  is  only 

ren  for  fourteen  years ;  but  as  the  exclusive  right  of  property  is 

ren  in  a  certain  event,  for  a  second  term  of  fofurteen  years,  if  there 

\  no  right  at  common  law  for  the  protection  of  the  property,  there  Midwinter  v. 

Hdd  be  no  protection  during  the  second  term  of  fourteen  years  Hamilton, 
ijj^  Kames'  Deci- 

_.  ,  sions. 

**  It  was  said  that  the  case  of  Midwinter  and  Hamilton  had  re-  June  11, 1748* 
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1811.        ceived  a  contrary  decision  in  Scotland.    This  case  of  Midwinter  was 
reversed  in  the  House  of  Lords  upon  another  point     It  was  also  said 


CADBLL,  &c«  there  were  one  or  two  other  decisions  in  Scotland  to  the  same  effect 

ROBEBTsoM.       "  ^^^  ^^^  statutc  has  been  uniformly  administered  otherwise  in 

A  .       1  .      this  country.    The  judges  in  Scotland  say  truly,  that  they  ou^t  not^ 

488.  *      *      '  to  decide  as  the  judges  in  England  decide,  unless  they  decide  r^tlf^ 

and  according  to  the  law  of  Scotland.    On  the  other  hand,  wc  ma^ 

say,  that  if  the  judges  in  Scotland  have  not  decided  right,  they  ane 

not  to  be  followed  ;  and,  in  my  own  view,  they  have  misondeistood 

the  meaning  of  the  statute  in  this  instance. 

*^  I  therefore  move  your  Lordships  to  declare  the  meaning  of  the 
statute  to  be  according  to  the  English  decisions,  and  that  the  came 
be  remitted  back  to  the  Court  of  Session  to  apply  this  principle.'' 

It  was  therefore  declared. 

That,  although  by  the  act  of  the  8th  year  of  Queen  AoDe, 
entitled,  "  An  act  for  the  encouragement  of  leaniog, 
by  vesting  the  copies  of  printed  books  in  the  authors  or 
purchasers  of  such  copies,  during  the  times  therein  meD- 
tioned,"  no  person  printing  or  reprinting  any  book 
without  such  consent,  as  in  the  said  act  is  mentioned,  is 
liable  to  any  of  the  penalties  or  forfeitures  thereby  enset- 
ed,  unless  the  title  to  the  copy  of  such  book  shall,  before 
publication,  be  entered  in  the  register-book  of  the  Com* 
pany  of  Stationers,  as  by  the  said  act  is  directed ;  yet, 
that  the  persons  to  whom  the  sole  liberty  of  printiDg 
books  is  thereby  given,  for  the  term  or  terms  therein 
mentioned,  have,  by  the  said  statute,  a  right  vested  in 
them,  entitling  them  to  maintain  a  suit  for  damages,  in 
case  of  a  violation  of  such  right,  and  also  entitling 
them  to  maintain  a  suit  in  order  to  prevent  the  viola- 
tion thereof  by  interdict,  for  the  term  or  terms  for  which 
the  statute  hath  given  them  such  sole  liberty,  although 
there  shall  not  have  been  such  entry  made  before  pub- 
lication as  aforesaid.  And  it  is  ordered,  that  with  thiB 
declaration  the  cause  be  remitted  back  to  the  Court  of 
Session  to  review  the  interlocutor  complained  of;  and 
further,  to  do  therein  what  may  be  just. 

For  the  Appellants,  Wm.  Adam,  Sir  Samuel  BimiiUy, 
For  the  Respondent,  No  case  given  in. 

Note. — ^The  remit  made  was  as  to  the  other  point  in  the  caate, 
viz.  Whether  Bums,  by  sending  many  of  his  poems  to  the  news- 
papers, and  publishing  them  in  this  fugitive  form,  was  to  be  held  as 
having  abandoned  these  poems  to  the  world,  to  the  eflfect  of  bainiy 
the  protection  claimed.    Professor  Bell,  who  was  one  of  the  coonsel 
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yr  the  appellants  in  this  case,  thought  this  part  of  the  defence  bet-        181 1. 

t  founded ;  but  on  the  point  appealed,  (entry  in  Stationers'  Hall),     • 

le  above  judgment  was  held  as  fixing  the  law  on  the  subject,  re-  cadbll,  &c 
inring  the  judgment  of  the  Court  of  Session.  bobbbtsoiv. 

The  case  of  Donaldson  v.  Becket,  referred  to  by  Lord  Eldon,  was 
te  great  Literary  Property  cause,  which  occurred  in  England  in 
774  ;  first,  in  the  King's  Bench,  before  Lord  Mansfield,  and  after- 
aids  appealed  to  the  House  of  Lords.  It  was  different  from  the 
resent.  The  booksellers  there  sought  a  much  laiger  right — a  per- 
etual  copyright  at  common  law  after  publication,  and  after  the  sta- 
itory  right  had  expired.  In  the  present  case,  the  claim  at  common 
iw  was  made  within  the  statute,  and  sought  a  remedy  while  the 
tatutory  right  was  still  current.  In  the  English  case,  which  came 
list  before  Lord  Mansfield,  his  Lordship  sustained  the  right  at  com- 
non  law,  and,  when  on  appeal,  the  whole  judges  of  England  were 
soDBolted,  five  of  these  declared  that  there  was  a  perpetual  right  in 
tbe  author  at  common  law,  and  six  declared  there  was  no  such  right. 
[iQid  Mansfield,  on  the  case  coming  before  him,  on  this  second  oc- 
Mon,  did  not  Tote.  Had  he  done  so  the  numbers  would  have 
>een  equal.  He  still  retained  his  original  opinion,  but  refirained 
R>m  expressing  it  i  and  the  Lord  Chancellor  Camden,  whose  opi- 
um  was  adverse  to  the  common  law  right,  reversed  Lord  Mansfield's 
idgment. 

Simultaneously  with  the  English  case,  another  great  cause,  involv- 
ig  the  same  question  of  law,  was  going  on  and  decided  in  the  Court 
^  Session,  (Hinton  v.  Donaldson,  and  other  Booksellers).  It  was 
Bcided  a  short  time  before  the  judgment  in  the  House  of  Lords  in 
le  English  case  ;  and  the  Lords  of  Session  came  to  the  same  result 
i  denying  the  common  law  right.  It  is  stated  in  Brown's  Supple- 
ment to  Morison,  p.  508,  and  by  Professor  Bell,  (Com.  i.  p.  119), 
^t  this  case  was  affirmed  on  appeal ;  but  this  is  a  mistake.  The 
Bte  was  never  appealed,  it  being  found  unnecessary  to  do  so,  from 
^  same  question,  involving  similar  interests,  awaiting  a  final  deci- 
ton  in  the  House  of  Lords  in  the  English  case. 
^  Though  it  was  so  decided  in  1774,  yet  the  tendency  of  legal  opi- 
iQin  continued  to  preponderate  strongly  in  favour  of  Lord  Mans- 
cld's  judgment,  until,  very  recently,  the  case  of  Jeffreys  v.  Boosey, 
Ccurred  in  the  House  of  Lords  (1st  August  1854,  H.  L.  Cases,  4 
-  815),  regarding  the  copyright  of  Bellini's  Opera,  '*  La  Sonnam- 
lUa,"  and  in  which  the  Lord  Chancellor,  and  Lords  Brougham  and 
^  Leonard,  after  consulting  the  Judges,  came  to  agree  in  opinion 
^  there  was  no  copyright  at  common  law  ;  so  that  this  question,  so 
Hhg  a  moot  point,  may  now  be  looked  on  as  finally  settled. 

The  opinions  of  some  of  the  judges  in  the  case  which  occurred  in 
'Gotland,  above  alluded  to,  being  interesting,  are  given  below  : — 
Opinions  of  the  Judges  : — 

Lord  Kexnet. — <•  We  have  had  this  question  very  ably  stated  in 


the  statute  »f  «^    ^^^ued  If^r^^tbcte  «  °»  J^4^„g  «•* 
that  they  entetti-^    ^^^  .^^^^^         •»^3'**:^1  the  cofl« 

pctty.-'t^";        ^  a??"**  j  that  statute. «  c»e        ^^ 

^^^"^  ^e  Ute,  ot  ti»^«  f  *te  ^^^  '^^,   ^U  oth^ 

itheatato^^"      ^der.  *f  ^T^^ aUeted^y *     » tt«i 
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oiaiise  with  regard  to  penalties.    The  most  that  can  possibly  be  said       181 1. 
upon  this  clause  is,  that,  if  literary  property  existed  antecedently,  it 


doee  not  take  it  away.  But  I  do  not  see  that  it  existed  at  all  before  o^^*"-*  &«• 
the  act  The  last  clause  of  the  act,  which  provides,  that  *  the  sole  bobebtsoh. 
'  light  of  printing  or  disposing  of  copies  shall  return  to  the  authors 
*  thereof  if  they  are  then  liying,  for  another  term  of  fourteen  years/ 
wottld  hare  been  absurd,  if  authors  were  understood  to  have  that 
sole  ri^t  ab  ante.  I  am  therefore  of  opinion,  that  there  is  no  right 
in  authors  to  the  sole  printing  of  their  works,  except  what  the  statute 
has  rationally  given.*' 

Lord  Auchucleck. — ^^  This  question  is  new  and  interesting : 
Till  teiy  lately,  it  never  received  a  judgment  in  any  court  in  Europe. 
It  has  received  but  one,  and  that  in  Ehigland,  the  laws  of  which 
eountry  aie,  in  many  particulars,  special  to  itself;  and,  when  it  was 
there  determined,  the  court  was  divided. 

^  We  have  had  the  question  ably  handled  in  mutual  informations, 
hoftk  of  them  well  drawn ;  in  particular,  that  on  the  side  of  the 
dfllenders»  is  a  performance  which  does  honour  to  the  author :  We 
have  likewise  had  laboured  and  long  pleadings,  and  now  we  are  to 
give  our  opinions. 

*'  In  the  entiy,  I  cannot  help  observing,  that  it  is  well  said  by  a 
wise  man,  NU  tarn  absurdum  quod  non  dictndo  fit  probabile.  By 
much  labouring  any  subject,  the  attention  is  apt  to  be  drawn  away 
from  the  real  merits,  and  run  into  extraneous  matter :  As  I  think 
thai  has  been  the  case  here,  and  that  the  diversity  of  opinions  has  been 
owing  to  it ; — in  the  opinion  I  am  to  give,  I  shall  endeavour  to  con-^ 
fine  myself  to  the  proper  merits  of  the  case,  without  launching  out 
into  many  of  the  learned  arguments  which  both  sides  have  insisted 
on. 

^'  I  own  that  the  cause,  when  stripped  of  extraneous  nuitter,  does 
not  appear  to  me  to  be  difficult.  The  question  is,  whether  he  who 
writes  a  book,  and  publishes  it,  has,  by  common  law,  independent 
of  any  statute  or  privilege  granted  him  by  the  state,  a  perpetual  pro- 
perly in  that  performance,  in  the  same  way  as  he  had  before  pub* 
liahiBg? 

'« It  is  agreed  by  all,  that,  while  the  book  is  not  published,  whe- 
ther the  wcvk  be  in  the  author  s  head  or  his  cabinet,  it  is  absolutely 
his,  and  no  man  can  deprive  him  of  it  But  the  question  is,  if  this 
ri|^t  continues  after  publication  ? 

''  There  has  been  much  said  on  the  necessary  consequence  from 
its  being  once  owned  to  be  a  man's  property,  that  it  should  still  con- 
tinne  to  be  so.  But,  with  submission,  the  reasoning  spears  to  me 
not  just  My  thoughts  are  mine  so  long  as  I  retain  them  in  my 
mind  ;  but  if  I  utter  them,  nescit  vox  missa  reverii,  every  hearer  has 
a  right  to  them  as  much  as  I.  A  man  need  not  speak  in  company 
unless  he  chooses  it ;  but  if  he  speaks,  and  does  not  enjoin  secrecy, 
every  man  may  propagate  the  sayings  with  impunity.  If  a  man 
throws  out  a  thing  in  company,  whether  instructive  or  entertaining, 
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1611.       can  he  maintain  that  he  has  a  right  of  property  in  this  ion  mo^  to 
■      him  and  his  heirs  for  ever  ? 
cADXLL,  &c.      a  ^qJ  i^^j^  1 1^  j^^^  ^  g^y^  miless  it  can  he  shown  there  is  a 

B0BKHT8ON.  "g^^  o^  property  in  what  a  person  utters  verhally,  there  can  he  none 
in  what  he  publishes  to  all  mankind  by  printing  it.  Indeed,  when 
a  man  publishes  his  thoughts,  he  giyes  them  away  still  more  than 
the  man  who  utters  them  in  conyersation :  The  latter  gives 
them  only  to  his  hearers  ;  but  the  former  to  the  whole  habitable 
earth. 

"  For  illustrating  this,  suppose  several  people,  well  aoqpainted 
with  this  country,  should  go  up  to  the  castle  of  Edinbuigh,  and  one 
of  them,  who  liked  speaking,  should  immediately  describe  all  the 
objects  he  saw  from  it,  would  he  acquire  a  right  ever  after  to  that 
description  ?  And  could  he,  by  printing  it,  create  a  right  not  in  him 
before  ? 

**  What  has  created  an  obscurity  inthecase,  is,  that  eyer, almost  sinc^ 
printing  began,  there  have  been  privileges  and  grants  given  as  to  pob— ^ 
Hcations  of  books ;  and  men  are  apt  to  intermix  the  notion  of  thesi^ 
rights  with  a  common  law  right,  a  right  independent  of  grants ;  an^I 
the  most  part  of  the  argument,  in  behalf  of  the  pursuer,  seems  to 
have  been  derived  from  that  source,  particularly  that  from  what  10 
called  injunctions,  which  supposed  a  right  in  the  complainer  to  stop 
a  publication. 

*^  But  to  come  at  the  certainty ;  let  us  go  back  to  the  times  hebn 
any  law  was  made  for  privileges  to  publishers,  or  any  patent  granted 
to  them,  which  is  ail  after  printing  came  in,  which  happened  in  tbe 
fifteenth  century ;  and  we  shall  find  no  attempt  made  to  assert  the 
author's  property  in  any  book  which  he  had  published.  We  see,  in 
the  learned  dissertations  delivered  in  the  court  of  our  neighboonif 
country,  stress  laid  on  the  king's  right  to  print  certain  books,  and 
this  is  said  to  be  a  right  of  property.  It  is  true  the  king  has  stills 
right  to  print  certain  books,  and  he  has  his  own  printer ;  in  the 
choice  of  whom  great  care  ought  to  be  taken,  which  is  not  alwaji 
the  case  ;  for  I  remember,  in  the  year  1745,  the  same  printer  offi- 
ciated for  the  king  and  for  the  pretender :  But  this  right  of  the  king 
is  prerogative^  not  property, 

**  We  had  in  Scotland,  pretty  early,  licences  granted  to  printen; 
particularly  there  is  one  in  1567,  to  Robert  Lickprivick  ;  and  when 
your  Lordships  hear  the  list  of  the  books  which  he  obtained  a  spedal 
privilege  to  print,  you  will  judge  if  they  were  the  king's  property. 
His  licence  is  to  print '  Donatus  pro  Pueris,  Rudiments  of  PelisK), 
'  the  Acts  of  Parliament,  except  those  of  the  last  part,  the  Chronicles 
'  of  the  Realm,  Regiam  Majestatem,  the  Psalms  of  David,  with  the 

*  English  and  Latin  Catechisms,  less  and  mair,  with  the  buik  calleft 

*  Omilies  for  Reiders  in  Kirks,  with  the  general  Grammar  to  be  set 

*  out  for  erudition  of  Zouth. — The  privilege  to  endure  twenty  yean; 
'  and  none  to  print  the  said  buiks  without  his  consent,  under  the 

*  pain  of  the  escheat  of  the  buiks,  and  being  fined.' 
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<'  This  priyilege,  and  all  such,  were  granted  to  printers,  and  were       ign. 
lot  calculated  for  the  benefit  of  authors,  and  not  founded  on  anj 


ight  of  property  in  the  printer.  cadill,  &c. 

**  Bat  there  is  not  upon  record  in  any  country,  not  even  in  Eng-  ^* 

BXkd,  a  patent,  or  privilege,  in  fsivour  of  any  person  whatsoever  be- 
hre  printing ;  nor  is  there  at  this  day  any  privilege  granted  to  au- 
thoiB,  which  hinders  as  many  copies  to  be  taken  of  the  work  as 
people  choose,  provided  they  be  not  printed  copies :  Nay,  these 
gentlemen,  the  London  booksellers,  who  have  obtained  so  many  pa- 
benta,  and  even  the  act  of  Queen  Anne,  though  they  call  printers 
who  interfere  with  them  pirates  (a  cruel  name),  never  pretend  that 
they  can  hinder  mriiten  copies  to  be  taken.  The  law,  then,  is  di- 
rected only  against  printing,  and  is  no  restraint  from  writing ; 
though  we  all  know,  that,  before  the  art  of  printing,  there  was  no 
other  method  of  spreading  books.  It  was  then  a  great  trade.  It 
may  be  so  again  ;  and  the  London  booksellers  would  have  no  reme- 
dy. This  is  a  clear  proof,  that  the  restraint  was  introduced  after 
printing  began,  and  that  it  is  nowise  founded  on  common  law,  but 
on  grants  ;  for  if  it  were  founded  on  common  law,  it  would  reach 
agunst  manuscript  copies  as  well  as  printed  ones ;  and  this  to  me 
is  demonstration,  that  there  is  no  common  law  property  in  authors. 
'*  And,  as  a  farther  illustration  of  this,  let  us  consider,  that  an- 
ciently very  valuable  performances  were  preserved  only  by  the  me- 
moiy.  It  is  said  Homer  was  so,  and  Ossian.  When  that  was  the 
case,  what  privilege  could  the  author  have  ?  The  poem  of  Chevy-' 
chace,  so  much  celebrated,  and  upon  which  we  have  a  criticism  by 
Mr.  Addison,  was,  in  my  remembrance,  repeated  by  every  body. 
Was  there  a  cop^  of  this  little  heroic  poem  ?  What  pririlege  could 
the  author  have  in  it,  after  he  had  let  one  man  get  it  by  heart  ? 

^  Again,  as  to  extempore  compositions,  such  as  all  our  sermons  in 
this  country  were  long  ago,  or  were  supposed  to  be,  as  some  of  us 
who  are  hx  advanced  in  life  remember  ;  (for  at  that  time  a  minister 
who  used  notes,  and  would  not  trust  to  Providence,  as  it  was  said, 
would  have  been  very  ill  heard);  when,  as  was  common,  people  took 
them  down  in  writing,  as  some  of  them  were  very  good,  very  enter- 
taining discourses ;  had  the  preacher  any  property  in  these  sermons? 
He  could  have  none  in  writing ;  for  he  never  had  written  himself : 
Could  he  have  said,  that  they  were  only  intended  for  his  own  con- 
gregation, and  were  not  to  be  communicated  to  others  ?  I  apprehend 
the  proprietor  of  these  was  the  person  who  wrote ;  for  the  author 
was  not  able  to  repeat  what  was  in  the  copy. 

**  In  short,  the  whole  of  the  author's  plea  consists  in  his  claim  to 
restrain  from  printing ;  and  it  is  founded  on  blending  the  notions 
arising  from  privileges  and  patents  with  a  common  law  right,  which 
b  quite  erroneous ;  and  this  clearly  must  put  an  end  to  the  common 
law  right ;  for  as  it  is  directed  only  against  printing,  it  is  plain,  that, 
before  printing,  there  was  no  such  right;  that,  to  this  day,  it  could 


"  ..  If  we  are  on*  ^^  ^,,„ce  «  •«?«*,^,^rted  by  t»«  1-^ 


•    ^Ke  work  abnoge^  ' 
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i.  They  limU  this  oonuiKm  law  right*  bj  publisbmg  Dictionaries        1S11« 

Ifif  and  &tVnce«— -the  works  of  a  hundred  authors  are  ransacked: — 

of  them  is  produced,  as  the  Sages  express  it,  an  entire  new  work,  c^^*^^  ^^' 
Poetlethwayt  common-pku^  the  authors  who  had  written  of  AOBSRTsotu 
e  and  commerce.     <  It  would  be  hard/  says  he  [article  Books']^ 
ire  I  to  be  depriYed  of  the  firuit  of  my  twenty  years*  labour  by  a 
eiBiy  pirate/  That  is,  it  would  be  hard  that  any  one  should  steal 
a  me  what  I  have  stolen  from  others. 

To  show  his  consistency,  he  has  transcribed  Forbes*s  Treatise  on 
U  ofExchange^  in  so  far  as  relates  to  Scotland. 
What  right  had  he  to  plunder  Forbes  ?    Yet  the  London  book- 
ers can  see  no  fieiult  in  this  as  k)ng  as  they  are  proprietors  of 
iieihwayi's  Dictionary. 

'  4.  They  }imi$  this  right  eren  in  prerogative  copies.  They  dare 
pnnt  the  text  of  the  English  translation  of  the  Bible  by  itself  : 
\  belongs  to  the  king ;  but  they  print  it  with  notes,  borrowed 
a  QencTa  sometimes,  but  more  frequently  from  Poland* 
'  Again,  they  enlarge  the  common  law  right,  and  that  in  various 
rs. 

\.  It  is  admitted,  that  there  is  no  literary  proper^  in  works 
nreof  the  author  is  absolutely  unknown. 

^  If  there  ever  was  an  anonymous  writer,  it  is  the  author  of  ^the 
Btical  treatise,  entitled  The  whale  Duty  of  Man.  At  this  day 
n  the  sex  of  the  author  ia  problematical. 
'  Neverthekss,  the  trade  have  found  means  to*  apprq>riate  to 
DBselYes  a  copy  in  which  the  pious  author  pretended  no  proper^. 
'  Dr.  Hammond,  in  his  commendatoiy  epistle,  observes,  that|the 
kor  had  thrown  the  work  into  the  Corhan^  or  common  treasury ; 
London  booksellers  have  taken  it  out  of  the  Corhan. 
<  And  how  ?  From  Dr.  Hammond's  commendatory  epistle  they 
01,  that  Gaithwait  the  publisher  had  the  MS.  in  his  possession 
we  he  printed  the  work ;  therefore  the  property  of  the  book  is  in 
heirs  or  assigns  of  Garthwait. 

^  On  this  momentous  discovery,  that  a  publisher  was  possessed  of 
MS.  which  he  published,  is  founded  the  injunction  1735. 
'  This,  by  the  way,  shows  that  injunctions  have  been  granted 
letimes  without  much  attention  to  the  merits  of  the  cause. 
'  2.  The  London  booksellers  enlarge  the  common  law  right,  by 
fering  the  name  of  original  author  on  every  tastekss  compiler. 
^  Hereof  there  is  an  apposite  example  in  StachhousSf  the  author 
duaday. 

*  He  was  asveiy  a  compiler  as  ever  descended  from  a  booksellei^s 
ret. 

'  The  incorporeal  substance  of  Stackhouse's  ideas  is  a  non-entity. 
^  And  yet,  in  the  opinion  of  The  Sages  in  SL  PanPs  Church  Yard^ 
Ahonse  is  no  less  an  original  author  than  Hooker  or  Warburton. 
^  Here  lies  my  first  difficulty.    Were  we  to  copy  the  judgment 
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181 1.       of  the  King^s  Bench  in  the  case  of  Millar  ti.  Taylor ;  were  we  to  find 
that  the  common  law  right  of  authors  in  England  coold  be  made 


CADBLL,  &c.  effectual  in  Scotland ;  were  we  even  to  find  that  literary  proper^ 
noBBBTsoir    ^^  established  in  the  law  of  nature  and  nations^  still  we  oonld  no6 
pronounce  judgment  for  the  pursuer,  unless  we  were  to  hold  Stadr 
house  to  have  been  an  original  author ;  this  I  can  neyer  do. 

'*  But  I  hare  still  a  farther  difficulty. — <  In  this  case  it  is  maten^ 

*  to  consider  how  the  common  law  of  Scotland  stood  before  the  sts^. 

*  tute  of  Queen  Anne.'    These  are  the  words  of  an  eminent  person. 
age  on  a  similar  occasion. 

''  This  inquiry  was  not  material^  had  he  understood  literary  pro- 
perty to  be  grounded  on  the  law  of  nature  and  nations:  thai  law 
varies  not  in  different  countries :  according  to  the  elegant  pas^ge 
which  we  heard  from  the  bar,  it  is  not  cUiud  Romctf  aliud  Alkmt; 
neither  was  the  inquiry  material  if  the  common  law  right  in  Engimi 
could  have  had  effect  in  a  foreign  country. 

'^  The  inquiry  which  that  great  man  thought  material  has  been 
made. 

**  Of  this  right  there  is  not  a  vestige  to  be  discovered  in  ths  hv 
of  Scotland. 

'*  From  Lord  Stair  down  to  Forbes  all  our  authors  are  silent  con- 
cerning it.  From  Lord  Stair  down  to  Forbes  all  our  authors  have 
acted  as  if  there  had  been  no  such  right. 

'^  It  is  said, '  that  the  privilege  which  Lord  Stair  obtained,  pnU- 
*'  biting  others  from  printing  his  works,  did  indeed  confier  notlmig 

*  upon  him,  but  that  his  remedy  lay  by  an  ordinary  action  at  law.* 
Strange !  that  he  should  have  sought  and  obtained  a  privilege  ^MA 
gave  him  no  right ;  and  that  he  should  never  have  mentioned  tht 
right  which  he  had. 

**  It  is  in  vain  to  say,  *  that  our  authors  lived  under  the  deqwtie 
'  sway  of  a  Scottish   privy  council ;  and  that  they  were  obliged  t» 

*  accommodate  themselves  to  those  wretched  times.' — ^The  Seottiik 
privy  council  was  not  despotic  after  the  revolution  ;  it  was  a  kpl 
courti  and  legally  administered  ;  it  was  indeed  abolished  at  the  ninoi 
of  the  two  kingdoms,  not  because  it  was  despotic,  but  became  it 
could  no  longer  subsist ;  for  the  same  reason,  and  at  the  same  fifflc^ 
the  English  privy  council  was  abolished. 

*^  Many  of  our  authors  lived  not  in  wretched  times*  Lord  Stair 
published  his  corrected  work  after  the  revolution ;  Forbes  wrote  ii 
the  days  of  Queen  Anne ;  Lord  Bankton  in  the  days  of  Qeoige  U 

'^  I  dare  not  pronounce  that  to  be  a  right  in  the  law  of  Sootlad^ 
which  has  escaped  the  observation  of  all  our  statutes,  lawyenk  9ii 
authors. 

"  I  therefore  must  give  my  judgment  for  the  defenders." 

Lord  Gardenston. — <*  I  think  we  are  bound  to  take  notice  d 
the  pleadings  in  this  cause.  They  have  been  admirable  on  both  side^ 
The  lawyers  are  entitled  to  our  thanks ;  and  I  do  not  bdieve  tfait 
ever  this  question  has  been  debated  with  greater  ability  than  by  the 
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&otch  bar.    I  cannot  agree  with  anj  of  yonr  Lordships  who  con-        ig^^^^ 
sider  this  as  a  clear  case.     I  think  it  is  a  nice  and  difficult  question. 


JE  own  I  hare  been  pu»led  to  fix  my  opinion.     In  mj  first  reflection  cadkli^  &c. 

on  the  aigument^  I  was  strongly  inclined  to  embrace  the  opinion  of  ^« 

wk  literary  property.     I  was  moved  by  the  great  object  of  encourage'^  aoBEBTnow* 

meat  due  to  learned  and  ingenious  men.     By  the  apparent  justice 

cuid  reason  of  a  right  and  property  in  a  man's  own  works,  and  the 

productions  of  his  genius  or  industry ;  and  I  was  greatly  moved  by 

the  authority  of  a  judgment  pronounced  by  a  court  of  high  reputa- 

tion  in  our  neighbouring  country.    But  my  maxim  is,  and  ever  shall 

1M|  nuttins  nddiclus  jurare  in  ver^a  magislri ;  and,  on  the  fullest 

eooiideiation  of  this  matter,  I  am  now  of  opinion,  that  authors  have 

in  reason  and  equity  a  right  to  be  protected  in  the  sole  and  exclu^ 

sire  publication  of  their  own  works  for  a  limited  time.     But  the 

oatore  of  the  thing,  and  the  practice  of  nations,  admits  not  of  a  real 

•ad  perpetual  property. 

**  The  question  in  England  depended  upon  the  common  law  of 
Alt  country.  There  is  no  need  of  argument  to  prove  an  undeniable 
proposition^  that  we  must  judge  by  the  common  law  of  Scotland  ;  in 
which  I  cannot  find  a  sufficient  foundation  for  this  claim  of  perpetual 
pioperty  in  authors. 

'*  There  are  three  fountains  firom  which  the  common  law  of  Scot* 
land  is  derived :  1.  From  certain  usages  and  consuetudes  which 
kfe  been  long  and  uniformly  observed ;  the  origin  of  which  in 
tome  cases  cannot  be  traced.  Our  law  of  deathbed  is  an  example  of 
liui.  2.  A  great  fountain  of  our  common  law  is  the  civil  law  o{  the 
Bomans,  in  so  £Eur  as  it  has  been  received  in  our  practice,  and  is 
evidently  just  and  applicable  to  cases  undetermined  in  our  own  law: 
and  some  of  our  statutes  mention  the  Roman  law  as  the  common 
law  of  Scotland.  3.  I  admit  into  our  common  law  every  princi- 
fk  of  justice,  as  distinguished  from  mere  obligations  of  morality, 
wUeh  have  been  allowed  and  received  as  principles  of  justice  by 
oftor  civilixed  nations.  I  have  examined  this  claim  of  literary  pro- 
fs^ under  those  different  branches  of  our  common  law. 

As  to  the  first,  our  usage  stands  against  the  plea  of  a  property  in 

9nlban-    It  is  an  upstart  property  in  this  country,  which  authors 

kive never  claimed,  and  our  lawyers  have  never  asserted.    They  have 

aihnvfB  contented  themselves  with  demanding  that  limited  protection 

r    ^rinch  a  patent  gave.    2.  It  is  admitted,  that  there  is  no  foundation 

L^ '  fc  dua  plea  in  the  dvil  law,  though  we  find  in  it  the  greatest  va- 

tietVf  and  the  most  subtle  distinctions  of  property.    3.  The  principles 

^   treason  and  justice,  as  approved  by  all  cirilized  nations,  do  support 

'_     tie  author^s  claim  to  a  temporary  protection  or  privilege,  not  to  a  pro- 

'    ^oty  or  perpetual  right.     Upon  this  ground  I  chiefly  rest  my  opi- 

Idioo.     ^e  most  substantial  and  convincing  evidence  of  what  is 

"^mDy  just  and  rational,  in  a  matter  of  public  concern  to  all  coun- 

^tties^  ia  the  concurring  sense  of  nations.    For  above  three,  hundred 

VOL.  V.  2  L 
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1811.       jeaiSy  and  ever  since  the  invention  of  printing,  all  the  nationfl  and 
states  of  Europe  have,  by  their  practice,  established  the  natore  of 


CADELL,  &c.  jin  author's  right.  They  have  granted  no  more  than  a  temporary 
R0BRRT8ON.  pn^l^Cf  A^^  ^Q  ^^^^  they  have  all  concurred.  I  make  no  nar- 
row distinctions  of  Popish  and  Protestant, — ^monarchies  and  free 
states.  It  is  certain,  that  since  the  sera  of  printing,  and  of  the  refor> 
mation,  even  the  Popish  countries  have  been  greatly  enlightened ; 
nor  has  learning  and  justice  been  confined  to  the  Protestant  and 
free  countries  only.  This  is  the  substantial  ground  of  my  opinion.  I 
can  conceive,  in  a  question  of  this  nature,  no  authority  of  equal 
weight  vrith  the  sense  and  concurring  practice  of  civilized  nations 
for  ages.  The  splendid  error  of  one  great  man  may  mislead  many; 
but  I  cannot  be  easily  induced  to  think,  that  the  concurring  sense 
aod  practice  of  nations  is  erroneous. 

^  It  does  not  appear  to  me  that  this  question  b  of  such  import- 
ance even  to  the  literary  trade  of  London  bookselleis  as  they  seem 
to  imagine ;  and  I  am  clear  that  authors  have  no  concern  in  the 
question  at  all.  The  term  of  legal  protection  outlives  the  great  bulk 
of  books  that  are  published.  Nine  hundred  and  ninety-4iine  of  a 
thousand  have  little  merit  but  their  novelty :  they  are  once  read  hy 
idle  people  for  amusement,  and  are  never  thought  of  again.  How 
few  books  published  in  the  last  century  are  reprinted  in  thb  ?  How 
fow  books  of  this  will  be  reprinted  in  the  next  ?  We  had  in  Scot* 
hnd  some  good  solid  law-books,  and  books  of  wild  divinity ;  the  lat- 
ter may  exist  in  some  odd  libraries.  Lord  Stair's  Institutions  has 
been  reprinted,  by  which,  I  am  informed,  the  bookseller  lost  Hull 
book  was  reprinted  without  leave  of  his  heirs ;  indeed  I  know  not 
how  many  people  must  have  been  applied  to,  had  it  been  understood 
to  be  in  bonis  of  Lord  Stair ;  and  even  the  best  authors  are  obligsd 
to  sell  their  works  to  the  bookseller. 

**  When  I  consider  this  question  of  literary  property  upon  princi- 
ples of  reason  and  expediency,  I  find  so  many  intricacies,  something 
so  anomalous  and  inconristent  in  this  idea  of  perpetual  property  in 
an  author's  work,  afUr  he  has  published  it  to  all  the  w<Mrld,  that  I 
cannot  assent  to  it.  The  great  argument,  or  ratio  duUtandiy  whidi  I 
own  at  first  almost  convinced  me,  is,  that  the  author  has  undoubtedly 
a  property  right  in  the  original  manuscript  composed  by  himself; 
why  should  he  lose  it  by  publication,  as  he  intends  only  to  give  the 
instruction  or  pleasure  of  reading,  not  the  profit  of  publication  or  re* 
printing  ?  I  answer,  that  certainly  the  author  has  a  real  pn^»erty  in 
the  manuscript  of  his  own  work,  but,  in  the  nature  of  the  things  by 
publication,  he  gives  his  work  to  the  public,  and  he  gives  the  same 
species  of  property  to  every  individual  who  buys  his  book,  which  he 
had  in  the  original  copy  before  publication.  This  is  a  natora],  a  neces- 
sary, and  a  legal  consequence  of  the  sale,  and  it  has  been  so  under- 
stood and  settled  by  the  sense  and  practice  of  nations  ever  since  print- 
ing  was  introduced.    So  that  every  man  who  purchases  a  book,  being 
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thoreby  nnqpiestionablj  proprietor,  has  a  right  to  use  it  at  his  discre*-        131 1. 
lion  s  to  multiply  the  copies  by  transcribixig,  or  by  printing,  except  in 


so  fitf  at  he  may  be  restrained  by  statute,  or  the  legal  interposition  cadell,  &o. 
of  the  soTereign,  or  the  equitable  injunctions  of  the  dril  magistrate.  ^' 

**  I  hare  never  been  able  to  find  a  solid  and  substantial  distinction 
between  the  right  of  an  author  in  his  book  after  publication,  and  the 
right  of  a  person  who  inrents  a  machine,  after  he  makes  it  public. 
The  distinctions  which  I  hare  heard  in  the  course  of  this  debate, 
appear  to  me  too  metaphysical  and  immaterial.  When  I  was  in- 
cKned  to  the  opinion  of  literary  property,  and  bent  to  answer  this 
objection,  I  found  it  insurmountable;  at  least,  the  distinctions  are 
too  nice  for  my  discerning,  or  too  unsubstantial  for  my  principles  of 
judging  in  matters  of  right.  I  will  draw  the  comparison  in  ereiy 
material  point,  and  I  think  they  ccnncide  exactly.  The  author  has 
a  proper^  admitted  on  both  sides  in  the  manuscript  copy  of  his  com* 
position  before  publication.  Is  there  any  doubt  that  the  inyentor  of 
a  madiine,  wUch  may  be  more  beneficial  to  mankind  than  any 
book,  has  also  a  property  in  his  work  before  it  is  made  public  ?  It  is 
and,  that  the  author  of  a  book  cannot  be  supposed  to  intend  by  pub- 
lieadon  and  sale  to  part  with  his  property  in  the  literary  composi- 
tioii»  as  contained  in  the  original  manuscript ;  and  may  it  not  with 
efoal  reason  be  supposed,  that  the  inyentor  of  a  machine  does  not 
mean  to  sdl  his  art  or  inyention?  he  sells  only  the  individual  ma- 
diine to  be  used  for  the  purposes  which  it  was  contriyed  to  serre. 
A  distinction  was  made,  that  the  mechanic  who  makes  a  machine, 
after  the  model  of  the  original  inventor,  employs  his  own  art  and 
genius;  it  is  an  act  of  imitation  which  he  cannot  be  barred  from 
exercising;  but  the  act  of  reprinting  is  merely  mechanical,  having 
110  similarity  to  the  author^s  art  or  genius.  This  seems  also  an  im- 
material distinction.  The  most  stupid  mechanic,  incapable  of  any 
invention,  far  less  the  most  sublime  and  useful,  can  as  easily  execute  a 
macliine,  when  he  sees  the^model  or  original  composition,  as  the  most 
ignonnt  booksellers  and  printers  can  make  a  new  edition  of  a  book 
without  any  share  of  the  author^s  taste  or  genius.  There  is  nothing 
can  be  moie  similar,  than  the  work  of  engiaving  is  to  literary  com- 
position. I  will  illustrate  this  proposition  by  the  works  of  Mr. 
Hogarth,  who,  in  my  humble  opinion,  is  the  only  truly  original  au- 
tfior  which  this  age  has  produced  in  Ekigland.  There  is  hardly  any 
character  of  an  excellent  author  which  is  not  jusUy  applicable  to  his 
woriEs;  what  composition — ^what  variety — ^what  sentiment — what 
finey — invention — and  humour — ^we  discover  in  all  his  performances ! 
Ib  every  one  of  them  an  entertaining  history,  a  natural  description 
of  dmracters,  and  an  excellent  moral.  I  can  read  his  works  over 
and  over,  Horace's  characteristic  of  excellency  in  writing;  decies 
repHka  placebii^  and  every  time  I  peruse  them,  I  discover  new  beau- 
ties^ and  feel  firesh  entertainment.  Can  I  say  more  in  commenda- 
tion of  the  literary  compositions  of  a  Butler  or  a  Swifi  ?   There  is 
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1811.        great  authority  for  this  parallel.     The  Legislature  has  considered  the 
works  of  authors  and  engrayers  in  the  same  light ;  they  hare  granted 


CAUBLL,  &c.  the  same  protection  to  hoth ;  and  it  is  remarkable,  that  the  act  of 
^  Parliament  for  the  protection  of  those  who  invent  new  encnraTiDgsor 

prints,  IS  almost  m  the  same  words  with  the  act  for  the  protection 
and  encouragement  of  literary  compositions. 

'^  The  strange  consequences  which  would  arise  from  this  new  doe- 
trine  of  perpetual  property  in  authors,  have  been  well  explained*  and 
have  great  weight  in  my  opinion.  I  shall  mention  some  of  those 
consequences  which  affect  me  most. — ^There  is  either  an  absolate 
right  of  property  in  authors,  or  only  an  equitable  claim  to  protection 
and  exclusive  publication  for  a  limited  time. — ^The  last  b  agreeable 
to  the  practice  of  nations  ;  and,  I  think,  to  material  justice  and  ex- 
pediency. If  we  admit  the  first,  it  is  an  unlimited  right  of  propo:^, 
and  must  have  all  the  effects  of  property  in  other  subjects.  Let  us 
try  this  literary  property,  by  applying  the  principles  of  property  in 
oUier  subjects  to  it.  This  is  a  fair  test  to  discover  if  it  be  cunrent 
and  legitimate  property  or  not.  There  are  three  material  things 
which  concern  pieperty  :  I .  The  objects  or  subjects  of  it  2.  The 
manner  or  mode  in  which  it  is  conveyed  among  the  liringi  3d. 
The  manner  in  which  it  is  transferred  from  the  dead  to  the  living. 
The  ordinary  subjects  of  property  are  well  known,  and  eanly  con- 
ceived. We  have  lands  and  tenements,  houses  and  gardens*  fislungs, 
and  moveables  of  great  variety.  Bat  property,  when  applied  to 
ideas,  or  literary  and  intellectual  compositions,  is  perfectly  new  and 
surprising.  In  a  law  tract  upon  this  species  of  property,  the  divinon 
of  its  subjects  would  be  peifectly  curious ;  by  far  the  most  compre- 
hensive denomination  of  it  would  be  a  property  in  nonsense.  It  must 
also  be  branched  out  into  the  property  of  bawdy,  blasphemy,  and 
treason.  For  an  instance,  we  might  specify  Mr.  Wilkes's  property  in 
No.  45,  in  his  licentious  Essay  on  Woman  ;  and  in  his  abominable 
writings  to  inflame  and  divide  the  minds  of  a  people  united  by  na- 
ture, interest,  and  government.  By  the  just  principles  of  property, 
no  man  can  lose  his  right  in  whole  or  in  part,  without  his  own  act 
and  consent.  According  to  this  principle,  I  cannot  think  it  would 
be  justifiable  to  translate  a  book  without  the  author's  warrant ;  for 
thereby  you  take  the  benefit  and  profit  of  his  composition.  You 
take  his  ideas,  his  sense  and  meaning,  which  is  really  his  literary 
property,  from  him  ;  as  if  I  should  take  a  piece  of  cloth  from  a  ma- 
nufacturer, and  dye  it  of  a  different  colour  ;  I  have  taken  the  sub- 
stance from  the  owner^  the  superficial  appearance  is  only  my  own. 
This  puts  me  in  mind  of  the  method  practised  by  Mr.  Bayes  in  the 
Rehearsal^  to  appropriate  other  men*s  wit     Mr.  Bayes  says,  *  I  take 

*  a  book  in  my  hand ;  if  there  is  any  wit  in  it,  as  there  is  no  book 

*  but  has  some  wit,  if  the  wit  be  in  prose  I  turn  it  into  verse ;  this  I 
'  call  transversingt  and  so  I  make  it  my  own  ;  if,  says  he,  it  be  in 
'  verse,  I  turn  it  into  prose,  which  I  call  tramposing^  and  make  that 
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*  mj  own.'     Mr.  Bayes  had  a  perfect  idea  of  this  literary  property,       1811. 
and  had  a  method  of  stealing  wit  from  conversation  too.    '  I  go,'  says 


he,  *  where  witty  men  resort ;  I  make  as  if  I  minded  nothing — do  cadbll,  &c. 

B0BBRT80N. 


<  ye  mark  ? — if  any  one  says  a  good  thing,  pop  !    I  slap  it  down ; 


*  — and  so  make  that  my  own  too !' 

**  If  this  is  a  real  property,  it  must  be  theft  to  publish  an  author's 
work  without  a  right  from  him.  Literary  property  makes  a  strange 
figure  in  this  view*  The  theft  of  all  other  property  must  be  gainful, 
if  the  thief  escape  with  impunity  ;  but  this  is  a  perilous  thef^  by  the 
nature  of  it ;  in  many  cases  the  thief  will  be  a  loser  by  taking  the 
author's  property ;  for  booksellers  know  well  that  many  a  publica- 
tion b  attended  with  loss.  In  most  cases,  it  would  be  but  petty 
larceny ;  at  worst,  in  a  very  few,  the  most  aggravated  and  capital 
cnme. — Who  steals  from  common  authors,  steals  trash  ;  but  he  who 
steals  from  a  Spenser,  a  Shakespeare^  or  a  Milion^  steals  the  fire  of 
heaven,  and  the  most  precious  gifts  of  nature. — So  we  must  have 
new  statutes  to  regulate  those  literary  felonies. 

^  Let  us  push  this  analogy  of  the  principle  of  property  in  other 
subjects  a  little  farther.  If  the  publication  of  a  whole  work  is  theft,  to 
fiablish  parts  of  it  must  also  be  theft ;  as  a  man  is  undeniably  a  thief 
who  steals  five  guineas  out  of  my  purse,  in  which  there  is  twenty : 
Quotation  is  therefore  literary  theft. — I  have  always  believed  that 
the  author  of  a  book  called  the  Elements  of  Criticism^  is  an  ingeni- 
ous man,  and  a  very  honest  gentleman  ;  but  in  this  view  of  the  mat* 
ler,  he  lies  under  a  very  criminal  charge ;  every  page  of  his  book  is 
enriched  with  quotations  from  tde  most  classical  poets  and  other 
authors. 

"  The  most  perplexing  difficulties  would  arise  by  the  transmission 
of  this  property  from  the  dead  to  the  livbg.  By  the  prmciples  of 
oor  law,  a  man's  moveable  estate  is  understood  to  lie  in  ionw  defuncti, 
until  it  is  vested  in  proper  form  in  the  person  who  is  entitled  to  take 
that  succession.  It  sounds  oddly,  that  a  man's  ideas  and  his  literary 
compositions  should  lie  in  bonis  defuncti.  Shall  learning  and  genius 
be  vested  in  an  idiot  by  confirmation  ?  But  there  are  more  serious 
inconveniencies  and  incongruities  from  this  perpetual  succession  in 
literary  property.  By  the  law  of  Scotland,  possession  of  moveables 
presumes  property,  and  this  property  is  unembarrassed  by  any  writ- 
ten titles ;  but  the  literary  property  must  for  ever  be  transmitted  by 
titles  in  writing,  and  a  perpetual  progress  of  title-deeds  will  be  neces- 
sary. Though  land  estates  are  secured  by  a  proper  title,  and  forty 
years  possession,  which  cannot  be  applicable  to  this  species  of  pro- 
perty, in  the  course  of  time,  and  various  successions,  it  must  happen 
that  the  property  of  books  must  be  split  and  divided  among  a  vast 
and  indefinite  number  of  sharers.  No  publication  can  be  legally 
made  without  the  concurrence  of  all  the  common  proprietors ;  for  it 
is  an  indivisible  property,  and  the  inextricable  inconveniencies  arising 
from  this  are  apparent*     As  to  the  authorities  from  the  law  of  Eng* 


V. 
B0BIBT8OM. 
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1811.  .  land,  I  shall  say  little.  We  must  judge  from  our  own  iaws^  and  our 
■  own  ideas  of  property.     I  cannot  howerer  think,  that  the  n^une- 

CADSLL,  &0.  lions  in  Chancery  are  to  be  considered  as  judgments  upon  the  right. 
Considerations  of  equity,  in  particular  cases,  may  afibrd  sufficient 
ground  for  a  temporary  injunction,  without  supposing  a  perpetnsl 
property.  The  statute  of  Queen  Anne,  which  no  doubt  extends  to 
Scotland,  is,  in  my  opinion,  no  foundation  of  a  just  aigument  on 
either  side  of  the  question;  for  the  saying  clause  e^ressly  leases 
the  point  of  any  separate  right  which  authors  may  claim  entire  and 
undetermined. — ^Upon  the  whole,  I  am  of  opinion,  that,  by  the  coni- 
mon  law  of  Scotland,  authors  hare  no  property  or  perpetual  i^^  in 
their  works  after  publication ;  and  that  it  would  neither  be  just  nor 
expedient  to  allow  it" 

Lord  Monboddo. — '^  This  cause,  whatever  way  it  shall  be  de- 
cided, does  great  honour  to  our  bar ;  for  it  has  been  most  ably 
pleaded,  nor  do  I  remember  ever  to  have  heard  a  better  pleading. 
It  is  a  very  important  cause.  It  is  of  importance,  as  being  perfa^ 
the  cause  of  greatest  property  that  ever  came  brfore  us.  The  pro- 
perty indeed  is  immense.  We  know  not  the  extent  of  it ;  and  it  is 
of  importance  in  another  respect,  that  it  divided  the  present  judges 
of  England  ;  and  my  Lord  Hardwicke  would  give  no  opinioa  upcn 
it.  I  am  to  give  my  opinion  with  the  majority  of  the  English  judges. 
If  it  had  been  on  the  other  side,  I  should  have  given  it  with  the 
same  freedom. 

**  As  this  cause  has  been  treated,  the  first  question  is, — ^Whether 
such  a  property  as  I  contend  for,  of  authors  in  their  works,  can  at  all 
exist  ?  For  a  great  deal  of  argument  has  been  used  to  prove  that 
such  a  property  is  a  mere  chimera,  incapable  of  beii^  defined  or 
ascertained.  This  part  of  the  argument,  I  own,  surprised  me  a  good 
deal ;  for  it  must  be  allowed  that  such  a  property  is  given  bj  the 
statute,  at  least  for  a  time ;  and,  if  it  be  given  by  the  statute  far  a 
time,  there  is  nothing  to  hinder  it  to  be  given  by  common  law  ton  a 
perpetuity.  Aod  the  nature  of  it  is  sufficiency  defined  by  tha  sta- 
tute ;  for  it  is  there  said  to  be  ^  the  sole  liberty  of  printing  or'  re- 
*  printing  the  book.'  It  is  therefore  what  every  right  of  property  is, 
— ^the  right  of  usbg  a  thing  exclusive  of  others ;  and  the  use  of  the 
thing  in  this  case  ascertained^by  the  statute  is,  the  printing  or  reprint- 
ing of  the  book  ;  for  there  may  be  sundry  uses  of  the  same  dung ; 
and  as  many  uses  as  there  are,  so  many  difierent  rights  or  interests 
there  may  be  in  it.  If  I  purchase  a  book,  I  may  use  it  for  my  in- 
struction or  amusement,  or  I  may  employ  the  paper  or  lunding  of  it 
as  I  think  proper ;  and  so  far  I  may  be  said  to  have  the  pn^ierty  of 
it ;  but  I  cannot  reprint  it,  because  that  use  belongs  to  the  autfior  or 
his  assignee  ;  and  so  &r  he  is  proprietor.  Here  is  nothing  obscure 
ax  unintelligible,  but  it  is  what  every  man,  even  though  he  be  no 
philosopher,  can  readily  conceive.  All,  thereforci  that  we  have 
heard  about  the  absurdity  of  a  property  in  ideas  appears  to  me  to  be 
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nothing  to  the  pnrpoae.  IcleaB,or6oirf  mo/,  as  my  brother  said,  are  not        1811. 
bj  their  nature  a  subject  of  property  ;  for  property,  though  it  be  an 


incorporeal  right,  it  must  have  for  its  subject  some  corporeal  thing  2  c^*^*"^  '«®* 
Birt,  supposing  they  were  capable  of  property,  I  allow  every  man,  bobbb'tsov. 
who  purchases  a  book,  to  appropriate  the  ideas  of  it  to  himself  as 
much  as  he  can,  and  the  words  too,  if  his  memory  be  good  enough. 
I  think  I  could  go  further  without  hurtbg  my  argument^  and  admit 
that  he  may  carry  those  ideas  in  his  mind,  and  those  words  in  his 
monory,  to  a  printing  press,  and  get  them  thrown  off.  Such  a  man 
I  would  call  a  plagiary,  but  not  the  pirate  of  a  book ;  nor  do  I  think 
that  he  would  fiiU  under  the  sanction  of  the  statute,  which*only  for- 
bids him  to  use  the  book  for  a  press-copy,  to  transfer  the  author^s 
words  from  paper  to  paper  by  the  mere  mechanical  operation  of 
printing,  without  any  labour  of  the  mind,  but  does  not  prohibit  him 
to  exercise  either  his  memory  or  judgment  upon  it. 

**  This  being  the  nature  of  literary  property,  the  next  question  to 
be  considered  is.  Whether  there  be  such  a  property  at  common  law, 
independent  of  the  statute  ?  And  let  us  begin  with  the  manuscript. 
—That  every  author  has  a  property  in  his  own  manuscript,  has  not 
been  denied  ;  and  it  has  been  admitted,  that,  in  consequence  of  this 
property,  he  may,  as  the  law  now  stands,  print  it  if  he  pleases.  Thus 
lar,  therefore,  he  may  reap  the  fruits  of  his  property  ;  but  these,  it  is 
said,  are  the  only  fruits  he  can  reap  ;  for,  if  the  MS.  is  once  printed, 
and  the  copy  sold,  then  it  htoome^  juris  publici^  and  every  man  is  at 
liberty  to  reprint  it,  and  make  what  profit  of  it  he  can.  If  thb  be 
80^  the  property  of  a  MS.  is  a  property  of  a  very  extraordinary  kind, 
of  whidi  a  man  can  only  make  profit  once  ;  whereas  other  things^ 
which  are  the  subject  of  property,  we  may  use  for  our  profit  as  ofren 
as  we  please,  and  hinder  others  from  interfering  with  us  in  that  use. 
«<  Let  us  suppose  that  the  author,  instead  of  multiplying  his  MS. 
by  the  press,  makes  several  copies  of  it  in  writing ;  and  let  us  sup- 
pose that  he  gives  the  use  of  one  of  those  copies  to  a  firiend.  Thia 
happened  in  the  case  of  Lord  Clarendon's  history,  and  it  was  there 
adjudged,  that  the  person  who  got  the  use  of  the  copy  had  not  a 
right  to  print  it,  though  it  did  not  appear  that  when  he  got  it  he  was 
laid  under  any  restraint  or  limitation  as  to  the  use  of  it  It  is  true, 
indeed,  that  the  person  in  that  case  got  the  use  of  the  MS.  for  no- 
tiiing.  But  would  it  have  altered  the  case,  if  Lord  Clarendon's  heir, 
in  consideration  of  the  expense  or  trouble  of  transcribing  the  MS., 
had  made  him  pay  something  for  the  use  of  it  ?  Or  suppose  that, 
instead  of  transcribing  it,  he  had  taken  the  more  expeditious  way  of 
making  copies  of  it  by  the  press. 

'^  It  appears,  therefore,  that,  by  giving  the  use  either  of  MS.  or 
book  for  hire,  or  without  hire,  I  do  not  give  the  liberty  of  printing 
or  reprinting  it,  even  though  no  such  condition  was  mentioned ;  and 
so  it  was  adjudged  by  my  Lord  Hardwicke  in  the  case  of  a  Letter^ 
of  which  the  man,  to  whom  it  is  written  and  sent,  appears  to  be  as 
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1811.        much  proprietor  as  anj  man  of  any  book  or  MS^  and  jet  he  is  not 
entitled  to  print  it.     I  hold  it  to  be  part  of  the  contract  of  emption, 


cADELL,  &c.  when  a  book  is  sold,  that  it  shall  not  be  multiplied.  If,  in  the  sale 
ROBERTSON.  ®^  ^  book,  it  wcre  made  a  condition,  that  the  buyer  should  not  re- 
print it,  all  your  Lordships  would  be  of  opinicm  that  he  would  not 
have  that  right.  Now  I  say,  that,  in  the  case  of  a  printed  book,  it 
is  not  only  understood  that  the  possess^  of  it  shall  not  reprint  it, 
but  it  is  expressed;  for  the  title-page  bears  that  it  is  printed  either 
fer  the  author,  or  for  some  bookseller,  to  whom  he  has  assigned  the 
right  of  tbe  copy  ;  tbe  meaning  of  which  cannot  be,  that  the  author 
or  bookseller  has  a  right  to  the  copies  already  printed  (for,  as  they 
are  in  his  possession,  such  adyertisement  is  altogether  unnecessary), 
but  to  intimate  that  he  has  the  sole  right  of  printing :  so  that  the 
selling  a  book  with  such  a  title  is  in  effect  covenanting  that  the  pur- 
chaser shall  not  reprint  it. 

**  The  common  law  of  Scotland  and  England  must,  I  think,  be 
the  same  in  this  case,  as  the  common  law  of  both  is  founded  u^on 
common  sense,  and  the  principles  of  natural  justice,  which  require 
that  a  man  should  enjoy  the  fruits  of  his  labours :  for  it  is  certainly 
contraiy  to  justice  that  a  man  should  employ  perhaps  Ins  whole  life 
in  composing  a  book,  and  that  others  should  enjoy  the  profit  of 
printing  and  publishing  it,  '  to  his  yery  great  detriment,  and  too 
*  often  to  the  ruin  of  him  and  his  family/  as  is  said  in  the  preamble 
of  the  statute. 

'*  It  has  been  said  that  literary  property  is  unknown  in  this 
country,  and  was  not  known  till  of  late  in  England  :  That  in  this, 
and  other  kingdoms  of  Europe,  authors  did  formerly  secure  to  them- 
selves the  profit  of  their  works  by  getting  patents  from  the  crown, 
with  the  exclusive  privilege  of  printing  them  for  a  certain  number  of 
years ;  and  particularly  our  great  lawyers,.  Sir  George  Mackenzie* 
Lord  Stair,  and  Lord  Dirleton,  took  patents  of  this  kind  for  the 
printing  of  their  works. — To  this  I  answer,  that,  in  those  times,  the 
licensing  the  press  was  held  to  be  part  of  the  prerogative.  Sir 
George  Mackenzie  has  expressly  said,  that  it  was  inter  regalia.  No 
man,  therefore,  had  then  a  right  to  print  any  thing  without  the  per- 
mission of  the  king  ;  so  that  every  copy  of  a  book  was  what  is  now 
called  a  prerogative  copy  ;  and  upon  this  foot  matters  still  continue 
in  the  other  kingdoms  of  Europe.  But  in  Britain,  it  is  now  admit- 
ted, that  the  king  has  no  such  prerogative,  except  as  to  Bibles,  com- 
mon prayer  books,  or  law  books,  which  cannot  yet  be  printed  with- 
out his  permission ;  of  such  books,  I  think,  the  king  may  be  proper- 
ly enough  said  to  have  the  property,  which,  as  it  is  defined  by  the 
statute,  consists  in  the  exclusive  privilege  of  printing ;  and  accord- 
ingly I  see,  that  in  England  the  king's  right  to  prerogative  copies  is 
maintained  upon  the  principle  of  property  ;  and  the  same  right  that 
the  king  has  to  those  books,  every  author  has  to  the  book  he  writes, 
now  that  the  encroachment  of  the  crown  upon  the  liberty  of  the  press 
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is  at  an  end.    And  thos  I  think  a  very  good  reason  may  be  given        1811. 

wby  authors  have  now  a  right  in  their  works  which  they  were  not     

supposed  to  have  before.  cadell,  &c. 
'*  The  reprintins  a  book  has  been  compared  to  the  imitating  or  ** 

e  r  ,  .   ,  ,       .^     .       .  .  B0BBBT80H. 

copying  ot  an  engine,  which  every  man  may  do,  if  the  inventor  has 
not  secured  to  himself  the  property  of  it  by  a  patent.  But  the  cases 
are  very  different ;  for  the  printing  of  a  book  is  a  mere  mechanical 
operation,  which  a  man  may  perform  without  understanding  one 
word  of  it ;  whereas  no  man  can  copy  an  engine^  unless  he  have  in 
his  mind  the  idea  of  that  engine,  and  know  the  purpose  for  which  it 
is  intended,  and  the  mechanical  powers  by  which  it  operates.  Now, 
so  fisir  as  concerns  ideas,  and  every  operation  of  the  mind,  any  man 
who  purchases  a  book  is  absolute  master  of  it :  but  with  respect  to  the 
multiplying  of  copies  by  the  mechanical  operation  of  the  press>  that 
belongs  only  to  the  author ;  and  in  the  same  way  the  imitating  a 
print  or  copperplate  is  to  be  distinguished  from  the  printing  a  book, 
or  the  taking  an  impression  of  the  copperplate.  This  last  is  a  mere 
mechanical  operation  like  printing ;  whereas  the  imitating  a  copper* 
plate  by  engraving  a  new  plate,  is  like  copying  a  picture,  a  work  of 
some  taste  and  genius,  and  often  very  ill  performed.  Every  man, 
therefore,  was  at  liberty  to  engrave  any  print,  though  it  had  been 
invented  and  first  engraved  by  anothery  till  he  was  prohibited  by 
the  act  8th  Geo.  II.  But  as  the  two  operations  of  engraving  and 
printing  are  so  different,  no  argument  can  proceed  from  the  one  to 
the  other. 

**  The  last  thing  to  be  considered  is,  whether,  supposing  a  right  to 
exist  at  common  law,  it  be  tak^  away  by  the  statute.  And  I  have 
the  satisfaction  to  find,  that  the  judge  in  the  Court  of  King's  Bench, 
who  was  single  in  his  opinion  there,  as  I  shall  probably  be  here,  did 
not  think  it  was  taken  away  if  it  did  once  exist.  The  argument 
drawn  from  the  word  vesting  in  the  title  of  the  statute^  to  prove  that 
authors  had  no  right  before,  is  not  at  all  conclusive  ;  for  the  same 
word  occurs  in  the  title  of  the  act  annexing  the  estates  lately  forfeit* 
ed  to  the  crown,  which,  however,  did  certainly  belong  to  the  crown 
brfore  that  act  was  made.  The  word,  in  both  titles^  signifies  no- 
thing more  than  that  a  filler  right  was  given,  and  of  more  ready  ex- 
ecution than  what  was  given  by  the  common  law ;  besides,  the  title 
of  an  act  is  but  once  read,  whereas  the  preamble  is  thrice  read,  as 
well  as  the  rest  of  the  act.  Now,  in  the  preamble  of  this  act,  the 
right  of  an  author  to  his  work  is  asserted  in  express  terms  ;  and  if 
there  was  any  doubt  in  the  matter,  it  is  removed  by  that  proviso  in 
the  end  of  the  act,  by  which  it  is  declared,  that  nothing  in  the  act 
shall  either  prejudice  or  confirm  any  right  claimed  by  any  person  to 
the  printing  or  reprinting  any  book  or  copy.  This  leaves  the  matter 
just  where  it  was  before  the  statute,  and  appears  to  have  been  in- 
tended to  obviate  this  very  doubt,  whether  the  right  which  formerly 
belonged  to  authors  was  not  taken  away  by  this  statute,  giving  them 
a  new  right,  I  mean  a  right  secured  by  penalties  and  forfeitures. 
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After  these  were  given  in,  tbe  Court  pronounced  this  inter-      18II. 
locotor : — "  The  Lords  having,  in  obedience  to  the  remit 


"  from  the  House  of  Peers  of  the  30th  day  of  June  1801,  re-  «»»'^  «'«- 

*'  viewed  the  interlocutors  of  the  24th  day  of  June  and  6th  mnssTOBB, 

"  December  1786,  heard  counsel  for  the  parties  in  presence        ig'toQ^ 

**  thereon,  and  advised  the  mutual  memorials  and  other  * 

"  writings,  and  proceedings  in  the  cause ;  they  find  that 

"  James  Menzies  of  Culdares,  although  nominated  as  heir  of 

'*  tailzie  by  the  first  part  of  the  deed  1697,  being  made 

*<  disponee  or  institute  by  the  latter  part  thereof,  was  not 

"  comprehended  in  the  prohibitory,  irritant,  and  resolutive 

'*  clauses  imposed  on  the  heirs  of  tailzie  of  the  grantor,  and 

"  that  this  is  the  case  as  to  the  whole  estate  comprised  in 

''  the  deed  1697,  including  such  part  thereof  as  was  com- 

'*  prised  in  the  charter  1675,  and  therefore  adhere  to  the 

"  foresaid  interlocutors  of  the  24th  day  of  June  and  6th  day 

"  of  December  1786." 

The  appellants  conceiving  themselves  aggrieved  by  the 
judgment,  brought  the  present  appeal,  not  only  against  the 
former  interlocutors,  but  also  against  the  one  above  quoted. 

Pleaded  for  the  AppellanU. — It  is  perfectly  clear,  from 
the  general  tenor  and  conception  of  the  deed  1697,  as  well 
as  from  various  passages  in  it,  that  it  was  the  intention  of 
the  maker  to  subject  James  Menzies,  the  person  who  was 
first  to  take,  to  the  observance  of  the  conditions  prescribed, 
and  to  lay  him  under  the  restrictions  specified,  as  much  as 
any  other  person  or  substitute  who  was  to  take  after  him, 
and  that  the  maker  did  conceive  that  he  had  so  subjected 
James  Menzies,  as  well  as  the  rest,  when  he  imposed  the 
conditions  and  restrictions  upon  the  heirs  qf  tailzie  genercMy. 
Thus  he  begins  by  nominating  the  said  James  Menzies^  and 
the  heirs  male  of  his  body^  whom  failing,  the  other  persons 
favoured  to  be  his  (the  grantor's)  heirs  of  tailzie  and  provi- 
sion. Then,  for  farther  security  of  the  heirs  so  nominated, 
he  conveys  to  the  said  James  Menzies  and  the  substitutes, 
the  different  estates.  He  next  appoints  a  moiety  of  the 
rents  to  be  paid  to  Captain  Archibald  Menzies  during  his 
life,  and  the  other  moiety,  after  payment  of  his  debts,  to 
the  heirs  of  tailzie  above  mentioned^  to  whom  the  fee  is 
hereby  appointed  to  belong,  in  their  order,  which  must 
either  be  applied  to  James  Menzies,  or  it  must  he  held  that 
the  grantor  meant  to  give  James  nothing  in  fee  of  the  estate. 
He  then  reserves  power  to  burden  the  heirs  of  tailzie  above 
mentioned,  not  meaning  surely  to  exclude  James  Menzies, 
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the  first  to  take,  from  a  share,  anS  the  principal  sbaie,  for 
— ^  sustaining  the  burdens.  Then  eomes  the  restrictions :  **  It 
M,  &c.  <i  g]^|^]2  QQ|.  i^Q  lawful  to  any  of  the  heirs  of  tailzie  contained 
<foEo,  "  ii^  the  foresaid  nomination,  James  Menzies  being  express- 
0.  «  ly  called  as  an  heir  of  tailzie  in  the  nomination."  And  in 
this  clause  it  will  be  observed,  that  the  word  heirs  and  the 
word  persons  are  used  indiscriminately,  and  applied  as  well 
to  James  Menzies  as  the  rest.  And  the  deed  concludes 
with  the  following  clause  :  <*  And  which  persons  sueeessM 
''  aforesaid,  I  design,  nominate,  and  appoint  to  be  served  and 
'*  retoured,  and  to  have  right  to  my  said  whole  lands,  &c. 
'^  as  heirs  of  tailzie  and  provision  to  me'*  On  the  part  of 
the  respondents,  it  is  not  denied  that  the  granter  meant  to 
comprehend  James  Menzies ;  but  they  say  intention  is  no- 
thing unless  it  is  properly  executed ;  and  they  refer  to  a 
variety  of  decided  cases,  where  it  was  adjudged  that  re- 
straints imposed  upon  heirs  of  tailzie  did  not  reach  the  dis- 
ponee  or  institute,  who  is  not,  technically  speaking,  an  heir 
of  tailzie.  They  rest  on  the  doctrine  laid  down  in  the  noted 
case  of  Edmonstone  of  Duntreath.  ^^  That  the  appellant 
''  being  fiar  and  disponee,  and  not  an  heir  of  tailzie,  ought 
**  not  by  implication  from  other  parts  of  the  deed  of  entail, 
"  to  be  construed  within  the  prohibitory,  irritant,  and  reso- 
'*  lutive  clauses  laid  only  upon  the  heirs  of  tailzie."  The 
appellants  certainly  have  no  wisli  that  your  Lordships  should 
unsettle  any  decided  case,  or  give  a  different  judgment  in  a 
similar  case,  however  much  the  justice  and  propriety  of  the 
principle  which  governed  those  decisions,  may  now  be 
doubted ;  but  the  appellants  submit  that  the  present  case  is 
essentially  different  from  any  one  that  has  gone  before. 
Here  there  is  no  attempt  to  subject  one,  who,  by  the  terms 
of  the  deed,  is  only  a  fiar,  disponee^  or  institute^  and  not  an 
heir  of  tailzie^  to  the  prohibitory,  irritant,  and  resolutive 
clauses,  by  implication  from  other  parts,  but  here  is  a  per- 
son expressly  named  heir  of  tailzie,  and,  as  such,  expressly 
subjected.  Ho  is  rightly  and  technically  so  called  in  one 
part,  though  perhaps  not  with  perfect  propriety  so  denomi- 
nated in  another  part,  while  undeniably  meant  to  be  de- 
scribed by  that  denomination  in  every  part.  Your  Lord- 
ships cannot  put  the  first  part  of  the  deed  wholly  out  o^ 
view,  and  decide  on  the  after  part  of  it.  The  first  part  i 
the  nomination  of  heirs  of  tailzie,  and  James  Menzies  is  cal 
ed  there  as  an  heir  of  tailzie. 

Pleaded  for  the  Respondents. — 1.  James  Menzies,   t 
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respondent's  grandfather,  was  in  no  shape  an  heir  of  entail,       1811* 

under  the  deed  1697,  fettered  hy  the  prohibitory,  irritant,    

and  resolutive  clauses  therein  contained,  but  disponee,  or        ^^^ 
institute,  against  whom  these  clauses  neither  were  directed,  v. 

nor  could  by  implication  be  extended.  2.  That  as  such  dis-  **""* 
ponee  or  institute,  he  had  full  power  to  have  defeated  the 
entail  1697  in  toto,  much  more  was  he  enabled  to  execute 
the  supplementary  entail  now  in  question,  agreeing  in  all 
respects  with  the  original  entail,  and  only  adding  to  the 
substitutions  thereof  a  certain  series  of  heirs  to  succeed 
when  the  former  should  be  exhausted. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appellants,  Wm.  Adam,  John  Clerk. 

For  the  Respondents,  Sir  Sam.  Romilly,  Jos.  Abercromby. 

NoTB. — ^Unreported  in  the  Court  of  Session. 


[Fac.  Coll.  vol  xiii.  p.  339.] 

John  Kirkpatrick,  Esq.,  Advocate,  Resi- 
duary Legatee  of  John  Sime,  Ship-builder  i 
in  Leith,  deceased,  and  Mrs.  IsABELhuy  Appellants ; 
Ejrkpatrick,  Mother  of  the  said  John  I 
Kirkpatrick,         .... 

Margaret  Simb,  Sister  consanguinean  of\ 

the  said  John  Sime,  deceased,  and  onlyf   n     ^^nd^nt 
surviving  child    of  the  deceased  John| 
Sime,  Senior,  Ship-builder  in  Leith,        ) 

House  of  Lords,  22d  July  1811. 

LBGITIM — UOMOLOOATION HERITABLE  OR  MOVEABLE — PARTNER- 
SHIP.—(1.)  A  father,  in  his  settlement,  left  all  his  heritable  and 
moveable  property  to  his  son,  who  was  in  partnership  with  him  as  a 
ship-builder.  This  settlement  was  burdened  with  an  annuity  of 
£50  to  his  only  daughter.  The  daughter  never  received  her  an- 
nuity ;  but  for  twenty-one  years  resided  with  her  brother  in  fa- 
mily. After  her  brother's  death,  and  twenty-one  years  after  the 
death  of  her  father,  she  claimed  her  legitim  as  due  at  his  death. 
Held  her  entitled  to  it,  and  that  she  had  not  homologated  or  appro- 
ved of  the  deceased^s  settlement. 

(2.)  In  computing  the  legitim  :  Held  that  certain  heritable  subjects, 
though  vested  in  the  father's  name,  as  an  indiridual,  belonged  to 
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181 1.  the  partnership,  and  at  such  were  to  be  held  at  moTeable  ettatei 

~~"~~~"~*  at  in  a  question  of  succession,  and  therefore  subject  to  her  legitim. 

*"*  &^*'*^*'  In  the  House  of  Lords,  this  last  point  remitted  for  oonsideration, 

tr/  with  doubts  expressed. 

SIKB. 

After  the  respondenf a  father,  the  deceased  John  Sime, 
senior,  shipbuilder  in  Leith,  died,  her  brother,  who  had  been 
in  partnership  with  him  in  business,  intromitted  and  pos- 
sessed himself  of  his  whole  real  and  personal  estate ;  and 
the  present  claim  was  an  action  raised  by  the  respondent 
against  the  appellant,  the  trust-disponee  of  her  brother,  who 
shortly  thereafter  also  died,  claiming,  1st,  Her  legitim  out 
of  her  father's  estate.  2.  A  share  in  certain  heritable  sub- 
jects held  by  the  copartnership,  in  which  her  father  and 
brother  were  sole  partners. 

It  appeared  that  the  respondent  was  the  child  of  the  first 
marriage  of  John  Sime,  senior,  and  John  Sime,  junior,  a 
child  of  his  second  marriage.  That  some  time  before  the 
1749.  father's  death  he  had  executed  a  settlement  of  certain  heri- 
table subjects  acquired  by  him,  in  the  following  terms :  *<  in 
**  favour  of  himself  and  Margaret  Hog,  his  spouse,  in  con- 
**  junct  foe  and  liferent,  for  the  said  Margaret  Hog  her  life- 
'<  rent  use  allenarly,  and  to  the  said  John  Sime,  junior,  their 
"  only  son,  his  heirs  and  assignees  whatsoever,  heritably 
"  and  irredeemably,"  &c.,  with  reservation,  however,  of  full 
powers  of  property  in  the  subjects  in  farour  of  himself. 

11  July  and    Upon  this  disposition  infeftment  passed. 
^^  '         About  the  same  period  Mr.  Sime  acquired  five  other  sub- 

jects in  North  Leith,  and,  by  disposition  and  sasine,  of  these 

Mar.  25,  and  dates,  these  subjects  were  conveyed  by  the  vendors  in  the 

^P'?}1^»1749;  same  terms  as  above  mentioned,  and  the  titles  to  these  com- 

20  1749.        pleted  by  charter  and  infeftment. 

At  an  early  period,  many  years  before  his  death,  he  had 
constructed,  upon  a  part  of  the  ground  so  held,  a  dry  dock, 
and  other  accommodations  connected  with  it,  in  which  he 
carried  on  his  trade  of  a  ship  builder. 

Aprill9,l776.  Of  this  date,  he  executed  a  testamentary  deed  of  general 
disposition  and  assignation,  by  which  he  "  gave,  granted, 
*'  assigned,  and  disponed  to  and  in  favour  of  the  said  John 
**  Sime,  my  son,  his  heirs  and  executors,  or  assignees,  not 
"  only  all  and  sundry  lands  and  tenements,  houses,  annnal- 
"  rents,  dry  docksj  tacks,  or  other  Iieritable  subjects  what- 
*'  soever,  presently  pertaining  and  belonging  to  me,  or  which 
*'  shall  pertain  and  belong  to  me  at  the  time  of  my  decease, 
"  but  also  all  and  sundry  goods,  gear,  debts,  sums  of  money 


6IKE. 
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**  &c.,  or  other  moveable  subjects  whatever,"  uader  burden       1811. 
of  a  liferent  annuity  to  Janet  Lawson,  his  third  wife,  pro-     — ^— - 
▼ided  by  contract  of  marriage,  "  as  also  an  annuity  or  life-  "'^*^™^*' 
'*  rent  of  £50  to  Margaret  Sime^  my  daughter^  during  her  ». 

"  &/€,"  &c. 

Mr.  Sime  survived  the  execution  of  this  deed  about  nine 
months,  and  died  in  January  1777.  He  left  issue  John 
Sime,  junior,  and  the  respondent.  It  has  been  already  seen 
that  John  Sime  had,  for  many  years  before  his  father's 
death,  been  assumed  as  a  partner,  and  that  they  carried  on 
a  joint  trade  as  ship-builders,  under  the  firm  of  **  John  Sime 
&  Son." 

Under  the  settlements  above  mentioned,  John  Sime,  jun., 
paid  regularly  the  annuity  to  the  deceased'^s  widow;  but 
with  reference  to  the  respondent,  it  was  alleged,  that  she 
lived  with  him  in  family,  and  in  this  way  received  her  board 
in  lieu  of  her  annuity,  with  whatever  sums  and  necessaries 
she  had  occasion  for  or  demanded. 

Matters  continued  in  this  situation  until  1796,  when  John 
Sime,  junior,  died. 

In  March  1789  he  executed  two  deeds,  by  which  he  con- 
veyed, after  his  death,  all  his  estate,  real  or  personal,  to 
certain  trustees,  for  the  following  purposes:  1.  For  paying 
his  debts.  2.  For  paying  a  legacy  of  one  thousand  guineas 
to  each  of  his  two  natural  children.  3.  For  paying  an  an- 
nuity to  the  appellant  Mrs.  Isobel  Irving,  wife  of  William 
Kirkpatrick,  Esq. ;  and,  4.  Of  conveying  to  his  son,  the  other 
appellant,  John  Kirkpatrick,  when  he  should  become  of  age, 
the  residue  of  his  estate. 

Upon  the  death  of  Mr.  Sime,  junior,  the  only  surviving 
trustees  who  accepted  were  James  Balfour,  W.  S.,  and  John 
McLaren  of  Leith,  and  they  entered  on  the  management  of 
the  trust. 

In  June  1797  the  present  action  was  raised  by  the  re* 
spondent  against  the  surviving  trustee  and  the  appellant, 
concluding,  first,  for  her  annuity  since  her  father's  death, 
under  deduction  of  £25  per  annum  for  maintenance ;  but 
this  action  was  afterwards  abandoned,  or  changed  for  a 
claim  of  £6000,  or  whatever  other  sum  should  be  found  to 
be  due  to  her  as  heir,  executrix,  or  nearest  of  kin,  or  as  only 
surviving  child  of  her  father's  first  marriage. 

The  Lord  Ordinary  ordered  her,  by  interlocutor,  "  to  give 
"  a  special  condescendence  of  what  she  claims  from  the 
<*  defender,  as  trustee  of  the  late  Mr.  John  Sime,  either  as 
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IQll.      «  bygone  annuities,  in  virfcue  of  the  settlement  of  her  father^ 
-"^—^    ««  or  as  her  share  of  the  effects  that  mieht  have  belonged  to 
&c.       ' "  Margaret  Gordon,  her  mother,  or  for  her  legitim  out  of 
♦•  ••  her  father's  effects. 

The  respondent,  accordingly,  gave  in  a  condescendence, 
claiming  as  legitim,  one  half  of  the  w^hole  amount  contained 
•^  in  the  inventory  of  the  personal  estate  given  up  by  the  son 

after  her  father's  death  in  1776. 

The  Court,  on  report  of  Lord  Polkemmet,  pronounced 
Maj2d»  1800.  this  interlocutor :  *^  The  Lords  find  the  pursuer  entitled  to 
"  her  legitim ;  but  remit  to  the  Lord  Ordinary  to  hear  the 
"  counsel  for  the  parties  on  the  amount  thereof,  and  the 
'*  other  particulars  in  the  cause,  and  to  do  as  be  shall  see 
"  just." 

This  having  been  decided,  a  discussion  then  took  place 
as  to  its  extent. 

The  parties  stated  the  case  in  memorials,  and  the  Lord 
Nov.12. 1801.  Ordinary  pronounced  this  interlocutor,  **  Finds  thataco* 
"  partnery  in  the  trade  of  ship-building  subsisted  between 
"  the  father  and  son,  John  Sime,  senior  and  junior,  for  a 
"  number  of  years :  Finds  it  instructed  by  the  inventories 
'^  made  up  at  four  different  periods,  that  the  whole  proper- 
''  ty,  both  heritable  and  moveable,  contained  in  said  inven- 
"  tories,  fell  under  this  copartnery,  and  was  understood  be- 
"  tween  the  father  and  the  son  to  be  their  joint  pro-indiviso 
"  property,  in  equal  shares,  both  as  to  stock  and  profits : 
"  Finds  that  the  assumption  of  the  son  into  this  copartnery, 
"  whereby  the  father,  in  his  lifetime,  had  bestowed  on  him 
''  one  half,  or  nearly  so,  of  his  whole  substance,  is  to  be  hold 
"  as  a  virtual  and  effectual  forisfamiliation  of  the  son,  so  as 
**  to  exclude  him  from  any  after  claim  of  legitim  at  his 
**  father's  death :  Finds  that  by  the  father's  death  the  co- 
"  partnery  was  dissolved,  and  that  there  then  fell  to  be  an 
*'  equal  division  of  the  property  thereof,  one  half  of  which 
"  belonged  to  John  Sime,  junior, />ro/:>Woyf ere,  and  the  other 
'*  half  fell  to  be  taken  up  by  the  father's  representatives : 
**  Finds  that  the  plea  of  the  pursuer  that  the  father's  inte- 
''  rest  in  the  whole  copartnery,  subjects,  and  effects,  is  to 
''  be  held  as  moveable  or  personal  right,  falling  under  his 
'*  executry  (though  applicable  to  the  case  of  a  copartnery, 
'*  or  trading  or  manufacturing  company,  so  constituted  as 
"  not  to  be  dissolved  by  the  death  or  bankruptcy  of  one 
"  partner,  and  where  the  share  of  the  deceasing,  or  bank- 
'   **  rupt  partner,  is  to  be  drawn  out,  according  to  a  certain 
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*'  Yalaation),  does  not,  however,  ^pplj  ^o  ^^^  ^^^^  where       1811. 
the  father's  death  effecteda  total  and  absolute  dissolution  of 


"  the  copartnery;  so  that  his  share  of  the  property  thereof  did  """^J*"^** 

"  thereby  become  descendible  to  his  representatives,  accord*  v. 

*'  ing  to  the  general  rule  of  law  as  to  heritable  or  moveable       ■"*"• 

"  succession :  Finds  that  such  part  of  the  father^s  half  of 

"  the  copartnery  property  as  was  heritable  fell  to  John 

'*  Sime,  junior,  as  disponee  by  the  father's  settlement  in  his 

"  favour  :  Finds  as  to  the  father's  moveables,  that  the  half^ 

**  or  dead'^spart,  fell  likewise  to  John  Sime,  junior,  in  virtue 

''  of  said  settlement :  Finds  that  the  other  half,  as  legitim, 

"  fell  wholly  to  the  pursuer,  her  father's  only  remaining 

**  child  infamilia^  in  consequence  of  the  son's  forisfamilia- 

^*  tion  aforesaid :  Finds  the  pursuer  entitled  to  said  legitim, 

**  with  interest  thereof  from  her  father's  death :  And  finds, 

''  that  the  long  lapse  of  time  which  intervened  between  the 

"  opening  of  the  pursuer's  claim,  and  its  being  first  insisted 

"  on,  affords  the  defenders  no  plea  of  favour  for  a  restriction 

"  of  the  interest  or  otherwise,  in  rospect  there  is  no  appear- 

"  ance  that  John  Sime,  junior,  did  ever  communicate  to  his 

''  sister,  the  pursuer,  the  contents  of  their  father^s  settle- 

**  ment,  or  ever  applied  for  acceptance  of  the  annuity  in 

**  place  of  her  right  of  legitim.    As  to  other  matters  of  con* 

"  troversy  between  the  parties,  renews  the  remit  to  the  ac*- 

*'  countant  in  the  interlocutor  of  the  12th  Nov.  1799 ;  the 

**  report  to  contain  a  state  of  the  amount  of  the  pursuer's 

''  legitim,  upon  the  principle  of  this  interlocutor/' 

Both  parties  having  represented,  the  Lord  Ordinary  re- 
presented the  cause  to  the  Court,  who  pronounced  this  in- 
terlocutor : — *'  The  Lords  find  that  there  was  a  subsisting  Nov.  17  and 
''  partnership  between  John  Sime  and  son,  in  consequence  ^^%  1^^^* 
''  whereof,  John  Sime,  junior,  had  ng\it^  propria  jure^  to  one 
''  half  of  the  partnership  funds:  Find  that  the  dock  and  perti- 
'*  nents  thereof,  which  were  used  in  the  business  of  the 
**  partnership,  must  be  held  as  sunk  in  the  company's  estate, 
''  and  moveable  as  to  every  question  of  succession :  Find 
''  that  the  son's  claim  of  legitim  remained  entire,  in  respect 
'*  the  same  has  never  been  discharged,  without  prejudice  to 
**  any  claim  of  collation,  at  the  instance  of  his  sister  Marga- 
"  ret,  who  is  also  entitled  to  her  claim  of  legitim,  with  inte- 
"  rest  from  the  time  of  her  father's  death ;  but  subject  to  a 
"  reasonable  deduction  for  board,  clothing,  and  other  articles 
''  furnished  to  her  while  she  lived  in  family  with  her  bro- 
**  ther,  and  romit  to  the  Lord  Ordinary  to  proceed  accord- 
'"  ingly,  and  particularly  to  hear  parties  with  respect  to  the 

VOL.  V.  2  m 
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1811.      "  tenement  of  houses  which  was  not  used  in  the  business  of 
"  the  copartnery,  thongh  entered  in  the  inyentories  referred 


MRKPATRicK,  u  ^Q^  j^jj  J  likewise  with  respect  to  the  share  in  the  Ropery 
T.'         "  Company,  whether  these  subjects  fall  under  difision  or 
81MB.       (t  j^Q^^  ^Q  j  Jq  ^\i2Lt  manner,  and  do  as  he  shall  see  cause." 
March  1  and       A  petition  by  the  trustee  against  this  interlocutor  was  re- 
^.IS"^-         fused. 

The  cause  having  gone  back  to  the  Lord  Ordinary,  he  or- 
dered an  interim  payment  to  the  respondent  of  £500. 

The  appellant,  John  Kirkpatrick,  arri?ed  at  majority  on 
the  23d  Nov.  1806,  and  Mr.  Balfour,  the  trustee,  died  on 
the  24th  of  the  same  month. 

And  then  the  appellants  brought  the  present  appeal  to  the 
House  of  Lords  against  the  above  interlocutors. 

Pleaded  for  the  Appellants. — 1.  Legitim  is  that  share  of 
the  moveable  effects  of  a  father,  which,  at  his  death,  belongs 
to  his  children  propria  jure,  and  which  he  cannot  dispose 
of  by  will.  This  right  may  be  discharged  with  the  marriage 
settlement  of  the  parents,  or  it  may  be  renounced  by  the 
children  in  the  father's  lifetime ;  or,  if  the  father  makes  a 
general  settlement  of  his  moveable  estate,  by  which  be  dis- 
poses of  the  subject  of  the  legitim  as  well  as  the  rest,  and 
in  lieu  of  the  legal  claim  of  bis  children,  settles  special  pro- 
visions upon  them,  they  may,  by  acceptance  of  the  provi- 
sions given,  approve  of  the  settlement,  or  by  other  acts  of 
homologation,  render  it  effectual,  and  bar  them  from  claiming 
the  legitim. 

In  the  present  case,  the  right  of  legitim  was  effectually 
excluded  by  a  long  course  of  acts  of  homologation  of  her 
father's  general  settlement,  which  bestowed  on  her  a  sepa- 
rate and  reasonable  provision.  The  general  doctrine  here 
stated  is  completely  fixed  in  the  law  of  Scotland,  and  it  is 
therefore  superfluous  to  cite  authorities  in  support  of  it 
Stair,  B.iT.  Both  Stair  and  Erskine  declare  that  this  claim  is  effect- 
Ersk.  B.  ill  ^ally  barred  by  their  acceptance,  homologation,  or  approv- 
tit.  3.  §  47.  ing  of  their  father's  settlement,  whereby  a  lawful  contract 
is  established  between  the  father,  or  those  deriving  right 
from  him,  and  the  children  having  right  to  leigitim,  which 
is  effectual  against  them.  The  law  standing  thus,  it  is  to 
be  considered.  Whether  the  respondent,  Margaret  Sime, 
did  homologate  her  father's  settlement,  and  is  therefore 
barred  from  claiming  legitim.  The  appellants  have  not  been 
able  to  discover  whether  there  was  any  contract  of  marriage 
in  which  the  legitim  was  discharged,  or  whether  the  respond 
dent  herself  had  discharged  that  legitim ;  but  as  the  pre- 
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sent  claim  of  legitim  was  not  brought  by  the  respondent  till       1811. 
twenty-one  years  after  the  death  of  her  father,  and  when 


she  was  approaching  to  the  age  of  seyenty,  it  could  not  be  >"**^^tbick, 
expected)  even  if  such  a  discharge  existed,  that  it  should         v.* 
have  been  preserved  or  recovered  by  the  appellants.    The       """• 
claim  was  not  brought  until  after  the  death  of  John  Sime, 
junior,  to  whom  alone  the  facts  could  be  accurately  known, 
and,  in  the  mean  time,  the  whole  books  and  papers  of  Mr. 
Sime,  junior,  had  been  in  the  hands  of  various  persons, 
amongst  others,  the  agents  and  friends  of  the  respondent. 

But  it  is  submitted  that  the  facts  in  evidence,  or  admitted, 
import  in  law  a  renunciation  of  the  right  of  legitim,  and  an 
homologation  of  the  general  disposition  of  John  Sime,  senior, 
with  the  burden  of  an  annuity  to  the  respondent.  John 
Sime  died  in  January  1777.  His  deed  of  settlement  was 
recorded  in  the  books  of  the  Court  of  Session,  a  few  weeks 
afterwards.  This  was  for  the  purpose  of  publishing,  as 
well  as  preserving  it  for  the  use  of  all  concerned.  Mr. 
Sime's  third  wife,  whose  annuity  was  confirmed  by  that  set- 
tlement, lived  in  family  with  John  Sime,  junior,  and  Marga^ 
ret  Sime,  the  respondent.  It  is  impossible  to  doubt,  there- 
fore, that  the  nature  and  contents  of  the  deed  must  have 
been  distinctly  known  to  them  all.  It  cannot  be  supposed, 
as  the  respondent  has  alleged,  that  she  was  ignorant,  during 
all  her  brother's  life,  of  the  nature  of  her  father^s  settle- 
ment That  supposition  is  inconsistent  with  the  idea  of  her 
being  possessed  of  any  degree  of  understanding.  If,  there- 
fore, she  knew  of  the  settlement,  (and  of  this  there  can  be 
no  doubt),  she  must  be  held  as  having  acquiesced  in  it.  Her 
total  silence  during  her  brother^s  life,  after  the  death  of  her 
father,  for  a  period  of  twenty^ne  years,  can  admit  of  no 
other  construction. 

But  the  respondent's  knowledge  of  the  settlement  is  not 
left  to  probability,  because  it  is  proved  and  established  by 
the  summons,  which  sought  payment  of  it,  under  deduction 
of  £25.  The  respondent  being  in  the  knowledge  of  this 
fact,  continued  to  live  in  the  house  of  her  brother  from  her 
Other's  death  in  1777  till  the  brother's  death  in  1796,  a 
period  of  nearly  twenty  years.  During  all  that  time  she 
received  maintenance,  money,  and  clothes,  and  every  thing 
ahe  required.  It  must  be  held,  therefore,  by  these  acts,  and 
by  long  silence,  she  had  acquiesced  in  and  approved  of  the 
settlement  of  her  father.  A  claim,  therefore,  of  legitim,  so 
long  after  the  father's  death,  and  even  after  the  death  of 
his  uBiversal  disponee,  is  one  that  has  been  scarcely  ever 
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1811.       heard  of  before.    But,  2.  Legitim  is  due  only  oat  of  the 
moveable  estate  of  the  deceased,  and,  supposing  she  were 


'"^^'^^^J'^^'^^'held  entitled  to  legitim,  the  dry-dock,  and  other  subjects 
V.  described  as  pertinents  thereof,  conveyed  to  John  Sime^ 
•'"■!•  junior,  by  the  general  disposition  of  his  father,  were  not 
part  of  the  moveable  estate  of  John  Sime,  senior,  but  con- 
stituted a  real  and  heritable  estate  in  his  person.  It  can- 
not be  disputed,  in  point  of  fact,  that  at  the  date  of  the 
general  disposition  of  John  Sime,  senior,  in  1776,  and  also 
at  his  death  in  1777,  the  dry-dock  and  pertinents^  with  va- 
rious other  subjects,  stood  feudally  vested  in  the  person  of 
John  Sime,  junior,  his  heirs  and  assignees  whatsoever,  under 
reserved  powers  to  the  father. 

But  it  is  clear  that  the  effect  of  an  investiture  in  these 
terms  is,  that  the  husband  and  father  is  sole  fiar,  and 
neither  will  any  attempt  be  made  to  deny  this  proposi- 
tion. It  seems  therefore  to  follow,  in  the  simplest  man- 
ner possible,  from  the  undeniable  state  of  the  law,  and 
the  undeniable  state  of  fact,  that  the  subjects  in  questioo, 
being  an  heritable  estate  in  the  person  of  John  Sime, 
senior,  at  his  death,  could  not  be  liable  to  any  claim  of 
legitim.  But  though  none  of  the  points  here  stated  can 
be  disputed,  it  is  maintained  that  the  dock  and  pertioeDts 
had  been  made  part  of  the  stock  in  trade  of  the  companj, 
of  which  John  Sime,  senior,  and  John  Sime,  junior,  were 
partners ;  and  that,  in  point  of  law,  though  the  subjects  con- 
stituting the  stock  in  trade  of  the  company,  may  be  in  their 
nature  heritable,  the  shares  of  a  partner  in  that  stock  is 
moveable  and  personal  property.  But  there  is  no  evidence 
to  show,  that  it  was  the  intention  of  father  and  son,  HaX 
the  dock,  and  any  of  the  heritable  subjects  vested  in  the 
former  as  an  individual,  should,  in  any  sense,  become  a 
part  of  the  stock  of  the  company,  to  the  effect  of  gifing 
them,  or  their  executors,  an  interest  in  these  subjects.  3. 
Besides,  there  is  no  solid  principle  on  which  a  real  or  heri- 
table estate,  vested  in  a  copartnership,  can  be  held  to  be 
moveable  or  personal  estate  in  the  individual  partners,  to 
the  effect  of  their  interest  therein  being  transmitted  to  their 
personal  representatives.  The  rule  is  quite  different  in 
England,  for  there  each  individual  partner's  share  continnes 
to  be  real  estate  in  him  ;  so  they  maintain  that  though  opi* 
nions  to  the  contrary  may  have  been  entertained  in  Scotland, 
yet  no  judgment  of  the  House  of  Lords  has  ever  counteoin- 
oed  those  opinions. 
Pleaded  far  the  Respondent— 1.  In  regard  to  the  I^gi- 
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tim,  it  appears  to  be  quite  clear  and  settled  in  many  cases,       1811. 
both  in  the  Court  of  Session  and  House  of  Lords,  that  no 


voluntary  instrument  executed  by  the  father  mortis  causey  kibkfatbick, 
can  disappoint  a  child  of  legitim.  The  legidm  belongs  to  «.' 
the  children  by  law,  not  to  the  father,  and  he  can  noTor  dis-  "*■• 
pose  of  it  by  any  deed  which  is  to  have  eflfect  only  at 
death.  Therefore,  the  general  disposition  and  assignation 
executed  by  John  Sime,  the  father,  had  not  the  e£fect  to  cut 
off  the  respondent's  right  of  legitim.  This  is  now  so  well 
known,  that  it  is  only  necessary  to  refer  to  the  following 
authorities.  Stair,  B.  iii.  tit.  4.  §  34 ;  Erskine,  B.  iii.  tit.  9, 
§  16 ;  Allan  v.  Allan,  17th  June  1762,  (Mor.  8208).  Law- 
son  V.  Lawson,  6th  February  1777,  (Fac.  Col.  vol.  vii.  p- 
367) ;  Lashley  v.  Hog,  (in  the  House  of  Lords)  16th  July 
1804,  idde  ante ;  Millie  v,  Millie,  (in  the  House  of  Lords, 
18th  March  1807,  vide  ante).  Nor  is  there  any  pretence  for 
saying  that  the  respondent,  by  any  act  of  hers,  had  homolo- 
gated her  father's  disposition.  Had  they  produced  receipts 
for  the  annuity  of  £50,  for  the  whole,  or  any  part  of  the 
twenty-one  years,  this  homologation  or  approval  of  the  fa- 
ther's settlement,  might  have  been  pleaded  with  some  show 
of  reason,  but  here  there  is  not  the  least  vestige  of  anything 
of  that  kind,  nor  of  any  act  to  which  the  law  usually  at- 
taches the  legal  consequences  of  acquiescence. 

2.  In  regard  to  the  heritable  subjects  belonging  to  the 
partnership,  the  argument  of  the  respondent  applies  to  all 
those  subjects  given  up  in  the  inventories.  These  heritable 
properties  were  used  in  the  business,  and,  from  their  very 
nature,  connected  therewith.  The  dry-dock,  and  the  share 
in  the  rope- work,  were  so  connected  as  to  be  a  part  of  the 
company  stock.  Other  heritable  subjects  were  not  so  used 
in  the  business,  and  not  so  connected,  but  they  were  given 
op  in  the  inventories.  Now,  although  there  was  no  copart- 
nership here  to  establish  what  was  stock,  and  what  not,  be- 
longing to  the  company,  yet  this  matter  was  completely 
established  by  certain  extracts  from  the  books  of  John  Sime 
and  Son,  produced  by  the  appellants  in  the  Court  of  Session. 
These  extracts  consist  of  inventories  of  the  partnership 
funds  and  debts,  made  up  from  time  to  time.  The  stock  of 
this  company,  like  all  other  mechanical  concerns,  consisted 
of  the  materials  used  in  the  trade,  and  therefore  the  very 
extensive  houses  and  docks  which  had  been  purchased  and 
fitted  up  for  the  purpose  of  carrying  on  the  business,  as  well 
as  the  two  shares  in  the  Leith  Ropery  Company,  which  it 
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1811.       ^^d  ^^^^  considered  adrantageous  for  the  copartnery  to 
hold,  as  being  so  much  connected  with  their  own  bnsinefls  of 


■mKPATBicK,  shipbuilding,  and  the  debts  due  to  the  company,  are  what  is 
^'  divisible  into  two  shares,  the  one  half  belonging  to  the 
8TMB.  respondent's  father,  upon  which  her  claim  of  legitim  at- 
taches. 3.  The  decisions  in  the  Courts  of  Scotland  have 
been  uniform  in  holding  that  the  heritable  estate  belonging 
to  a  copartnership,  used  in  carrying  on  the  business  of  the 
concern,  is  moveable,  both  in  questions  with  creditors  as  in 
questions  of  succession.  It  was  so  held  in  Crooks  v.  Tairse, 
29th  January  1779,  Fac.  Col.  (vol.  viii.  p.  113,  etM.  14596). 
When  an  individual  partner  dies,  his  interest  in  the  copart- 
nery is  not  taken  up  by  service,  although  a  great  part  of 
the  company's  estate  may  consist  of  heritable  subjects,  bat 
solely  by  a  confirmation.  Vide  Murray  v.  Blackwood^  25tb 
July  1700,  Forbes,  vol.  i.  p.  368,  (et  Mor.  6478) ;  Dahrym- 
ple  V.  Halket,  1st  July  1736,  Diet  vol.  i.  p.  368,  (et  Mor. 
6478);  Murray  v.  Murray,  6th  February  1806,  Fac  Col. 
vol.  xiiL  p.  441.  To  this  effect  it  does  not  signify  in  what 
manner  the  feudal  title  may  be  vested,  whether  in  one  in- 
dividual or  another. 

It  is  sufficient  that  it  belongs  to  the  company  as  a  part  of 
the  copartnery  property.  Partners  have  no  claim  npon  it 
of  an  heritable  nature.  They  have  no  pro  indiviso  possei- 
sion,  no  'right  to  the  ipsum  carpus.  It  is  only  9lju$  crediti 
that  they  possess.  They  have  merely  a  right  to  a  share  of 
the^ti^  incorporaUj  and  not  of  the  individual  subjects;  and 
therefore  stock  in  trade  is  moveable. 

In  the  inventories  of  the  partnership,  made  up  in  1774 
and  1776,  before  the  father^s  death,  there  appears  the  fol- 
lowing, among  other  Company  stock  and  funds,  "  Hoosei, 
prime  cost,  £2000 ;  dock,  prime  cost,  £2000 ;  Leith  Ropeiy 
Company,  two  shares,  £600,"  and  these  inventoriea  ought 
to  be  conclusive. 

After  hearing  counsel. 

Lord  Chancellor  (Eldom)  said, — 
*'  My  Lords,— 

"  The  first  inteilocutor  in  this  cause,  to  which  I  need  oall  jwa 
particular  attention,  i$  that  of  the  Lord  Ordinary,  of  the  12lli  of 
November  1801.  (Here  his  Lordship  read  the  inteilocntor).  I 
must  call  your  particular  attention  to  one  or  two  particulars  contaiDed 
in  this  interlocutor.  It  finds,  first.  That  the  whole  property,  bed- 
table  and  moveable,  of  John  Sime,  father  and  son,  fell  under  tbe 
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copartnenhip,  and  that  this  was  instructed  by  the  inyentories  therein        1811. 
mentioned.     These  inyentories  were  made  up  at  the  different  pe- 


nods  of  1770,  1771 1  1774,  and  1776.    The  language  of  them  is,  wrkpatbick, 

*  We  have  in  ready  money/  &c.  (Here  his  Lordship  read  the  in- 
Tentories,  particularly  noticing  the  words,    'Houses,  prime  cost,        gi^s. 

*  £2000;  dock,  prime  cost,  £2000 ;  Leith  Ropery  Company,  two 

*  shares,  £500).'  I  wish  to  call  your  attention  particularly  to  this, 
because  this  interlocutor  considers  all  the  property  mentioned  in 
these  inyentories  as  joint  property,  in  virtue  of  some  supposed  pre- 
vious agreement  instructed  by  these  inventories. 

'^  The  Lord  Ordinary  takes  a  distinction  between  a  partnership 
ending  by  the  death  of  one  partner,  and  one  where  a  partnership 
would  not  be  so  dissolved.  He  considered  that  in  a  case  of  A.  and 
B.  being  copartners ;  and  A.  dying,  his  next  of  kin  would  take  the 
share  of  the  personality  of  the  copartnership,  and  his  heir  his  share 
of  the  real  estate  ;  B.  retaining  his  own  share  of  both. 

(His  Lordship  now  read  the  interlocutor  of  the  Court  of  17th  No- 
vember 1803).  "  This  so  far  varies  the  interlocutor  of  the  Lord 
Ordinary  as  to  consider  the  dock  in  the  copartnership  moveable  pro- 
perty, because  it  was  used  in  the  business  of  the  copartnership. 
This  is  different  from  the  opinion  of  the  Lord  Ordinary,  who  con- 
siders the  inventory  as  evidence  of  the  property  belonging  to  the 
copartnership  ;  and  the  decision  of  the  Court  places  the  ground  of  de- 
cision as  to  its  being  moveable  property,  entirely  in  the  use  made  of 
these  in  connection  with  the  partnership  business  in  trade. 

**  No  case  has  ever  gone  so  far  as  this,  to  say,  that  if  a  father  and 
son  are  partners,  and  if  the  iiather  allows  to  the  partnership  the  use 
of  the  real  estate,  which  belonged  exclusively  to  him,  that  therefore 
he  must  be  presumed  to  have  given  the  half  of  such  real  estate  to 
the  son. 

*^  The  Court  takes  a  distinction  between  the  real  estate  used  in 
the  business  of  the  partnership  and  that  not  so  used.  They  decide 
as  to  what  was  used,  but  they  leave  to  future  consideration  and  de- 
cision the  houses  and  shares  in  the  Ropery  Company,  which  were 
not  used  in  the  copartnership.  This  is  a  very  inconvenient  way  of 
deciding.  If  the  inventories  were  good  evidence  of  the  whole  pro- 
perty being  copartnership  property,  the  Court  should  have  decided 
as  to  the  whole.  If  the  use  formed  the  sole  ground  of  decision,  the 
case,  as  decided,  goes  a  great  deal  too  far. 

"  The  first  ground  of  appeal  is,  that  the  respondent  is  not  entitled 
to  her  legitim,  because  she  accepted  and  homologated  another  pro- 
vision. That  point  is  not  made  out,  and  I  shall  move  the  affirmance 
of  all  the  interlocutors  as  to  this. 

**  The  other  point,  however,  as  to  the  partQership.  is  of  great  con- 
sequence. As  to  all  partnerships  in  England,  I  think  the  rule  is, 
and  the  better  rule  of  decuion  would  be,  to  say,  that  the  partners 
held  the  property  as  trustees  for  the  creditors,  and  that  the  whole 
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1811.        became  personal  estate.    If  the  coarse  of  decisions  in  this  eonntrj 
had  run  uniformly  to  that  effect,  I  should  have  thought  it  ri^t  to 


KiBKPATRiGK,  gay,  that  the  same  rule  of  law  should  prevail  in  Scotland.     But  if 
^*         there  hare  been  cases  in  England  ruled  differently,  I  could  not  ad- 
sniB.        rise  that  the  Courts  in  Scothmd  should  adopt  that  whidi  I  consider 
the  best  principle  of  law  in  such  a  case. 

'^  Till  the  case  decided  by  Lord  Thurlow,*  we  lawyers  always 
considered  the  real  estate  belonging  to  a  partnership  as  personal  in 
point  of  succession ;  and  we  hare  always  wished  to  get  out  of  this 
case  of  Lord  Thurlow. 

**  There  may  be  great  difficulties  in  Scotland  in  maldng  up  a  title 
to  real  estate  when  used  by  a  partnership.  We  must  look  into  the 
cases  to  see  if  they  rule  this. 

**  If  the  case  is  to  be  decided  on  the  inyentories,  I  don't  see  why 
it  should  not  apply  also  to  the  tenements  and  the  shares  in  the 
Ropery  Company.  The  printed  cases  have  supposed  that  this  will 
decide  also  as  to  them  ;  but  I  think  this  is  not  so ;  unless  you  ean 
predicate  that  these  were  used  in  the  partnership,  they  will  not  fall 
under  the  rule.  If  the  decision  is  not  to  go  upon  the  use,  then  the 
other  real  property  in  the  inyentories  will  go  along  with  the  dock. 

*'  But  there  is  this  difficulty  here,  that  if  the  Court  should  hold  the 
other  property  not  to  be  held  as  moTeable,  the  only  ratio  decideniR 
would  be  the  use  of  the  dock. 


*  The  name  of  the  case  here  referred  to,  was  not  given  ;  but  the  Com- 
piler of  these  reports  suggests  that  his  Lordship  referred  to  the  case  of 
Thornton  •.  Dixon,  3  Bro.  C.  C.  199  Belt's  ed.  p.  84.  In  that  case.  Lord 
Thurlow  had  decided,  that,  after  the  dissolution  of  the  partnership,  bjdeatb 
or  otherwise,  ^  the  heritable  estate  of  a  partnership  could  not  be  consi- 
*^  dered  as  personality,  but  would  resume  its  original  character  and  ns- 
**  ture,*'  and  descend  accordingly.  Since  that  decision,  and  also  one 
which  followed  it,  (Bell  9.  Phyn,  7  Vesey,  p.  452),  many  cases  had  been 
decided  in  a  contrary  way,  holding  that  such  estate  was  to  be  dealt  with 
as  personality  in  questions  between  heirs  and  executors.  The  decinon  of 
Lord  Thurlow  was  thus  considered  to  have  been  overruled  by  the  later 
decisions  ;  but  later  still,  two  decisions  have  been  pronounced  confirming 
the  judgment  of  Lord  Thurlow.  These  were  cases  pronounced  in  the 
Vice  Chancellor's  Court,  Cookson  «.  Cookson,  12th  July  1837 ;  8  Sim. 
Cases  in  C.  p.  529 ;  and  Randall  v.  Randall,  27th  Jan.  1835,  7  Sim,  C. 
C.  p.  271. 

But  Lord  Eldon  was  always  of  opinion,  that  the  estate  of  a  partnership, 
whether  heritable  or  moveable,  in  its  own  nature  ought  to  be  considered 
as  personality  to  all  intents  and  purposes.  He  decided  this  in  Mackin- 
tosh  V.  Townshend,  Montg.  Partn.  App.  96.  He  also  repeated  that  opi- 
nion (obiter)  in  Selkrig  v.  Davies,  1814, 2  Dow,  p.  231.  Yet  Mr.  Collyer 
on  Partnership,  (1840),  states,  that  **  since  the  case  of  Cookson  v.  Cookson 
*'  was  decided,  the  question  cannot  be  considered  as  settled  by  that  deci- 
**  sion  ;  but  that  it  must,  on  some  future  occasion,  be  detemdned  before 
*'  a  higher  tribunal.'* 


CASES  ON  APPEAL  PROM  SCOTLAND.   637 

^  We  xnuft  therefore  remit  to  the  Court  to  reyiew  their  jadgment        181 1. 
as  to  the  dry  dock,  and  to  consider  as  to  this  along  with  the  other    ■■ 
property."  Fleming 

It  was  therefore  ordered  and  adjudged,  That  the  several  dbuxmokd. 
interlocutors  complained  of,  so  far  as  they  find  that  the 
pursuer  is  still  entitled  to  claim  her  legitim,  be,  and  the 
same  are  hereby  affirmed ;  and  it  is  further  ordered, 
that  the  cause  be  remitted  back  to  the  Court  of  Session 
to  review  the  interlocutors  complained  of,  as  to  all 
other  matters,  and  particularly  to  determine,  at  one  and 
the  same  time,  upon  the  rights  of  parties  with  respect 
to  the  dock  and  pertinents,  the  tenement  of  houses, 
and  the  sharo  in  the  Ropery  Company,  mentioned  in 
the  interlocutor,  dated  17th,  signed  22nd  November 
1803. 

For  the  Appellants,  John  Clerks  James  JMancreiff. 
For  the  Respondent,  Sir  Sam.  Romilly^  David  CathcarU 

Robert  Bell. 

Note. — It  is  stated  in  the  Faculty  Collection,  vol.  zvii.  p.  684, 
that  after  the  remit  back  to  the  Court  of  Session,  **  the  case  was  set- 
*^  tied  extrajudicially,  in  consequence  of  the  defender  having  paid  a 
*'  considerable  sum  of  money  to  the  pursuer"  (respondent). 


Thb  Hon.  Charles  Fleming  of  Cumbernauld,    Appellant ; 
George  Harley  Drummond,  Esq.  one  of^ 

the  Freeholders  of  the  County  of  Eincar->     Respondent. 

dine, ) 

House  of  Lords,  23d  July  1811. 

Freehold  Qvaufication — Fictitious  Right  to  Vote. — In  this 
case,  objections  Ytete  stated  to  the  claim  of  a  party  claiming  to  be 
enrolled  as  a  Toter.  The  Court  of  Session  sustained  the  objections, 
without  taking  or  ordering  any  proof  as  to  the  fictitious  nature  of 
the  claim.  In  the  House  of  Lords,  case  remitted,  with  liberty  to 
receive  such  evidence. 

The  appellant  being  seized  and  possessed,  as  a  liferenter 
or  tenant  for  life,  of  certain  lands  in  the  county  of  Kincar*' 
dine,  called  the  Eirklands  of  Kinneff,  &c.  held  by  him  im- 
mediately  of  the  Crown,  and  those  lands  being  of  an  extent 
which  by  law  entitles  the  holder  to  vote  in  the  election  of  a 


rLSMINO 


^38     CASES  ON  APPEAL  FROM  SCOTLAND. 

1811.  member  of  Parliament  for  the  county,  be  preaiented  his 
claim  in  terms  of  the  statutes,  to  the  freeholders  assembled, 
at  Michaelmas  1808,  praying  that  his  name  might  be  in- 
DBUMMOND.  ^erted  in  the  roll  of  freeholders,  and  he  produced  there- 
with his  title-deeds,  and  the  evidence  of  the  valuation  of  the 
property. 

To  this  claim  the  respondent,  as  one  of  the  freeholders, 
objected,  in  the  following  words : — "  The  titles  produced 
''  by  the  claimant  afiford  only  a  bare  liferent  superiority  to 
"  the  lands  specified  in  his  claim.  They  are  nominal  and 
"  fictitious,  and  confidential,  and  therefore  the  claimant 
"  ought  not  to  be  enrolled;"  to  which  objection  it  was  an- 
swered, "  That  the  qualification  objected  to  is  neither 
'*  nominal  nor  fictitious,  having  been  obtained  by  the  claim- 
"  ant,  purely  for  his  own  benefit  and  advantage.  A  liferent 
"  vote,  honourably  and  fairly  acquired,  and  without  the 
*'  claimant  being  under  any  confidential  obligation  whatever, 
"  such  as  the  present,  is  unexceptionable,  and  by  law  cannot 
'*  bo  called  in  question.'^ 

The  Court  of  Freeholders  having  sustained  the  claim,  and 
ordered  the  appellant  to  be  enrolled,  the  respondent  pre- 
sented a  petition  and  complaint  to  the  Court  of  Session, 
as  allowed  by  the  statutes,  praying  the  Court  to  find,  that 
the  freeholders  of  the  county  of  Kincardine  did  wrong  in 
enrolling  the  appellant,  and  to  ordain  his  name  to  be  ex- 
punged from  the  said  roll.     In  the  complaint,  it  was  stated, 
that  the  complainer  meant  to  support  the  objection  he  had 
urged  at  the  meeting  of  the  freeholders,  (namely)  that  the 
appellant's  pretended  freehold  is  nominal,  fictitious,  and 
confidential,  and  such  as  the  Court  could  not  sustain  ;  that 
the  real  nature  and  character  of  freehold  qualifications,  and 
whether  they  were  substantial  rights,  or  fictitious  convey- 
ances, for  the  purpose  merely  of  serving  political  views,  and 
advancing  the  interests  of  the  grantor,  is  to  be  gathered, 
not  only  from  the  appearance  ex  jacie  of  the  titles,  but 
from  every  circumstance  connected  with  the  transaction. 
The  titles  in  this  case,  it  was  said,  evinced  that  it  was  not  a 
real  or  substantial  freehold ;  it  was  the  conveyance  merely 
of  the  liferent  of  a  bare  superiority,  yielding  no  reddendo 
that  could  be  taken  into  consideration.     The  Crown  charter 
appeared  to  have  been  expede  for  the  purpose  of  creating 
this  nominal  qualification,  and  another  of  the  same  descrip- 
tion, in  the  person  of  Mr.  W.  G.  Adam,  the  appellant  and 
that  gentleman  being  both  the  nephews  of  Lord  Keith,  the 
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granter,  by  whom  the  charter  was  expede,  and  the  one  of       i6U. 
them,  in  like  manner,  the  nephew,  while  the  other  is  the 


son  of  the  present  representative  of  the  county,  who  is  bro-     ^^^^ 
ther- in-law  of  the  right  honourable  grantor  of  these  rights,     dbummovd. 

The  appellant  having  put  in  answers,  denying  that  his 
freehold  was  nominal,  and  this  being  denied,  be  contended 
that  it  was  incumbent  on  him  to  prove  the  fictitious  nature 
of  the  right,  while  in  fact  he  had  not  condescended  upon 
any  means  of  proof  whatever.  The  Court  of  Session,  after 
some  further  pleading,  pronounced  this  interlocutor : — ^*  The  2nd  and  7th 
"  Lords  sustain  this  complaint,  and  find  that  the  freehold-  ^®^*  ^^^• 
**  ers  of  the  county  of  Kincardine  did  wrong  in  enrolling  the 
**  respondent  in  the  roll  of  freeholders  of  said  county,  at 
"  the  Michaelmas  meeting  held  on  the  4th  October  1808 ; 
"  and  therefore  grant  warrant  to  and  ordain  the  sheriff- 
**  depute  to  expunge  his  name  from  the  said  roll :  Find  the 
"  respondent  liable  to  the  complainer  in  expenses ;  appoint 
"  the  account  thereof  to  be  given  into  Court,  and  remit  to 
"  the  auditor  to  tax  the  same,  and  to  report." 

On  reclaiming  petition,  the  Court  adhered.  Jane  25, 1810. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  far  the  Appellant. — The  statute  1681  defines  the 
qualifications  of  those  entitled  to  be  enrolled.  By  that 
statute  it  is  enacted,  that  those  publicly  infefl  in  property, 
or  superiority  in  lands,  of  the  extent  and  valuation  men- 
tioned, shall  have  right  to  vote  in  the  election  of  the  commis- 
sioners of  shires,  and  likemse  li/erenterst  if  the  liferenters 
claim  their  vote.  The  law  thus  standing,  it  is  not  meant  to 
be  disputed  that  the  statute  gives  the  right  of  freehold  to  a 
party  actually  and  bona  fide  the  owner  of  such  estate;  but, 
at  same  time,  possession,  in  the  literal  sense,  could  not  be 
understood,  when  the  right  was  given  to  a  superior,  and  not 
to  the  vassal ;  and,  from  the  beginning  to  the  end  of  the 
statute,  there  is  not  a  syllable  defining  the  quantum  of  bene- 
ficial interest  which  the  superior  must  have.  It  is  sufficient 
that  he  stood  in  the  relation  of  immediate  tenant  to  the 
Crown  in  lands  to  a  certain  extent,  though  his  vassal,  or  the 
actual  possessor,  drew  the  whole  fruits.  By  the  7th  Geo.  IL 
G.  16,  a  certain  oath,  called  the  trust-oath,  is  prescribed 
for  every  claimant  to  take,  when  required  so  to  do,  other- 
wise his  name  is  to  be  expunged.  Imposing  these  oaths 
gave  rise  to  questions,  as  if  it  had  altered  the  law,  while  it 
evidently  left  the  law  precisely  as  it  was,  and  only  estab- 
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1811.       Iished  one  mode  of  discovering  the  truth,  or  whether  the 
— — -    estate  claimed  upon  really  belonged  to  the  claimant.    With 
FLBMiNo     ijjQ   quantum  of  the  beneficial  interest  accruing  to  the 
DEUHxoMD.  claimant,  or  the  legal  interest  being  a  liferent  or  a  fee,  or 
the  claimant  being  a  superior  only,  and  not  full  proprietor, 
the  oath,  and  the  statute  by  which  it  was  introduced,  had  no- 
thing whatever  to  do.    But  the  terms  of  it  for  a  time,  and 
till  it  was  explained  by  numerous  decisions  of  the  Court  of 
Session  and  of  your  Lordships'  House,  startled  scrupulous 
persons.    For  a  long  time  it  was  supposed  that  the  oath  was 
the  only  mode  of  discovering,  whether  the  claimant's  estate 
was  held  for  his  own  benefit,  or  was  nominal  and  fictitious, 
created  to  serve  the  purposes  of  another  person ;  and  this 
doctrine  was  certainly  countenanced  by  several  decisions  of 
Ante  vol.  iii.  your  Lordship.     But,  in  the  case  of  Forbes  v.  Macpherson, 
p.  169.  ^^Q  Court  of  Session  having  refused  to  allow  a  claimant  to  be 

examined  upon  interrogatories,  an  appeal  was  taken,  and 
your  Lordships'  judgment  reversed  the  decree  below,  and 
ordered,  '*  That  the  respondent  do  confess  or  deny  the  aver- 
ments in  appellant's  pleadings."  Since  that  time,  it  has 
been  considered  settled  law,  that  the  freeholders  may  in- 
sist on  a  claimant  answering  pertinent  questions,  and  by 
every  other  competent  mode  of  proof,  according  to  the  course 
of  the  Court  of  Session,  may  make  out  that  the  qualification 
is  nominal.  The  appellant  was  willing  to  submit  to  exami- 
nation, and  to  let  the  respondent  into  every  other  means  of 
proof  that  could  be  suggested,  but  the  respondent  declined 
the  offer,  and  rested  his  cause  on  what  was  said  to  appear 
on  the  face  of  the  title,  or  was  to  be  inferred  from  circum- 
stances notorious  and  undenied. 

Pleaded  for  the  Bespondent.'^The  expiscation  of  ques- 
tions of  this  kind  is  by  two  modes,  1.  By  means  of  the  trust- 
oath  ;  and,  2.  By  special  interrogatories.  An  objector,  or  a 
body  of  freeholders,  may  resort  to  these  or  not  just  as  ho 
pleases,  or  they  may  submit  the  case  to  the  judgment  of  the 
Court  merely  upon  the  proofs,  as  exhibited  by  the  titles,  the 
situation  of  the  parties  interested,  and  concomitant  circum- 
stances ;  or  the  qualification  may  be  investigated  by  a  proof 
Ante.  at  large.  In  the  cases  of  Elphinstone  and  Macpherson  no 
doubt  was  entertained  upon  this  point.  Here  the  appel- 
lant's title  is  the  liferent  of  a  superiority ;  and  as  in  his 
pleadings  in  the  Court  below,  he  did  not  controvert  the  re- 
spondent's averment,  that  it  was  an  estate  perfectly  unsub- 
stantial, and  yielding  no  return,  this  fact,  ex  eonceeeu  of  the 
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party  is  fully  established.  The  respondent  averred  it  was  a  l^H- 
grataitons  conveyance;  and  this  has  never  been  denied.  — — — 
The  crown  charter,  and  the  foundation  of  this  and  Mr.  '"J^"° 
Adam's  qualification,  is  a  deed  which  pertains  to  Lord  Keith,  dromvomd. 
the  grantor ;  and  though  it  is  denied  that  this  charter  was 
obtained  for  the  mere  object  of  creating  these  two  qualifica- 
tions, it  has  certainly  been  made  use  of  for  that  purpose. 
Nor  can  a  favourable  inference  be  drawn  from  the  circum- 
stance, that  the  date  of  the  other  titles  in  these  gentlemen's 
favour  do  not  precisely  correspond.  The  disposition  by 
Lord  Eeith  to  Captain  Fleming  is  dated  the  20th,  and  his 
sasine  29th  June  1806,  while  the  disposition  to  Mr.  Adam  is 
dated  30th  August,  and  his  sasine  the  5th  September.  This 
seeming  disconnection  can  have  no  effect.  Besides,  the 
situation  and  the  circumstances  of  the  parties,  the  grantor 
and  the  grantee,  furnish  a  most  conclusive  inference, 
amounting  even  to  proof  of  tho  appellant's  objection.  The 
granter  is  a  peer  of  the  realm,  a  rank  to  which  he  has 
been  exalted  as  the  reward  of  his  public  services.  The 
grantee,  on  the  other  hand,  is  a  gallant  officer  in  tho  British 
navy,  the  nephew  of  the  noble  granter,  and  in  no  way  con- 
nected with  the  county,  but  having  estates  in  Lanark  and 
Dumbarton,  with  which  alone  he  is  politically  connected. 
These  circumstances  are  suiBcient  indications  of  the  state  of 
matters ;  and  it  is  impossible  to  view  the  relative  situation  of 
these  parties  without  at  once  perceiving  that  the  appellant's 
right  is  a  fictitious  one. 

After  hearing  counsel,  it  was 

Ordered  that  the  cause  be  remitted  to  the  Court  of  Ses- 
sion to  hear  parties  further  thereupon,  with  liberty  to 
receive  such  new  allegations  and  evidence  as  the  occa- 
sion may  require,  and  with  liberty  for  the  complainer 
in  the  Court  of  Session,  to  call  upon  the  defender  to 
confess  or  deny  such  averments,  as  to  the  alleged  no- 
minality,  as  the  complainer,  by  interrogatories  or  other- 
wise,  according  to  the  course  of  the  Court,  shall  call 
on  him  to  confess  or  deny.  And  it  is  ordered  and  ad- 
judged. That  the  Court  do  review  the  interlocutor 
appealed  from,  and  determine  whether  it  is  sufficiently 
established  that  the  freeholders  of  the  county  of  Kin- 
cardine did  wrong  in  enrolling  the  respondent;  and 
also  to  determine  whether  such  facts  shall  be  sufficiently 
established  by  what  hath  been  already  made  to  appear 
to  the  said  Court,  together  with  any  such  evidence  or 
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1811.  proof  as  may  be  receired,  or  made  under  aoch  libertj 

as  aforesaid.  And  it  is  furtber  ordered,  That  tbe  appel- 
Lint  be  for  tbe  present  restored  to  bis  place  in  tbe  roll 
of  freebolders  aforesaid,  but  witb  liberty  for  tbe  Court 
of  Session  to  ordain  tbe  proper  officer  to  expunge  bis 
name  from  tbe  said  roll,  in  any  stage  of  tbeir  proceed- 
ings, under  this  remit,  in  which  justice  shall  appear  to 
the  said  Court  to  require  the  Court  so  to  ordain. 

For  the  Appellant,  Sir  Samuel  Ramilly,  Fra.  Homer. 
For  the  Respondent,  Thoe.  Plummer^  R.  Hamilton^  Jam$e 

Wedderbum, 

Note. — ^Unreported  in  the  Court  of  Session. 


LiBUT.-COLONBL    ALEXANDER    MaCDONALDI 

of  Lyndale,  sometime  Major  and  Com- >   Appellant; 
mandant  of  the  Caledonian  Volunteers,   3 
Captain  Georob  Elder,  late  of  the  Cam-l 

bridgesbire  Militia,  now  a  Captain  in  the>   Respondent. 
Royal  Rifle  Regiment,        .         .  ) 

{Et  e  contra.) 
House  of  Lords,  24th  July  1811. 

Contract — Gbuqation — ^Proop  op  Payments — Parole — Judi* 
cial  Declaration. — (1.)  Circumstances  in  which  it  was  esta- 
blished by  letters,  &c.»  that  the  appellant  had  come  under  an  obli- 
gation to  procure  the  respondent  a  commission  in  the  army ;  and 
having  failed  to  do  so,  was  liable  in  a  sum  equal  to  procure  an 
ensign's  commission  at  the  time.  (2.)  Held  that  it  was  incompe- 
tent to  prove  payment  of  money  by  witnesses,  or  otherwise  than 
scripto  vet  juramento^  and,  therefore,  that  the  appellant  was  not 
entitled  to  call  for  a  judicial  declaration  from  the  respondent  (pur- 
suer.) 

This  was  an  action  raised  by  the  respondent  against  the 
appellant,  in  the  following  circumstances,  as  set  forth  in  the 
summons  : — *<  That  an  agreement  was  entered  into  betwixt 
"  the  pursuer  and  the  said  Alexander  Macdonald,  whereby, 
"  on  the  one  hand,  tbe  pursuer  was  to  raise  a  certain  num- 
**  her  of  men  at  a  certain  rate,  for  said  corps,  and,  on  the 
''  other,  the  said  Alexander  Macdonald  was  to  procure  or 
''  present  to  the  pursuer,  a  commission  as  ensign  in  said 
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"  regiment,  free  of  any  expense.    That  after  having  recruit-       id]  1. 

•'  ed  for  some  time,  and  raised  a  number  of  men,  but  not    ■ — 

"  the  full  complement  for  which  a  commission  free  ttf  ex-  ■ac»o»a«'» 

**  pense  was  to  be  given,  a  new  agreement  was  concluded      bldks. 

"  betwixt  the  parties,  by  which,  in  consideration  of  the  men 

"  80  raised,  and  of  the  sum  of  £100  sterling  agreed  to  be 

*'  paid  by  the  pursuer's  brother,  for  which  he  granted  bills, 

''  payable  at  different  periods,  the  said  Alexander  Macdon- 

''  aid  became  bound,  with  all  cohyenient  speed,  to  procure 

"  the  pursuer  gazetted  as  an  ensign  in  the  said  regiment  of 

'*  Caledonian  Volunteers ;  and,   immediately  foUbwing,   a 

**  new  bargain  was  entered  into,  as  to  the  sum  to  be  allow- 

"  ed  to  the  pursuer  for  every  recruit  he  should  thereafter 

"  enlist,  which  was  to  be  at  the  rate  of  £15. 15s.  per  man : 

''  That  notwithstanding  of  these  agreements,  and  that  the 

"  pursuer  enlisted  a  great  number  of  recruits  for  said  corps, 

''  after  said  second  agreement  as  to  his  commission,  the  said 

"  Alexander  Macdonald  has  not  only  failed  either  to  procure 

'*'  the   pursuer  gazetted  as  an  ensign  of  said  regiment  of 

"  Caledonian  Volunteers,  or  in  any  other  regiment  of  the 

"  line,  but  has  also  refused  to  settle  accounts  with  him  for 

"  the  men  he  raised  for  said  corps,  at  the  last  mentioned 

*'  rate  of  £15.  15s.  sterling,  per  man."     And  the  summons 

concluded,  1st,  For  payment  of  the  sum  of  £400,  as  the 

price  of  an  ensign's  commission.     2d,  For  £71.  9s.  as  the 

balance  due  on  the  recruiting  account.     3.  For  the  sum  of 

£205.  6s.  8d.,  as  the  balance  of  his  pay  due  as  an  ensign, 

from  1st  August  1796,  when  he  received  his  beating  order, 

to  24th  August  1799,  when  he  received  a  commission  in  the 

Cambridgeshire  Militia.     4.  For  the  sum  of  £500  in  the 

name  of  damages. 

The  appellant,  on  his  part,  raised  an  action  for  the  sum  of 
£472.  12s.  lOd.  as  the  amount  of  the  sums  advanced  to  him 
on  the  recruiting  service,  and  for  £270,  being  a  sum  ad- 
vanced to  Messrs.  Rocko  and  Co.,  army  brokers,  to  procure 
the  respondent  a  commission,  who  became  bankrupt,  with 
the  amount  of  it  in  their  hands.  These  actions  were  con- 
joined. 

It  appeared  that  the  appellant  had  undertaken  to  procure 
a  commission,  and  the  sum  stipulated  by  him,  namely,  £100, 
was  given  to  him  by  bills,  as  well  as  the  recruiting  service, 
as  the  consideration  for  the  commission.  He  failed  in  pro- 
curing the  commission  in  the  regiment  agreed  upon  ;  but  in 
his  letters  promised  to  procure  him  one  in  another  regiment. 
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1811.       Steps  were  taken  for  this  purpose,  but  the  money  was  lost 
■    in  the  hands  of  the  army  brokers,  who  became  bankrupt. 

MACDONALD  Sometime  thereafter  the  respondent  obtained  a  commissioa 
BLDBR.      through  another  channel,  and  without  the  aid  of  the  appel- 
lant's interest.     After  production  of  correspondence  and 
documents^  the  Lord  Ordinary  pronounced  this  interlocutor: 

Jan.  20, 1802.  — «  Having  considered  the  mutual  memorials  for  the  par- 
"  ties,  and  whole  process,  with  the  letters  of  correspondence, 
"  and  other  writings  produced,  in  respect  of  the  indorsation 
''  by  the  defender,  Lieut.*Colonel  McDonald,  of  the  letter  of' 
"  service  from  His  Majesty  in  his  favour,  addressed  to  £n- 
'*  sign  George  Elder  of  said  corps,  that  is,  the  Caledonian 
"  Volunteers,  commanded  by  the  defender,  of  the  receipt 
"  10th  March  1798,  granted  by  the  defender  for  two  bills  of 
**  £50  each,  accepted  by  the  pursuer's  brother,  declaring 
"  that  these  bills  will  be  the  balance  due  for  your  brother^s 
'*  ensigncy ;  finds  that  the  defender,  from  the  beginning, 
"  engaged  to  procure  an  ensigncy  for  the  pursuer  in  said 
"  corps ;  and  which  obligation  is  put  beyond  doubt  by  the 
"  defender's  letter  of  the  14th  of  August  1798,  regretting  his 
"  disappointment  at  not  being  able  to  procure  said  ensigncy, 
**  and  adding,  <  but,  notwithstanding,  I  find  myself  bound 
"  to  provide  for  you ;'  in  consequence,  he  states  that  he  had 
'*  wrote  to  Rocke  and  Co.  to  provide  an  ensigncy  in  some 
"  other  corps,  for  which  I  shall  pay :  Finds  that  the  defen- 
"  der  is  liable  for  the  price  at  which  an  ensigncy  might  have 
".been  procured  at  that  period,  deducting  the  amount  of  the 
"  two  bills  by  the  pursuer's  brother;  as  also  for  a  sum  equal  to 
"  ensign's  pay,  from  the  14th  August  1798,  the  date  of  the 
"  above  letter,  to  the  24th  August  1799,  when  the  pursuer 
"  obtained  a  commission  in  the  Cambridgeshire  Militia,  and 
"  decerns :  And  in  respect  the  defender  did  not  consult  the 
**  pursuer,  when  he  proposed  to  lodge,  or  actually  lodged, 
"  the  money  with  Rocke  and  Co.,  for  which  they  agreed  to 
"  provide  an  ensigncy,  and  that  the  pursuer's  letters,  ex- 
**  pressing  his  anxious  wish  to  get  the  expected  commission, 
'*  are  not  sufficient  to  discharge  the  obligation  incumbent 
"  upon  and  undertaken  by  the  defender :  Finds  that  he  can- 
"  not  throw  the  loss  arising  from  their  bankruptcy,  or  their 
"  fault  in  taking  the  money  without  providing  the  commis- 
*'  sion,  upon  the  pursuer,  assoilzies  from  the  counter  action 
'*  at  the  defender's  instance,  in  so  far  as  it  concludes  for  re- 
"  petition  of  that  money,  and  decerns ;  appoints  both  par- 
"  ties  to  give  in  special  condescendences  of  their  mutiul 
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claims,  in  so  far  as  not  decided  by  the  interlocutor,  and       1611. 

that  quam  primum*' 

Both  parties  having  represented,  the  Lord  Ordinary  or- 


MACDONALD 


V. 


dered  informations  to  be  prepared,  in  order  to  report  the  sLDsa. 
case  to  the  Court,  and  the  case  having  been  reported  ac- 
cordingly, the  Court  pronounced  this  interlocutor :  **  Hav-  <fan.  23, 1803. 
**  ing  advised  the  mutual  informations,  with  the  letters  of 
"  correspondence,  and  other  writings  produced,  find  that 
"  the  defender.  Colonel  Alexander  Macdonald,  engaged  to 
**  procure  an  ensigncy  for  the  pursuer,  George  Elder,  in  the 
"  Caledonian  Volunteers,  particularly  by  the  defender's  let- 
*'  ter,  of  date  the  14th  day  of  August  1798 ;  find  that  the 
**  defender  is  liable  to  the  pursuer  for  the  price  at  which  an 
*'  ensigncy  might  have  been  procured  at  that  period,  de- 
**  ducting  the  amount  of  the  two  bills  by  the  pursuer's  bro* 
**  ther ;  as  also  a  sum  equal  to  ensign's  pay  from  the  14th 
«'  day  of  August  1798  to  the  24th  day  of  August  1799,  and 
•'  decern :  Find  that  the  defender  cannot  throw  the  loss 
*'  arising  from  the  bankruptcy  of  Rocke  and  Company  upon 
*'  the  pursuer ;  assoilzies  from  the  counter  action  at  the  de- 
''  fender's  instance,  in  so  far  as  it  concludes  for  repetition  of 
**  that  money,  and  decern  :  Find  the  defender  liable  in  ez- 
"  penses  to  the  pursuer,  George  Elder ;  appoint  an  account 
''  thereof  to  be  given  in  to  the  Lord  Ordinary,  and  remit  to 
**  his  Lordship  to  hear  parties  further  on  their  mutual  claims, 
**  so  far  as  not  decided  by  this  interlocutor,  and  to  do  there- 
**  in  as  he  shall  see  cause." 

On  reclaiming  petition  by  the  appellant,  the  Court  pro- 
nounced this  interlocutor,  adhering.  The  cause  then  went 
back  to  the  Lord  Ordinary,  who  pronounced  this  inter* 
locutor :  **  Having  resumed  consideration  of  this  pro-  Feb.  7, 1804. 
*'  cess,  &c.  finds  the  pursuer  entitled,  as  the  price  of  an 
*'  ensigncy,  to  £270,  being  the  price  to  which  Rocke  and 
**  Company  reduced  their  demand,  and  which  the  defender 
"  agreed  to  pay,  but  deducting  £100,  the  contents  of  the 
•*  two  bills  of  the  pursuer's  brother,  with  interest  on  the 
''  balance  from  24th  August  1799,  when,  without  any  assist- 
''  ance  from  the  defender,  the  pursuer  obtained  an  ensigncy 
''  in  the  Cambridgeshire  Militia.  Secondly,  To  ensign's  pay 
'*  from  24th  March  1798  to  said  24th  August  1799,  at  the 
"  rate  of  4s.  8d.  a  day,  besides  6s.  a  week  for  lodging,  with 
"  interest  from  the  24th  August  1799.  Thirdly,  To  £60 
"  sterling,  as  the  balance  originally  admitted  by  the  defend- 

VOL.  V.  2  N 
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1811.       "  er  upon  the  recruiting  account,  with  interest  from  the 
24th  March  1799 :    Finds  no  other  damage  due  to  the 


MAciM>NAu>  M  pursuer ;  repels  the  counter  claims  of  the  defender,  and 
ELDEB.  "  decerns."  On  representation,  the  Lord  Ordinary,  by 
special  findings,  adhered  to  the  above  interlocutor,  and  fur- 
ther found :  **  As  to  the  counter  claim  set  up,  finds  it  in- 
"  competent  to  prove  payment  of  money  by  witnesses,  or 
"  otherwise  than  scripto  vel  juramefUOf  and  therefore  that 
*'  the  representor  (appellant),  is  not  entitled  to  call  for  a 
"  judicial  declaration  from  the  pursuer ;  of  consent,  finds 
"  that  £1.  IDs.  falls  to  be  deducted  from  the  article  £178. 
"  5b.  4d. ;  refuses  the  representation  quoad  u&ro,  and  ad- 
**  heres  to  the  former  interlocutor." 

Feb.  2, 1805.  The  appellant  reclaimed  to  the  Court  of  Session,  but  the 
Lords  adhered,  and  remitted  to  the  Lord  Ordinary  io  mo- 
dify the  account  of  expenses.    He  thereafter  presented  a 

JuDe  14,1805.  bill  of  suspension  against  these  interlocutors,  which  was 
refused. 

Against  these  interlocutors  the  appellant  brought  the  pre- 
sent appeal  to  the  House  of  Lords;  the  respond^it  also 
bringing  a  cross  appeal»  in  so  far  as  the  interlocutors  did  not 
find  him  entitled  to  all  the  sums  concluded  for  in  his  som- 
mons. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  That  so  much  of  the  interlocutors 
complained  of  as  finds  the  pursuer  entitled  to  six  shil- 
lings a  week  for  lodging,  with  interest  thereupon,  and 
to  £60  sterling,  with  interest  thereupon^  be  reversed. 
And  it  is  further  ordered,  that  the  interlocutors^  in 
all  other  parts,  be  affirmed,  and  the  cross  appeal  dis- 
missed. 

For  the  Appellant,  Sir  Samuel  Somilfy,  M.  Nolan. 
For  the  Respondent,  John  Dickson,  J.  P.  Grant. 


Note. — Unreported  in  the  Court  of  Session. 
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1812. 


KSB,  &C. 
lUCHi 

8rc. 


L.vDY  Essex  Kbr,  and  Lady  Mary  Ker, 

Sisters,  Co-heiresses  and  next  of  Kin  ^^  \     j      n    *  .  ^. 

John,  late  DokeofRoxburghe,  deceased)  I  '      wauchope, 

and  their  Attorney, 

John  Wadchopb,  Esq.,  the  Rev.  Charles  \    d  i    . 

jy  J    •  .    ^  \   Respondents. 

Baillie,  and  Others,         .  .  J 

House  of  Lords,  17th  Feb.  1812. 
(Reduction  on  the  ground  of  Incapacity). 

ReDucTioN — Execution  op  Deed — Incapacity. — Circumstances 
in  which  a  deed,  executed  by  the  late  Duke  of  Boxburghe^  sought 
to  be  reduced  on  the  head  of  incapacity,  was  sustained,  and  the 
reduction  dismissed  quoad  the  moveable  succession.  Affirmed  in 
the  House  of  Lords. 

This  was  an  action  of  reduction  brought  by  the  appel- 
lants to  set  aside  certain  deeds  executed  by  the  Duke,  their 
brother,  immediately  before  his  death,  on  the  ground  of  in- 
capacity. 

The  circumstances  were  as  follow  : — ^The  Duke,  who  was 
never  married,  possessed  large  estates  in  Scotland,  held  un- 
der entail,  and  also  lands  and  heritable  estate  in  that  coun- 
try held  in  fee  simple,  besides  a  dwelling-house  in  London, 
and  a  considerable  personal  estate.  The  whole,  with  the 
exception  of  the  entailed  estate,  was  subject  to  his  absolute 
disposal. 

In  1790  the  Duke  made  a  testamentary  disposition,  October  Mth. 
whereby  he  gave,  alienated,  and  disponed  to  himself,  and 
the  heirs  whatsoever  of  his  body,  whom  failing^  to  the  ap- 
pellants  equally  between  them^  and  the  heirs  whatsoever  of 
tlteir  bodies  ;  and  failing  either  of  them,  and  the  heirs  of 
her  body,  then  her  half  to  devolve  to  the  other,  and  the 
heirs  of  her  body  ;  whom  failing,  to  the  heirs  of  tailzie  hav- 
ing right  for  the  time  to  the  earldom  and  estate  of  Rox- 
burghe,  the  lands  and  heritages  then  belonging  to  him,  or 
which  should  at  the  time  of  his  decease  belong  to  him,  ex- 
cepting his  entailed  estates.  As  also  his  whole  personal 
and  moveable  estate,  under  the  burden  of  paying  all  the 
just  and  lawful  debts  he  might  owe  at  the  time  of  his  de- 
cease. And  he  thereby  nominated  the  appellants  to  be  his 
executors,  and  reserved  power  to  alter  or  revoke  the  said 
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1812.       disposition,  or  otherwise  burdening  or  disposing  of  the  pro- 
— "— ■"    perty  at  his  pleasure. 
""^     ^'        In  November  1803  he  executed  a  disposition  of  all  his 

wAucHopE,    estates  and  effects  of  which  he  had  the  power  of  disposal,  in 
^^'        favour  of  Messrs.  John  Wauchope  and  James  Dundas  of 

Nov.  5, 1803.  Edinburgh,  Clerks  to  the  Signet,  in  trust,  for  payment  of  his 
debts  and  of  the  legacies  he  should  make,  the  residue  to  be 
conveyed  or  made  over  by  the  said  trustees  in  favour  of  such 
person  or  persons,  or  applied  for  such  purposes  as  be  should 
direct  by  any  writing  to  be  thereafter  signed  or  executed 
by  him.  And  by  a  writing  signed  by  the  Duke  at  the 
same  time  with  the  trust-disposition ,  he  declared,  **  That 
"  not  having  had  it  in  his  power  to  execute  in  legal  form 
**  a  deed  of  appointment  or  direction  to  his  trustees  named 
"  in  the  said  trust* disposition,  he  desired  they  would  under- 
**  stand^  that  in  case  by  sudden  death  he  should  be  pre- 
"  vented  from  executing  such  a  deed  of  appointment  as  he 
*'  had  alluded  to,  that  it  was  his  will  and  intention  that  the 
*'  disposition  and  settlement  which  he  bad  formerly  made 
*'  in  favour  of  his  sisters  (the  appellants),  should  stand  good 
"as  far  as  regarded  them,  burdened,  however,  with  his 
'*  funeral  expenses,  and  his  just  and  lawful  debts,  and  the 
"  payment  of  such  annuities  as  he  had  granted  by  bond  or 
"  otherwise." 

Matters  rested  in  this  position  until  within  a  few  hours  of 

Mar.  19,1804.  the  Duke's  death,  which  happened  on  19th  March  1804.  A 
few  hours  before  that  event,  the  following  disposition  was 
signed  and  executed :  **  1,  John  Duke  of  Roxburgh,  do 
''  hereby  direct  and  appoint  John  Wauchope  and  James 
"  Dundas,  Clerks  to  the  Signet,  the  trustees  named  under  a 
"  trust  disposition  and  settlement,  executed  by  me  on  5th 
'*  November  1803,  to  sell  and  dispose  of  my  whole  real 
*<  estate  in  Scotland,  and  of  my  house  and  appurtenances 
**  in  St.  James*  Square,  London,  at  such  prices  as  they  shall 
"  think  proper,  and  from  the  proceeds  thereof,  and  of  my 
^<  personal  estate,  to  make  payment  of  the  following  legs^ 
'<  cic8  and  annuities  to  the  persons  after  named,  (here  a  le- 
<*  gacy  to  Mr.  Dundas  of  £1000,  and  sundry  other  annuities 
**  and  legacies),  I  farther  appoint  my  trustees,  afterpayment 
*'  of  the  said  annuities  and  legacies,  and  of  any  other  lega- 
<<  cies,  and  of  my  debts  and  funeral  expenses,  and  expense 
**  of  management,  to  invest  the  whole  residue  and  remaind- 
<*  er  of  my  funds  in  the  public  funds,  or  upon  real  security 
**  in  Scotland,  the  dividends  and  interest  whereof  they  are 
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•*  to  pay  over  yearly  to  Lady  Essex  and  Lady  Mary  Ker,       1812. 

**  eqaally  between  them ;  and  failing  either  of  them,  to  the    .. 

**  survivor,  daring  their  lives  and  that  of  the  survivor ;  and    *■»»  *^* 

**  upon  the  death  of  the  survivor,  I  appoint  the  trustees  to    ^^ncHOPB 

^^  pay  over  the  residue  and  remainder  of  my  fortune  to  the        &c. 

**  persons,  and  in  the  proportions  after  mentioned,  viz.  to 

**  the  Rev.  Charles  Baillie,  second  son  of  the  late  Mr.  George 

^  Baillie  of  Mellerstone,  one  half  of  the  said  free  revenue ; 

"  to  Sir  John  Scott  of  Ancrum,  Bart.,  one-fourth  thereof; 

^'  and  to  Sir  Henry  Hay  Macdougall  of  Mackerston,  Bart., 

**  the  other  fourth  part  thereof." 

This  instrument  was  written  by  Mr.  James  Dundas,  one 
of  the  trustees,  and  signed  before  these  witnesses,  Coutts 
Trotter,  Esq.  banker,  John  Battiste,  the  Duke's  servanty  and 
William  Winter,  apothecary.  In  the  deed  the  date  had 
been  altered  from  18th  to  the  19th  March,  but  this  arose 
from  its  not  being  observed  that  at  the  time  the  deed  was 
executed  ii  was  past  twelve  o'clock  at  night  of  the  18th 
(Sunday)  when  it  was  executed. 

A  separate  action  of  reduction  was  brought  at  same  time 
by  the  appellants,  to  set  aside  the  deed  of  19th  March  1804, 
in  so  far  as  related  to  the  heritable  property  in  Scotland,  on 
the  ground  that  at  the  time  he  executed  this  deed  he  was 
on  deathbed.  These  two  actions  were  separately  argued, 
and  separately  decided.     (Vide  next  appeal). 

A  proof  was  ordered  to  be  taken  on  commission  in  Lon- 
don as  to  the  Duke's  capacity.  Mr.  John  Clerk  attended 
the  proof  for  the  legatees.  Mr.  Courtenay  (now  the  Earl  of 
Devon)  was  counsel  for  the  appellants,  and  Mr.  Kobertson 
their  solicitor.  The  medical  gentlemen — the  testamentary 
witnesses — and  Mr.  Dundas. 

It  came  out  in  proof  that  Sir  Lucas  Pepys,  who  was  the 
Duke's  ordinary  physician  and  intimate  friend,  had  urged 
on  the  Duke  to  settle  his  affairs  about  twelve  days  before 
his  death.  He  afterwards  procured  leave  from  the  Duke  to 
vnrite  for  Mr.  Dundas  to  come  to  London  to  settle  these. 
This  he  did  accordingly,  and  Mr.  Dundas  arrived  on  the 
17th  of  March  at  Sir  Lucas'  house.  He  desired  him  to  lose 
no  time  in  seeing  the  Duke,  <i8  he  conceived  t/iat  he  was 
then  hardly  able  to  attend  to  btmness.  Sir  Lucas,  in  giving 
his  evidence,  stated  that  he  had  two  several  consultationa 
vfith  Dr  Keynolds  and  Mr.  Dundas,  that  it  was  "  agreed 
*'  by  the  deponent,  Dr.  Reynolds,  and  Mr.  Dundas,  that  his 
*^  Grace  was  not  then  in  a  state  to  transact  any  business.'' 
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1812.       The  witness  being  asked  to  explain  what  ho  meant  by  the 

Duke's  being  in  a  state  not  fit  to  do  business,  depones, 

«EB^&c.  .c  That  this  does  not  apply  to  the  debility  of  his  body,  but 
WAUCHOPE,  "  to  the  stupid,  comatose,  and  lethargic  state  of  mind  in 
^^'  "  which  he  was  then  generally  lying.**  Dr.  Reynolds  de- 
poTied,  "  That  the  last  time  he  saw  the  Duke  was  at  ten 
"  o'clock  on  the  evening  of  Sunday  the  18th  March.  That 
**  for  several  days  before  the  Duke  died  he  was  becoming 
'*  rapidly  worse,  and  both  his  body  and  mind  were  enfeebl- 
''  ed  :  That  upon  his  visit  on  Sunday  evening  he  found  the 
"  Duke  hastening  to  dissolution  ;  that  he  docs  not  think  the 
''  Duke  knew  him  when  he  went  in:  That  he  rambled  a 
''  great  deal,  and  was  very  confused  ;  that  after  the  arrival 
**  of  Mr.  Dundas,  he  recollects  it  was  the  subject  of  conver- 
'<  sation  among  Sir  Lacas,  Mr.  Keate,  Mr.  Dundas,  and  the 
^'  deponent,  whether  they  thought  the  Duke  in  a  capacity 
"  to  make  a  will,  and  they  all  agreed  he  was  not,  to  the  best 
*<  of  the  deponent's  recollection."  The  other  witnesses 
Eeate  and  Winter  thought  the  Duke  *^  too  far  gone  in  im- 
"  becility  of  mind  and  body  to  make  a  will." 

In  regard  to  the  consultation  of  the  physicians,  however, 
Mr.  Dundas  gave  a  different  account.  He  said  that  he  was 
sent  for  by  them  after  they  had  seen  the  Duke,  the  night 
before  the  deed  was  executed.  They  stated  to  him  that 
there  must  be  no  will,  as  the  Duke  was  not  then  in  a  capa* 
city  to  make  one.  Mr.  Dundas  answered  most  honourably 
and  firmly  that  he  would  do  nothing  wrong ;  but  that  if  the 
Duke  gave  him  instructions,  and  he  thought  the  Duke  to  be 
of  sufiicient  capacity,  ho  would  make  the  will.  After  this 
the  Duke  did  send  for  him,  and  gave  instructions  for  the 
will,  on  which  he  acted.  Mr.  Dundas  further  deponed  as  to 
his  first  visit  to  the  Duke  on  his  arrival  from  Edinburgh, 
**  that  he  remained  with  the  Duke  on  this  occasion  about 
''  half  an  hour,  and  then  went  down  stairs  to  dinner.  De- 
''  pones,  that  the  Duke  was  perfectly  distinct  and  collected 
**  during  the  above  (half  hour's)  conversation,  and  aa  much 
'*  so  as  over  the  deponent  saw  him."  •*  That  at  his  first 
''  interview  with  the  Duke,  his  Grace,  after  some  general 
'*  conversation,  then  said  he  was  sorry  he  had  brought  the 
"  deponent  to  town ;  but  he  was  under  the  necessity  of  do- 
"  ing  it,  as  he  had  too  long  delayed  to  execute  some  deeds, 
''  that  he  said  the  deponent  knew  of.  That  the  Duke  said 
''  he  was  in  a  very  bad  state  of  health ;  but  that  if  the  de- 
**  ponent  had  time  to  stay  a  few  days  in  town,  he  hoped  he 
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*'  would  be  better,  and  would  then  do  what  was  necessarfr.       1812. 

"  That  the  deponent  said  to  the  Duke  that  he  would  attend    — — -— 

•*  his  Grace,  that  he  had  other  business  in  town  which  would     **^'^   ^' 

'-' detain  him  some  time/'  ThenoxtinterviewwhichMr.  Dun-  waitchopb, 

das  had  with  the  Duke  was  on  the  morning  of  Sunday  the        ^^* 

18th  March.   He  deponed,  <*  That  he  saw  the  Duke  in  bed  be- 

"  twixt  nine  and  ten  o'clock  on  Sunday  morning :  That  the 

**  Duke  then  informed  him  that  he  had  been  very  ill,  and 

''  had  had  a  very  bad  night,  but  was  now  getting  better: 

'*  That  the  Duke  did  not  mention  any  thing  about  settle- 

"  ments  to  the  deponent  on  that  occasion,  nor  did  he  men- 

"  tion  the  subject  to  the  Duke:  That  the  deponent  then 

''  went  down  stairs  to  breakfast,  and  the  Duke  sent  for  the 

'*  deponent  after  breakfast,  betwixt  ten  and  eleyen  o'clock." 

(A  full  account  of  this  conyersation  is  given,  but  the  subject 

of  the  settlements  was  not  talked  of  at  it).    Mr.  Dundas 

afterwards  deponed,    **  That  the  deponent  had  seen  the 

*'  Duke  several  times  in  the  interval  between  the  physicians' 

"  two  visits :  Depones,  that  nothing  but  general  conversa* 

*'  tion  took  place  on  these  occasions  with  the  Duke,  until 

'*  about  six  o'clock  in  the  evening,  when  he  received  a  mes- 

'*  sage  by  one  of  the  servants,  that  the  Duke  wanted  to  see 

**  him.    And  having  gone  to  the  Duke,  his  Grace  informed 

"  him  that  he  now  found  it  was  not  likely  that  he  should 

'*  get  the  better  of  his  illness,  and  that  therefore  it  was  ne- 

'*  cessary  to  execute  those  deeds  which  he  had  so  long  in- 

**  tended,  and  that  so  soon  as  the  visit  of  the  physicians 

"  was  over,  he  would  send  for  the  deponent,  and  give  him 

**  his  instructions." 

Accordingly,  at  the  appointed  time,  Mr.  Dundas  was  de- 
sired to  attend  the  Duke.  He  deponed,  **  That  after  the 
"  physicians  had  gone  away  (on  the  Sunday  evening),  the 
"  deponent  was  again  desired  to  attend  the  Duke,  and  there 
«<  being  no  table  in  the  room,  his  Grace  desired  one  of  the 
"  servants  to  bring  in  a  table,  and  materials  for  writing: 
''  That  this  was  accordingly  done,  and  the  Duke  proceeded 
"  to  give  the  deponent  his  instructions ;  and  the  Duke  hav- 
"  ing  given  the  deponent  instructions  with  regard  to  seve- 
^'  ral  legacies,  proceeded  to  dispose  of  the  reversion  of  his 
*'  fortune,  by  giving  the  liferent  to  his  sisters,  and  a  fourth 
"  part  of  the  fee,  upon  their  deaths,  to  Mr.  Charles  Baillie, 
"  a  fourth  to  Sir  Henry  Hay  -MacdougaU,  and  a  fourth  to 
*'  Sir  John  Scott ;  and  he  then  desired  the  deponent  to  go 
"  and  put  those  instructions  into  a  regular  shape,  and  that. 
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1812.       "  by  the  time  this  was  done,  he  would  consider  what  he  was 

.    "  to  do  with  the  remaining  fourth :  That  the  deponent  put 

MB^  &c,      ««  all  these  instructions  down  in  writing,  as  the  Duke  gave 
WAUCHOPB     *^  them,  while  he  remained  at  his  bedside." 

&o.  When  Mr.  Dundas  was  engaged  in  preparing  the  deed, 

Mr.  Coutts  Trotter  called  on  the  Duke,  to  see  how  he  was ; 
and  Mr.  Dundas  took  occasion  to  explain  to  him  the  circum- 
stance of  the  Duke  not  having  mentioned  to  whom  he 
wished  the  other  fourth  part  was  to  go.  Mr.  Trotter  said, 
*'  Might  you  not  suggest  a  certain  gentleman  whom  he 
"  named,  and  whose  name  has  been  communicated  to  the 
"  parties,  as  a  proper  person  to  whom  the  fourth  share  might 
"  be  left ;  stating,  as  his  reason,  that  this  gentleman  was  a 
"  particular  friend  of  the  Duke,  and  was  much  with  him  in 
"  Scotland.  That  the  deponent  said,  That  it  was  rather  a 
"  delicate  thing  to  suggest  any  person  to  the  Duke,  but  that 
"  he  should  do  it.  Depones,  That  soon  afterwards  the  de- 
'*  ponent  went  into  the  Duke'^s  room,  and  informed  his 
"  Grace  that  Mr.  Trotter  had  called  to  inquire  for  him,  and 
**  the  deponent  informed  the  Duke  that  he  had  asked  Mr. 
'^  Trotter  to  remain  to  witness  the  deed,  and  that  he  had 
"  agreed  to  do  so.  That  the  Duke  said  he  was  much  oUiged 
''  to  Mr.  Trotter.  That  soon  after  the  deponent  suggested 
"  the  person  named  by  Mr.  Trotter  as  the  person  to  whom 
"  the  Duke,  if  he  thought  proper,  might  leave  the  undis- 
"  posed  of  fourth ;  but  the  Duke  said,  '  Certainly  not ;  that 
**  gentleman  (naming  him)  is  a  very  good  man,  but  I  have 
"  no  intention  of  leaving  him  any  part  of  my  fortune.'  De- 
'*  pones,  That  the  Duke  then  said  to  the  deponent.  You 
''  know  very  well  that  I  once  had  an  intention  of  making 
**  a  wider  distribution  of  my  fortune ;  and  he  then  added, 
"  situated  as  he  then  was,  he  considered  it  better  to  give 
*'  Charles  Baillie  the  remaining  fourth,  so  that  he  would 
"  have  one  half.  The  Duke  further  said,  That  he  had  always 
"  a  great  regard  for  him,  and  always  promised  to  do  some- 
"  thing  for  him ;  that  Mr.  Baillie  was  now  beginning  to  have 
"  a  large  family,  and  that  it  would  be  useful  to  him.^ 

If  there  were  any  proof,  stronger  than  another,  for  uphold- 
ing the  Duke's  capacity,  it  was  maintained  that  the  reason 
given  for  this  disposal  of  the  remaining  fourth  to  Mr.  Bail- 
lie,  was  conclusive.  Nay,  it  was  further  stated,  and  proved 
by  the  note  of  instructions,  that  the  Duke  gave  a  reason  for 
all  his  legacies,  which  was  not  the  act  of  a  man  wanting  in 
capacity.    For  example,  the  one-fourth  to  Sir  John  Scott,  was 
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accompanied  with  the  explanation,  "that  he  understood  his       '^^^* 


estate  was  encumbered,  and  thought  his  legacy  would  do  ^^ 

**  him  good,"  and  so  with  others.     In  the  instructions,  the  «. 

legacy  to  Mr.  Wauchope  was  first  put  down  at  £500 ;  but  wauchopk, 
when  the  deponent  read  over  the  instructions,  the  first  time 
he  came  to  Mr.  Wauchope's  legacy,  the  Duke  said,  "  No ; 
•'  let  Mr.  Wauchope  have  £1000."  *' Depones,  That  while 
**  the  Duke  was  giving  the  deponent  these  instructions  the 
**  first  time,  he  told  the  deponent  where  he  would  find  a 
"  sealed  parcel,  and  desired  the  deponent  to  bring  it  to  him^ 
''  which  the  deponent  did.  Depones,  That  the  Duke  ex- 
"  plained  to  the  deponent  that  his  reasons  for  vnshing  to 
"  have  the  said  parcel  was,  in  order  to  see  whether  it  con* 
*•  tained  a  bond  of  annuity  in  favour  of  a  particular  person 
*'  in  London f  for  whom  he  intended  to  provide.  Depones, 
''  That  the  sealed  parcel  contained,  among  other  papers,  a 
"  sealed  letter,  addressed  to  the  deponent,  in  which  was 
'*  enclosed  a  bond  of  annuity  in  favour  of  the  person  named 
**  by  the  Duke." 

The  mode  in  which  the  Duke  bequeathed  tokens  of  regard 
to  his  particular  friends,  also  tended  to  confirm  the  evidence 
as  to  his  capacity.  "  To  John  Crawford,  Esq.  of  Auchin- 
**  aimes,  my  gold  watch  by  Mudge,  with  my  cypher  engraved 
**  upon  it,  as  a  mark  of  my  regard  ;  and  to  Sir  Lucas  Pepys, 
'*  Bart,  my  best  gold  watch  by  Mudge."  The  minutise  of 
these  bequests  must  have  been  totally  unknown  to  Mr. 
Dundas. 

When  the  deed  was  finished,  it  was  carried  to  the  Duke 
and  read  over  to  him.  **  The  deponent  read  it  over  to  him, 
''  but  first  asked  his  Grace  if  he  would  allow  Mr.  Trotter  to 
*'  come  in ;  but  the  Duke  declined  this,  saying,  there  was 
**  no  occasion  for  it ;  and  there  was  no  person  but  the  de- 
*'  ponent  in  the  room  with  the  Duke  when  the  deponent  read 
"  over  the  deed  to  him.  Depones,  That  after  he  had  read  over 
''  the  deed,  ho  asked  the  Duke  if  it  was  convenient  for  him 
"  to  sign  it  then,  and  the  Duke  said  that  it  was  convenient, 
"  and  desired  that  the  witnesses  might  come  in ;  whereupon 
''  Mr.  Trotter,  Mr.  Winter  the  apothecary,  and  some  of  the 
"  servants  came  into  the  room.  When  Mr.  Trotter  came  in 
"  the  Duke  asked  him  how  he  did,  and  said  he  was  obliged 
"  to  him  for  waiting  so  long  to  be  a  witness  to  that  occasion, 
"  or  words  to  that  purpose  ;  and  the  Duke  asked  how  Mr. 
<*  Coutts  was.''  Mr.  Coutts  Trotter,  in  his  evidence,  stated 
that  after  the  will  was  finished,  Mr.  Dundas  carried  it  to  the 
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1812.        Duke,  and  he  heard  Mr.  Dundas  reading  laud  for  some  timo 

to  the  Duke.     *•  The  deponent  then  went  into  the  Duke's 

KBB,  &c.  (t  room,  and  saw  the  Duke  execute  the  will-  Depones, 
wAucBOPK,  "  That  when  he  went  into  the  room,  the  Duke  was  in  bed 
^^'  '*  at  the  further  end  of  the  room,  and  upon  seeing  the  de- 
**  ponont  advance,  said,  <  Trotter,  how  do  you  do  ?  This  is 
tt  (  y^fy  ]qq  j  Qf  jQn^'  i^Q  j  shook  the  deponent  by  the  hand ; 
'*  to  which  the  deponent  made  answer,  expressing  bis  regret 
*'  to  see  him  in  that  situation.  Depones,  That  the  Duke 
**  did  not  appear  to  him  to  be  so  very  ill  as  he,  the  depon- 
**  ent,  expected  to  find  him.  That  the  Duke  spoke  with  a 
"  firm  and  strong  voice.  In  signing  the  deed,  depones, 
**  There  was  some  difficulty,  from  the  Duke  having  asked 
**  his  spectacles,  which  could  not  be  readily  found,  upon 
**  which  his  Grace  expressed  some  disappointment.  Depones, 
"  That  at  first  the  Duke  attempted  to  subscribe  the  will 
"  when  lying  horizontally  in  bed ;  but  finding  that  the  atti- 
*'  tude  was  inconvenient,  by  making  the  ink  recede  from  the 
*'  point  of  the  pen,  he  was  lifted  up,  and,  in  a  sitting  posi- 
*'  tion,  subscribed  his  name  twice  to  the  will,  which  was  laid 
"  before  him.  Depones,  That  the  Duke,  in  affixing  his 
"  name  at  each  time,  asked  if  it  would  do ;  to  which  the 
'*  deponent  gave  some  encouraging  answer.  Depones,  That 
*<  deponent  observed  that  one  of  the  signatures  by  the  Duke 
*'  was  mis-spelled ;  but  that  neither  he  nor  Mr.  Dundas  re- 
'*  presented  that  circumstance  to  the  Duke ;  and  after  the 
"  Duke's  subscribing  the  will,  he  was  assisted  into  his  former 
''  position,  and  wished  the  deponent  a  good  night,  vrith 
"  some  friendly  expression  of  hoping  to  see  him  again 
"  soon." 

John  Battiste  depones,  **  That  he  was  called  in  to  vritness 
*'  the  Duke's  will ;  that  the  Duke  was  at  this  time  in  bed, 
'*  lying  upon  his  back.  That  he  attempted  to  sign  the  will 
*'  in  that  position,  but  could  not  do  it  as  he  lay,  as  the  ink 
"  would  not  shade,  upon  which  Mr.  Winter  and  the  depon- 
"  ent  raised  him  up  in  his  bed,  and  put  pillows  behind  him, 
"  and  then  the  Duke  signed  the  will.  Depones,  That  either 
•'  Mr.  Trotter  or  Mr.  Dundas  said  to  the  Duke,  •  You  had 
'*  *  bettor  lie  down,  and  not  fatigue  yourself,  as  you  have 
''  '  got  another  paper  to  sign.'  And  the  Duke  did  accord- 
"  ingly  lie  down,  and  he  afterwards  raised  himself  up  vrith- 
"  out  assistance,  saying,  I  think  I  can  do  it  now.  Depones, 
'*  That  when  the  Duke  began  to  sign  the  second  time,  he 
"  had  not  his  spectacles  on.    That  the  deponent  remarked 
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•'  that  the  Duke  had  not  got  his  spectaoleB  on,  and  Mr.  Win-       '812. 

*•  ier  immediately  whipt  or  put  them  on  before  the  Duke    "" 

•*  knew  any  thing  about  it,  without  the  Duke  saying  a  word.    *""\ 
"  And  the  Duke  then  observed^  that  he  belieyed  he  had  left  wauchopm, 
"offatU,"  *'^- 

On  the  subject  of  the  Duke's  capacity,  Mr.  Dundas  de- 
**  poned,  in  answer  to  an  interrogatory,  "  That  the  Duke 
"  was,  to  the  best  of  the  deponent's  knowledge,  as  capable 
•'  of  making  a  will  as  ever  he  was  in  his  lifetime ;  if  the  de- 
'*  ponent  had  been  of  opinion  that  the  Duke's  faculties  were 
"  impaired,  or  that  he  was  incapable  to  make  a  will,  he,  the 
"  deponent,  would  not  have  presented  a  will  to  him  to  sign." 
Mr.  Trotter  deponed,  '*  That  the  Duke  was  in  possession  of 
'*  his  faculties,  and  knew  what  he  was  doing.  Interrogated, 
"  Whether,  if  the  Duke  had  then  made  a  draught  on  him 
"  of  £500,  he  would  have  held  himself  safe  to  pay  ?  Depones, 
*'  That,  in  point  of  form,  from  the  deponent's  being  present, 
"  the  Duke  could  not  make  a  draft  upon  him  as  a  banker ; 
'*  but  had  he  given  the  deponent  any  written  direction  for  the 
'*  disposal  of  money  to  that  amount,  he  would  not  have  re- 
"  fused  it."  John  Battiste  deponed,  **  That  the  Duke  was 
'*  in  possession  of  his  intellects,  though  weak  in  body." 
James  Elliot  and  William  Frazer,  two  of  the  Duke's  ser- 
vants, who  attended  him  constantly  to  the  last,  concurred 
in  opinion,  that  his  mental  faculties  were  entire ;  and  Mr. 
Winter,  the  apothecary,  deponed,  "  That  the  Duke,  the 
"  night  before  he  died,  was  quite  collected,  but  was  so  weak 
'*  in  bed  as  to  be  scarce  able  to  perform  it,  and  was  badly 
"  done  at  last."  Mr,  Winter  added,  *'  That  he  was  at  times 
"  confused,  but  that  this  may  have  arisen  from  the  compos- 
"  ing  medicines  prescribed  for  him  by  his  physicians." 

Mr.  Dundas  had  been  called  as  a  defender,  being  one  of 
the  trustees  appointed,  but^  on  production  of  a  renunciation 
of  his  office  of  trustee,  and  also  of  the  legacy  left  to  him  of 
£1000,  he  had  been  assoilzied  from  both  actions. 

The  cause,  with  the  proof,  was  reported  to  the  Court. 
The  Court  afterwards  unanimously  pronounced  the  follow- 
ing interlocutor  : — <*  The  Lords  having  advised  the  state  of  Dec.  21,  ie05. 
**  the  process,  writs  produced,  testimonies  of  the  witnesses, 
"  &c.,  Repel  the  reasons  of  reduction  on  the  head  of  incapa- 
"  city ;  sustain  the  defences  in  so  far  as  regards  the  move- 
"  able  or  personal  estate ;  assoilzie  the  defenders  to  that 
**  extent,  and  decern.  But  quoad  the  heritable  estate  in 
"  Scotland,  ordain  both  parties  to  prepare  and  give  in  me- 


XBR,  &C. 
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1812,       "  morials  to  the  Court  upon  the  question  of  deathbed."    On 
reclaiming  petition  the  Court  adhered. 
Against    these    interlocutors    the    present    appeal    was 
wArcHoPE,  brought  to  the  House  of  Lords. 

Ja    23^*1806      -Pfc<3kferf  by  the  Appellants. — Because  it  is  established  by 

and' Feb.  24, '  ^^^  evidence  that  the  Duke  of  Roxburghe  was  not  of  a  sound 

1807.  disposing  mind,  or  possessed  of  his  faculties  in  a  sufficient 

degree,  when  it  is  alleged  that  he  gave  instructions  for,  and 

executed  the  testamentary  instrument  in  question. 

Pleaded  for  the  Respondents, — The  whole  circumstances 
which  took  place  at  the  execution  of  the  deed,  together  with 
the  instructions  given  by  the  Duke  in  regard  to  the  particu- 
lar bequests,  which  were  numerous,  and  the  whole  evi- 
dence, demonstrate  that  his  Grace  was  of  sound  disposing 
mind.  Also,  that  the  instructions  given  to  make  the  will 
were  the  spontaneous  dictate  of  his  own  ^mind,  and  not 
brought  about  by  importunity,  solicitation,  or  suggestion 
from  any  person  whatever ;  that  these  instructions  were  im- 
plicitly followed,  and  the  instrument,  when  copied,  read 
over  to  the  Duke,  in  an  audible  voice,  who  expressed  his 
entire  approbation  of  it ;  and  that  it  was  afterwards  regu- 
larly executed  by  the  Duke,  and  acknowledged  to,  and  at- 
tested by  subscribing  witnesses,  of  characters  altogether  un- 
exceptionable. 

After  hearing  counsel. 

Lord  Chancellor  (Eldon)  said, — 
"  My  Lords,— 

"  Perhaps  I  ought  to  apologize  to  your  Lordships  for  what  I  did 
in  the  present  case,  a  proceeding  not  usual  with  me.  I  stopped  the 
respondents'  counsel,  in  his  commencement,  to  ask  if  they  meant  to 
press  for  costs.  I  did  so,  because  I  was  impressed  with  a  convictian, 
clear  of  all  doubt,  that  the  unanimous  judgment  of  the  Court  of 
Session  was  right. 

**  I  also  approve  of  what  the  respondents'  did,  in  dedining  to 
claim  costs,  because  the  expectation  of  the  Ladies  Ker  may  have 
been  naturally  enough  raised  in  regard  to  the  inheritance  of  thdr 
brother's  estates,  which  might  generate  an  anxiety  with  regard  to  hia 
will,  and  the  manner  in  which  it  was  executed. 

^*  The  two  circumstances  which  pressed  most  upon  my  mind  wane, 
I.  That  the  Duke's  name  was  mispelt  in  his  signature  ;  and,  2d. 
That  it  appears  the  Duke  had  not  made  up  his  mind  to  whom  he 
should  leave  the  remaining  fourth  of  his  property. 

**  As  to  the  first  of  these  points,  what  weight  is  due,  (and  some 
weight  is  due  to  it),  can  only  be  determined  by  examining  the 
rest  of  the  evidence.     God  forbid  that  one  of  the  most  valuable 
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rights  belonging  to  us,  of  disposing  on  deathbed  of  what  we  may        ^®*^* 
have  acquired  in  Kfe,  should  be  taken  from  us,  because  the  palsied  ^~ 

hand  may  then  refuse  to  do  its  office.    There  are  fair  objections  to     ^^^^    ^' 
the  eridence  of  some  of  the  senrants  on  the  score  of  interest ;  but  I    wauchopb, 
see  this  matter  of  the  Duke's  subscription  explained  by  one  of  the         ^c* 
serrants,  joined  to  an  affecting  circumstance  of  his  attachment  to  his 
master.     He  states  that  part  of  the  subscription  was  done  without 
spectacles,  and  that  the  Duke  then  called  for  his  spectacles,  and  that 
Mr.  Winter  put  them  on. 

"  With  regard  to  the  other  circumstances,  it  appears  that  when 
the  Duke  set  about  making  a  will,  Mr.  Dundas  put  questions,  and 
got  answers,  and  thus  received  the  proper  instructions. 

**  We  are  not  to  ask  if  there  be  more  or  less  of  delicacy  in  what 
occurred  in  suggesting  the  name  of  a  friend  of  the  Duke  on  this  w> 
casion.     But  to  this  suggestion,  the  Duke  said  no,  *  he  is  a  worthy 

*  man,  but  I  never  intended  to  leave  him  any  part  of  my  fortune. 

*  Let  Mr.  Charles  Baillie  have  a  half  instead  of  a  fourth.'  It  is  im- 
possible for  us  to  allow  ourselves  to  consider  if  there  was  delicacy  in 
this  suggestion'or  not. 

*'  Mr.  Dundas  is  a  person  totally  unknown  to  me.  All  the  judges 
in  Scotland  speak  of  him  as  a  man  of  high  honour  and  character  ; 
and  this  was  admitted  by  the  appellant's  counsel  at  the  bar. 

*'  Allow  me  to  say  that  protection  is  due  from  your  Lordships  to 
a  man  of  honour  and  character  situated  as  Mr.  Dundas  was. 

**  He  did  not  set  himself  forward  to  make  this  will ;  but  he  was 
sent  for  from  Scotland  on  purpose  to  come  to  town  to  make  the  will. 
This  was  done  by  Sir  Lucas  Pepys.  Accordingly,  he  comes  to 
town,  and  he  finds  that  the  opinion  of  the  medical  people  is,  that 
the  Duke  was  not  competent  to  make  a  will ;  and  Mr.  Dundas  was 
of  the  same  opinion,  and,  according  to  ithe  physicians,  repeatedly 
(told  so.) 

'<  He  was  thus  placed  in  a  situation  of  great  difficulty  and  deli- 
cacy. If  he  should  find  the  Duke  capable  of  making  a  will,  and  if 
he  does  thereupon  act  with  firmness,  he  ^ust  foresee  that  his  own 
character  was  at  stake,  and  liable  to  be  pulled  to  pieces  by  minute 
observations  on  all  that  should  occur. 

"  What  did  Mr.  Dundas  do  then  ?  There  appears  to  have  been  a 
sort  of  expostulation  between  him  and  Sir  Lucas  Pepys,  as  to  the 
propriety  or  impropriety  of  making  a  will,     Mr.  Dundas  says, '  He 

*  need,  not  be  afraid,  as  he  would  do  not]  ling  improper ;  but  if  the 

*  Duke  gave  correct  instructions,  he  would  execute  them.' 

**  Then  it  appears  from  the  evidence  of  I  lim  and  Mr.  Coutts  Trot- 
ter, that  the  instructions  were  given  at  t^  o  different  intervals,  and 
the  witnesses  were  Mr.  Coutts  Trotter,  Mr .  Winter,  and  one  of  the 
servants.  These  witnesses  all  give  evident  i  to  the  Duke's  capacity ; 
Mr.  Coutts  Trotter  swears,  That  he  would  have  paid  money  on  the 
Duke's  draft  at  that  time.  > 

**^  But  it  is  said,  we  have  the  evidence  of  khe  physicians  strongly  on 
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1812.       the  other  side.     I  can  see  no  inconsistency  in  their  evidence  with 
that  given  by  Mr.  Dandas.    As  to  Winter^  I  should  have  great  dif- 
ficulty in  allowing  him,  in  a  court  of  law,  to  blow  away  the  evidence 
WAUCHOPB,   arising  from  his  attestation,  as  an  instmmentaiy  witneM,  of  the 
&c.         Dake*s  sanity  at  the  time. 

*'  Dr.  Reynolds  says  no  more  than  this,  that  the  Duke  was  in  a 
comatose  state  when  he  saw  him ;  but  he  says,  in  express  words, 
that  he  thinks  the  Duke's  sanity  must  depend  upon  the  evidence  of 
those  who  were  present  when  the  will  was  executed.  Thus  lie  does 
not  undertake  to  say,  that  the  Duke  was  not  capable  to  make  a 
wiU. 

*'  As  to  Sir  Lucas  Pepys^  he  was  of  opinion  that  the  Duke  was 
not  likely  to  be  able  to  execute  a  will ;  he  cautioned  Mr.  Winter  and 
Mr.  Dundas  against  the  execution  of  any  will ;  but  the  will,  not- 
withstanding, was  prepared  by  Mr.  Dundas,  and  witnessed  by 
Winter. 

*^  Then  we  have  Mr.  Winter's  letter  to  Sir  Lucas  on  the  morning 
aflter,  mentioning  that  the  Duke  had  executed  a  will ;  he  notices  the 
difficulty  as  to  the  signature,  that  it  was  badly  done,  but '  he  hi^MS 
'  it  will  do.'  We  have  also  Mr.  Winter^s  letter  to  Sir  O.  Douglas  about 
a  fortnight  afterwards,  in  which  he  mentions  that  the  Duke  was 
*  quite  collected.* 

**  Then  we  see  that  Sir  Lucas  accepts  a  legacy  under  that  wiU* 
There  is  some  evidence  of  his  having  thought  of  the  Duke's  Ddphin 
Classics  ;*  bi^  I  know  Sir  Lucas  Pepys  very  well*  and  am  satisfied 


*  The  Delphin  Classios  here  alluded  to  by  Lord  Eldon,  as  having  been 
prized  by  Sir  Lucas  Pepys,  were  esteemed  of  great  value ;  and.  at  the 
«ale  of  the  Dake's  library,  so  much  celebrated  for  its  having  contained  the 
most  select  and  valuable  collection  ever  ofiered  for  public  sale  in  Eogbuid, 
they  were  keenly  competed  for,  and  boaght  by  the  Duke  of  Norfolk  at  the 
price  of  £500.  They  were  the  first  edition  of  the  work,  bound  in  a  mag- 
nificent style,  as  for  the  French  king's  library,  and  might  well  have 
formed  the  nucleus  of  a  kecond  Pepysian  library.  At  the  same  sale, 
there  was  a  book,  which,  if  i  lot  of  more  transoendant  worth,  at  least  brought 
a  much  higher  price.  Th^  was  the  cdebrated  unique  copy  of  the  De- 
cameron of  Boccaccio,  whibh  was  knocked  down  to  the  Marquis  of  Bland- 
ford,  eldest  son  of  the  Dul  e  of  Marlborough,  at  the  large  sum  of  £2260, 
the  then  Lord  Althorpe  1  >eing  the  bidder  against  him.  It  is  said  that 
Lord  Althorpe,  after  havii  ig  gone  as  far  as  prudence  would  dictate  in  the 
competition,  stopped  short,  exclaiming  to  his  brother  near  him,  '*  What 
*^  would  our  grandmother  i  Ay  to  this  ?**  The  wholesome  respect  in  which 
he  held  that  lady  operatei  i  fortunately  in  this  instance ;  for  the  Deca- 
meron was  sometime  afte  rwards  sold  a  second  time,  apparently  under 
disadvantageous  circumsta  aces.  At  this  sale  it  was  bought  by  Messrs. 
Longman  &  Co.  at  nine  hi  undred  gmneas,  for  Lord  Spencer,  and  it  now 
forms  a  part  of  the  Althor^  %e  Library,  now  one  of  the  noblest  in  England. 
^^Vide  Dr.  Dibdin*s  *'  iE^dis  Althorpianise,''  with  account  of  the  Al- 
thorpe Library. 

The  first  Duke  of  Roxbfurghe  had  bought  the  Decameron  for  £100. 
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that  he  would  not  have  taken  any  legacy  under  a  will  which  he  con-         1^^^- 
sidered  to  be  bad. 


"  Am  we  have  here  the  dear  evidence  of  the  person  who  prepared  ^^^g^^^^' 
the  will,  and  of  the  three  instrumentary  witnesses,  I  am  clearly  of     kbr,  &c. 
opinion  that  the  judgment  ought  to  be  affirmed.*' 

It  was  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  bo,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  V.  Gibbs^  Wm.  Adam^  W.  Caurtenay. 
For  the  Respondents,  Sir  Samuel  Ramillyt  Henry  Erskine^ 

David  Monypenney. 


>  Appellants; 


John  Wauchopb,   W.S.,    only    accepting  ^ 

Trustee  of  the  deceased  John,  Dukb  of 

RoxBUROHB ;  the  Rev.  Charles  Baillib, 

Second  Son    of   the   late   Honourable 

Gborob    Bailub    of    Mellerstain,   now 

Archdeacon   of  Cleveland;    Sir  John 

Scott  of  Ancrum,  Bart.;   Sir  Hbnry 

Hay  Makdougall  of  Makerston,  Bart. ; 

and  Others,  .... 

Lady  Essbx  Ebr,  and  Lady  Mary  Ebr, 

Daughters  of  Robbrt,  Dukb  of  Rox-  i 

BUROHB,  deceased;  and  Sisters  of  the yRespandents, 

late  Duke,  John:  and  Jambs  Thomson,  L 

W.S.,  their  Attorney,  .  J 

House  of  Lords,  21st  Feb.  1812. 
(Reduction  on  the  head  of  Deathbed.) 

Dbatbbbd—Reduction  ex  capitb  LEon. — A  trust-deed  was  exe- 
cuted by  John,  Duke  of  Roxburghe,  in  Uege  poustie^  conveying 
his  heritable  and  moTeable  estate  to  trustees  at  his  death,  for  these 
purposes ;  (1.)  To  pay  his  debts.  (2.)  To  pay  annuities  and  le- 
gacies ;  and,  (3.)  To  settle  the  residue  on  such  person  or  persons 
as  he  had  or  should  afterwards  appoint,  by  deed  executed  by  him 
at  any  time  during  his  life.  He  executed,  on  deathbed,  this  deed 
of  instructions  to  his  trustees,  and  this  deed,  in  so  fiar  as  it  affected 
the  heritable  estate,  was  sought  to  be  reduced.  Held,  that  by  the 
trust  deed,  the  Duke  had  not  divested  himself  of  the  heritable 
estate, — ^that  the  heir  at  law's  right  still  existed  until  the  moment 
of  the  Duke*s  death ;  and  that  the  deed  executed  by  the  Duke  on 
deathbed  was  reducible,  in  so  far  as  his  unentailed  heritable  estate 
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1812.  vas  concerned,  leaying  it  and  the  trust  deed  to  hare  effect  as  to 

.        the  moyeable  estate. 


WAUOHOPS, 

&c.  The  present  action  is  the  redaction  raised  by  the  respon« 

KBB^  &c,  d^^^B^  to  set  aside  the  deed  of  instructions  and  disposition  of 
19th  March  1804,  in  so  far  as  the  Duke  of  Roxburghe's  un- 
entailed  heritable  estate  was  concerned,  on  the  ground  of 
1803.  deathbed.  It  was  seen  that  a  previous  trust  deed  had  con- 
veyed his  whole  heritable  and  moveable  estate  to  the  appel- 
lants, as  trustees  for  these  purposes,  1.  To  pay  his  debts ; 
2.  Legacies  and  annuities;  and,  3.  To  convey  and  make 
over  the  residue  to  any  person  or  persons  he  should  appoint 
at  any  time  during  his  life.  This  latter  deed  was  accord- 
ingly executed,  and  called  the  deed  of  instructions  on  death- 
bed. 

The  facts,  as  to  the  execution  of  this  deed,  and  the  evi- 
dence led,  are  fully  set  forth  in  the  preceding  appeal ;  and 
it  has  been  seen  that  the  Duke  died  on  the  evening  of  the 
day  on  which  the  deed  was  executed.   In  this  case,  the  Court 
had  ordered  memorials  as  to  the  question  of  deathbed. 
When  these  were  given  in,  the  Court  pronounced  this  in- 
Julj  8  and  9,  terlocutor :  ^*  The  Lords  reduce,  decern,  and  declare,  in 
1806.  K  terms  of  the  pursuers'  libel,  in  so  far  as  relates  to  the 

"  whole  heritable  subjects  conveyed  by  the  trust  deed, 
"  dated  the  5th  day  of  November  1803,  and  descendable 
''  to  the  pursuers  as  heirs  alioqui  successurcB  under  the  titles 
'*  thereof,  which  stood  in  the  person  of  John  Duke  of  Box- 
*'  burghe,  exclusive  of  the  mortis  causa  settlements  executed 
"  by  his  Grace,  and  decern  and  declare  accordingly.  Bat 
"  in  so  far  as  regards  the  heritable  property  conveyed  by 
'<  the  trust  deed,  and  descendable  to  the  Duke's  heirs 
"  male  by  the  titles  thereof,  remit  to  the  Lord  Ordinary  to 
Nov.  25,1806. «  hear  parties  thereon."*  On  reclaiming  petition  the  Court 
adhered. 


*  Opinions  of  the  Judges : — 

Lord  President  Campbell  said, — *^  The  challenge  on  this  head 
{Deathbed)  is  clearly  well  founded  as  to  the  heritable  estate. 

<^  Heirs  alioqui  successuroe  were  not  excluded  by  the  trust-deed, 
(which  was  in  liege  poustie)^  but  remained  in  their  proper  place  till 
the  Duke  came  to  be  on  deathbed.  It  was  too  late  then  to  execute 
a  deed  of  any  kind,  to  have  the  effect  of  displacing  them,  and  intro- 
ducing other  heirs. 

'*  The  trust-deed,  so  £eu:  as  it  goes,  neither  is  nor  can  be  challen- 
ged^ but  the  trustees  must  denude  of  the  heritable  estate  in  fovoor 
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After  some  farther  procedure  before  the  Lord  Ordinary,         1812. 
is  Lordship,  of  consent,  disjoined  the  two  actions  which     — — — 
ad  been  conjoined,  and  allowed  them  to  be  separately  ex-         ^^^      * 
"acted,  but  refused  to  allow  an  interim  decree,  and  appoint-  v. 

i  them  to  lodge  their  accounts  in  fourteen  days.  ^eh  12  1807. 

Against    these    interlocutors   the    present    appeal   was 
rought  to  the  House  of  Lords. 

Pleaded/or  the  Appellants. — 1.  The  trust  disposition  exe- 
ated  by   the   Duke  of  Roxburgh  in   liege  poiistie,  on  5th 


*  the  heirs  at  law,  after  executing  the  other  purposes  of  it,  i.e.  after 
ijiog  debts  and  legacies,  and  accounting  for  the  whole  personal 
r  moTeable  estate  to  the  residuary  legatees.  The  heirs  at  law,  by 
illing  upon  them  to  denude  the  heritable  estate,  are  not  homologa- 
ng  the  deathbed  deed,  but  the  reverse.  The  very  ground  of  their 
3tion  is,  that  the  last  deed  can  have  no  effect  as  to  the  heritage. 
lie  effect  of  the  trust-deed  was  not  to  change  the  state  of  the 
eritage,  and  instantly  to  convert  into  moveable  estate.  The  deed 
smained  in  the  granter*s  power,  and  was  to  have  no  effect  at  all, 
ren  as  a  mandate  to  sell,  till  his  death,  and  at  that  moment  the  suc- 
ission  to  the  moveable  estate  fell  by  law  to  the  sisters,  as  heirs  at 
iw. 

**  It  is  said  that  nothing  remained  with  the  Duke  or  his  heirs, 
at  a  personal  right  of  calling  the  trustees  to  account.     Bat  this  is  a 
listaken  view  of  that  case.     The  estate  itself  remained,  and  was  an 
eritable  estate  at  his  death,  no  matter  whether  in  his  own  person 
r  in  a  trustee  for  him.     The  right  of  the  trustee  was  merely  nomi- 
al.     The  truster,  by  means  of  his  trustees,  held  even  the  feudal 
Ight,  t.  e.  the  substantial  right.     Fide  case  of  Campbell  in  regard  to  Speirs  v.  Sir 
oting.     Suppose  it  could  with  propriety  be  called  a  personal  estate,  Alexander 
:  was  a  personal  right  to  lands,  which  is  heritable.    The  word  per-  ^*™P^®^^  . 
onal  is  too  often  confounded  with  moveable^    The  trustees  cannot  p.  201.  * 
ow  exercise  the  power  of  selling,  if  the  heirs  at  law  choose  rather 
0  have  the  subject  itself  in  kind.     Cases  of  Durie,  &c.     In  short, 
be  ulterior  destination  has  now  feUen  to  the  ground,  and  the  man- 
ate  contained  in  the  trust-deed  has  so  far  become  ineffectual.    The  Willoch  v. 
ecided  cases  are  all  clear  in  favour  of  the  pursuer,  and  the  case  of  Duchterlony, 
>iichterlony  no  exception.     The  last  deed  having  been   executed  j^^p*  5539-   ' 
ebUo  tempore^  the  sole  question  was,  Whether  it  would  be  rejected  House  of 
lerely  on  account  of  its  form,  that  is,  because  it  was  in  the  shape  of  Lords,  ante 

latter  will,  though  truly  a  declaration  of  purposes.    This  was  what  ^^  '  *"*  ^' 
iord  Braxfield  alluded  to  in  his  observations,  p.  35  of  the  memorial.  Kyde  v. 
lie  case  of  Kyde  he  thought  different,  the  will  there  being  a  sub-  Davidson, 
tantive  not  a  relative  deed.     It  is  too  critical  to  set  aside  a  relative  u°^'  ^^^* 
eed,  merely  on  account  of  form.     The  Duke  could  not  reserve  to  Lords,' ante 
ioiself  the  power  of  dispensing  with  deathbed.  vol.  iv.  p.  G3. 

TOL.  V.  2  o 
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1812.        November  1803,  reserves  to  his  Grace,  in  express  terms,  the 

power  of  directing  his  trustees,  by  any  deed  exocated  even 

on  deathbed,  as  to  the  disposal  of  the  price  or  produce  of 
his  property  invested  in  them.  This  trust  disposition  thus 
KKn,  &c.  contains  a  reservation  of  power  to  the  Duke  to  do  that 
very  thing  which  the  respondents  now  challenge.  This 
reservation  is  a  condition  of  the  trust  disposition ;  and  as 
the  respondents  connect  themselves  with  the  trust  disposi- 
tion, and  make  use  of  it  as  their  title,  they  have  no  right  to 
object  to  the  exercise  of  these  several  powers  which  are 
contained  in  the  deed,  and  on  account  of  which  it  appears 
chiefly  to  have  been  framed.  2.  The  Duke  of  Roxburghe 
was  eflectually  denuded  of  his  whole  unentailed  heritable 
estate  in  Scotland,  and  the  trustees  were  invested  in  that 
estate  by  means  of  the  trust  disposition  of  5th  Nov.  1803, 
which  was  executed  when  his  Grace  was  in  liege poustie.  It 
was  this  deed  which  divested  his  Grace  of  his  heritage,  and 
disappointed  his  heirs  at  law.  But  of  this  deed  no  reduc- 
tion is  brought,  or  can  be  attempted.  The  subsequent  deed 
of  instructions  to  his  Grace's  trustees,  which  alone  is  the 
subject  of  challenge  in  the  present  action,  was  not  a  con- 
veyance of  his  heritable  property,  for  of  that  he  had  been 
previously  divested,  but  merely  a  destination  of  the  price  or 
produce  of  his  lands,  and  was  not  therefore  a  deed  of  that 
nature  which  can  be  set  aside  ex  capite  lecti,  3.  It  is  a 
circumstance  which  enters  deeply  into  the  consideration  of 
this  case,  that  the  deed  under  reduction  was  not  the  effect 
of  solicitation  from  any  quarter ;  and  that  a  settlement  of 
this  kind  was  long  contemplated  byhis  Grace  aftermuch  deli- 
beration, and  was  often  spoken  of  by  him  to  his  agent  as  being, 
in  the  situation  of  his  Grace's  family,  the  most  rational  set- 
tlement that  could  be  made.  It  was  thus  a  deliberate  act 
of  the  Duke's  own  mind,  unprompted  and  unsolicited  ;  and 
in  so  far  as  the  respondents  were  deprived  by  it  of  the  fee 
of  the  brother's  estate,  and  restricted  to  the  liferent  of  pro- 
perty worth  at  least  £120,000,  it  was  in  consequence  of  the 
Duke'^s  fixed  resolution,  framed  for  wise  reasons,  salutary  to 
the  respondents  themselves,  and  which  the  Duke  had  de- 
termined upon  for  a  course  of  years.  The  law  of  deathbed 
was  not  intended  to  strike  against  deeds  of  this  descnption. 
In  such  a  case,  the  tendency  of  the  law  is  ut  voluntcis  testa- 
toris  sortiatur  effectum. 

The  appellants  admit  that  the  deed  19th  March  1804  was 
executed  on  deathbed,  and,  consequently,  that  it  was  liable 
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to  bo  sot  aside  by  bia  Graco's  heirs  at  law,  so  far  as  any  real       1812. 
interest  in  his  heritable  estates  remained  with  the  Duke  at    


the  time  of  his  death ;  but  they  maintain  that  no  such  real    waochopb, 
estate  remained  in  him  at  his  death,  because  he  had,  by  the 


V. 


trust,  5th  November  1803,  previously  divested  himself  of  all  «^«»»  &«• 
such.  That  by  that  deed  the  estates  were  vested  in  trus- 
tees in  order  to  be  sold,  and,  consequently,  nothing  remain- 
ed in  the  Duke,  or  his  representatives,  but  a  right  to  call 
upon  the  trustees  to  account  for  the  money  received  for  the 
estates.  Cases  have  been  decided  where  the  heir  who  ac- 
cepts an  estate,  during  the  lifetime  of  the  grantor,  with  condi- 
tions that  he  should  be  at  liberty  to  change  it  by  any  deed 
made  even  on  deathbed,  could  not  quarrel  any  such  deed  so 
made  by  the  grantor ;  this  same  rule  must  apply  here.  The 
deed  of  5th  November  1803  conveyed  the  heritable  estate 
for  trust  purposes  in  liege  poustie^  and  therefore  the  law  of 
deathbed  is  out  of  the  question. 

Pleaded  far  the  Respondents. — Because  by  the  common 
and  statute  law  of  Scotland,  the  person  who,  in  the  charac- 
ter of  heir,  is  entitled  to  succeed  to  the  real  property  of 
any  species,  or  the  heritable  estate  of  any  kind,  of  a  prede- 
cessor, or  ancestor,  as  things  stand  sixty  days  before  his 
death,  may  set  aside  every  deed  made  in  that  interval,  by 
which  his  succession  is  attempted  to  be  defeated  or  en- 
croached upon,  or  by  which  ho  suffers  any  prejudice,  pro- 
Tided  that  the  ancestor  had,  at  the  time  of  executing  such 
deed,  contracted  the  disease  which  terminated  in  his  death. 
That  this  is  an  accurate  definition  of  what  is  styled  the  law 
of  deathbedj  with  the  modification  introduced  by  the  statute 
1696,  cannot  be  controverted.  Tho  question  then  is.  Whe- 
ther the  respondents,  as  tho  heirs  general  of  the  late  Duke 
of  lioxburghe,  could  be  prejudiced  by  the  operation  of  that 
instrument  which  ho  is  said  to  have  executed  on  tho  19lh 
of  March  1804,  when  it  is  admitted  that  he  was  in  a  legal 
sense  upon  deathbed  ?  Or  whether  they  would  reap  a  be- 
nefit by  sotting  it  aside  ?  The  appellants  attempt  to  main- 
tain the  negative,  and  the  respondents  venture  to  assort, 
that  a  more  desperate  attempt  has  never  been  made.  What 
the  appellants  say  is,  that  the  Duke  had  no  keal  estate  or 
interest  whereupon  that  instrument  could  operate,  or  which 
the  respondents  could  take  as  his  heirs,  because  ho  had 
divested  himself  and  his  heirs  of  the  whole  by  tho  trust  deed 
6th  November  1803,  when  he  was  in  liege  poustie^  tho  state 
opposed  to  deathbed.     All  that  remained  in  him  after  tho 
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1812.        November  1803,  reserves  to  his  Grace,  in  expreae  terms,  the 

power  of  directing  his  trustees,  by  any  deed  exocated  even 

on  deathbed,  as  to  the  disposal  of  the  price  or  produce  of 
V.  his  property  invested  in  them.     This  trust  disposition  ihoB 

KKR,  &c.     contains  a  reservation  of  power  to  the  Duke  to  do  that 
very  thing  which  the  respondents  now  challenge.      This 
reservation  is  a  condition  of  the  trust  disposition ;  and  as 
the  respondents  connect  themselves  with  the  trust  disposi- 
tion, and  make  use  of  it  as  their  title,  they  have  no  right  to 
object  to  the  exercise  of  these  several  powers  which  are 
contained  in  the  deed,  and  on  account  of  which  it  appears 
chiefly  to  have  been  framed.     2.  The  Duke  of  Roxburghe 
was  eflfectually  denuded  of  his  whole  unentailed  heritable 
estate  in  Scotland,  and  the  trustees  were  invested  in  that 
estate  by  means  of  the  trust  disposition  of  5th  Nov.  1803, 
which  was  executed  when  his  Grace  was  in  liege pouatie.    It 
was  this  deed  which  divested  his  Grace  of  his  heritage,  and 
disappointed  his  heirs  at  law.     But  of  this  deed  no  reduc- 
tion is  brought,  or  can  be  attempted.    The  subsequent  deed 
of  instructions  to  his  Grace's  trustees,  which  alono  is  the 
subject  of  challenge  in  the  present  action,  was  not  a  con- 
veyance of  his  heritable  property,  for  of  that  he  had  been 
previously  divested,  but  merely  a  destination  of  the  price  or 
produce  of  his  lands,  and  was  not  therefore  a  deed  of  that 
nature  which  can  be  set  aside  ex  capite  lecti.     3.  It  is  a 
circumstance  which  enters  deeply  into  the  consideration  of 
this  case,  that  the  deed  under  reduction  was  not  the  effect 
of  solicitation  from  any  quarter ;  and  that  a  settlement  of 
this  kind  was  long  contemplated  by  his  Grace  after  much  deli- 
beration, and  was  often  spoken  of  by  him  to  his  agent  as  being, 
in  tlie  situation  of  his  Grace's  family,  the  most  rational  set- 
tlement that  could  bo  made.     It  was  thus  a  deliberate  act 
of  the  Duke's  own  mind,  unprompted  and  unsolicited  ;  and 
in  80  far  as  the  respondents  were  deprived  by  it  of  the  fee 
of  the  brother's  estate,  and  restricted  to  the  liferent  of  pro- 
perty worth  at  least  £120,000,  it  was  in  consequence  of  the 
Duke'^s  fixed  resolution,  framed  for  wise  reasons,  salutary  to 
the  respondents  themselves,  and  which  the  Duke  had  de- 
termined upon  for  a  course  of  years.     The  law  of  deathbed 
was  not  intended  to  strike  against  deeds  of  this  description. 
In  such  a  case,  the  tendency  of  the  law  is  ut  voluntas  testa- 
toris  sortiatur  effectum. 

The  appellants  admit  that  the  deed  19th  March  1804  was 
executed  on  deathbed,  and,  consequently,  that  it  was  liable 
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to  be  sot  aside  by  his  Grace's  heirs  at  law,  so  far  as  any  real      1812. 

interest  in  his  heritable  estates  remained  with  the  Duke  at 

the  time  of  his  death ;  but  they  maintain  that  no  such  real    wauchopb, 
estate  remained  in  him  at  his  death,  because  he  had,  by  the  v.* 

trust,  5th  November  1803,  previously  divested  himself  of  all  kbb,  &c. 
such.  That  by  that  deed  the  estates  were  vested  in  trus- 
tees in  order  to  be  sold,  and,  consequently,  nothing  remain- 
ed in  the  Duke,  or  his  representatives,  but  a  right  to  call 
upon  the  trustees  to  account  for  the  money  received  for  the 
estates.  Cases  have  been  decided  where  the  heir  who  ac- 
cepts an  estate,  during  the  lifetime  of  the  grantor,  with  condi- 
tions that  he  should  be  at  liberty  to  change  it  by  any  deed 
made  even  on  deathbed,  could  not  quarrel  any  such  deed  so 
made  by  the  grantor ;  this  same  rule  must  apply  here.  The 
deed  of  5th  November  1803  conveyed  the  heritable  estate 
for  trust  purposes  in  lie(/e  poustiej  and  therefore  the  law  of 
deathbed  is  out  of  the  question. 

Pleaded  for  the  Respondents. — Because  by  the  common 
and  statute  law  of  Scotland,  the  person  who,  in  the  charac- 
ter of  heir,  is  entitled  to  succeed  to  the  real  property  of 
any  species,  or  the  heritable  estate  of  any  kind,  of  a  prede- 
cessor, or  ancestor,  as  things  stand  sixty  days  before  his 
death,  may  set  aside  every  deed  made  in  that  interval,  by 
which  his  succession  is  attempted  to  be  defeated  or  en- 
croached upon,  or  by  which  he  suffers  any  prejudice,  pro- 
Tided  that  the  ancestor  had,  at  the  time  of  executing  such 
deed,  contracted  the  disease  which  terminated  in  his  death. 
That  this  is  an  accurate  definition  of  what  is  styled  the  law 
of  deathbed^  with  the  modification  introduced  by  the  statute 
1696,  cannot  be  controverted.  The  question  then  is.  Whe- 
ther the  respondents,  as  the  heirs  general  of  the  late  Uuke 
of  Roxburghe,  could  be  prejudiced  by  the  operation  of  that 
instrument  which  ho  is  said  to  have  executed  on  tho  19lh 
of  March  1804,  when  it  is  admitted  that  he  was  in  a  legal 
sense  upon  deathbed  ?  Or  whether  they  would  reap  a  be- 
nefit  by  setting  it  aside  ?  The  appellants  attempt  to  main- 
tain  the  negative,  and  the  respondents  venture  to  assert, 
that  a  more  desperate  attempt  has  never  been  made.  What 
the  appellants  say  is,  that  the  Duke  had  no  keal  estate  or 
interest  whereupon  that  instrument  could  operate,  or  which 
the  respondents  could  take  as  his  heirs,  because  he  had 
divested  himself  and  his  heirs  of  the  whole  by  the  trust  deed 
6th  November  1803,  when  he  was  in  liege  poustie^  the  state 
opposed  to  deathbed.     All  that  remained  in  him  after  tho 
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1812.        execution  of  that  dood,  according  to  the  appellants,  was  s 

—    right  to  call  on  the  trustees  to  account  for  and  pay  over  the 

wAcrcHopK,  value  received  for  the  real  estates,  when  sold,  which  right 
v.*  was  moveable,  and  might  be  disposed  of  by  will.  Bui  it  id 
KKB,  &c.  perfectly  clear,  in  the  first  place,  that  the  trust  deed  being 
testamentary  and  undelivered,  could  have  no  effect  what- 
ever till  the  Duke  died  ;  notwithstanding  that  deed  be  con- 
tinued to  be  as  much  owner  as  ever  he  was,  and,  conseqaent- 
ly,  had  in  him,  till  the  hour  of  his  death,  an  estate  descend- 
able to  his  heirs,  if  he  did  not  disappoint  their  succession, 
or  so  far  as  he  did  not  disappoint  it  by  that  or  some  other 
deed  executed  in  liege  poustie.  2d.  It  is  equally  apparent 
that  the  appellants  misrepresent  tho  nature  and  terms  of  the 
trust  deed.  The  estates  were  thereby  to  become  vested  at 
the  Duke*s  death,  and  at  that  time  only,  if  he  executed  no 
other  deed,  in  the  trustees,  for  the  special  purposes  therein 
mentioned ;  and  after  they  were  answered,  for  the  benefit  of 
such  person  or  persons,  or  for  such  uses  and  purposes,  as  he 
had  directed  or  should  direct,  by  any  writing  under  his 
hand ;  and  failing  such  directions,  for  behoof  of  his  next 
heirs ;  and  so  far  from  there  being  any  absolute  direction  to 
sell  the  estates,  the  deed  limited  the  power  of  sale  to  such 
parts  or  parcels  as  the  trustees  might  find  necessary  and  ex- 
pedient, for  the  purposes  of  the  trust.  If  the  trust  deed  had 
been  followed  by  no  other,  it  seems  impossible  to  contend 
that  the  trustees  could,  in  spite  of  those  interested  in  the 
residue,  have  disposed  of  more  of  tho  real  estates  than  were 
necessary  to  accomplish  the  special  purposes,  or  of  any  part 
of  those  estates  if  tho  personal  property  was  suflicient  to 
answer  those  purposes.  Tho  residue  must  therefore  have 
been  held  in  trust  for  the  Duke's  heirs.  And  in  face  of  all 
the  decisions,  and  of  common  sense,  it  will  hardly  be  main- 
tained, that  the  law  of  deathbed  does  not  attach  on  real 
estate,  held  through  the  medium  of  a  trustee ;  and,  above 
all,  under  a  trust  created  by  a  testamentary  revokable  deed, 
not  to  take  effect  till  the  death  of  the  grantor.  Perhaps 
the  simplest  view  which  can  be  taken  of  this  case,  and 
surely  tho  most  favourable  for  the  appellants,  is  by  suppos- 
ing the  trust  deed,  as  it  stands,  to  have  been  inter  vivas^ 
and  that  the  trustees  had  been  actually  and  formally  put 
into  possession  during  the  life  of  the  Duke,  and  that  they 
thereby  became  trustees  for  his  creditors  and  donees,  as 
well  as  for  himself;  Would  not  the  Duke  have  then  still 
bad  an  heritable  right  and  interest  in  the  residue  as  to  which 
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he  had  given  no  directions  ?     Gould  the  trustees  have  re-       1812. 
fused  to  reconvey  to  him,  upon  demand,  all  that  was  not    ' 
necessary  to  satisfy  the  prior  purposes?    Could  they,  in   ^^^^^'■» 
spite  of  him,  have  insisted  in  converting  the  whole  into  «. 

money  ?  Certainly  not.  Whatever  right  the  Duke  had  under  *'"'  ^^' 
the  trust,  or  after  creating  it,  must  have  passed  to  his  heirs,  if 
he  executed  no  other  deed.  If  the  whole  real  estates  had  been 
sold,  no  doubt  the  Duke's  right  would  have  been  changed  into 
a  personal  claim  to  the  residue  of  the  money,  but  not  being 
sold  at  his  deathy  his  right  was  either  to  the  whole  heritable 
estate,  or  to  the  residue  of  the  lands^  and  consequently 
vested  in  his  heirs  at  law,  but  for  the  deathbed  deed.  And 
were  it  possible  that  the  trustees  could  be  permitted,  after 
the  Duke^s  death,  in  despite  of  his  heirs,  to  sell  the  whole 
estates  without  necessity,  it  would  not  difference  the  present 
question,  because  the  price  must  belong  to  those  who  had 
the  beneficial  interest  in  the  estates  at  the  time  of  the  sale. 
It  is,  therefore,  undeniable  that  the  respondents,  as  heirs, 
are  prejudiced  by  the  ctfler  deed^  which  restricts  their  right 
to  a  raere  liferent ,  and  makes  them  also  liferenters  of  money  ^ 
instead  of  being  tenants  in  fee  simple  of  land  ;  and  if  it  was 
made  upon  deathbed,  (which  is  admitted),  they  are  entitled 
to  set  it  aside,  so  far  as  they  are  prejudiced.  If  that  deed 
had  not  been  made,  there  was  nothing  to  prevent  the  re- 
spondents taking  up  the  succession  as  heirs  at  law.  Under 
the  deed  1790,  they  were  entitled  to  take  the  estates  in  fee 
simple,  or,  neglecting  that  deed,  had  there  been  no  other, 
they  might  have  been  served  heirs  in  the  property.  The 
trust-deed  of  5th  Nov,  1803,  qualified  by  the  memorandum 
of  the  same  date,  was  truly  nothing,  if  the  Duke  did  not 
execute  a  posterior  appointment.  The  appellants  feel  them- 
selves obliged  to  maintain  that  the  trust-deed  disinherited 
the  heirs  at  law,  and  vested  the  estates  in  the  persons  there- 
in named,  for  the  purposes  therein  mentioned,  and  also 
for  the  purposes  to  be  mentioned  in  any  writing  to  be  made 
afterwards,  even  upon  deathbed :  and  the  heirs  being  thus 
(as  they  contended)  completely  cut  off  by  a  deed  made  in 
liege  poustie^  it  is  nothing  to  them  at  what  time,  or  under 
what  circumstances,  the  posterior  deed  was  executed.  The 
appellants,  however,  do  not  maintain  that  a  person  can 
in  any  shape  reserve  a  power  to  frustrate  the  succession 
of  the  heirs  upon  deathbed,  and  effectually  execute  that 
power  in  that  situation,  for  that  would  be  a  palpable  eva- 
sion of  the  law  ;  but  they  say,  that  the  purpose  of  the  trust 
conveyance  was  to  sell  the  real  estates  outright,  and  there. 
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1812.       fore  it  was  not  upon  the  estate,  or  the  succession  to  it,  that 
""^—^    the  after  deed  was  to  operate,  but  upon  the  money  arising 
&c.     *   '^y  *^®  ®*^®  ^^  *^^  estate.    Now  the  trust  deed  is  to  be  con- 
«.         sidered  in  three  views ;  1st,  It  was  a  trust  for  the  Duke's  cre- 
*^»>    c-     ditors,  and  those  to  whom  gifts  by  liege  paustie  deeds  were 
conveyed,  and  so  far  it  must  stand  good ;  but  it  is  of  no  conse- 
quence, because  it  was  also  a  conveyance  or  will,  as  to  person- 
al estate,  suflScient,  probably,  for  the  payment  of  all  the  debts, 
and  which  must  be  so  applied  before  encroaching  on  the 
real  estates ;  and  because,  at  any  rate,  the  real  estates  were 
liable  for  the  debts,  if  the  personal  estate  proved  insuflScient; 
2d,  It  was  a  trust  for  raising  money  to  pay  any  legacies  the 
Duke  might  leave  by  any  after  deed  or  will ;  but  it  is  a 
settled  point  that  a  person  on  deathbed  can  no  more  affect 
the  heir,  or  encroach  on  the  real  estate,  by  giving  legacies 
or  making  gifts,  than  he  can  give  away  the  estate  itself:  and 
vesting  an  estate  in  trust  to  satisfy  legacies,  when  the  re- 
version or  remainder  remains  to  the  heir,  is  a  mere  device  to 
elude  the  law  of  deathbed  which  cannot  be  supported.    And, 
3d,  It  was  a  trust  as  to  the  remainder  for  such  persons  as 
the  Duke  might  afterwards  appoint  to  take   the   benefit, 
which  was  precisely  a  trust  for  the  grantor  himself  and  his 
heirs  at  law,  if  he  did  not  make  a  different  appointment  in 
liege  poustie ;    to  carry  the  matter  farther  would  at  once 
annihilate  the  law  of  deathbed.     The  trust  deed,  as  already 
observed,  does  not  direct  or  authorize  a  total  sale  of  the 
estate,  and  if  it  had,  it  would  have  been  of  no  other  conse- 
quence, if  a  sale  did  not  take  place  before  the  Duke's  death, 
than  that  the  right  of  the  respondents  would  have  attached  on 
the  money ;  for,  subsequently,  it  was  their  estate  which  was 
sold  :  and  hence  it  is  evident  that  the  right  of  the  heirs  at 
law  was  in  no  view  cut  off,  but  that  there  was  an  heritabk 
estate,  in  which  they  continued  interested^  and  might,  as 
heirSt  have  claimed,  but  for  the  last  or  deathbed  deed,  which 
directs  a  total  sale,  and  an  investment  of  the  money  arising, 
for  the  benefit  of  strangers.    Hence  their  right  to  set  aside 
a  deed  by  which  they  are  clearly  prejudiced.     The  appel- 
lants attempt  to  press  into  their  service  the  decisions  by 
which  it  is  established,  that  if  the  heir  has  taken  the  estate 
in  the  life  of  the  grantor,   under  conditions   or  reserved 
powers  to  the  grantor,  he  cannot  quarrel  the  exercise  of 
those  powers,  though  made  on  deathbed.    There  is  no  room 
for  pretending  that  the  respondents  are  in  that  predicament, 
and  therefore  this  case  does  not  apply. 
After  hearing  counsel,  it  was 


Respondents, 
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Ordered  and  adjudged  that  the  appeal  be  dismissed,  and        ^^^2. 
that  the  interlocutors  appealed  from  be,  and  the  same  " 

are  hereby  affirmed.  «. 

BLACK    &C 

For  the  Appellants,  Sir  Sam.  Romilly,  John  Clerk,  Adam  ' 

Gillies^  David  Monypenney. 
For  the  Respondents,    TFm.  Adam^  Matthew  Ross,    Wm. 

Courtenay. 


[Mor.  13905.] 
Wm.  Cadell,  Esq.  of  Banton,         .  .         Appellant  ; 

William,  John,  Jambs,  Mary,  Marqauet, 

Alison,  Agnes,  Anne,  Jean,  Elizabeth, 

Janet,  and  Catherine  Black,  all  Child- 
ren of  the  deceased   Henry  Black,  late 

tenant  in  Scotstown,  parish  of  Abercorn, 

and  shire  of  Linlithgow,  and  John  Som- 

MERViLLE,   Writer  in  Edinburgh,    their 

Tutor  ad  litem^ 

House  of  Lords,  20th  Feb.  1812. 

Damages — Assythment — Relevancy. — ^The  appellant  had  acquir- 
ed right  to  an  estate  in  which  there  was  a  pit  not  then  in  use, 
(and  which  had  remained  so,  uncovered  and  unfenced,  for  many 
years  previous  to  his  purchase),  situated  at  the  side  of  a  public 
road.  A  passenger  on  horseback  having  on  a  dark  night  deviated 
from  the  path,  and  fallen  into  the  pit,  the  question  was,  WhiBther 
in  law  there  lay  any  relevant  claim  of  damages  against  the  appel- 
lant, as  owner  of  the  land  in  which  this  pit  was,  and  whether  he 
was  to  blame  in  not  fencing  the  pit.  Held  him  Hable  in  £800  of 
damages.     Affirmed  in  the  House  of  Lords. 

This  was  an  action  of  damages  raised  at  the  instance  of 
the  respondents,  for  the  death  of  their  father,  Henry  Black, 
farmer  in  Scotstown,  occasioned  by  his  falling  into  an  un- 
fenced pit,  situated  within  the  grounds  of  Grange,  belonging 
in  property  to  the  appellant,  while  travelling  home  at  night. 
The  conclusions  for  damages  were,  Ist,  For  £2000  as  repar- 
ation to  them  for  the  loss  of  their  father.  2d.  For  £23  as 
the  expense  incurred  in  recovering  the  body  ;  3d.  For  £20 
as  the  value  of  the  horse. 

The  father  of  the  respondents  was  an  industrious  farmer, 
who  married  early  in  life,  and  had  a  very  large  family, 
whom  his  frugality  and  activity  enabled  him  to  support. 
lie  had  his  farm  from  Sir  James  Dalyell,  at  the  rent  of  £120 


CADELL 
V. 
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1812.  a-year.  He  was,  besides,  engaged  in  the  corn  and  meal 
trade^  which  indeed  formed  his  chief  employment,  and  had, 
at  his  own  expense,  of  more  than  £580,  enlarged  his  farm, 
BLACK,  &c.  by  taking  lands  in  the  neighbourhood  for  corn  crops;  and 
in  this  way  often  paid  £200  a-year  above  the  rent  already 
mentioned. 

At  the  close  of  tlio  year  1800,  Henry  Black's  family  con- 
sisted of  his  wife,  then  in  a  delicate  state  of  health,  three 
sons  and  nine  daughters.  The  eldest,  a  son,  was  about  28 
years  old,  and  the  rest  were  of  different  ages  down  to  in- 
fancy, the  youngest  being  three  years  old.  He  was  pros- 
pering in  the  world  by  dint  of  honest  and  incessant  laboar, 
and  had  hopes  of  rearing  this  largo  family  to  such  a  compe- 
tence [for  each  as  was  suitable  to  his  own  station  in  life, 
when  he  was  suddenly  cut  off  in  the  manner  following  : 

On  the  5th  of  January  1801,  Mr.  Black  had  left  home, 
upon  business  at  the  neighbouring  town  of  Bo'ness.  He 
did  not  return  in  the  evening.  Next  morning  early  his  son 
set  out  to  BcKness  to  seek  him,  and  found  he  had  left  that 
for  Grange^Pans  the  day  before.  Upon  going  there  he 
found  that  his  father  had  left  the  house  of  James  Young 
betwixt  five  and  six  o'clock  the  preceding  evening,  quite 
sober,  and  with  the  intention  of  going  home,  turning  his 
horse's  head  into  the  usual  road.  The  son  proceeded  home- 
ward, making  minute  inquiries  by  the  way.  The  public 
road  from  Grange  Pans  by  which  Mr,  Black  usually  travel- 
led, runs  to  a  certain  distance  in  a  direction  southward,  and 
then  separates  into  two  roads,  one  of  which  continues  right 
on  to  the  south  ;  the  other  branches  off  at  right  angles  to 
the  eastward.  The  latter  was  the  road  the  deceased  was  to 
take  home. 

In  the  angle  formed  by  the  separation  of  this  road  into 
two  roads,  at  this  point,  there  is  a  very  deep  level  coal  pit, 
which  had  been  used  as  an  engine  pit  since  the  appellant 
became  owner  of  the  property ;  but  the  engine  had  been 
removed  several  years  before,  and  the  pit  left  uncovered 
and  unfenced,  though  it  was  situated  only  four  feet  from  the 
public  road  that  runs  eastward ;  and  into  this  pit,  contain- 
ing fifty  fathoms  of  water^  the  horse  and  his  rider  had  stum- 
bled from  the  darkness  of  the  night.  The  son,  on  coming 
up  to  this  point,  observed  the  marks  of  a  horse's  foot,  which 
he  traced  going  towards  the  pit  from  the  westward.  Ho 
could  find  no  tracks  of  the  horse  pah^sing  on,  or  going  back 
from  the  place  ;  and  the  appearance  at  the  mouth  of  the  pit 
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of  a  stone  having  been  recently  removed,  as  if  it  had  fallen        1812. 
in,  raised  in  his  mind  the  dreadful  suspicion  that  his  father  ' 

had  in  the  dark  plunged  into  the  pit.     After  two  or  three         y. 
days  search  the  body  of  Mr.  Black  was  found.  black,  &o. 

This  event  so  deeply  affected  his  wife^  that  from  the  day 
of  his  death  she  never  left  the  room,  and  died  in  three 
months  afterwards. 

The  appellant  offered  to  pay  one  hundred  guineas,  and 
the  price  of  the  horse,  not  in  reparation  but  in  charity,  but 
this  was  refused ;  and  the  present  action  was  brought. 

The  Lord  Ordinary  pronounced  this  interlocutor :— **  Ilav-Nov.  12,1801. 
"  ing  considered  this  condescendence,  with  the  answers  there- 
•*  to,  with  the  plan  and  copy  of  writings  therein  referred  to,  and 
"  having  visited  the  ground  where  the  pit  is  situated,  in  which 
•*  the  pursuer's  father  lost  his  life  :  Assoilzies  the  defender, 
•*  Mr.  John  Cadell,  in  respect  he  had  ceased  to  be  proprio- 
*'  tor  of  the  ground  before  the  accident  happened ;  as  to  the 
'^  other  defender,  William  Cadell,  observes,  that  though 
**  there  are  some  particulars,  in  point  of  fact,  in  which  the 
*'  parties  differ,  yet  the  most  material  circumstances  on 
**  which  the  general  issue  of  the  cause  will  turn,  are  either 
'*  agreed  on,  or  cannot  be  seriously  controverted ;  so  that 
'*  tlie  main  dispute  will  turn  on  their  relevancy  to  support 
"  the  conclusions  contended  for  by  the  pursuers.  There- 
'*  fore  appoints  memorials  hinc  inde  upon  the  different  points 
'*  of  law  which  may  occur,  particularly  holding  the  road  at 
"  the  side  of  which  the  pit  is  situated  to  be  so  far  public,  as 
*'  that  the  lieges  in  general  are  entitled  to  the  use  of  it, 
*'  (which  seems  obviously  to  be  the  case),  whether  the  said 
*•  defender,  having  acquired  upon  singular  titles  this  pro- 
**  perty,  with  the  pit  in  it,  which  had  been  dug  many  years 
**  before  his  purchase,  and  had  not  been  rendered  by  him 
**  more  dangerous  than  it  was  before,  is,  dejure,  liable  for 
*'  any  damage  that  may  be  thereby  occasioned  to  pas- 
*'  sengers  subsequent  to  his  purchase ;  or  whether  is  any 
'*  thing  more  incumbent  upon  him  than  to  enclose  or  fill  it 
**  up  when  required  so  to  do ;  or  to  suffer  the  public,  or 
•*  those  who  have  the  charge  of  tlie  public  roads,  so  to  secure 
'*  it,  as  would  be  the  case  where  there  happens  to  be  a  scar 
*'  or  precipice  at  the  side  of  a  road,  from  which  danger  to 
**  passengers  may  bo  apprehended.  Further,  esto,  the  said 
**  defenders  were  found  liable  in  reparation  of  any  estimable 
"  damage  which  might  be  occasioned  by  the  said  pit^  to 
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1812.       ''  the  property  or  persons  of  the  lieges,  such  as  the  loss  of  a 

**  horse  or  cow,  or  where  a  person  is  only  hnrt,  and  claims 

CADBLL  it  reimbursement  of  the  expense  of  his  cure,  or  of  his  loss  of 
BLACM,  &c.  "  wages  while  disabled  from  working ;  whether  is  the  loss 
''  of  a  person's  life  such  a  damage  as  can  be  legally  estima- 
"  ted,  or  as  the  children,  or  the  representatives  of  the  de- 
"  ceased,  can  claim  any  sum  of  money  in  reparation  to  them ; 
"  and  whether  the  doctrine  of  assythment  can  apply  to  the 
*'  case,  or  to  what  extent  or  effect ;  and  what  rule  is  to 
**  bo  followed  in  the  extenuation  of  it  ?  Appoints  the  me- 
"  morials  to  be  seen  and  interchanged,  and  afterwards 
"  lodged  in  process."  The  Lord  Ordinary  reported  the 
cause  to  the  Court,  and  ordered  informations,  whereupon 
Feb.  9, 1804.  the  Court  pronounced  this  interlocutor  : — "  The  Lords  find 
*•'  the  defender,  William  Cadell,  liable  in  damages  and  ex- 
"  penses,  and  appoint  a  condescendence  of  the  damages,  and 
"  an  account  of  expenses  to  be  given  into  Court." 

The  condescendence  of  damages  was  given  in,  and  an 
account  of  the  expenses ;  and  answers,  replies,  and  duplies 
having  followed,  the  Court  then  pronounced  the  following 
Mar.  0, 1805.  interlocutor  : — *'  The  Lords  having  advised  this  conde- 
"  scendence,  &c.,  modify  the  damages  to  be  paid  by  the 
"  defender,  William  Cadell,  to  £800  sterling,  and  the  ex- 
**  penses  to  £100,  besides  the  full  dues  of  extract.  Find, 
*^  That  in  the  distribution  of  the  above  sum  of  damages 
**  among  the  children  of  Henry  Black,  each  child  who  was,  at 
**  the  date  of  his  death,  under  fourteen  years  of  age,  shall  be 
"  entitled  to  a  share  double  of  that  belonging  to  each  child 
**  who  was  then  above  thatagc ;  and  decern  for  payment  of  the 
**  above  sura  at  the  term  of  Whitsunday  next  accordingly." 
JuJj  2,  1805.       Both  parties  reclaimed,  but  the  Court  adhered. 

Against    these    interlocutors    the    present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — This  is  the  first  action  of  the 
kind  that  appears  in  the  records  of  the  Court  of  Session, 
and  it  derives  no  support  either  from  the  law  of  assythment 
from  the  Mosaic  dispensation,  from  the  Roman  law,  or  from 
actions  on  account  of  damages  received  by  an  individual  in 
his  person,  upon  the  principle  of  all  which  it  was  endea- 
voured to  support  the  present  claim.     In  regard  to  assyth- 
^^^^\  7^°^  ^  mont,  both  Stair  and  Erskino    make   this  claim  to  attach 
Ersk.  B.  4,  §  only   where  **  slaughter,  mutilation,  or  other  injuries  to 
105,  p.  797.     «•  the  members  or  liealth  of  the  body  take  place.      Erskine 
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makes  it  to  apply  where  the  criminal  or  offender  has  escaped       1812. 
justice  or  been  pardoned^  yet  that  assythment  for  slaughter    ' 
was  due  to  the  wife  or  executors  of  the  deceased ;  and      cadell 
therefore  it  is  maintained,  that  the  only  cases  where  assyth-  black,  &c. 
ment  was  due,  was  where  a  crime  had  been  committed.    In 
viewing  this  argument,  it  ought  to  be  kept  in  mind,  that 
the  appellant  was  in  no  otherwise  implicated  in  the  death  of 
their  father  than  that  he  happened  to  have  become  the  pur- 
chaser of  land  in  which  a  pit  was  situated,  wherein  by  ac- 
cident he  lost  his  life.     And  therefore  the  father  of  the  re- 
spondents had  not  lost  his  life  in  a  manner  which  entitled 
them  to  an  assythment  from  the  appellant. 

The  Mosaic  dispensation,  upon  which  the  respondents  re- 
lied, had  not  been  adopted  into  the  jurisprudence  of  Scot- 
land. But  even  though  it  had,  the  parts  of  the  Mosaic  code 
to  which  the  respondents  referred,  did  not  warrant  the  con- 
clusions that  had  been  attempted  to  be  drawn  from  them. 
"  If  a  man  shall  open  a  pit,  or  if  a  man  shall  dig  a  pit  and 
**  not  cover  it,  and  an  ox  or  an  aes  fall  therein,  the  owner  of 
"  the  pit  shall  make  it  good,  and  give  money  unto  the 
"owner  of  them,  and  the  dead  beast  shall  be  his."*  ^*^<^'^^**«^3* 
But  this  ordinance  does  not  relate  to  the  case  of  a  man 
falling  into  a  pit  and  losing  his  life.  Again,  "  When  thou 
"  buildest  a  new  house,  then  thou  shalt  make  a  battlement  for 
**  the  roof  that  thou  bring  not  blood  upon  thine  house^  if  any 
**  man  fall  from  thence." — Deut.  xxii.  8.  But  this  was  aDcut.  xxii.  8. 
mere  regulation  of  police,  and  it  is  not  even  visited  with  any 
temporal  consequences. 

Nor  has  the  present  action  any  better  support  from  the 
Roman  law.  The  Lex  Aqtnlia,  the  PrcBtorian  Edict  De 
Suspensis  vel  positis,  and  that  De  Damno  in/ecto,  all  related 
to  questions  of  damages  occasioned  by  the  wilful  and  cri- 
minal negligence  of  individuals  in  the  uses  made  of  their 
property,  but  do  not  apply  to  the  case  of  an  individual  losing 
his  life  by  an  accident.  In  the  edict,  "  De  his  qui  effuderint 
vel  de/ecerint/'  it  is  no  doubt  provided,  that  if  a  free  man 
perished  in  consequence  of  any  thing  thrown  from  a  house 
on  a  public  way,  the  owner  should  pay  quadraginta  aurei. 
But  this  regulation  is  not  applicable  to  the  present  case  ; 


•  In  the  Session  Papers  below,  it  was  argued>  that  if  this  was  the 
rule  of  law  as  to  the  beast,  it  ought  to  hold  equally  good  as  to  the 
man.  Why  give  damages  for  the  horse,  and  not  for  the  man  ?  Why 
make  flesh  of  the  one,  and  fish  of  the  other  ?  Both  came  under  the 
general  category  of  animal ;  and  such  accidents  fell  alike  unto  both. 
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1812.  and  Vinniufi,  in  his  Commentarios  on  the  Lex  Aquilia,  sayst 
-^-^—  **  Oceiso  homine  libera  non  agitur  ex  lege  Aquilio^  quia 
CADELL  (i  lii^  corporis  nulla  est  cMtimatio."  He  indeed  adds, 
BLACK*  $ic,  "  qui  injuste  occidit^"  may  be  made  liable  in  damages  to  the 
wife  and  family  of  the  deceased ;  but  which  is  no  more  ap- 
plicable to  the  present  case  than  the  law  of  assythment. 
Andy  lastly,  the  present  action  derives  as  little  support  from 
actions  of  damages,  which  are  allowed  for  any  injury  suf- 
fered by  an  individual  in  his  person  through  the  act  of  ano- 
ther. The  principle  of  these  actions  is,  that  as  every  indi- 
vidual is  entitled  to  be  protected  in  his  person  and  property, 
so  if  he  shall  suffer  in  either  without  his  own  fault,  in  con* 
sequence  of  the  wilful  act  of  another,  he  is  entitled  to  re- 
paration. This  is  a  right,  however,  which  is  enjoyed  only 
by  an  individual  himself,  and  such  actions  being  allowed 
equally  by  the  law  of  England  as  of  Scotland,  the  mere  cir- 
cumstance that  this  is  the  first  action  which  has  been  brought 
by  the  representatives  of  a  deceased  for  damages  sustained 
through  his  death,  is  of  itself  decisive  that  such  an  action 
derives  no  support  from  actions  of  damages. 

But,  in  the  circumstances  of  this  ease,  even  an  action  of 
damages  could  not  be  sustained.  The  pit  in  question  was 
made  in  the  lawful  exercise,  and  for  the  necessary  uses  of 
the  property.  The  appellant  acquired  the  land  upon  which 
it  was  situated  after  it  had  been  made,  and  he  continued  to 
use  it  for  the  purpose  of  working  the  coal  in  the  land  ;  after 
he  had  ceased  to  use  it,  it  continued  surrounded  by  a  wall, 
the  lowest  part  of  which,  at  the  period  of  the  accident 
in  question,  was  at  least  eighteen  inches  in  height.  Its  si- 
tuation was  known  to  all  the  neighbourhood.  At  the  time 
the  deceased  lost  his  life  he  was  a  trespasser  on  the  appel- 
lant's property,  so  that  even  if  he  had  lost  a  limb  only  in 
place  of  his  life,  and  brought  action  for  damages,  such  ac- 
tion could  not  have  been  sustained. 

Pleaded  for  the  Respondents, — The  father  of  the  respond- 
ents was  deprived  of  his  life  in  consequence  of  the  culpable 
negligence  of  the  appellant ;  and,  according  to  the  law  of 
Scotland,  they  arc  entitled  to  damages,  in  reparation  of  the 
severe  loss  and  injury  they  have  suffered  by  their  father's 
untimely  death.  The  appellant  pretended,  in  the  Court  be- 
low, that  he  had  been  unable  to  discover,  in  any  of  the 
books,  an  authority  in  support  of  such  an  action  of  damages. 
Lord  Stair,  however,  in  his  chapter  on  lleparation  and  Da- 
mages arising  from  dolinquonry,  puts  this  very  case,  and 
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states   tho   law  plainly.     '*  The   life   of  any  person  being       1812. 

*'  taken  away,  the  damage  of  those  who  were  entertained    • 

**  and  maintained  by  his  life,  as  his  wife  and  children,  may    ^^''^^^ 
**  be  repaired." — Inst.  B.  I.  ix.  §  4.     The  reparation  so  given   campbbll. 
by  the  law  to  the  widow  and  children  of  one  who  loses  his 
life,  is  founded  upon  exactly  tho  same  principle  with  the 
reparation  given  to  the  person  himself  who  suffers  a  maim 
in  consequence  of  such  negligence. 

It  is  said  that  assythment  is  only  due  where  the  fact  of 
slaughter  is  brought  home  to  the  defender  directly,  not 
where  the  death  is  a  consequence  only  of  his  negligence.  The 
respondents  have  no  occasion  to  inquire,  whether  this  doc- 
trine be  correct  respecting  a  proper  process  of  assythment ; 
because  their  action  is  not  what  is  technically  called  an 
assythment,  but  is  an  action  for  reparation  and  damages  for 
the  injury  they  have  suffered  quasi  ex  delicto  of  the  ap- 
pellant. 

After  hearing  counsel. 

It  was  ordered  and  adjudged  that  the  appeal  be  dismissed, 

and  the  interlocutors  complained  of  be,  and  the  same 

are  hereby  affirmed,  with  £200  costs. 

For  Appellant,  M.  Nolan^  W.  G.  Adam. 
For  Respondents,  J.  P,  Grants  Fra.  Horner. 


(Mor.  App.  •*  Deathbed,"  No.  5.) 
George  Rankbn  of  Whitehill,        .  Appellant; 

Hugh  Goodlet  Campbell,  Esq.,   .  Respondent. 

House  of  Lords,  24th  February  1812. 

Deathbed —  Reduction  ex  capite  Lecti.  —  A  feu-dispositioii 
was  sought  to  be  reduced  on  the  head  of  deathbed,  to  which  it 
was  answered,  that  the  heir  at  law  was  excluded  by  a  previous 
deed  executed  in  liege  poustie — namely,  a  minute  of  sale  which 
sold  to  him  these  lands,  and  that  the  subsequent  deed  was  only  in 
implement  of  that  transaction.  Held,  that  as  the  subsequent  deed 
was  in  its  nature  a  new  transaction,  the  previous  sale  must  have 
been  departed  from  and  abandoned  by  both  parties,  and  held  by 
them  as  an  incomplete  transaction ;  and,  therefore,  the  law  of 
deathbed  applied. 

This  was  an  action  of  reduction  brought  by  the  respond- 
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1812.        ent,  as  heir  at  law  of  Hugh  Logan  of  Logan,  Aynihire/ 

against  the  appellant  to  set  aside  a  feu-disposition  of  the 

BAKKBN  lands  of  Burnhead  and  Hylar,  executed  by  his  uncle,  on  the 
cAMPBSLL.  following  grounds: — 1.  That  it  was  executed  upon  death- 
bed, the  deed  having  been  executed  on  23d  January  1802, 
and  Mr.  Logan  having  died  upon  the  12th  March  1802, 
within  forty-eight  days  of  its  date;  and,  2.  On  the  ground 
of  incapacity. 

This  feu- disposition,  which  stipulated  a  price  of  £2000, 
with  an  annual  feu-duty  of  £10  per  annum,  had  been  pre- 
ceded by  a  minute  of  sale,  signed  by  the  parties  some  six 
months  before  Mr.  Logan's  death,  stipulating  the  sum  of 
£2000  as  the  sole  purchase  price ;  and  action  was  brought 
by  the  appellant  to  compel  Mr.  Campbell  to  implement  that 
minute  of  sale.  These  two  actions  were  conjoined ;  and, 
afterwards,  in  consequence  of  a  suggestion  by  the  Court,  a 
second  reduction  was  brought  also  by  the  respondent  of  the 
minute  of  sale.  The  minute,  while  it  sold  the  lands  in 
question^  contained  a  clause  entitling  the  seller  to  borrow 
£1500  on  the  lands  on  bond,  and  the  other  £500  was  to  bo 
paid  to  his  heirs,  and  executors  or  assignees,  at  the  first 
term  of  Martinmas  after  his  death.  The  ground  of  reduction 
was,  that  the  minute  of  sale  was  in  law  to  be  presumed  to 
have  been  abandoned  by  the  parties  for  the  feu-diMposition 
subsequently  executed ;  and  having  been  so  abandoned  for 
a  new  deed,  totally  different  in  its  nature,  it  could  no  longer 
be  founded  on.  In  short,  that  the  minute  of  sale  was  an 
incomplete  and  unconcluded  transaction,  which,  before  it  had 
been  carried  into  legal  effect,  was  broken  off  and  departed 
from.  A  condescendence  was  ordered  of  the  facts.  From 
these,  it  appeared  that  the  deceased  Mr.  Logan  had  been 
very  improvident  in  the  management  of  his  estate.  Endowed 
with  a  vein  of  wit  and  humour,  and  his  society  universally 
courted,  these  qualities  engendered  expensive  and  improvi- 
dent habits.  The  consequence  was,  that  he  had  got  into 
debt,  and  the  appellant,  it  appeared,  in  many  instances, 
had  assisted  him  to  get  out  of  his  diiBculties,  had  helped 
him  in  pecuniary  transactions,  and  had,  finally,  been  of 
great  service  in  the  management  of  his  affairs.  Mr. 
Logan  at  one  time  had  resolved  to  sell  part  of  his  pro- 
perty, namely,  that  part  now  in  question,  but  had  declined 


♦  **  The  Laird  of  Logan,  or  Wit  of  the  West,"  is  supposed  to  ce- 
lebrate this  personage. 
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to  take  less  than  £3000  for  it.     It  not  being  sold,  part      1BI2, 
was   let   on   lease  to   the   appellant  at   a  yearly  rent   of 
£110;  the  other  part,  inclusive  of  coal,  yielded  a  rent  of 
£40.     In  all  £150  per  annum.     Sometime  thereafter,  and  campbbll 
under  an  avowed  desire  to  reward  the  appellant  for  his  ser- 
vices, he  came  to  the  resolution  of  selling  it  to  the  appel- 
lant for  £2000,  stating,  that  he  meant  the  difference  as  a 
compensation  for  Mr.  Rankine's  trouble  in  his  affairs.     When 
his  Edinburgh  agent  was  asked  to  prepare  the  disposition^ 
he  declined,  stating  that  the  title-deeds  of  Logan's  lands  of 
Burnhead   and   Hylar   prohibited  **  him  from   gratuitously 
'*  disposing  of  these  lands,  or  altering  the  order  of  succes- 
"  sion.     Logan  may,  jio  doubt,  sell  these  lands  to  an  oner- 
''  ous  purchaser  for  a  fair  price.     I  am  totally  ignorant  of 
"  the  value  of  the  lands ;  and  I  mentioned  to  Mr.  Logan,  as 
"  well  as  to  Mr.  Ranken,  that  they  should  avoid  any  trans- 
"  action,  which,  under  the  colour  of  a  sale,  might  afterwards 
"  be  considered  as  a  collusive  bargain,  to  counteract  the 
*'  prohibition  in  the  titles.     I  rather  imagine,  that  a  feu- 
*'  right  (where  the  feu-duty  is  so  small)  can  be  considered 
"  in  no  other  light  than  a  sale.     It  is  a  pity  Logan  would 
**  not  Jail  upon  some  other  less  hazardous  mode  of  rewarding 
**  Mr.  Ranken's  services.     This  is  my  opinion  of  the  matter, 
"  and  I  mentioned  it  formerly  both  to  Logan  and  Mr.  Ran- 
"  ken."     This  letter  was  adressed  to  Mr  Gavin  Hamilton, 
Mr.  Logan's  agent  in  the  country,  who  had  drawn  out  the 
minute  of  sale.     In  consequence  of  the  doubts  expressed  by 
Mr.  Mackenzie,  it  appeared  from  the  correspondence  that 
the  parties  changed  the  form  of  the  transaction  as  intended 
by  the  minute  of  sale.     In  a  letter  written  by  Mr.  Logan  to 
Mr.  Mackenzie,  he  says, — '*  /  was  quite  certain  it  was  wrong 
"  to  mention  any  price^  so  must  have  all  done  over  again,  and 
**  will  write  you  on  that  account"    These  facts  were  proved 
by  correspondence  ;  but  a  proof  was  allowed  generally.   The 
proof  on  the  subject  of  incapacity  failed,  it  being  proved 
that  he  was  sensible  and  in  possession  of  all  his  faculties  at 
the  time  he  executed  the  deed,  but  having  at  intervals 
lethargic  fits  which  did  not  last  any  time.     The  Lord  Ordi- 
nary reported  the  case  to  the  Court. 

Upon  considering  the  pleadings,  and  hearing  counsel,  the 
Court  seemed  all  agreed  that  the  respondent's  plea,  founded 
on  the  state  of  the  titles,  was  ill  grounded,  in  respect  that 
the  old  destination  was  cut  off  by  prescription,  Mr.  Logan 
having  possessed  the  estate  upon  titles  altogether  independ- 
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1812.       cn^  ^^  ^^^^  destination ;  and  therefore  the  question  was  dia" 
posed  of  on  the  validity  of  the  feu-disposition  and  the  roinato 


HANKEN     of  sale. 
CAMPBBLL.      ^^^^  Court,  by  a  majority,  pronounced  this  interlocutor: 

Nov.  15,1805. — "  The  Lords  having  considered  the  mutual  memorials  for 
"  the  parties,  with  the  proof  adduced,  and  writings  prodii- 
*'  ced,  and  advised  the  whole,  allow  the  supplementary  sum - 
''  mens  of  reduction  of  the  minute  of  sale  to  bo  repeated, 
"  and  conjoined  with  the  mutual  actions  of  reduction  and 
'*  implement  betwixt  the  parties  already  conjoined ;  aud 
*'  conjoin  the  whole  of  theso  actions  accordingly ;  sustain 
"  the  reasons  of  reduction  of  the  said  minute  of  sale,  and 
**  also  of  the  disposition,  both  produced  and  founded  on  by 
••  the  defender,  George  Ranken,  and  reduce,  decern,  and 
•'  declare  accordingly;  sustain  the  defences  for  Hugh  Good- 
*'  let  Campbell  in  the  action  of  implement;  assoilzie  him 
*'  from  the  conclusions  of  that  libel,  and  decern ;  and  re- 
•«  mit  to  the  Lord  Ordinary  to  hear  parties  further  on  the 
**  other  conclusions  of  the  libel  at  the  instance  of  the  said 
''  Hugh  Goodlet  Campbell,  and  to  do  therein  as  be  shall 
•*  think  just." 

Dec.  6, 1805.      On  reclaiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  presentappeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — Assuming,  upon  the  opinions 
delivered  by  the  judges  of  the  Court  of  Session,  that  the 
late  Hugh  Logan  had  the  power  to  dispose  of  his  lands  at 
pleasure,  and  that  the  respondent,  his  heir  at  law,  is  bound 
to  fulfil  the  obligation  Mr.  Logan  came  under  by  the  eon- 
tract  or  minute  of  sale  with  the  appellant,  if  it  be  a  subsist- 
ing deed ;  and  assuming  that  Mr.  Logan  was  in  possession  of 
all  his  faculties,  and  that  his  intention  was  to  reward  the 
appellant  for  his  valuable  services,  while  no  vestige  of  fraud 
appears,  the  only  question  then  for  consideration  is.  Whe- 
ther the  contract  or  minute  of  sale  was  abandoned  or  given 
up  by  the  parties?  And  if  it  was  not^  Whether  it  be  still  an 
efficient  instrument,  affording  action  to  the  appellant,  did  it 
stand  alone  ?  Either  the  respundent  is  barred  from  chal- 
lenging the  disposition  on  the  head  of  deathbed,  by  want  of 
interest,  seeing  that  deed  was  not  to  the  prejudice  of  the 
heir  at  law,  but  more  favourable  to  him  than  the  contract 
which  was  executed  in  liege  poxistie  ;  or  if  he  chooses  not  to 
concede  this,  but  to  insist  on  his  privilege,  then  he  is  bound 
to  fulfil  the  contract  in  terminis,  and  the  decree  reducing  it 
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is  erroneous.  But  the  respondent,  in  order  to  get  out  of  ^S'-- 
this  dilemma,  maintains  that  the  contract  or  minute  of  sale 
nev^  was  complete  or  binding,  or  if  binding,  was  passed  from 
by  the  parties,  and  a  new  transaction  or  bargain  entered  campbkll. 
into,  which  latter  transaction  is  reducible  on  the  law  of  , 
deathbed.  But  there  is  no  ground  for  maintaining  that 
the  minute  of  sale  was  not  a  complete  and  binding  transac- 
tion. The  clause  in  the  minute  of  sale,  declaring  that  it 
was  to  be  placed  in  the  hands  of  Mr.  Logan's  agent,  (Mr. 
Mackenzie),  and  that  he  was  not  to  part  with  it,  but  upon 
the  joint  order  of  the  parties,  does  not  prove  this  but  the 
contrary.  Again,  if  the  minute  of  sale  was  abandoned,  why 
was  it  not  destroyed  ?  The  fact  is,  that  every  thing  con- 
curs to  show  that  there  was  no  such  intention  to  abandon 
it.  Mr.  Logan,  as  the  letters  prove,  was  most  anzious, 
from  first  to  last,  that  the  lands  should  be  conveyed  in  the 
way  set  forth  in  the  minute ;  and  it  was  only  when  Mr. 
Mackenzie  threw  out  doubts  as  to  the  validity  of  a  sale  in 
that  form,  that  the  feu  disposition  was  resorted  to,  in  order 
to  make  Mr.  Ranken's  right  to  the  estate  more  secure. 
And  it  is  therefore  impossible  to  suppose  it  ever  entered  in- 
to Mr.  Logan's  mind  to  do  away  with  the  minute  of  sale  he 
had  voluntarily  executed.  The  disposition  was  evidently 
meant  to  corroborate  and  fulfil  it  on  his  part,  so  far  as  he 
imagined  he  had  power  to  do.  No  doubt  much  stress  was 
laid  on  an  expression  in  one  of  Mr.  Logan's  letters,  after 
learning  Mr.  Mackenzie's  scruples,  he  says,  **  It  must  be  all 
**  dene  over  again"  but  from  the  context  of  that  very  letter,  as 
well  as  from  the  tenor  of  Mr.  Logan's  other  letter  in  evi- 
dence, it  is  clear  that  he  only  meant  an  alteration  in  form 
and  not  in  substance.  The  minute  of  sale  therefore  ought 
to  be  held  as  a  valid  subsisting  deed,  sufficient  to  protect 
the  disposition  from  the  objection  of  deathbed. 

Pleaded  for  the  Respondent. — ^The  feu-disposition  grant- 
ed by  the  late  Mr.  Logan  of  Logan,  in  favour  of  the  appel- 
lant, on  the  23d  of  January  1802,  is  reducible  ex  capite 
lecti,  this  deed  having  been  subscribed  by  the  late  Mr. 
Logan  within  less  than  sixty  days  of  his  death,  and  after  he 
had  contracted  the  disease  of  which  he  died.  The  only 
answer  attempted  to  be  made  to  this  plea  is,  that  the  re- 
spondent is  alleged  to  have  been  excluded  from  the  succes- 
sion, by  the  previous  minute  of  sale  of  the  lands,  executed 
on  the  16th  September  1801,  when  Mr.  Logan  was  in  liege 

VOL.  V.  2  p 
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1812.       foxistie;  and  bence  it  is  contended,  on  the  authority  of  a 

• variety  of  decisions,  that  the  respondent  has  neither  title 

RANKKN     ^^y  interest  to  set  aside  the  feu-disposition.     Bat  to  this  i* 
cAsiPBELL.   is  replied,  that  the  minute  of  sale  was  an  unfinished  bargain, 
which  the  parties   had  abandoned  and  gi?en  up;    so  that 
the   respondent's  title  and  interest  to  set  aside  the  feu- 
disposition  are  unquestionable;  and  the  authorities  refer- 
red to  are  inapplicable  to  the  present  case.     2.  The  feu- 
disposition  being   set  aside   ex  capita  lectin  the  appellant 
has  it  not  in  his  povrer  to  recur  to  and  found  upon  the 
minute  of  sale  of  I6th  September  1801,  as  his  title  to  the 
lands.      This  minute  of  sale  was  merely  the  commenoe- 
ment  of  an  intended  bargain,  which  was  broken  off  by  the 
parties  themselves,  and  entirely  put  an  end  to,  from  a  belief 
that  the  proposed  bargain  could  not  be  carried  into  effect, 
and  that  it  was  necessary  to  enter  into  a  totally  new  and 
altogether  different  and  independent  contract.    3.  The  lands 
conveyed  to  the  appellant  were,  besides,  held  by  Mr.  Logan 
under  an  entail,  which  restrained  him  from  making  any 
such  conveyance  thereof  to  the  prejudice  of  the  heirs  of  en- 
tail.    This  entail,  which  had  been  executed  by  Mr.  Logan's 
father,  Hugh  Logan  the  elder,  in  the  year  1739,  and  upon 
which  his  brother  George  was  infeft  in  1745,  was  not  indeed 
an  entail  of  the  strictest  kind,  but  it  was  an  entail  that  ef- 
fectuaUy  limited  the  heirs  succeeding,  from  doing  any  gra- 
tuitous deed  to  the  prejudice  of  the  subsequent  heirs ;  and 
the  conveyance  here  was  clearly  a  gratuitous  act,  because  il 
gave  away  the  estate  for  little  more  than  one-fourth  of  its 
value.     4.  Besides,  the  transaction,  in  so  far  as  the  value 
was  concerned,  and  the  incapacity  of  Mr.  Logan,  was  a  most 
unequal  bargain,  and  ought  therefore  not  to  stand. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complaiDed 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  David  Boyle^  D.  Cathcart, 

For  the  Respondent,  Wm,  Adam^  Matthew  Ross,  David 


CASES  ON  APPEAL  PROM  SCOTLAND.  579 


1812. 


9. 
INMB9,    &C. 


The  Lady  Essex  Ker,  .  .  Appellant ; 

Sir  Jambs  Norcuffb  Innbs,  Bart,  Briqa*^  l^^dt  > 

dibr-Gbnbral  Walter  Ker,  and  J'ohn>    Respondents. 

Bbllbnden  Ebr,  .  ) 

House  of  Lords,  26tb  Feb.  1812. 

Entail — Destination — Eldest  Daughter — Heir  Female. — An 
entail,  after  calling  certain  substitutes,  called,  failing  them,  *'  the 
"  eldest  dochter  of  the  said  Hary  Lord  Ker,  without  division,  and 
*'  yr  aires  male."  Lord  Hary  Ker  had  four  daughters,  and  it  was 
held,  both  in  the  Court  of  Session  and  House  of  Lords,  that  this 
destination  was  not  to  be  confined  to  the  eldest  bora  daughter,  but 
applicable  to  the  whole  four,  whicheyer  of  them  might  be  eldest 
at  the  time  the  succession  opened.  Lady  Essex  Ker,  who  was 
a  female  descendant  of  the  body  of  Lady  Jane  Ker  and  Sir 
William  Dnimmond,  did  not  dispute  this  ;  but  she  stated  that 
the  term  eldest  daughter  was  capable  of  a  more  extended  mean- 
ing, and  to  mean,  in  the  technical  language  then  in  use,  an  '*  heir 
female"  howeyer  remote,  under  which  category  she  was  entitled 
to  succeed,  as  the  eldest  heir  female  of  Hary  Lord  Ker  for  the 
time  being.  The  Court  held  her  claim  inadmissible.  Affirmed  in 
the  House  of  Lords. 

This  case  respects  the  claim  of  Lady  Essex  Ker  to  the 
entailed  estates  and  honours  of  the  Duke  of  Roxburghe. 

She  did  not  join  issue  with  the  respondents — the  three 
other  competitors  for  these  estates ;  and  it  was  only  after 
the  case  in  that  competition  was  finally  disposed  of  in  the 
Court  of  Session  in  favour  of  Sir  James  Norclifife  Innes,  that 
she  and  her  sister.  Lady  Mary  Ker,  raised  the  present  de- 
clarator. 

The  situation  and  circumstances  of  the  Roxburghe  estates 
and  honours  are  fully  detailed  in  the  previous  cases,  ante 
vol.  V.  p.  320. 

There  it  was  seen  that  the  Earl  of  Roxburghe  obtained  a 
charter  from  the  crown,  and  executed  an  entail,  or  deed  of 
nomination  of  heirs  in  the  form  of  a  strict  entail,  in  1648. 

The  first  branch  of  destination  in  this  deed  called  a  series 
of  heirs  nomifia^tm;  the  second  branch  of  destination  was 
in  the  following  terms,  and  upon  which  the  present  ques- 
tion, as  well  as  the  question  in  the  other  cases,  arose: 
"  And  whilks  all  failseing,  be  decease,  or  be  not  observing 
**  of  the  previous  restrictions  and  conditions  above  written, 
"  the  right  of  the  said  estate  shall  pertain  and  belong  to  the 
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1812.  "  eldest  dochter  of  the  said  Hary  Lord  Ker,  without  divi9ion 
**  and  yr  airis  male ;  she  always  marrying  or  being  inarried 
''  to  an  gentleman  of  honourable  and  lawAil  descent,  wha 
XNNR8,  &c.  "  sail  perform  the  conditions  above  and  under  written ; 
**  whilks  all  failing,  and  their  said  airis  male,  to  our  nearest 
**  and  lawful  airis  male  whatsoever." 

It  has  been  seen  bow  all  the  male  line  of  descent,  slr  em- 
braced in  the  first  branch  of  the  destination,  bad  failed, 
ending  with  William  Duke  of  Roxburghe,  who  died  in  1805. 
The  first  branch  of  the  destination  in  the  entail  1648  being 
thus  exhausted,  the  second  branch  above  quoted  came  into 
operation,  which  gave  occasion  to  the  several  competitions 
which  arose — each  party  giving  a  different  interpretation  to 
the  meaning  of  the  above  clause. 

It  has  also  been  seen  upon  what  grounds  the  several  com- 
peting parties  claimed  to  succeed,  ante  p.  333. 

In  particular,  it  was  contended  that,  by  several  deeds,  form- 
ing a  part  of  the  investitures  to  the  estates  anterior  to  the 
year  1747,  the  words  **  their  heirs  male"  had  been  changed 
by  dropping  the  word  **  their,"  and  substituting  "  her  heirB 
male"  in  their  place  ;  and  prescription  having  ran  on  the 
title  so  made  up,  the  clause  was  to  be  construed  aA  confined 
to  the  eldest  born  daughter ;  to  which  it  was  answered, 
that  as  the  last  of  the  above  mentioned  deeds  (1747)  spe- 
cially referred  to  the  destination  in  the  deed  1648,  and 
adopted  it,  these  investitures  must  be  read  a»  in  favour  of 
**  their  heirs  male"  But  this  point  was  not  much  pressed  in 
this  case. 

The  appellant,  in  her  summons,  represented  her  and  ber 
sister,  (who  afterwards  withdrew  from  the  action),  **  as  the 
**  immediate  descendants  and  nearest  lawful  heirs  of  the 
*'  marriage  between  Sir  William  Drummond  and  Lady  Jean 
*'  Eer ;  and  also  the  immediate  descendants  and  lawiiil 
'*  heirs  of  Hary  Lord  Ker,  and  Robert,  first  Earl  of  Rox- 
^^  burghe."  And  she  maintained  that  the  clause  was  capable 
of  a  much  more  enlarged  interpretation  than  that  given  to  it 
by  Sir  James  Norcliffe  Innes.  Though  the  word  daughter, 
in  vulgar  language,  might  mean  a  female  descendant  tti  tk 
first  degree;  yet,  in  a  more  enlarged  legal  sense,  it  denoted 
any  female  descendant,  however  remote.  And,  in  technical 
language,  such  as  was  used  at  the  date  of  the  entail  1648i 
it  had  acquired  a  new  and  separate  meaning,  equivalent  to, 
and  the  same  with  *'  heir  female ;"  or,  in  other  words,  heir 
of  line,  or  heir  whatsoever,  after  the  failure  of  the  male 
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line  of  descent;  and  she  founded  on   the  Einfauns  case  to       I812. 
support  this  view.    The  appellant's  construction,  therefore,    -^_.^ 
gave  the  clause  a  more  enlarged  interpretation  of  that  given  ■•^^^  "•  *** 
bj  Sir  James  Norcliffe  Innes,  so  as  to  include  her.    Ist,  She    innes,  &c. 
maintained  that  the  individual  meaning  of  the  words  *^  Eldest  ^7^^  ••  ^l^*** 
daughter,"  in  the  destination  1648,  was  excluded  by  the  ar- 
guments already  stated  by  Sir  James  Norcliffe  Innes,  and 
the  judgment  of  the  Court  below.    That  these  arguments 
and  decisions  showed  that  the  words  must  be  taken,  not  as 
individual  but  as  collective  or  generic,  denignating  a  plurali- 
ty of  persons  succeeding  to  the  destination  one  after  the 
other.     2d,  That,  accordingly,  the  meaning  contended  for 
by  the  appellant  was  a  generic  meaning  of  that  sort,  well 
known  in  Scotch  deeds  of  destination  of  the  same  kind  and 
similar  date  with  the  deed  1648,  and  likewise  in  the  Roman 
and  feudal  laws,  from  which  the  language  of  Scotch  convey- 
ancing was  derived.     That,  upon  the  other  hand,  the  mean- 
ing put  upon  these  words  by  Sir  James  Norcliffe  Innes  was 
wholly  unexampled,  no  Scotch  lawyer  or  conveyancer  hav- 
ing ever  used  the  words  in  such  a  sense ;  and  particularly 
Earl  Robert  himself  and  his  conveyancer,  or  at  least  the 
latter,  when  he,  in  the  deed   1644,  wished   to  express  a 
meaning  similar  to  that  contended  for  by  Sir  James,  hav- 
ing used  a  form  of  words  wholly  dissimilar.     3d,  That  the 
intention  of  the  entailer  to  use  the  words  in  this  broader 
sense,  was  indicated  by  a  variety  of  circumstances,  in  the 
situation  of  the  entailer,  and  in  the  form  of  expression  of 
the  particular  clause  in  question,  and  of  other  parts  of  the 
deed  1648.   That  the  destination  was  not  to  '*  eldest  daugh* 
ter,'*  but  "  eldest  daughters." 

In  answer,  Sir  James  Norcliffe  Innes.  l.That  the  pursuers 
(appellants)  were  not  called  to  the  succession  of  the  entail- 
ed estates  of  Roxburghe  by  the  terms  of  the  destination  in 
the  entails  thereof:  and  the  respondent,  Sir  James  Norcliffe 
Innes,  has  now  succeeded  to  these  estates ;  and  his  right 
has  been  established  by  the  judgments  of  the  Court  of  Ses- 
sion. 2.  The  appellant  was  only  heir  of  line  of  her  bro- 
ther, and  as  such  could  not  claim  under  the  destination  of 
the  entail  1648.  3.  Besides,  the  word  '^  daughter,"  in  its 
proper  and  primary,  and  ordinary  meaning,  whether  in  the 
daily  intercourse  of  life,  or  in  formal  deeds,  means  an  im- 
mediate female  descendant.  It  has  not,  and  cannot  be  shown, 
that  in  tailzied  succession  this  word  has  been  used  or  under- 
stood in  a  different  sense.    And  where  it  is  intended  to  call 
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1612.       in  ftli  the  desoendants  in  the  female  Une,  and   especiallj 
where  the  first  heirs  called  are  heirs  male  of  a  certain  de- 


LADT  E.  KBR  gcription,  the  term  "  heir  female''  has  long  been  in  general 
INME8,  &c.  ^'"^'  ^^^  where,  after  calling  a  daughter,  or  several  daugh- 
ters of  an  individual,  there  is  a  substitution  in  favour  of 
heirs  male  of  the  bodies,  the  limitation  to  the  immediate 
offspring  becomes  if  possible  more  clear  and  determinate. 
And  still  more  where,  after  a  substitution  in  favour  of  heirs 
male  of  the  body,  there  is  another  to  heirs  male  general, 
the  exclusion  of  heirs  female,  properly  so  called,  must  thus 
be  put  beyond  all  doubt.  Besides,  in  the  entail  of  Box- 
bnrghe«  the  ordinary  legal  signification  of  the  term  **  daugh- 
ter" was  confirmed  by  the  general  tenor  and  purpose  of 
that  settlement. 

Lord  Armadale  reported  the  case,  on  Informations,  to  the 

JuDe 22,1610. Court.  The  Court  pronounced  this  interlocutor: — ^*  The 
''  Lords,  upon  the  report  of  Lord  Armadale,  having  advised 
"  the  mutual  informations  for  the  pursuer  and  Sir  James 
"  Innes  Eer,  Bart.,  and  whole  process,  &c.,  find  that  the 
"  pursuer,  Lady  Essex  Eer,  has  not  made  out  her  claims  to 
''  the  entailed  estate  of  Roxburghe,  therefore  sustain  the 
**  defences ;  assoilzie  the  whole  defenders  from  the  condo- 
''  sions  of  the  libel,  and  decern ;  superseding  extract  until 
"  the  first  box  day."* 

Nov.  13,1610.      On  reclaiming  petition  the  Court  adhered. 

Against  these    interlocutors    the    present    appeal  was 
brought  to  the  House  of  Lords. 

The  same  argument  was  pleaded  in  the  House  of  Lords  as 
has  been  already  sot  forth  : 

Whereupon  it  was 

Ordered  and  adjudged  that  the  interlocutors  complaiDed 
of  be,  and  the  same  are  hereby  afiSrmed. 

For  the  Appellant,  John  Clerks  J.  H.  Mackenzie^  AUx> 

Maconochie^  Henry  Brougham. 
For  the  Respondents,  Sir  Samuel  Bomilly,  Ro.  Craigiit 

W.  Home. 


•  Opuiions  of  the  Judges  : — 

All  the  judges  remained  of  the  same  opinion,  as  delivered  by  them 
in  the  former  case  with  General  Ker.    President  Blair  had  since 
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then  been  raised  to  the  Bench ;  and  he  alone  delivered  an  opinion        1812. 
as  follows  : —  _ 

•    Lord  President  Blair  said»  '•^^^  ■•  **« 

V. 

*'  Mj  Lords,—  INNB8,  &c. 

'*  The  pursuer  insists  to  have  it  declared  that  she  is  entitled  to 
succeed  to  the  estate  of  Roxburghe,  as  heir  of  tailzie  and  provision 
to  the  last  Duke,  by  virtue  of  a  deed  of  naminaliont  executed  by 
Robert,  Earl  of  Roxburghe,  in  1648. 

"  This  deed,  which  was  granted  by  a  person  havitigfull  power  to 
settle  his  succession  in  the  way  he  thought  proper,  contains  a  long 
destination  of  heirs,  consisting  of  different  substitutions,  and  fenced 
with  the  usual  clauses  of  restriction. 

*'  There  is,  first,  a  destination  in  favour  of  Sir  William  Drum- 
mond,  and  the  heirs  male  of  his  hody^  and  other  substitutes,  which 
substitutes  have  all  failed,  and  the  last  heir-male  of  the  body  of  Sir 
William  Drummond  was  the  last  Duke  of  Roxburghe,  who  died  in 
1805. 

"  This  failure  of  the  heirs  called  by  the  first  destination,  neces- 
sarily makes  room  for  the  Jbllofving  part  of  the  destination^  and  the 
heirs  thereby  called  to  the  succession. 

*^  This  part  of  the  destination  is  expressed  in  the  deed  of  nomi- 
nation as  follows  : — <  And  whilks  all  failing  be  decease,  or  be  not 

*  observing  of  the  provisions,  restrictions,  and  conditions  above  writ- 

*  ten,  the  right  to  the  said  estate  shall  pertain  and  belong  to  the  eldest 

*  daughter  of  the  said  umquhil  Hary  Lord  Ker  without  division^ 
'  and  their  aires  male^  she  always  marrying,  or  being  married  to  an 

*  gentleman  of  honourable  and  lawful  descent,  who  shall  perform  the 
^  condition  above  and  under  written,  whilks  all  failing,  and  their 

*  said  aires  male,  to  our  nearest  and  lawful  heirs-male  whatsoever.' 

^'  This  clause,  which  has  now  become  of  so  much  importance,  it 
must  be  admitted,  has  been  framed  with  very  little  judgment  or 
ability  by  the  writer,  contrary  to  the  usual  practice.  Brevity  has 
been  studied  at  the  expense  of  clearness  and  perspicuity.  Accord- 
ingly, it  has  already  been  the  subject  of  more  argument  and  discus- 
sion, both  in  writing  and  viva  voce^  than  perhaps  ever  was  bestowed 
upon  any  composition  of  the  same  length. 

^  Upon  the  import  of  it  two  questions  arose  almost  at  first  view, 
and  which  were  anxiously  discussed  in  the  competition  between  Sir 
James  Innes  and  General  Ker. 

**  L  Whether  the  expressions,  eldest  dochter  of  Hary  Lord  Ker, 
and  their  heirs-  maU^  shall  be  understood  as  only  applicable  to  one 
daughter  ;  or,  whether  it  shall  be  understood  to  call  the  whole  daugh- 
ters seriatim,  according  to  seniority,  and  their  heirs-male. 

**  2.  The  other  question,  Whether  the  expression,  heirs-maie,  as 
they  stand  in  the  above  clause,  and  connected  with  the  other  parts 
of  the  deed,  are  to  be  understood  as  meaning  heirs-male  general,  or 
heirs-male  of  the  body. 
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1812.  "  These  questions  were  fully  considered  by  the  Court ;  and  the 

■  majority  of  the  judges  being  of  opinion  that  the  words  imported  a 

LADY  E.  KKR  destination  to  all  the  daughters  of  Lord  Ker  seriatim^  and  that  heirs- 

INNB8  &c.     °"^®  must  be  understood  as  limited  to  heirs^male  of  their  bodies  re- 

spectively^   the  Ck>urt  ultimately  found  that  the   heir-male  of  the 

body  of  Lady  Margaret  Ker  was  to  be  preferred  in  the  competition, 

upon  his  proving  his  propinquity. 

"  This  was  carried  by  appeal  to  the  House  of  Lords ;  fully  argued, 
and  considered  with  a  degree  of  attention  almost  unexampled  by  the 
judge  who  gave  his  opinion  on  the  above  two  questions. 

'<  The  substance  of  that  opinion  coincides  with  that  of  the  majo^ 
rity  of  our  judges  here,  was  formed  into  the  shape  of  a  motion,  to  be 
considered  by  the  House  on  the  first  cause  day  next  session. 

(Reads  the  words  of  the  motion.) 

'*  According  to  the  construction,  the  clause  contains  four  substitu- 
tions, which  are  compressed  into  one,  and  the  destination,  if  express- 
ed in  the  usual  way,  would  stand  thus^  the  eldest  daughter  of  Harp 
Lord  Ker^  and  the  heirs-male  of  her  hody^  whom  &iling,  the  second 
daughter,  &c. 

'^  According  to  this  destination,  how  is  the  succession  now  to  de- 
volve, in  the  event  which  has  occurred  ?  The  answer  appears  very 
simple.  Begin  with  /rsi  substituting  the  eldest  daughter  of  Haiy 
Lord  Ker.  Lady  Jane  Ker  has  long  ago  failed  ;  the  heirs^-maU  of 
her  body  have  also  failed.  Go  to  the  next  substitute,  second  daugh- 
ter ;  these  have  also  failed.  Third  daughter  has  left  hetrs-male  (f 
her  body,  and  Sir  James  Innes  says  that  he  is  this  heir-male. 

"  Under  these  substitutions,  what  room  is  there  for  the  present 
pursuer  f  She  is  noi  the  eldest  daughter  of  Lord  Hary  Ker,  nor  if 
she  an  heir-male  of  the  body  of  such  daughter.  She  is  an  heir- 
female  of  the  body  ;  and  had  the  destination  been  to  heirs  of  the 
body  in  general,  her  claim  would  have  been  good.  But  the  persons 
called  are  heirs-^male,  which  is  exclusive  of  all  other  heirs  except 
heirs- male.  The  ground  upon  which  the  pursuer  maintains  her 
claim  is,  that  the  eldest  daughter  of  Hary  Lord  Ker  does  not  mean 
singly  the  daughter  properly  so  called.  But  that  the  eldest  heir- 
female  of  Lord  Hary  Ker,  for  the  time  being,  is  entitled  to  come 
under  this  description  ;  and  many  passages  quoted  from  style  books 
and  deeds,  to  prove  that,  in  the  language  of  the  law  of  Scotland, 
eldest  daughter  and  eldest  heir-female  are  synonymous, 

'*  That  a  daughter  succeeding  under  any  destination,  is  an  har- 
female,  is  very  true.  But  that  a  person  may  have  heirs^female^  who 
are  not  his  daughters,  is  equally  clear. 

**  On  the  passages  quoted,  the  words  which  occur  are,  daughter  or 
heir-Jemale,  which,  in  place  of  proving  that  they  are  synonymous, 
proves  the  direct  cotitrary.  It  means  either  daughter^  or  heirs-female 
who  are  not  daughters — a  phrase  commonly  used  in  that  part  of  the 
destination  which  provides  for  the  case  of  succession,  opening  to 
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keirs'poriioners ;  the  heirs- portionera  may  either  be  two  or  more       ^^1^* 

daughters,  or  they  may  stand  in  a  different  connection  from  that  of    

sisters.    Suppose  aunts  and  nieces,  or  males  who  are  in  right  of  a  ^^^^  *'  ""* 
female  ;  and,  therefore,  when  the  word  daughter  is  used,  it  is  pro-    innes»  &c. 
per  to  add  hetr-femaUi  not  as  synonymous,  but  in  order  to  extend 
the  proTisions  to  other  heirs-female,  who  were  not  daughters* 

**  I  must  observe  also,  that  here  the  destination  is  not  to  daughters 
in  general ;  but  to  the  eldest  daughter  of  a  particular  person^  Lord 
Hary  Ker ;  and,  further,  that  it  is  to  the  daughter  and  the  heirs- 
male  of  her  body* 

"  Will  the  pursuer  produce  a  single  instance  where  the  daughter  of 
a  particular  person,  and  the  heirs- male  of  her  body,  was  eyer  so  con- 
strued as  to  comprehend  the  heirs-female  of  the  daughter ;  or  where 
a  conveyancer,  meaning  heirs'/emale^  ever  used  such  expressions  ? 

*^  One  consequence  of  the  pursuer*s  doctrine  may  be  alluded  to. 
Suppose  Lady  Jane  had  died,  leaving  a  son  and  a  daughter^  and  the 
succession  opens  under  this  clause  ;  according  to  the  pursuer^s  con* 
stmction,  the  daughter  must  take  in  preference  to  the  son:  for  as  the 
destination  is  to  the  eldest  daughter^  and  her  heirs-male  of  her  body 
— the  eldest  daughter  would  have  succeeded  tit  preference  to  her  heirs- 
male,  and  if  the  heir-female  is  entitled  to  take  as  a  daughter,  or  to 
come  in  at  all,  it  must  be  primo  loco  in  preference  to  heirs-male. 

'*  In  the  case  of  Kinjauns,  the  estate  was  destined,  by  a  contract 
of  marriage,  to  the  heirs-male  of  the  marriage,  whom  failing,  to  the 
eidest  daughter  or  heir-female^  to  be  procreate  betwixt  them,  succes- 
sive, without  division.  Where  could  there  be  a  doubt  by  this  des- 
tination?— the  heir-female  of  the  marriage  was  called,  whether  daugh- 
ter or  not,  the  competition  was  betwixt  a  daughter  of  the  marriage 
and  a  daughter  of  the  eldest  son.  The  latter  was  clearly  the  heir- 
female,  and  entitled  to  succeed. 

**  The  case  Ewing  v.  Miller  is  not  more  to  the  purpose.  A  sum  Kilkerran,  p. 
provided  by  contract  of  marriage,  in  the  event  of  there  being  no  heir-  462,  Mor. 
male  of  the  marriage  but  the  one  daughter,  or  heir  female.  The 
daughter  of  a  second  son  of  the  marriage  claimed  the  sum  thereby 
provided,  3000  merks.  The  Ck)urt  found  that  the  provision  in 
favour  of  a  daughter  of  the  marriage  did  not  comprehend  a  son^s 
daughter,     I  should  have  doubted  of  this. 

'*  On  the  case  of  Bargany,  1739,  the  destination  was  to  the  eldest  ^"^^  ▼ol-  >•  P* 
heir-female  of  the  body  of  John  Lord  Bargany, and  the  descendants  of 
her  body  without  division.  No  doubt  that  the  succession  went  to 
heirs- female ; — the  only  question  was.  Who  was  entitled  to  claim  under 
that  character  ?  The  son  of  a  daughter  of  John  Lord  Bargany,  eldest 
son  of  a  daughter  qf  .John  Lord  Bargany,  eldest  son  of  John  Master 
of  Bargany,  or  the  son  of  a  daughter  of  John  Lord  Bargany  ? 

^*  The  pursuer,  in  this  case,  claims  to  have  her  right  declared  to 
succeed  to  the  estate  of  Roxburghe,  as  heir  of  tailzie  and  provision. 


686  CASES  ON  APPEAL  FROM  SCOTLAND. 

1812.       under  a  deed  of  nomination,  executed  by  Robert  Earl  of  Boxbofghe 
in  1648. 


i^ADT  B.  KKB      44  j^y  ^jjjg  ^^^  ^^  £^j^  ^^^  ^^  vcsted  witb  full  and  achnmo- 
innm'  &c.    ^^^^^  powevy  proposed  to  settle  the  succession  of  his  estate  for  a 
Teij  long  period,  and  probably  he  thought  he  had  done  so,  in  a  man« 
ner  so  clear  as  not  to  admit  of  dispute. 

*'  The  destination^  or  Une  of  heirsy  established  by  this  deed,  con- 
sists of  two  branches.  By  the  first,  he  called  Sir  WiUiam  Drum- 
mondf  and  certain  other  male  relationSf  and  the  heirp-maU  of  their 
bodies,  and  failing  them,  he  calls  to  the  succession  the  eldest  daugh- 
ter of  Uary  Lord  Ker,  and  their  heirs-male,  whom  failing,  his  own 
heirs-male  whatsoever. 

<«  The  first  branch  of  the  destination  took  the  e«to/e,  and  has  now 
failed  in  the  person  of  the  last  Duke  of  Roxburgbe,  so  that  the  suc- 
cession necessarily  devolyes  upon  the  heirs  called  by  the  second 
branch  of  the  destination. 

*'  But  it  unfortunately  so  happens,  that  this  important  clause  is 
framed  in  so  confused,  inaccurate  a  manner,  with  such  contempt  of 
all  the  rules  of  conyeyancing,  as  to  be  more  like  an  Omnigena  for  ex- 
ercising the  wits  of  people,  than  a  serious  settlement  of  an  estate.  To 
find  out  the  import  has  been  the  subject  of  more  argument  and  dis- 
cussion viva  voce  and  in  writings  than  eyer  was  bestowed  upon  mry 
human  composition  of  the  same  length, 

'^  At  the  yery  first  view,  two  questions  arose  out  of  it,  which  were 
contested  betwixt  Sir  James  Innes  and  General  Ker,  1.  Whether 
eldest  daughter  meant  only  one  daughter,  the  first  bom,  or  if  it  was 
applicable  to  all  the  daughters  seriatim  ;  and  the  second  question 
was.  Whether  heirs-male  meant  heirs-male  general  without  limits* 
tion,  or  heirs-male  of  the  body  of  the  daughter,  or  daughters  re- 
spectively ? 

''  Both  these  points  have  been  determined  by  a  judgment  of  this 
Court,  and  have  been  approved  of  and  confirmed  by  certain  resolu- 
tions of  the  House  of  Lords,  and  therefore  are  at  rest.  But  the 
plea  of  Lady  Essex  Ker  is  different  from  either  of  these,  and  there- 
fore is  still  open  for  discussion  ;  and,  accordingly,  the  proper  steps 
have  been  taken,  by  memorials  and  hearing  counsel,  for  having  it  de- 
cided upon  full  information. 

^^  The  merits  of  the  case  confessedly  depend  upon  the  clause  in 
Two  descrip-   the  deed  of  nomination,  and  one  thing  seems  to  be  clear,  that  only  tf^ 
tioDs— eldest    descriptions  of  persons  are  here  mentioned — daughter  of  Hary  Lord 
heU-s-mal^"     ^®'''  ^^  heirs-male.     The  pursuer  does  not  say  that  she  is  an  heir- 
male,  or  that  this  can  be  applied  to  her  by  any  latitude  of  ccmstmc- 
tion,  therefore,  if  called  at  all,  it  must  be  under  the  description  of 
daughter  of  Hary  Lord  Ker. 
Meaning  of         <<  Daughter  is  not  a  technical  law  word,  having  a  particular  mean- 
daughter.        ^Qg  afi^ed  to  it  by  the  law.     It  is  a  word  of  common  popular 
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language ;  and  when  it  occurs  in  a  law  book,  or  a  deed^  has  just  the       1812. 
same  meaning  as  in  a  book,  a  letter,  or  in  common  course.     As  to 


the  established  use  of  the  word,  in  common  language,  argument  is  ^^^^  ^*  ^^^ 
to  little  purpose.  It  must  be  determined  by  the  popular  use  of  the  ^^^^g  ^q, 
language,  which  every  person  can  judge  of  as  well  as  the  most  pro- 
found lawyer ;  and,  according  to  this  standard,  there  cannot  be  a 
doubt,  that  the  meaning  of  a  man's  daughter  is  his  immediate  female 
descendant  in  the  first  degree ;  and  this  is  well  ascertained  as  the 
words  expressing  other  relations — Husband  and  wife,  brother  and 
sister,  except  sometimes  a  figuratiye  or  poetical  expression,  show. 

'*  It  was  obserred,  in  construing  the  words  of  an  ancient  deed,  Ancient  mean- 
we  must  look  to  the  language  at  the  time  when  executed.     It  would  ing  of  the 
be  absurd  to  suppose  that  Earl  Robert,  in  1648,  was  speaking  the®*P'®*^'*^"* 
language  of  the  present  day,  and  that,  at  this  period,  daughter  had 
a  more  extensive  signification,  and  comprehended  all  female  de- 
scendants. 

^*  This  proposition,  if  established,  might  be  of  some  consequence. 
But  counsel  have  failed  in  making  it  out.  According  to  the  usage 
of  that  period,  I  am  satisfied  that  daughter  or  dochter  was  used  in  the 
same  sense  as  at  present.  And  this  meaning  is  clearly  defined 
in  law  books  so  far  back  as  have  any  extant. 

^'  The  oldest  book  on  our  law  in  the  English  language,  is  Bal-  Authority  of 
four's  Practicks,  written  in  the  time  of  Queen  Mary.     Speaking  of  l^&lfour. 
the  rules  of  succession,  he  says,  p.  222,  *  Sum  aires  and  successors 
'  are  of  immediate  and  nearest  degree,  and  sum  others  are  of  mediate 
'  and  farder  degree.     Immediate  airs  the  son  and  the  dochter, 

*  quhilks  failing  they  are  of  a  farder  degree,  and  mair  distant  sould 
'  be  aires — as  the  nepuoy  or  niesse,  gotten  or  bom  of  the  son  or 
'  douchter,  and  after  them  and  after  others  of  the  right  line,  de- 

*  scendant  in  infinitum' 

^^  Skene's  English  translation  of  the  Regiam  Majestatem  sets  fi>rth.  Grandson  and 
that  the  expression,  grandson  or  granddaughter  were  not  in  use  in  P*°  •  j  *  ^ul 
Scotland,  which  may  have  been  the  case.     But  they  had  an  expres-  unknown. 
sion  which  answered  the  same  purpose,  now  obsolete.     A  man's  Oye  in  the 
grandchild  was  his  oye,  both  in  vulgar  language  and  in  deeds.  a  &!    t 

'*  The  best  authority  on  the  subject  is  Earl  Robert  himself.  What 
expression  did  he  use  in  expressing  the  relation  of  these  ladies  to 
himself?  Look  to  the  deed  executed  by  him  in  1644,  which,  al- 
though revoked,  and  of  no  authority  in  regulating  his  succession, 
may  be  appealed  to  as  to  the  use  of  the  language,  and  his  use  of  the 
language.— (Deeds,  p.  6.)  Speaking  of  the  ladies,  with  relation  to 
their  father,  Lord  Hary  Ker  calls  them  daughters.  Wlien  speak- 
ing of  them  with  relation  to  himself,  calls  them  oyes,  which  is  rather 
a  presumption  against  his  using  the  expression  daughter  to  denote 

female  descendants  much  more  distant.  i^fi'fl^t™*^® 

...  said  to  be  un- 

*'  I  was  rather  surpnsed  at  the  assertion,  that  heirs-female  was  known. 
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unknown  in  the  law  and  practice  of  Scotland  at  this  period.  But 
this  is  a  mistake.  Heirs-female,  or  hasredes-femellas^  it  is  true,  were 
terms  at  first  not  so  common  ;  for  this  reason,  that  female  succession 
iMNKs,  &c.  was  not  so  common.  All  the  old  charters  were  hceredibta  suis,  with- 
out distinction  of  male  or  female.  Afterwards  kceredibus  matcuUi 
came  to  be  common  ;  and  when  the  succession  was  to  go  to  females, 
it  was  hasredihus  quibuscunque^  or  hasredibusfasmdlis. 

**  Some  instances  of  hceredibus  fcemellit  were  mentioned,  and,  upon 
searching  the  records,  they  will  be  found  not  uncommon.  In  a  pub- 
lication now  going  on  of  the  Charters  of  Robert  the  Fiisty  and  suc- 
ceeding kings,  several  examples  will  be  found  of  an  earlj  date ;  and 
still  more  in  the  Index  of  Charters,  published  by  Mr.  Robertsoui 
keeper  of  the  Records. 

*'  Among  other  instances,  one  appears  which  deserves  notice.  A 
charter  of  the  Earldom  of  Ross,  in  the  reign  of  David  II.  Anno 
1370.  (p.  90),  thus:  ^£t  quando  ipsi  heeredis  femella  fuerint 
*  semper  senior  hieres  femella  sine  divisione,  &c.  comitatum  te- 
^  neat.*  So  that  if  one  meant  to  establish  a  line  of  female  succes- 
sion  beyond  daughters,  properly  so  called,  and  that  the  eldest  should 
succeed  without  division^  there  was  no  want  of  words  to  express  it 

**  Upon  this  point,  accumulation  of  excerpts  of  deeds  collected 
from  the  records,  where  the  expressions  occur,  of  *  daughter  and  heir- 
female^  and  '  daughter  or  heir-female  *  which  are  adduced  as  proof 
that  the  expressions  are  synonymous.  But,  in  reality,  they  prove  that 
they  are  different,  and  that  the  word  daughter,  by  itself,  was  not 
sufficient  for  the  purpose. 

*^  Every  daughter,  if  she  is  an  heir  at  all,  must  be  an  heir- female. 
But  there  are  heirs*  female  who  are  not  daughters.  For  example, 
the  son  of  a  daughter  is  an  heir-female.  But  no  one  will  call  him 
daughter. 

"  Therefore,  where  female  succession  is  not  to  be  limited  to  daugh- 
ters, it  is  necessary  to  add  the  general  expression,  or  heirs-female, 
meaning  that  the  succession  shall  go  to  daughters,  or  to  heirs-female, 
whether  they  be  daughters  or  not.  Thas,  in  a  contract  of  marriage, 
iailing  heirs  of  the  marriage,  the  estate  is  destined  to  the  eldest 
daughter i  or  heir  female  of  the  marriage.  When  the  marriage  dis. 
solves,  there  may  be  no  daughters  existing,  but  sons  by  a  daughter^ 
who  are  not  considered  to  be  daughters ;  and,  therefore,  to  supply  the 
defect,  the  general  expression  of  heirs-female  is  added,  which  in- 
cludes the  whole. 

**  Most  of  the  clauses  in  the  excerpts  relate  to  the  excluding  di- 
vision, among  heirs-portioners,  in  the  case  of  female  succession. 
The  maker  in  the  settlement  wants  to  exclude  the  evil  of  division 
through  the  whole.  Looking  forward  to  a  distant  period,  not  know- 
ing whether  the  heirs-portioners  are  to  be  daughters  of  the  last 
proprietor,  or  descendants  male  and  female,  who  are  all  heirs  por- 
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tioners,  first  takes  the  expression,  eldest  daughter,  and  then  adds        1^1'^* 

the  words  heirs-female,  which  includes  every  possible  case  of  female    

succession.  "'^^V'  "'^ 

**  If  in  any  deed  they  have  been  used  as  synonymous,  this  would    inmks,  &c. 
just  afford  an  instance  of  a  writer  having  used  expressions  of  which  Suppose  the 
he  did  not  understand  the  proper  meaning,  of  which  instances  not  a  ^^j^,  ^^|^ 
few  might  be  discovered,  in  a  search  of  the  records  less  laborious  or  female. 
than  this. 

''  This  discussion,  with  regard  to  the  abstract  meaning  of  daugh-  Meaning  of 
ter,  in  law  language,  is  not  decisive  of  the  cause.     Because,  in  our  daughter  as 
interpreting  deeds  and  settlements,  we  are  not  merely  to  consider  ^^^^  ^j^  ^^ 
the  words  as  solitary  and  unconnected,  like  words  in  a  dictionary,  cisive,  must 
but  to  take  them  as  connected  in  the  sentence  or  clause  of  the  deed,  be  taken  along 
and  in  this  way  may  be  restricted  or  enlarged  beyond  their  common    ^^.^  ^f  ^y^^ 
acceptation.    Words  are  only  used  to  convey  the  meaning  of  the  settlement. 
party,  and  his  will  must  be  the  rule,  if  it  can  be  made  out  clearly 
and  exactly,  although  he  has  used  some  words  not  in  their  ordinary 
signification. 

'*  Of  this  mode  of  construction  an  instance  has  occurred  in  this  And  hence,  on 

very  clause.     Heirs-male  standing  by  itself  certainly  means  heirs-  »wne  pnnci- 

male  general ;  yet,  taking  it  as  connected  with  the  rest  of  the  clause,  ^i^j^  **  ^^^^^ 

has  been  construed  to  mean  the  hein-male  of  the  body  of  all  the  four  been  held  to 

daughters  seriatim.    Not  a  plurality  of  dauirhters,  but  that  the  same  °*®f "  "  heirs- 

•  .     1  v    Li    X         i_      ^ij    ^  r     xu    .•       male  of  the 

expression  was  successively  applicable  to  each.     Eldest  for  the  time  body.** 

being.  The  eldest  who  existed  at  the  time  of  the  succession,  or  who 
had  left  issue  male  existing,  and  this  was  the  most  proper  and  na- 
tural meaning  of  the  word. 

^^  The  whole  context  and  words  of  this  extraordinary  clause  stand 
thus :  *  To  the  eldest  daughter  of  the  said  umquile  Hary  Lord  Ker, 

*  without  division,  and  their  airis  maUj  she  always  marrying  or 

*  being  married  to  a  gentleman  of  honourable  and  lawful  descent, 

*  and  quhilks  all  flailing,  and  their  saids  airis-male,  to  our  nearest 

*  and  lawful  airis-male  whatsoever.' 

^'  Is  there  any  thing  in  the  context  here  that  goes  to  extend  the 
meaning  of  daughter  beyond  its  usual  meaning  ?  On  the  contrary, 
the  first  thing  to  be  observed  is,  that  the  daughters  here  called  are 
daughters  of  a  particular  person  named  in  the  deed.  It  is  not  the 
case  of  daughters  being  mentioned  in  a  long  destination  of  succes- 
sion, where  no  particular  person,  either  father  or  daughter  are  known, 
and  where  greater  latitude  of  speech  may  be  allowed.  They  are  the 
daughters  of  a  person  named,  Hary  Lord  Ker,  and  the  daughters 
existing  and  known  to  the  maker  of  the  settlement.  This  circum- 
stance rather  narrows  the  construction  of  daughter* 

**  Then  follow  ^  and  their  airis-male,'  and  failing  these  heirs-male, 
the  granter's  heirS'tnale  whatsoever.  Supposing  it  had  been  the  in. 
tention  of  Earl  Robert  to  call  to  the  succession,  not  only  the  four 
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daughters  of  Hary  Lord  Ker  and  their  heirs-male,  but  likewise 
their  female  issue,  according  to  the  pursuer's  hypothesis,  how  is  it 
>  to  be  accounted  for,  that  he  should  have  used  the  evpressions,  heirs- 
male,  and  failing  them,  his  heirs-male  whatsoerer,  both  which  are 
most  unfavourable  to  female  succession  that  could  have  been 
chosen. 

**  Heirs-male  may  in  some  respects  admit  of  different  construc- 
tions, as  heirs-male  general,  heirs-male  of  the  bodj.  But,  in  one 
respect,  perfectly  stubborn  and  inflexible.  That  they  are  excluairc 
of  females,  as  much  as  if  they  had  been  excluded  per  expresnm  ; 
and  there  is  no  instance  where  a  woman  has  succeeded  under  that 
description,  or  has  ever  claimed  under  it. 

*'  We  are  not  to  consider  what  might  be  the  meaning  of 
daughter  simply,  but  of  the  daughter  then  existing  of  a  particu- 
lar person,  and  the  heirs-male  of  her  body.  Will  a  single  instance 
be  pointed  out  of  a  female  descendant  of  the  daughter  having  suc- 
ceeded under  such  a  description  ?  or  a  single  deed  from  the  record 
where  such  expressions  were  used  for  bringing  in  females  ?  Here  I 
must  suggest  a  view  of  the  case,  which  does  not  seem  to  hare  been 
sufficiently  attended  to.  Supposing  Lady  Essex  to  be  called,  in 
what  part  of  the  destination  in  this  clause  was  it  meant  that  she 
should  come  in  ?  For  I  apprehend,  that  according  to  her  construc- 
tion of  the  deed,  her  place  in  the  order  of  succession  must  be  a 
higher  one  than  what  she  pretends  to 

*<  Eldest  daughter  and  her  heirs-male  implies  a  substitution. 
First  to  the  daughter,  whom  failing,  her  heirs-male,  and,  of  course, 
Lady  Jane,  if  alive,  would  have  succeeded  primo  loco.  But  we  are 
told  that  daughter  is  here  used  as  a  generic  term,  comprehending 
Lady  Jane's  female  issue  however  remote.  Must  not  all  the  persons 
called  by  this  expression  succeed  in  the  same  order  ?  Or  is  the 
Court  to  make  a  distinction  between  the  persons  coming  under  the 
name  daughters  ?  That  one  of  them,  namely.  Lady  Jane,  should 
succeed  first  as  the  daughter  of  Hary  Lord  Ker,  and  that  the  other 
persons  called  under  the  same  expression  should  only  succeed  at  a 
distant  period  ? 

*^  I  see  no  ground  for  this  distinction  ;  the  female  issue  called  as 
daughters  would  be  entitled  to  take  as  Lady  Jane  would  haye  done^ 
preferably  to  the  heirs-male  of  her  body.  So  that,  if  Lady  Jane  had 
died,  leaving  a  son  and  a  daughter,  the  daughter  must  have  taken  the 
estate  in  preference  to  the  son,  and  in  the  same  way,  if  John  Duke  of 
Roxburghe  had  been  alive.  Lady  Essex  would  have  been  preferable 
to  her  brother,  even  to  her  father — a  construction  of  the  deed  whidi 
leads  to  conclusions  so  untenable  can  hardly  be  well  founded. 

**  In  order  to  get  quit  of  this  difficulty,  counsel  for  the  pursuer 
talked  of  a  recurring  substitution  (a  phrase  quite  new)  ;  the  import 
of  which  is  understood  to  be,  that  the  heirs-male  of  the  body  of  liidy 
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Jane  haying  failed,  the  female  descendants  are  now  entitled  to  come        1812. 
in  as  called  after  them.  


**  But  where  is  the  authority  for  adopting  this  order  of  succession  ?  ^^^^  «•  *«»»i 
Failing  Lady  Jane  and  the  heirs-male  of  her  body,  Who  are  substi-    .^^^g'  g^^ 
tuted  ?  The  next  eldest  daughter,  and  the  heirs-male  of  her  body, 
and  so  on  through  all  the  daughters,  ^  quhilks  failing  ai|d  their  heirs- 

*  male,  to  my  nearest  heirs*male  whatsoever.'  This  is  the  sound 
construction  of  the  deed  as  adopted  in  the  House  of  Lords,  which 
finds,  that  aoccording  to  the  just  and  legal  construction  of  this 
clause,  '  the  several  daughters  of  Hary  Lord  Ker,  in  their  order,  and 
'  the  heirs-male  of  their  respective  bodies  begotten  seriatim^  were 

*  called  as  heirs  of  tailzie  and  provision/  This  implies,  that  first  the 
eldest  daughter,  and  the  heirs-male  of  her  body  were  to  take,  and 
fiuling  them,  the  next  daughter  and  her  heirs-male  were  to  take.  In 
order  to  make  way  for  this  recurring  substitution,  it  would  be  neces- 
sary to  interpolate  a  substitution  immediately  after  the  heirs-male  of 
the  bodies  seriaUmy  whom  failing,  the  heirs-female  of  their  bodies — 
an  interpretation  for  which  there  is  no  authority,  and  which  would 
be  making  a  will  for  Earl  Robert,  in  place  of  interpreting  the  one 
made  by  himself. 

*'  After  all,  the  expressions  of  this  clause,  whether  taken  together  Result  of  the 
or  separately  considered,  appear  very  unfiivourable  to  the  pursuer's  ^"^^®* 
claim,  particularly  this  calling  of  heirs-male ;  first  heirs-male  of  the 
bodies,  and  then  heirs-male  whatsoever. 

*'  I  have  attended  to  the  pleading  of  counsel.  I  admired  the  in- 
genuity of  what  they  made  out,  and  the  intrepidity  of  what  they 
attempted,  without  making  it  out.  I  do  not  see  how  they  could 
have  succeeded,  except  setting  aside  these  expressions  by  arguing 
them  out  of  their  place  in  the  deed,  or  unless  they  could  do  what  is 
more  practicable  by  argument,  change  the  sex  of  their  client,  and 
make  a  man  of  her,  and  then  success  would  be  certain. 

^^  The  only  other  topic  of  argument  introduced,  was  the  general  Argument 
scope  and  intention  of  this  deed,  which,  in  some  cases,  where  the"^^™  general 
will  of  the  party  is  clearly  manifested,  is  allowed  to  control  and  explain  intention  of 
the  particular  clauses ;  and,  accordingly,  both  parties  have  appealed  this  deed. 
to  this  source  of  interpretation. 

'*  One  thing  is  clear,  beyond  a  question,  that  Earl  Robert  had  a 
predilection  for  male  succession,  which  was  agreeable  to  the  esta- 
blished practice,  and  to  the  feelings  which  were  prevalent  at  the 
time.    This  is  not  disputed,  and  is  clear  from  every  line  of  the  deed. 

**  The  first  persons  called  to  be  the  representatives  of  his  fimiily, 
are  a  set  of  male  successors — ^the  Drummonds  and  Flemings, — and 
the  heirs-male  of  their  bodies.  In  this  first  and  favoured  part  of 
the  destination  not  a  single  female  is  admitted.  The  succession 
goes  to  males,  and  to  them  only.  But  supposing  these  fiivoured  sub- 
stitutes, and  their  male  line,  to  be  extinct,  an  event  which  has  hap- 
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1812.        pened ;  in  what  manner  was  it  natural  to  suppose  that  the  Earl,  pre 
jndiced  in  favour  of  the  male  line,  would  carry  on  the  succession? 
^      **  Heirs  male  of  his  own  body  he  had  none.    But  his  son.  Lord 
iNMB^  &c.     Hary  Ker,  had  left  four  daughters.     If  he  adhered  strictly  to  male 
succession,  the  whole  of  his  posterity  would  have  been  cut  off. 

*^  What  therefore  was  most  natural  for  him  to  do  ?  Just  what  I 
conceive  he  has  done*  to  break  through  the  male  succession  so  &r 
as  to  call  these  daughters  seriaiitn  ;  and  with  this  interruption  the 
male  succession  immediately  returns,  the  heirs  male  of  the  daugh- 
ters, and  fiuling  them,  the  heirs  male  whatsoever. 

**  The  four  daughters  of  Hary  Lord  Ker  were  persons  existing  at 
the  date  of  this  settlement,  and  known  to  the  Earl. 

**  As  to  all  the  rest  of  the  posterity  they  were  unborn, — who  they 
were  to  be,  or  what  their  qualifications,  were  unknown.  When 
Earl  Robert  looked  forward  to  them  in  distant  prospect,  he  could 
know  of  no  distinction,  except  the  natural  distinction  of  males  and 
females  ;  and  it  was  natural  for  him  to  prefer  the  males,  according 
to  the  ideas  of  his  time. 

*<  Whether  this  was  proper,  or  a  rational  plan  of  settling  the 
Roxburghe  estate,  is  of  no  consequence.  Earl  Robert  had  the  ab- 
solute  power  of  settling  his  estate  as  he  pleased,  without  being  an- 
swerable to  any  one.  Our  only  business  is  to  inquire  what  his  will 
was,  and,  being  satisfied  of  that,  we  must  give  effect  to  it. 

<*  The  lady  may  think  her  case  hard.  But  she  has  no  title  to 
complain  of  the  law,  because,  if  the  estate  had  been  left  to  the  dis- 
posal of  the  law,  she  would  have  taken  the  estate  without  a  deed;  and 
still  less  can  she  complain  of  Courts  of  law,  who  can  only  inquire  into 
the  meaning  of  the  deed.  If  she  shall  ultimately  be  excluded,  it  is 
by  the  act  and  deed,  by  the  express  will  of  her  ancestor.  Earl  Ro- 
bert, which  we  must  carry  into  execution,  and  to  which  she  most 
submit,  however  unwilling.*' 

On  reclauning  petition  for  Lady  Essex  Ker,  the  Lord  President 
stated : — 

*^  The  argument  is  well  stated,  but  the  case  continues  the  same. 
I  cannot  alter  my  opinion. 

''  The  only  thing  new  is  a  various  reading  of  the  nomination,-— ttid 
to  be  dochters  in  place  of  dochter.  This  depends  upon  very  curiooi 
inspection.  I  thought  it  daughter,  and  every  body  so  read  it  in  the 
question  with  Sir  James  limes  and  General  Ker.  Case  of  the  pur- 
suer not  improved.  It  would  make  no  difference  upon  the  present 
argument,  sJthough  it  was  to  be  read  *  dochters '  in  place  of  doditer. 
It  would  have  been  of  consequence  in  the  former  question." 
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[Fac.  CoU.  et  Mor.  App.  v.  Manse  1.] 

The  Right  Hon.  Thomas,  Earl  of  Elgin  v 
AND  Kincardine,  L.  Blackwood  of  Pit-  # 
treavie,  Esq.,  Robert  Wellwood  of  Gar-  y  Appellants ; 


1812. 

EARL  OP 
ELGIN,  &C. 

M*LEA!f. 


vock,  Esq.,  and  Others,  Heritors  of  the  I 
Parish  of  Dunfermline,  ^ 

\  Respondent. 
House  of  Lords,  9th  March  1812. 


The  Rev,  Allan  M'Lean,  first  Minister  oi 
Dunfermline,  .... 


Manse  and  Glebe,  Right  to — Res  Judicata. — (1st)  Held  that 
a  minister  of  a  parish,  chiefly  situated  within  the  royal  burgh  of 
Dunfermline,  with  a  landward  part,  was  entitled  to  have  a 
manse  designed  to  him,  together  with  a  glebe  of  four  acres  of 
arable  land  ;  and  a  grass  glebe  sufficient  to  pasture  two  cows  and 
a  horse,  and  that  the  sums  which  a  predecessor  in  the  incumbency 
had  agreed  to  accept  in  lieu  of  these,  did  not  shut  out  this  claim. 
(2d.)  Held  that  a  question  raised  by  a  predecessor,  in  regard  to  the 
same  subject,  was  not  res  Judicata y  in  the  circumstances,  so  as  to 
foreclose  the  present  claim  at  the  instance  of  the  present  incum* 
bent. 

The  respondent  is  the  first  minister  of  the  parish  of  Dun- 
fermline,  which  includes  the  royal  burgh  of  Dunfermline, 
inclading  the  precincts  of  the  Abbey,  together  with  a  land- 
ward part  of  the  parish  situated  in  the  adjoining  country. 

He  had  neither  manse  nor  glebe.  The  act  1592,  c.  118, 
'*  statutes  and  ordains  that  the  acts  of  parliament  made  of 
"  before,  anent  manses  and  glebes,  to  be  given  to  ministers 
"  of  God's  holy  evangel  within  this  realm,  shall  be  under- 
"  stood  and  extended  to  all  abbeys  and  cathedral  kirks 
"  within  this  realm,  where  no  other  manse  nor  glebe  per- 
"  taining  to  parson  or  vicar  was  of  before ;  so  that  the 
'*  minister  presently  admitted,  or  hereafter  shall  happen  to 
*'  be  admitted,  to  the  office  or  cure  of  the  ministry,  within 
^'  the  said  kirk,  shall  have  a  sufficient  manse  and  dwelling 
*'  place  within  the  precinct  of  the  abbey  where  he  serves, 
"  together  with  four  acres  of  land,  &c.,  with  special  pro- 
**  vision  that  it  shall  be  in  the  option  of  the  abbots,  priors, 
««  and  other  prelates  and  persons  whatsoever,  feuars  of  the 
**  said  cathedral  or  abbey  places,  either  to  grant  a  manse 
**  to  the  minister,  within  the  precinct  of  their  place,  or  else 
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-kirk." 

iIm  Ju«         ^^  *^  1^44.  c.  31,  was  paflKri,  exteading  the  former 
«  acts  as  to  the  d^wignrng  of  naiia&i  aod  glebe%  which  coo- 

*'^***  tazned  thia  elame :  ^  Barramttaimm  tirb  heimy  edM^yt except- 
**  eAT  which  waa  founded  oa  bj  the  appellanta.  And  the 
act  1649,  c  45,  followed,  with  regard  to  minialers'  atipcnda, 
giebea,  and  manae^,  and  thai  these  two  fatter  being  once  de- 
ajgned  and  bufltythecostaiid  charges  were  tobefaidontbeheri* 
ton.  Thisact  contained  the  following  cfaiae,  which  waaabo 
founded  on  bj  the  appellanca:  *^  And  it  ia  hereby  appoint- 
**  ed  that  biirgh«9  and  the  hndward  parts  of  the  parish, 
''  proTide  all  competent  dwelling- places  and  hooaes  for  their 
^*  ministers,  the  same  not  being  dwTe  nor  beneath  the  sum 
"  expressed" 

The  two  acts  of  1644  and  1649  were  rescinded  or  repeal- 
ed after  the  Restoration,  and  the  act  1663  substituted, 
which  sets  forth,  **  Because,  notwithstanding  divers  acts  of 
''  parliament  made  of  before,  divers  ministers  are  not  jet 
*'  suiBciently  proTided  with  manses  and  glebes,  and  others 
*'  do  not  get  their  manse  free  at  their  entry,  therefore  sta- 
''  tutes  and  ordains,  that  where  competent  manses  are  not 
''  already  built,  the  heritors  of  the  pariah,  at  sight  of  the 
"  bishop  of  the  diocese,  or  such  minister  as  he  shall  appoint, 
"  with  two  or  three  of  the  most  knowing  and  discreet  men 
"  of  the  parish,  build  competent  manses  to  their  ministers, 
''  the  expenses  thereof  not  exceeding  1000  and  not  beneath 
*'  500  merks ;  and  where  competent  manses  are  already 
"  built,  ordains  the  heritors  of  the  parish  to  reliere  the  mi- 
''  nister,  and  his  executors,  of  all  costs  of  charges  and  ex- 
"  peni«es  for  repairing  the  foresaid  manses ;  declaring  here- 
"  by  that  the  manses  being  once  built  and  repaired,  and  the 
"  building  and  repairing  satisfied  and  paid  by  the  heritors 
"  in  manner  aforesaid,  the  said  manses  shall  thereafter  be 
*'  upholden  by  the  incumbent  ministers  during  their  posses* 
"  sion,  and  by  the  heritors  in  time  of  Tacancy,  out  of  the 
"  vacant  stipend."  Then  follows  the  stipulations  with  re- 
ference to  glebes:  *'  In  like  manner  ordains  that  every 
'*  minister  have  fewel,  foggage,  feal  and  divots,  according 
<<  to  the  act  of  parliament  made  in  the  year  1593 ;  as  also 
"  that  every  minister  (except  such  ministers  of  royal  burghs 
*'  who  have  not  right  to  glebes),  have  grass  for  one  horse, 
'*  and  two  kine,  over  and  above  their  glebe,  to  be  designed 
<<  out  of  kirk  lands,  and  with  relief  according  to  ihe  former 
'^  acts  of  parliament  standing  in  force." 
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In  these  circumstances,  the  appellants  contended  that  the        1312. 
minister's  right  to  manse  and  glebe  did  not  apply  to  pa- 


rishes situated  for  the  most  part  within  royal  burghs.     That     e\rl  of 
the  clause  in  the  act  1644  excepting  "  Borrowstown  kirks,"   ■*'®^^' 
and  the  provision  in  the  act  1649,  giving  dwelling-houses  to     m'lbam. 
ministers  within  such  burghs ;  and  the  clause  in  the  above 
quoted  statute  1663,  showed  that  such  ministers  were  nei- 
ther entitled  to  manses  nor  to  glebes.     This  being  their 
view  of  the  acts,  the  respondent  presented  his  petition  to 
the  presbytery  of  the  bounds,  stating.  That  by  an  act  of  the 
Scotch  parliament  1592,  ministers  of  abbey  kirks  are  entitled 
to  a  sufficient  manse  or  dwelling-house  vrithin  the  precincts 
of  their  abbey ;  and  that  by  act  1663,  c.  21,  ministers  of  all 
landward  parishes^  whether  connected  with  a  burgh  or  not, 
are  entitled  to  a  manse,  and  also  to  a  glebe,  consisting  of 
four  acres  of  arable  land,  and  as  much  pasture  land  as  is 
necessary  for  pasturing  a  horse  and  two  cows. 

The  respondent  further  stated,  that  he  was  unprovided  in 
a  manse,  having  only  forty  pounds  Scots  {i.  e.  £3.  6s.  8d. 
Sterling)  yearly  in  lieu  of  one ;  that  his  globe  was  not  of 
the  legal  dimensions,  and  that  in  place  of  pasture  ground 
he  had  only  twenty  pounds  Scots  (£1.  13s.  4d.  Sterling) 
yearly  allowed  him  for  grass.  He  therefore  prayed  the 
presbytery  to  order  a  visitation,  and  to  take  the  usual  steps 
appointed  by  law  for  designing  a  legal  manse  or  glebe. 

After  a  variety  of  proceedings  before  the  presbytery,  that  June  7,  1803. 
court  pronounced  the  following  judgment :  ^'  The  presbyte- 
'*  ry  having  considered  Mr.  McLean's  petition,  and  the  whole 
*'  of  this  cause,  find  that  he  is  in  law  entitled  to  a  manse  or 
*'  dwelling-house,  and  suitable  offices,  within  the  precincts 
"  of  the  abbey  of  Dunfermline,  in  lieu  of  the  forty  pounds 
"  Scots  presently  paid  to  him,  to  a  legal  glebe,  consisting  of 
"  four  acres,  and  to  half  an  acre  of  ground  as  a  stance  for  a 
'*  manse,  offices,  and  garden  enclosed  with  proper  walls ; 
**  the  presbytery  find,  that  Mr.  McLean  is  entitled  to  grass 
'<  or  pasturage  for  one  horse  and  two  cows,  in  lieu  of  the 
**  twenty  pounds  Scots  presently  paid  to  him ;  and  they 
"  also  find  that  the  pigeon -house  upon  the  glebe  ought  to  be 
**  removed.  The  presbytery  delay  the  designation  of  a 
"  manse  and  the  ground  for  pasturage."  At  a  subsequent 
date  they  proceeded  to  design  these,  and  also  correct  the  July  1803. 
deficiency  in  the  size  of  the  glebe,  so  as  to  make  it  up  to  the 
full  legal  quantity  of  four  acres. 

The  appellants  then  brought  the  present  case  by  advoca- 
tion before  the  Court  of  Session. 
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1812.  Tho  question  brought  before  the  Court  by  this  advoca- 

— ^— —    tion  being,  Whether  the  judgments  of  the  presbytery  were 
KARL  OF     ^gji  founded  under  the  act  1663,  c.  21  ?  the  respondent 
p.  was  advised  to  bnng  a  separate  action  against  the  omeers 

M*LKAif.  of  state,  and  certain  persons  having  interest  within  the 
precincts  of  the  abbey  of  Dunfermline,  libelling  upon  the 
act  1592,  c.  118)  and  concluding  that  he  had  right  to  a 
manse  within  the  precincts  of  the  abbey,  by  virtue  of  thut 
act.  But  as  the  Court  adhered  to  the  judgments  of  the 
presbytery,  finding  the  respondent  entitled  to  a  manse  un- 
der the  act  1663,  c.  21,  it  became  unnecessary  for  the  re- 
spondent to  rest  upon  his  subsidiary  claim  under  the  act 
1592,  c.  118. 

The  appellants  maintained,  1st,  That  the  general  ques- 
tion here  was.  Whether,  in  the  case  of  a  parish  where 
there  is  a  royal  burgh,  and  likewise  a  landward  party  the 
minister  is  in  the  same  situation  with  respect  to  the  right  of 
having  a  manse,  as  the  minister  whose  parish  does  not  con- 
tain a  royal  burgh,  or  is  a  mere  country  parish  ?  They  coo- 
tended,  2d,  That  the  respondent,  being  a  minister  of  a  royal 
burghy  had  no  right  to  a  manse  ;  and,  in  the  3d  place,  That 
this  question  had  been  definitively  settled  in  the  Court  of 
Session  in  1750,  in  an  action  raised  by  his  predecessor  and 
the  heritors  of  the  parish,  and  therefore  the  exception  of 
res  judicata  was  a  complete  bar  to  the  claim. 

It  was  more  in  detail  argued,  that  as  the  act  1644  except- 
ed Borrowstotvn  kirks^  this  must  mean  all  parishes  where 
the  church  was  situated  within  a  burgh,  whether  there  was 
landward  parish  annexed  to  it  or  not.  In  answer,  the  respon- 
dent contended  that  the  minister  of  every  landward  parish, 
not  excepting  parishes  connected,  as  this  was,  with  burghs, 
was  entitled  to  a  manse  under  the  act  1663,  and  other  acts  of 
parliament.  That  the  Court  had  never  refused  manses  to 
ministers  whose  benefices  were  so  situated.  That  the  deci- 
sions of  the  Court  had  only  refused  manses  to  minister! 
whose  parishes  were  wholly  within  burgh,  or  upon  some 
other  special  grounds.  That  it  had  been  decided  in  the 
Mor.  5121.  case  of  Williamson,  so  far  back  as  March  26th  1685,  that 
the  heritors  were  liable  for  the  reparation  of  the  manae, 
though  Williamson  was  minister  in  a  royal  burgh,  because 
it  hao  a  manse  and  glebe,  and  landward  parish.  Several 
decisions  since  that  time  have  been  pronounced  unfavour- 
able to  the  claim  of  ministers  of  royal  burghs,  having  part 
landward  parishes ;  but  these  all  went  on  specialties,  aud 
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cannot  be  viewed  as  having  settled  the  general  point ;  and        1812. 

the  recent  decision  in  the  case  of  the  minister  of  Linlith-  — 

gow  against  the  Heritors,  6th  March  1802,  where  the  pa-  ^^^^^^ 

rish  was  in  a  similar  situation,  the  minister  was  held  entitled  v. 

to  a  manse,  but  leaving  the  question  as  to  the  proportion  of  „  m'leam. 
*!,  \     1      u  u     A.     L     •.  J  .iT  .•       Fac.  Coll.  vol. 

the  expense  to  be  borne  by  the  heritors  and  the  proportion  j^\\\  «  504, 

by  the  magistrates  of  the  burgh  for  discussion.    It  was  stat-  Mor.  App.  1. 

ed  from  the  bench,  in  this  case,  as  had  been  done  in  the  ^^^^^  ^^'  ^' 

previous  case  of  Dysart,  that  all  the  previous  cases  had  pro-  xhe  Heritors 

ceeded  on  specialties.    Indeed  here  there  was  evidence  that  of  Dysart  v. 

the  first   minister   of  Dunfermline   anciently   possessed   ^i^^i^^^^' 

manse.     This  is  put  beyond  doubt  by  a  decision  observed  Djsart  in 

by  Lord  Durie,  as  early  as  13th  Feb.  1629,  in  the  case  of  ^777»  (^n- 

Lord  Dunfermline  v.  M'Gill,  minister  there,  thus:  **In  »  Ourie,  p  425t 

'*  suspension  of  charges,  for  removing  from  a   minister'^set  Mor.  5137* 

"  glebe,  upon  a  reason  that  there  was  as  much  land  as  would 

**  extend  to  four  acres  nearest  to  the  manse,  and  nearer 

"  than  the  land  designed,  which  was  condescended  to  be  of 

*'  the   lands  within  the  precincts  of  the  abbey,  and  which 

"  the  suspender  alleged  ought  to  be  dosigned,  conform  to 

**  the  act  of  parliament  anno  1512,  the  same  being  arable 

''  land.     This  reason  was  not  sustained,  because  the  land 

'*  witltin  the  precinct  condescended  upon,  was  parked    in 

•*  within  the  precinct  which  was  now  become  the  King's 

*'  Park,  and  the  abbacy  being  annexed  to  the  crown,  and 

"  the  said  precinct  kept  for  the  King's  Park,  and  the  land 

•*  never  being  laboured  or  tilled  before      Neither  was  it  re- 

"  spected,  that  the  suspender  alleged,  that  the  same  might 

**  be  tilled,  and  was  commodious  for  that  use  ;  and  that  the 

••  minialer  had  this  manse  within  the  precinct^  which  ought 

•*  to  draw  with  it  the  glebe." 

It  appears  that,  in  1658,  some  dispute  had  arisen  between 
the  minister  and  the  town  and  the  heritors  of  the  parish, 
which  ended  in  a  contract,  whereby  the  minister  for  the 
time  being  agreed  to  the  sum  of  forty  pounds  Scots  in  lieu 
of  manse,  and  the  other  sums  as  stated  in  his  petition. 

These  circumstances  showed  clearly  that  the  minister  was 
at  one  time  in  possession  of  a  manse.  Then  again,  with  re- 
ference to  the  plea  of  res  judicatay  the  circumstances  of 
that  plea  are  soon  disposed  of.  The  question  there  discus- 
sed with  his  predecessor  in  1750,  went  on  the  ground  of  the 
presbytery  not  having  any  jurisdiction  to  design  a  manso 
under  the  act  1663,  and  the  Court  confined  themselves  to 
particular  findings,  without  deciding  the  general  abstract 
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1812.       point  of  law,  to  the  effect  that  he  was  not  entitled  to  a 
manse  under  the  act  1663,  and  that  the  presbytery  had  no 


BLour^  &c  ?^^^^  *^  design  him  one,  but  reserving  his  claim  for  a  dwell- 
«!  '  ing-house  under  the  act  1592.  No  decerniture,  however, 
M^LKAif.  followed.  With  these  findings  it  was  remitted  back  to  the 
Lord  Ordinary,  but  no  further  procedure  took  place  before 
the  Lord  Ordinary ;  and,  in  point  of  fact,  there  was  no  final 
interlocutor  or  decree  pronounced  that  could  be  extracted. 
Even  there  was  no  decree  of  absolvitor  ;  and  nothing  upon 
which  the  plea  of  res  judicata  could  be  founded. 

The  Lord  Ordinary,  Woodhouselee,  reported  the  case  to 

Jan.  17, 1805.  the  Court.  The  Court  pronounced  this  interlocutor :  ••  The 
**  Lords  repel  the  reasons  of  advocation,  and  remit  the 
"  cause  simpliciter  to  the  presbytery,  except  as  to  the  re- 
**  moval  of  the  pigeon-house,  with  regard  to  which,  find'  it 
*'  incompetent  for  the  presbytery  to  take  cognizance  there- 
"  of,  reserving  to  the  minister  to  apply  to  the  Judge  Ordi- 
*'  nary  for  having  the  same  removed,  and  to  the  other  par- 
**  ties  concerned,  their  defences  as  accords." 

On  reclaiming  petition,  confined  to  the  point  of  res  judi* 

Nov.  9, 1806.  cata^  the  Court  adhered. 

Against   these    interlocutors    the    present    appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  question  here  is,  whe- 
ther the  minister  of  a  parish,  consisting  of  a  royal  burgh  and  a 
landward  part,  is  entitled  to  have  a  manse  designed  by  the 
presbytery,  to  be  built  at  the  expense  of  the  heritors,  under 
the  construction  of  the  act  1663.  The  act  says,  that  where 
manses  are  not  already  built,  the  heritors  of  the  parish  shall 
build  them,  a  term  surely  not  applicable  to  royal  burghs, 
and  therefore  if  the  act  be  construed  as  extending  to  pa- 
rishes comprehending  a  royal  burgh,  if  there  be  also  a 
landward  part,  the  whole  expense  would  necessarily  be 
thrown  upon  the  owners  of  that  part,  however  inconsiderable 
it  might  be,  a  piece  of  injustice  which  could  never  enter  the 
mind  of  the  legislature.  When  a  burden  is  laid  upon  heri- 
tors, it  is  perfectly  understood  to  be  apportionable  by  their 
valued  rent,  but  a  burgh  has  no  valued  rent.  Where  a 
burgh  is  subjected,  regard  is  always  had  to  the  mode  of 
payment  peculiar  to  burghs.  In  a  word,  this  act  of  par- 
liament, to  those  who  consider  that  the  legislature  most 
have  had  in  view,  how  it  was  to  be  executed,  or  how  it  could 
be  extricated,  is  the  same  as  if  it  had  expressly  limited  tbe 
enactment  to  country  parishes,  or  parishes  in  which  there 
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was  no  burgh.     This  is  rendered  dear  by  the  rescinded       1812. 
acts  1644  and  1649,  which  make  a  marked  distinction  bo-    — — — — 
tween  Borrowstown  kirks  and  proper  country  parishes ;  and     "^"^  ^ 
that  by  Borrowstown  kirks  was  not  meant  merely  parishes         ^^ 
entirely  within  burgh,  or  which  had  no  landward  part,  is     x*leaw. 
demonstrated  by  the  act  1649,  which  laid  down  one  rule  as 
to  manses,  which  were  to  be  built  by  heritors^  and  another 
rule  with  respect  to  the  provision  of  dwelling  houses  for  the 
ministers  of  burghs,  and  the  landward  part  of  the  parish, 
which  last  part  of  the  act  was  omitted  in  the  act  1663. 
And  that  this  is  the  proper  construction  is  demonstrated  by 
the  usage  subsequent.     If  it  had  been  understood  to  autho- 
rize the  building  of  manses  at  the  expense  of  the  heritors, 
in  parishes  containing  both  a  burgh  and  a  landward  part, 
how  comes  it  that  there  should  be  so  many  parishes  of  that 
description  at  this  day  without  a  manse  ?    For  near  the  pe- 
riod of  a  century  after  the  passing  of  the  act  1663  there  is 
not  the  least  trace  of  a  demand  made  by  any  minister  of  a 
parish  so  circumstanced,  to  have  a  manse  at  the  expense  of 
the  heritors.   The  first  timo  it  was  broached  was  in  the  case 
of  Dunfermline  in  1750,  but  the  claim  there  was  negatived, 
as  not  being  founded  on  the  sense  of  the  act ;  and  the  same 
decision  was  given  in  four  other  cases  between  that  period 
and  1784.    It  has  been  doubted  whether  these  latter  cases 
did  not  go  on  specialties ;  but  there  can  be  no  doubt  about 
the  Dunfermh'ne  case,  which  decided  the  general  abstract 
question.    But  whatever  may  be  thought  of  the  general 
abstract  point,  it  is  clear  that  the  respondent's  demand  is 
barred  exceptione  rei  judicatae.     Nor  is  it  any  answer  to 
say,  that  this  exception  only  applies  to  cases  between  the 
same  parties,  and  that  no  decision  come  to  in  the  time  of  a 
previous  incumbent  can  raise  up  such  a  plea,   but  these 
pleas  are  untenable.     It  was  brought  by  the  minister  of  the 
parish,  and  that  is  enough.     To  say  that  a  decree  in  an  ac- 
tion brought  regularly  by  a  beneficiary,  and  which  he  alone, 
as  such,  can  bring,  is  not  binding  on  his  successors,  is  to 
maintain  that  a  question  relating  to  a  benefice  can  never  be 
settled  to  the  end  of  the  world.     Nor  are  the  proceedings 
which  are  reported  by  Durie  in  1629  any  evidence  that  an* 
ciently  the  incumbent  had  a  manse,  and  this,  together  with 
the  agreement  in  1658  giving  him  forty  pounds  Scots  in  lieu 
of  a  manse^  are  proofs  entirely  against  his  claim. 

Pleaded  for  the  Respondent. — The  respondent,  in  com- 
mon  with  every  other  parochial  minister  in  Scotland  who 


600 


CASES  ON  APPEAL  FROM  SCOTLAND. 


1812. 


EARL  OF 
ELGIN^   &C. 

r. 

M^LKAN. 


has  a  stipend  oat  of  the  tythes  of  the  parish,  is  by  law  en- 
titled to  a  manse,  and  also  to  grass  for  a  horse  and  two 
cows,  and  a  glebe  consisting  of  four  acres  of  arable  land. 
2.  Because  the  first  minister  of  Dunfermline  was  at  one 
time  in  possession  of  a  manse,  and  it  cannot  hurt  the  re- 
spondent's claim  that  some  of  his  predecessors  accepted  of 
a  sum  of  money  in  lieu  of  a  manse  and  grass  ground.  3. 
The  plea  of  res  judicata  opposed  to  the  respondent's  claim 
for  a  manse,  is  a  plea  depending  upon  the  practice  of  the 
Court  of  Session,  to  whom  your  Lordships  will  give  respect 
in  what  regards  a  rule  of  their  own  Court.  But  the  plea  is 
in  itself  obviously  not  well  founded ;  1st,  Because  the  action 
in  which  the  judgment  in  1750  was  pronounced,  regarded 
only  the  jurisdiction  of  the  presbytery,  and  the  judgment 
therefore  cannot  be  considered  as  binding,  in  so  far  as  it 
may  be  supposed  to  have  decided  any  thing  more  than  the 
question  of  jurisdiction.  2d,  Because  the  interlocutors  in 
that  proceeding  were  never  applied,  and  no  decree  ever  was 
pronounced.  3.  Because  those  interlocutors,  in  so  far  as 
they  may  be  supposed  to  have  determined  the  merits  of  the 
minister's  claim  to  a  manse  are  referable  to  the  ground, 
that  Mr.  Thomson  was  barred  by  his  acceptance  of  manse 
mail ;  but  this  plea  cannot  affect  the  respondent,  who  was 
no  party  to  that  contract.  And,  4th,  Because  even  if  these 
interlocutors  should  be  considered  as  having  proceeded  upon 
more  general  grounds,  they  are  not  binding  upon  the  re> 
spondent,  who  does  not  represent  his  predecessor  to  the 
benefice. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 

that  the  interlocutors  complained  of  be,  and  the  same 

are  hereby  affirmed. 

For  the  Appellants,  Wm.  Adaniy  William  Erskine. 
For  the  Respondent,   Henry  Erskine^  Arch.  Campbell^ 

Era.  Homer. 


Note. — For  sometime  after  this  decision,  it  was  thought,  and  fine- 
quently  discussed,  that  the  above  case,  in  the  House  of  Lords,  was 
not  affirmed  on  the  general  question^  but  went  on  specialties,  until 
the  subsequent  decision  in  the  House  of  Lords  in  the  case  of  Auld 
V.  Magistrates  of  Ayr,  (Vide  2  S.  and  M*L.  p.  600),  where  the 
judgment  of  the  Court  of  Session  was  reveresd,  and  the  case  remit- 
ted, '*'  with  an  instruction  that  it  is  fixed  by  the  judgment  of  the 


CASES  ON  APPEAL  FROM  SCOTLAND.    601 

"  House  of  Lords  in  the  Danfermline  case,  that  the  minister  of  a         l^^^. 

"  rojal  bnrgh,  having  a  landward  district  annexed,  is  by  law  entitled     

"  to  have  a  manse  assigned  to  him."  ^^^ 

1NMK8, 


(Before  the  Lords'  Committees  for  Privileges.) 

Additional  Case*  for  Sir  James  Innes  Ker,  Bart., 

Claiming  the  Titles,  Honours,  and  Dignities  of  Duke  and 
Earl  of  Roxbarghe,  Marquis  of  Beaumont  and  Cessfurd, 
Earl  of  Kelso,  Viscount  of  Broxmouth,  and  Lord  Ker  of 
Cessfurd  and  Caverton. 

House  of  Lords,  Uth  May  1812. 

BoxBUBOBB  Peerage  Cadsb — Interest  to  Appear. — Two  ques- 
tions of  law  were  made  in  this  case.  1.  Whether  the  deed  of 
nomination  of  heirs,  and  tailzie  1648,  carried  and  conveyed,  along 
with  the  estates,  the  titles  and  dignities  of  the  Earl  of  Roxhurghe  ? 
2.  Who  were  the  persons  in  law  entitled  to  succeed  to  the  digni- 
ties under  the  destination  in  that  deed,  of  ^'  the  eldest  dochter  of 
the  said  Hary  Lord  Ker,  without  division,  and  yr  airis  roaill  ?"  The 
House  of  Lords  held,  1 .  That  the  honours  and  dignities  of  the  Earl  of 
Roxhurghe  were  conveyed  hy  the  deed  1648;  and,  2.  That  the 
destination  to  the  eldest  daughter,  meant  the  eldest  daughter  at  the 
time  of  the  succession  opening.  The  question  then  assumed  two 
branches,  ].  As  to  the  honours  and  dignities  of  the  barony  of 
Roxhurghe ;  and,  2.  The  Earldom  and  Dukedom  of  Roxhurghe. 
Held,  as  to  the  first,  that  none  of  the  claimants  had  established 
any  right  to  that  dignity  or  honour.  But  as  to  the  second,  that 
Sir  James  Norcliffe  Innes  had  made  out  his  claim  to  the  digni- 
ties of  the  Dukedom  and  Earldom  of  Roxhurghe. 

Principles  of  law  laid  down  for  allowing  parties  to  appear  for 
their  interest  in  peerage  questions,  in  which  Mr.  Bellenden  Ker 
was  not  allowed  to  appear,  but  Lady  Essex  Ker  was  allowed  to 
appear. 

The  original  case  for  the  claimant  was  given  in  in  1808, 
along  with  that  of  General  Ker.  On  account  of  the  con- 
nection between  the  claim    to   the   honours  of  the  Rox- 


*  This  and  the  following  case,  though  not  strictly  appeals,  are  re- 
p(urted  here,  because  they  are  intimately  connected  with  the  Rox- 
borghe  causes,  and  complete  the  series  of  those  appeals. 
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1812.       burghe  family,  and  the  claim  to  their  landed  eBtates,  that 
'  case  entered  into  a  statement  of  deeds  more  extensive  than 

^^  would  have  been  necessary,  if  there  had  not  existed  snch 

1MMB8.       connection. 

Since  that  period,  various  points  have  received  decision 
in  the  last  resort,  in  regard  to  the  estates  of  the  family  ; 
and  the  situations  of  the  different  parties,  competitors  for 
these  estates  as  well  as  for  the  honours,  have  been  mate- 
rially altered. 

The  claimant,  therefore,  conceives  that  it  may  contribute 
to  convenience,  to  bring  shortly  into  view*  first,  What  has 
been  already  done  ;  and,  second,  What  remains  to  be  done, 
on  the  subject  of  the  claim  to  the  peerage. 

On  behalf  of  the  claimant,  Sir  James  Innes  Ker,  the  fol- 
lowing documents  have  already  been  produced  and  proved 
before  the  Lords'  Committees  of  Privileges. 

1.  The  patent  of  the  dignity  of  an  Earl  granted  to  Ro- 
bert Lord  Roxburghe  in  1616,  by  which  he  was  in  all  time 
coming  directed  to  be  denominated  Earl  of  Roxboighe, 
Lord  Ker  of  Cessfurd  and  Cavertoun. 
July  17»  1643.  2  Procuratory  of  resignation  executed  by  Robert  Earl  of 
Roxburghe  of  his  estates  and  of  his  dignities. 

3.  The  notarial  instrument  of  resignation  proceeding  upon 
that  procuratory,  26th  Feb.  1644. 

4.  The  charter  granted  by  King  Charles  the  First,  to 
Robert  Earl  of  Roxburghe,  of  his  estates,  and  of  his  digni- 
ties to  himself  and  the  heirs-male  of  his  body,  *'  Quibus  de- 
ficientibus  heredibus  suis  vel  assignatis  quibuscunque  in  ejus 
optione  designandis,  nominandis  vel  constituendis,  per  ip- 
sum  aliquo  tempore  in  vita  sua  vel  ante  ejus  decessum  per 
assignationem  dcsignationem  nominationem  sea  dcclan- 
tionem  sub  subscriptione,"  &c.     Dated  Slst  July  1646. 

5.  An  exemplification  of  the  act  of  Parliament,  ratifjiog 
the  above  charter.     11th  June  1648. 

6.  The  tailzie,  nomination,  and  designation,  executed  b; 
Robert  Earl  of  Roxburghe,  of  his  estates  and  of  his  digni- 
ties.    23d  February  1648. 

7.  An  exemplification  of  an  act  of  Parliament  of  Scotland, 
20th  May  1661,  again  ratifying  the  aforesaid  charter  of  3l6t 
July  1646,  and  the  foresaid  tailzie,  nomination,  and  dedgoa- 
tion  of  Robert  Earl  of  Roxburghe  of  23d  February  1648. 

Upon  these,  and  upon  the  patent  of  the  Dukedom  of 
Roxburghe,  to  be  afterwards  mentioned,  the  right  of  the  pre- 
sent claimant  was  founded. 
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By  the  previous  appeal  it  has  been  seen  upon  what  ground       1812. 
General  Ker's  claim  was  founded  to  the  estates  and  digni- 
ties, ante  p.  333. 

Both  stated  a  preliminary  objection  to  the  right  of  Mr. 
Bellenden  Ker,  as  well  as  to  the  right  of  Lady  Essex  Ker, 
appearing  for  their  interest  before  the  Committee  of  Privileges^ 
which  objection  was  disposed  of  by  the  Lord  Chancellor  in 
the  following  manner. 

Lord  Chancellor  (Eldon)  said, — 
"  My  Lords, 

**  Your  Lordships  are  aware  that  an  objection  was  taken  before 
the  Committee  of  Privileges  on  the  part  of  Sir  James  Innes  Ker  and 
Brigadier-General  Walter  Ker,  against  the  right  of  Mr.  Bellenden 
Ker  and  the  Lady  Essex  Ker,  who  do  not  claim  the  dignities,  to  be 
heard  as  parties  before  the  committee,  against  those  who  do  claim 
those  dignities ;  and  that  this  objection  was  referred  by  the  com- 
mittee to  be  considered  by  the  House.  Upon  this  point  comisel 
have  been  heard  for  several  days. 

**  The  chief  objection  is  made  to  Mr.  Bellenden  Ker ;  as  to  Lady 
Essex  Ker,  the  objection  taken  is  but  faintly  stated. 

'*  Of  the  latter,  it  is  to  be  remarked,  that  she  disputes  the  right  of 
all  the  other  claimants,  and  says  she  has  a  better  right ;  though  she  has 
not  laid  a  claim  thereon  to  his  Majesty.  Mr.  Bellenden  Ker  is  in  a 
situation  perfectly  different ;  he  makes  no  suggestion  of  a  claim  to 
the  dignities,  but  he  insists  he  has  an  interest  to  be  heard,  because 
he  says  the  dignities  can  only  be  given  to  the  claimants  on  a  con* 
struction  of  certain  deeds,  and  which  he  says  will  affect  his  right  to 
those  estates,  which  also  originally  passed  by  the  same  deed. 

**  I  conceive  it  is  impossible  to  say  that  this  kind  of  concern  is  a 
proper  interest.  From  the  practice  in  this  country,  familiar  instances 
might  be  adduced  upon  this  point.  A  person  might  have  devised, 
by  will,  landed  estates,  to  different  individuals,  in  nineteen  different 
counties,  and  in  a  question  betwixt  the  heir  at  law  and  the  devisee 
in  one  of  these  counties,  as  to  the  validity  of  the  will,  not  one  other 
of  the  nineteen  devisees,  though  their  interests  depended  on  the 
same  question  with  regard  to  the  will,  could  be  heard  for  his  in- 
terest. 

««  Mr.  Bellenden  Ker  is  admitted  to  have  a  direct  interest  in  the 
competition  of  brieves,  but  with  regard  to  the  peerage  he  has  no  such 
interest.  And  I  hold  it  to  be  quite  clear,  that,  according  to  all  the 
rules  that  prevail  in  this  House,  unless  he  has  an  irUerest  in  the  very 
iking  to  be  discussed,  he  has  no  right  to  be  heard  with  regard  to  it. , 

^'  On  his  behalf,  various  cases  were  cited.    (The  cases  cited  were 
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181*2.  those  of  Willoughbj  r.  Parkham,  Kircadbright,  Sutherland,  Caith- 
ness, Anglesea,  and  Giencairn.  In  the  foor  first,  all  haying  interests, 
vrexe  ordered  to  be  heard.  The  Anglesea  case  is  stated  in  the 
iNiiKs.  Giencairn  case).  Of  these,  I  shall  onlj  mention  the  Anglesea  case, 
as  it  alone  appears  to  have  reference  to  this  question.  In  that  case, 
the  question  turned  on  the  legitimacy  of  the  claimant;  and  the  an- 
cestor of  Lord  Mulgrave,  i¥ho  had  right  to  certain  estates,  if  the 
claimant  was  a  bastard,  presented  a  petition,  praying  to  be  heard 
against  the  claim  to  the  peerage,  as  the  decision  therein  would  affect 
his  right  to  the  estates.     He  was  upon  this  admitted  to  be  heard. 

''  It  is  impossible  to  say  that  this  petitioner  had  an  interest  in  the 
dignity  ;  he  could  not  take  the  peerage  in  question.  If  he  was  ad- 
mitted upon  the  point  of  interest,  it  is  clear  that  this  case  proceeded 
upon  a  bad  principle.  But  if  it  proceeded  upon  a  point  of  discre^ 
tioHf  this  may  have  been  very  properly  decided.  In  claims  of  peer^ 
age  you  always  proceed  with  deliberation.  The  question  of  legiti- 
macy was  one  in  which  the  House  might  look  for  information  from 
a  private  party,  as  being  more  fully  within  his  research,  than  in  that 
of  the  Attorney- General  or  Lord  Advocate. 

*''  But  in  every  case,  this  House  must  exercise  a  sound  discretion, 
and  consider  what  is  fit  to  be  done,  otherwise  claimants  might  be 
put  to  a  ruinous  expense.  In  a  Scotch  peerage,  destined  to  heirs 
v/hatsoever,  you  might  have  1500  petitioners  at  your  Bar,  were  such 
discretion  not  to  be  exercised. 

**  Lady  Essex  Ker  is  in  a  very  different  situation.  She  says  she 
has  a  better  title  than  the  other  claimants,  by  legal  inheritance  and 
descent,  though  she  has  not  brought  this  forward  by  petition  to  his 
Majesty.  I  conceive  that  you  are  in  the  constant  habit  of  hearing  pe* 
titioners  for  their  interest  under  circumstances  similar  to  those  in 
which  she  stands. 

'^  With  regard  to  Mr.  Bellenden  Ker,  his  alleged  right  to  the 
estates  gives  him  no  interest  in  the  dignity.  It  is  quite  clear  that 
he  is  not  to  be  admitted  as  matter  of  right. 

^'  That  brings  it  to  the  question,  if,  in  sound  discretion,  he  ought 
to  be  heard.  And,  in  deciding  upon  this,  I  must  call  your  attention 
also  to  the  present  shape  of  this  business ;  the  question  referred 
by  the  House  to  the  committee  is,  If  the  titles  and  dignities  did  pass 
by  the  charter  1646,  and  deed  1648,  to  the  persons  described  in  a 
certain  clause  of  the  deed  1648  ?  Whether  they  did  so  pass  or  not 
is  a  question  in  which  he  has  no  interest ;  he  claims  the  estate  under 
a  different  deed. 

<<  Upon  this  question,  we  shall  have  the  assistance  of  the  Attor- 
ney-General and  Lord  Advocate. 

**  On  the  whole^  I  shall  move  that  it  be  our  instructions  to  the 
committee  that  Mr.  Bellenden  Ker  is  not  entitled  to  be  heard,  but 
that  Lady  Essex  Ker  is  entitled  to  be  heard  before  the  Committee." 

This  was  ordered  accordingly. 
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Two  points  then  remained  to  be  argued  in  the  competition       ^812. 
for  the  estatesand  honours.  Whetherunder  the  words  "  Richt  " 

•*  to  the  said  estate,"  in  the  deed  of  tailzie,  nomination,  and  „, 
designation,  executed  by  Robert  Earl  of  Roxburghe  in  1648,  innks. 
the  titles  and  dignities  of  Earl  ot  Roxburghe  were  conveyed  ? 
2d.  What  was  in  law  the  true  intent  and  meaning  of  the 
following  clause  in  the  same  deed,  *'  And  qlkes  all  failing  be 
"  deceis,  or  be  not  observing  of  the  provisions,  restrictions, 
"  and  conditions  above  wr'n,  the  richt  of  the  said  estait  shall 
**  perteine  and  belang  to  the  eldest  dochter  of  the  said 
''  unql  Hary  Lord  Ker  without  divisioun  and  yr  airis  mailU 
**  she  always  mareing  or  being  maried  to  ane  gentleman," 
&c.,  and  who  were  the  persons  in  law  to  be  considered  as 
described  by  the  word  "  the  eldest  dochter  of  the  said  Hary 
'*  Lord  Ker,  without  divisioun,  and  yr  airis  maill." 

On  the  18th  June  1810,  the  Lords'  Committees  for  Privi- 
leges, after  hearing  counsel  for  several  days,  came  to  special 
resolutions  on  both  these  points  as  follows  : — 
On  the  first  they  resolved, 

**  That  under  the  words  *  richt  to  the  said  estait,'  the  titles  journals  of 
"  and  dignities  of  Earl  of  Roxburghe  are  conveyed;  the  House  of 
"  provided  Robert  Earl  of  Roxburghe  was  in  due  form 
*'  of  law  qualified  to  make  the  nomination  contained 
**  in  the  charter  or  deed  1648 ;  or  provided  every  dis- 
*'  qualification  was  subsequently  legally  removed,  so  as 
*'  to  give  effect  to  the  nomination  therein  made  ?" 
On  the  second  point  they  resolved, 

''That  the  words,  'the  eldest  dochter  of  the  said  Hary  Journals  of 
•*  Lord  Ker,  without  divisioun,'  are  to  be  understood  Lordl^"**  °^ 
"  to  describe  the  several  daughters  of  Hary  Lord  Eer 
**  seriatim  in  their  order  ;  and  that  the  words  *  yr  airis- 
**  '  main,'  are  to  be  understood  as  describing  the  heirs- 
*'  male  of  their  respective  bodies  lawfully  begotten. 
"  The  Committee  are  therefore  of  opinion,  that,  in  case 
"  there  are  no  heirs-male  of  the  body  of  Lady  Jane 
"  Ker,  the  eldest  daughter,  nor  of  Lady  Anne  Ker, 
"  the  second  daughter,  the  heir-male  of  the  body  of 
"  Lady  Margaret  Ker,  the  third  daughter,  is  to  be 
"  preferred  to  the  heir-male  of  Lady  Jane  Ker,  and  to 
''  the  heir  of  line,  or  heir- female  of  Hary  Lord  Ker." 
A  decision  to  a  similar  effect  was  come  to  at  same  time 
by  the  House  of  Lords,  in  the  question  relative  to  the  landed 
estates. 

Since  then  the  claimant  has  been  served,  retoured,  and 
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1812.       infeft  as  heir  of  entail  in  these  estates  under  the  tailzie, 
■"^""*    nomination,  and  designation,  executed  in  1648. 

^^  In  further  prosecuting  his  claim  to  the  dignities  and  ho- 

INNB8.  nours,  the  claimant  gave  in  eyidence,  the  patent  of  the 
Dukedom  granted  to  John,  the  fifth  Earl  of  Rozburghe,  in 
1707,  founding  upon  the  following  parts  thereof: — **  Anna, 
''  Dei  gratia,  &c.  Noveritis  igitur  nos  fecisse,  constituisse, 
"  creasse,  et  inaugurasse,  sicuti  nos  tenore  prsBsentinm  faci- 
"  muB,  constituemus,  creamus,  et  inauguramus,  enndem  Joan* 
"  nem  comitem  de  Roxburghe  Ducem  de  Roxburgh, 
**  Marchionem  de  Beaumont  et  Cessford,  Comitem  de  Kelso, 
"  Vicecomitem  de  Broxmouth  et  Dominum  Ker  de  Cessford 
"  et  Caver  ton,  dando,  concedendo,  ot  conferendo  siouti  nos 
"  per  prsesentes  damns  concedimus  et  conferimus  in  dictum 
''  Joannem  Comitem  de  Roxburgh  ejusq.  hseredes  musculos 
"  de  sue  corpore  quibus  deficientibus  alios  hsBredes  sues 
"  titulo  et  dignitati  Comitis  de  Roxburgh  per  priora  diplo- 
*'  mata  prasdecessoribus  dicti  Joannis  Comitis  de  Roxburgh 
"  eatenus  facta  et  concessa  succedere  destinatis  dictum 
**  titulum  honorcm  ordinem  gradum  et  dignitatem  Dncis,'* 
"  &c.  Apud  aulam  nostram  de  Kensington  25  die.  mensis 
"  Aprilis  anno  Domini  1707,"  &c. 

It  only  remains  for  the  claimant,  in  terms  of  the  resolutions 
of  the  Lords'  Committees  for  Privileges  above  quoted,  to 
show: — 

1.  That  there  are  no  heirs-male  of  the  body  of  Lady  Jane 
Ker,  the  eldest  daughter  of  Hary  Lord  Ker. 

2.  That  there  are  no  heirs-male  of  the  body  of  Lady  Anne 
Ker,  his  second  daughter. 

And,  3d.  That  the  claimant  is  the  heir-male  of  the  body 
of  Lady  Margaret  Ker,  his  third  daughter. 

(Here  the  case  went  into  a  detail  of  each  of  those  heads.) 

Under  the  third  head,  Sir  James  Norcliffe  Innes  Ker 
proved  that  his  great  grandfather,  Sir  James  Innes,  Knight, 
eldest  son  of  Sir  Robert  Innes  of  Innes,  married  Lady  Mar- 
garet Ker,  third  daughter  of  Hary  Lord  Ker,  and  that  he 
was  heir-male  of  the  body  of  his  great  grandmother,  Lady 
Margaret  Ker. 

Sir  James  did  not  offer  any  remark  upon  the  claim  to  the 
Barony  of  Roxburghe  and  Cavertoun ;  and  seemed  rather 
to  stand  on  his  own  rights  to  the  titles  and  dignity  of  Earl 
of  Roxburghe  and  Dukedom. 

Sir  Samuel  Romilly^  Ar.  Cullen. 
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(Before  the  Lords'  Committees  for  Priyileges). 


1812. 


LADT  P..  KBR 
V. 

Cask  of  thb  Ladt  Essbx  Kbr,  inwks,  &c. 

Claiming  the  Titles,  Honours,  and  Dignities  of  the  Dachess 
and  Countess  of  Roxburghe,  Marchioness  of  Beaumont 
and  Cessfurd,  Countess  of  Kelso,  Viscountess  of  Broz- 
mouth,  Baroness  Eer  of  Cessfurd  and  Cavertoun,  and 
Baroness  Roxburghe. 

Sir  Robert  Eer  of  Ces^rd,  who  was  born  in  the  year 
«  and  died  in  the  year  1650,  was  first  raised  to  the  dig- 
nity of  a  Baron,  or  Lord  of  Parliament  in  Scotland,  by  the 
title  of  Lord  Roxburghe ;  but  in  what  year,  or  by  what  form 
of  creation,  the  claimant,  with  all  the  diligence  which  she 
has  employed  in  the  search,  has  not  been  able  precisely  to 
ascertain. 

In  the  Rolls  of  Parliament  of  Scotland  which  are  preserv- 
ed in  the  General  Register  House  at  Edinburgh,  it  appears 
that  Lord  Roxburghe  is  entered  by  that  title  as  present  in 
the  year  1604.  He  is  also  marked  as  present  among  the 
peers  and  lords  of  parliament  in  the  years  1607  and  1612. 

No  patent  or  charter  has  been  found  creating  this  barony 
of  Roxburghe  in  the  person  of  Sir  Robert  Ker ;  although  it 
is  strongly  to  be  presumed,  if  the  dignity  had  been  granted 
to  him  by  an  instrument  of  that  description,  that  it  would 
have  been  preserved  carefully  with  the  other  title-deeds  of 
the  family. 

It  is  known,  however,  to  your  Lordships  that,  besides  the 
form  of  creation  by  patent  or  charter,  another  mode  of 
creating  dignities  of  peerage  was  established  in  the  laws  of 
Scotland  by  summons  and  investiture  in  parliament,  a  form 
of  granting  the  dignity  of  the  peerage  much  more  ancient 
in  the  constitution  of  that  realm  than  that  by  patent,  and 
which,  though  it  became  less  frequent  than  the  latter  in  the 
grant  of  the  higher  dignities,  was  still  not  wholly  disused  in 
the  time  of  Sir  Robert  Ker,  when  the  first  step  in  the  peer- 
age was  conferred. 

The  claimant  is  humbly  to  maintain  before  your  Lordships, 
that  as  no  patent  appears,  which  would  doubtless  have  been 
preserved  if  it  ever  existed,  the  title  of  Lord  Roxburghe  is 
to  be  held  as  having  been  conferred  upon  Sir  Robert  Ker 
by  investiture  in  parliament;    and  she  will  then  further 
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1812.  contend,  that  all  titles  so  granted,  do,  by  the  law  and  con- 
stitution of  Scotland,  descend  to  heirs  female  in  default  of 
heirs  male,  unless  a  special  limitation  of  the  descent  is 
IMMB9,  &c.  stated  upon  the  Rolls  of  Parliament  in  the  entry  of  the  re- 
cord of  the  investiture. 

Further,  she  claimed  right  to  the  title  of  Earl  of  Rox- 
burghe,  because  Lord  Roxburghe  was  raised  to  the  title  of 
Earl  of  Roxburghe  and  Lord  Ker  of  Cessfurd  and  Caverton, 
by  patent  bearing  date  18th  Sept.  1616.  The  limitation  in 
this  patent  being  *'  sibi  auisque  heredibua  masculisJ" 

She  further  deduced  her  title  to  the  dignities  in  the  same 
manner  as  it  has  been  seen  she  did  with  reference  to  the 
estates,  as  follows : 

1st,  That  the  whole  descendants  in  the  male  line  of  the 
body  of  the  said  Robert,  first  Earl  of  Roxburghe,  and  like* 
wise  of  the  bodies  of  Sir  William  Drummond  and  Lady  Jean 
Ker,  the  eldest  daughter  of  Hary  Lord  Ker,  have  failed ;  and 
also  that  all  the  younger  sons  of  John  Lord  Fleming,  and 
the  heirs  male  of  their  bodies  called  by  the  deed  of  nomi- 
nation 1648  have  failed. 

2d,  That  the  claimant  is  eldest  lawful  daughter  of  Ro- 
bert, second  Duke  of  Roxburghe,  and  consequently  she  is 
clearly  eldest  female  heir  by  descent  and  primogeniture  of 
Hary  Lord  Eer;  and  hence  she  humbly  presumes  she  has 
right  to  the  honours  of  the  Dukedom  of  Roxburghe. 

And  also,  in  the  same  character,  she  claims,  and  humbly 
hopes  your  Lordships  will  find  her  entitled  to  the  dignity  of 
Lady  Ker  of  Roxburghe  and  Caverton. 

The  Lords*  Committees  for  Privileges,  after  hearing  coun- 
sel for  several  days. 

Journals  of       ''  Resolved  and  adjudged,  That  none  of  the  persons  claiming 

the  House  of  |.jj^  Barony  of  Roxburghe  have  established  any  title 

Lords.  -  .    ,    .        ,  .   .         ^    ,  .    ,-r  ,  . 

thereto,  it  being  the  opmion  of  this  House  that  as  the 

said  dignity  might  have  been  granted  by  letters  patent 
to  the  grantee,  and  a  series  of  heirs  not  so  comprehen- 
sive as  to  carry  the  said  dignity  to  such  heirs  as  the 
claimants  respectively  represent  themselves  to  be^  it 
ought,  according  to  law,  to  bo  presumed  that  the  same 
was  not  granted  to  such  heirs ;  and  it  appears  to  this 
House  that  the  said  dignity  has  not  been  in  fact  assum- 
ed or  enjoyed  since  the  death  of  Robert,  Baron  of  Rox- 
burghe, without  heirs  male  of  his  body  begotten  by  an; 
heir  or  heirs  of  the  said  Robert  Baron  Roxburghe." 
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Resolved  and  adjudged,  That  Sir  James  Norcliffe  1®^^- 

Innes,  Bart.,  hath  made  out  his  claim  to  the  titles^  — 

honours,  and  dignities,  of  Duke  an\l  Earl  of  Roxburghe  «. 

mentioned  in  his  petition.  '"«»*««  kbb, 

< 
Lady  Essex  Ker,  J.  Henry  Mackenzie,  Alex.  Mcusanochie, 
Henry  Brougham,  Fra,  Homer. 


(Feu  Cause,  Fac.  Coll.  vol.  xiv.  p.  63.) 

HN  Bbllenden  Ker,  Esq.         .  .         Appellant; 

I  Jambs  Innes  Ker,  Bart.,  and  Jambs  1    jij^^nnrul 
HoRNE,  W.S.,  his  Commissioner,       .        /      esponacn 

House  of  Lords,  6th  July  1812. 

TAIL — PROBiBnoRY  Clausb — GRANTING  Feus. — Here  the  entail 
»f  Roxburghe  contained  strict  prohibitory  clauses  against  aliens- 
ion,  contracting  of  debt,  or  doing  any  deed  whereby  the  estate  might 
}e  adjudged,  or  doing  any  other  thing  to  the  hurt  and  prejudice 
>f  the  said  tailzie  and  succession ;  but  '*  reserving  always  liberty  to 
•*  the  said  heirs  of  tailzie  to  grant  feus,  tacks,  and  rentals,  of  such 
'  parts  and  portions  of  the  said  estate  and  living  as  they  shall  think 
^*  fitting,  providing  the  same  be  not  granted  in  hurt  and  diminu- 
'*  tion  of  the  rental"  An  heir  of  entail  having  granted  sixteen 
ieparate  feus  of  the  whole  estate,  Held,  in  a  reduction  of  these 
feus,  that  this  was  not  a  proper  exercise  of  the  reserved  powers 
in  the  entail.  In  the  House  of  Lords,  case  remitted  for  recon* 
lideration,  and  with  special  directions. 

[t  has  been  seen,  in  the  reduction  raised  as  to  the  effect  of 
e  old  entail  of  1648,  executed  by  Robert,  first  Earl  of 
>xburghe,  that,  in  anticipation  of  disputes  arising  as  to 
B  succession  to  the  estates  and  honours  after  his  death, 
3  late  Duke  of  Roxburghe  executed  various  deeds,  having 
*  their  object  the  setting  aside  that  entail,  and  creating  a 
w  one  in  favour  of  the  appellant. 

In  that  reduction,  ante  p.  362|  it  was  decided  by  the 
•urt  below,  and  affirmed  in  the  House  of  Lords,  that  the 
ike  held  the  estates  of  Roxburghe  under  a  strict  entail 
348)  against  alienation,  or  altering  the  order  of  succes- 
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1812.       sion,  or  contracting  debt,  and  that  he  could  do  no  act  in 
contravention  of  these  prohibitions. 
The  judgment  in  that  question  went  to  sustain  the  entail  of 
itiNBs  KBB,   1648  as  the  standing  inrestiture,  and  at  same  time  set  aside 
New  entail     *^®  "®^  ^^^^  ^^  entail  and  trust  deed  executed  on  18th 
trust-deed,      June  1804,  by  Duke  William,  calling  by  this  entail,  failing 
1^*^^iR^^^      the  heirs  of  his  own  body,  Lady  Essex  and  Lady  Mary  Ker, 
they  being  the  heirs  of  line  of  the  marriage  between  Sir 
William   Drummond  and   Lady  Jean  Ker,   by  the  eldest 
branch  of  that  family ;  next  the  appellant  and  his  brother, 
Mr.  Henry  Gawler,  and  the  heirs  of  their  bodies,  they  being 
heirs  of  line  of  the  same  marriage  by  the  junior  branch  of 
that  family  ;  and  after  them  certain  other  substitutes,  and  it 
also  set  aside  the  subsequent  entails  of  11th  Jan.  and  8th  June 
1805.     The  trust  deed,  which  was  executed  separately,  and 
of  same  date  with  the  first  of  these  entails,  conveyed  the 
estate  in  trust  to  certain  trustees,  for  payment  of  the  DuW<i 
debts,  legacies  and  annuities,  and  after  that  to  pay  the  resi- 
due of  the  rents,  to  renounce  their  infeftments,  and  to  con- 
vey the  estate,  to  the  heir  for  the  time  appointed  to  soc- 
Sept.26,1804.  ceed  by  the  above  entail     The  other  trust  deed  was  exe- 
cuted of  even  date  with  the  feu-dispositions. 

Among  other  deeds,  he  executed  sixteen  feu  dispowtions 
of  separate  parts  of  the  estate,  in  favour  of  the  appellant, 
which  feus  comprehended  the  whole  estate  ;  and  after  this, 
Jan.  11, 1805.  he  executed  a  second  entail,  revoking  the  one  of  18th  Juno 
1804  in  favour  of  Lady  Essex  Ker  and  Lady  Mary  Ker,  and 
declaring,  that  the  parties  called  to  the  succession,  imme- 
diately after  the  heirs  of  the  Duke's  own  body,  to  be  the 
appellant  and  his  brother. 
Jane  8,  1805.  A  third  entail  was  executed,  of  this  date,  setting  forth 
that,  as  he  had  no  prospect  of  heirs  of  his  own  body,  he  dis- 
poned the  estates  directly  to  John  Bellenden,  the  appeUant, 
and  the  heirs  male  and  female  of  his  body  ;  whom  failing,  to 
the  heirs  called  by  the  preceding  entaiL 

It  appeared  that,  at  a  former  period,  many  feus  of  the  estate 
had  been  granted  by  Earl  Robert  and  his  successors.  In  parti- 
cular, Sir  William  Drummond,  who  became  the  second  Earl 
of  Roxburgho,  feued  out  large  estates,  which,  it  was  stated, 
were  still  held  by  different  proprietors.  In  1663  the  same  Earl 
William  entered  into  a  contract  of  feu  with  Sir  Andrew  Ker, 
whereby  the  lands  of  Greenhead  were  conveyed  to  him  in 
feu,  the  deed  expressly  referring  to  the  Earl's  title  conUin- 
ing  the  reserved  power.     "  Et  secundum  liber t€Uem  etpri- 
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"  vilegium  nobis  inibi  reservat."   The  feu  duty  payable  year-       1812. 
ly,  for  the  whole  of  these  lands^  in  this  feu,  amounted  to     ■ 
£25.  128.  4d. ;  and  it  was  stated  at  the  time  of  the  present        ^^^ 
action,  the  value  of  these  lands  thusfeued,  would  be  not  less  innks  kkb, 
than  £50,000  or  £60,000.      Earl  William,  it  was  stated,         &c- 
granted  many  other  feus  of  lands,  amounting  in  value  to 
£150,000,  although  the  only  return  was  a  feu-duty  of  £200 
Sterling. 

It  was  stated  by  the  appellants  that  it  did  not  appear  that  Duke  of  Rom- 
any of  those  feu  rights  were  challenged  except  one,  "^^i^giJ^^iQ"}, 
that  of  the  lands  of  Broomlands,  granted  by  Earl  William  Dec.*  1732, 
to  Alexander  Don  in  1650,  which  being  afterwards  challeog-  ^^^^  ^L     . 
ed,  in  a  process  of  reduction  raised  by  John,  Duke  of  Rox-  xtss,  knte 
burghe,  in  1732,  was  ultimately  reduced  and  set  aside.  vol.  i.  p.  126. 

The  feus,  in  the  present  case,  were  granted  under  two  Sept.  26,1804. 
conditions ;  1st,  That  the  Duke  having  executed  the  entail 
above  specified  in  favour  of  his  own  relations,  failing  heirs 
of  his  own  body;  these  heirs,  in  case  they  should  exist,  were 
to  be  preferred  to  the  persons  who  were  to  be  benefited  by 
the  feus ;  2d,  But  if  the  Duke  had  no  heirs  of  his  own  body, 
and  the  entaU  made  by  him  should  stand  good  in  law,  and 
the  heirs  therein  succeed  to  the  estate,  the  feus  were  to  be 
at  an  end,  and  to  be  ^^  void  and  null."  In  order  to  accom- 
plish this  transaction  more  effectually,  according  to  the  de- 
signs of  the  parties,  it  was  necessary  that  other  deeds  should 
be  executed  simultaneously  with  the  feu  dispositions.  The 
fea  rights  were  divested  of  all  but  the  necessary  clauses  be- 
tween the  superior  and  the  vassal,  and  the  irritant  clauses 
above  noticed.  What  remained  of  the  agreement  of  parties, 
and  was  generally  alluded  to  in  the  feu  dispositions  by  the 
words,  ^*  for  certain  onerous  and  sufficient  causes  and  con- 
**  siderations,"  was  contained  in  a  separate  contract  between  Contract  26th 
the  Duke  and  the  appellant,  and  was  executed  on  the  same  °®P*'  • 
date  with  the  feu  dispositions.  This  contract  narrated  the 
trust  deeds,  the  deed  of  entail  18th  June,  and  the  feu  disposi- 
tions ;  and  in  this  contract  the  appellant  bound  himself  in  seve- 
ral obligations,  1st,  To  grant  to  the  Duke  a  deed  of  entail  of 
the  whole  lands  disponed  to  him  by  the  sixteen  feu  dispositions 
to  himself  in  liferent,  and  to  his  brother,  Henry  Gawler,  and 
the  heirs,  male  or  female,  procreate  or  to  be  procreate  of 
his  body,  in  fee,  &c.  It  was  also  conditioned,  that  during 
the  Duke's  Ufe  that  he  and  the  appellant,  or  after  his  death, 
the  institute  and  heir  of  entail,  might  alter  and  revoke  or 
annul,  in  whole  or  in  part,  the  said  deed  of  entail  (of  the 
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1812.  feus).  In  the  next  place,  the  appellant  is  taken  boand  to 
pay  a  variety  of  sums  to  the  amount  of  £30,000,  besides 
annuities  to  divers  persons  to  the  amount  of  £2900.  Ac- 
cordingly, the  entail  of  the  feus  was  executed  in  terms  of 
the  above  contract,  and  of  same  date  with  it. 

Afterwards,  the  Duke  executed  bis  second  entail,  the  des* 
tination  in  which  has  already  been  mentioned ;  and  this  was 
followed  by  the  third  entail,  also  above  referred  to.  AH 
these  deeds  wore  prepared  by  the  Duke's  own  agent,  Mr. 
James  Dundas,  W.  S.,  under  the  assistance  of  counsel ;  and 
the  feu  dispositions,  after  having  been  regularly  executed  at 
Flours,  were  delivered  to  the  appellant ;  and  two  copies  of 
this  contract  having  been  executed,  one  was  delivered  to  tbe 
Duke  and  the  other  to  the  appellant. 

Such  being  the  nature  of  the  deeds  granted  by  the  Duke, 
the  question  was.  Whether,  as  to  tbe  feus,  they  were  such 
as  were  covered  by  the  powers  (duly  exercised)  of  the  entail 
1648? 

This  depended  on  the  prohibitory  clauses  in  that  entail  of 
Tailsie  1648.  1648,  which  were  as  follow :— *'  It  sail  not  be  lawful  to  the 
"  persons  before  designit,  and  the  heirs  male  of  their  bodies 
"  nor  to  the  other  heirs  of  tailzie  above  written,  to  make  or 
"  grant  any  alienation,  disposition,  or  other  right  or  secari- 
"  ty  qtsomever  of  tbe  said  lands,  lordship,  baronies,  estate 
"  and  living  above  specified,  nor  of  no  part  thereof;  neither 
*'  zit  to  contract  debts,  nor  do  ony  deeds  qrby  the  sameo, 
"  or  any  part  thereof,  may  be  apprisit,  adjudgit,  or  evictit 
"  fra  them  ;  nor  zit  to  do  any  other  thing  in  hurt  and  pre- 
*' judice  of  thir  pntis,  and  of  the  foresaid  tailzie  and  sae- 
"  cession,  in  haill  or  in  part ;  all  quhilk  deidis  sua  to  be  dooe 
'*  bj  them  are  by  thir  pntis  doclarit  to  be  null,  and  of  nane 
*•  avail,  force  nor  effect :  reserving  always  liberty  andprivi- 
"  lege  to  oursaids  air  is  of  tailzie^  to  grant  feus,  tacks^  and 
'*  rentals  of  such  parts  and  portions  of  t/t^  said  estate  and 
'*  living  as  they  shall  think  fitting^  providing  the  samen  be 
'*  not  made  nor  granted  in  hurt  and  diminution  of  the  reotal 
*'  of  the  samen  lands,  and  others  foresaidis,  as  the  sameo 
"  sail  happen  to  pay  the  time  the  saids  airis  sail  succeed 
••  thereto." 

The  respondent's  action  of  reduction,  was  identically  tbe 
same  action  with  that  reported,  ante  p.  362 ;  but  that  action 
naturally  dividing  itself  into  two  parts,  the  one  having  re- 
ference to  the  reduction  of  the  entails  and  trust-deeds,  tbe 
other  having  reference  to  the  reduction  of  the  feus;  the  Court 
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ordered  them  to  be  separately  discussed.     In  this,  the  feu       1812. 

cause,  the  respondents  maintained,  besides  the  other  rea-  ' 

Bons  there  set  forth,  that  the  feu  dispositions  were  all,  on       "* 

the  face  of  them,  so  many  fraudulent  and  unlawful  contri-   inmrs  kbb, 

vances  and  devices  to  defeat  the  standing  entails  and  inyosti-        ^^' 

tures  of  the  family  of  Roxburghe,  and  to  break  down  and 

diminish  the  said  estate ;  and  that  they  were  obtained  from 

a  person  having  no  power  to  grant  such  deeds,  he  having 

held  the  estate  fettered   by  prohibitions  against  granting 

such   deeds;    that   they   were  alienations,    and  that  they 

were  devised  to  effect  an  entire  alteration  of  the  order  of 

succession.      This  question   was  reported    to   the    Court; 

and   the  Court,    of  this  date,    pronounced    this  interlocn-  Jan.  16, 1808. 

tor : — **  The  Lords   of  Council   and    Session    having   ad- 

'*  vised  the  memorials  in  this  case,  find,  that  the  late  Duke 

"  of  Roxburghe  held  the  estate  of  the  dukedom  of  Rox- 

'*  burghe  under  the  fetters  of  a  strict  entail ;  find,  that  the 

"  deeds  now  challenged  were  not  granted  in  the  due  exer- 

**  cise  of  the  reserved  powers  in  that  entail,  of  granting 

*'  feus,  tacks,  and  rentals,  and  therefore  sustain  the  reasons 

'*  of  reduction  thereof,  and  of  the  sasines  thereon,  reserving 

*'  all  objections  to  the  title  of  the  pursuers,  and  to  them 

"  their  answers,  as  accords.'** 

Though  the  above  interlocutor  was  pronounced  by  a  nar- 
row majority,  yet  the  appellant,  without  reclaiming,  thought 
it  best  to  appeal  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  The  late  Duke  of  Rox- 
burghe held  the  estate  in  question  under  investitures  con- 
taining the  most  ample  powers  to  grant  feus,  expressed  in 
the  deed  1648,  and  repeated  in  all  the  subsequent  titles  of 
the  estate,  by  the  clause,  *^  Reserving  liberty  to  our  said 
**  heirs  of  tailzie  to  grant  feus,  tacks,  and  rentals,  of  such 
''  parts  and  portions  of  the  said  estate  and  living  as  they 
*'^  shall  think  fitting,  providing  the  same  be  not  made  nor 
*^  granted  in  hurt  and  diminution  of  the  rental  of  the  samen 
*'  lands  and  others  foresaid,  as  the  same  shall  happen  to  pay 
"  the  time  that  said  aires  shall  succeed  thereto."  2.  The 
Duke  did  accordingly  exercise  his  undoubted  power  of 
granting  feu  rights,  by  granting  those  now  in  question,  all 
of  which  are  perfectly  regular  in  point  of  form^and  sufficient 


*  For  OpiDioDs  of  the  Judges,  vide  Faculty  Collection,  vol.  xiv. 
p.  7%  ct  seq. 
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1812.       in  law  for  vesting  the  right  of  property  in  the  appellant,  as 
feuar  or  yassal  of  the  Duke.    3.  The  Duke  and  the  appel- 

*=*        Itfnt,  the  parties  to  these  feu  contracts,  did  not,  in  entering 
iNNSB  UB,   into  the  same,  make  any  private  agreement,  or  come  to  any 

kc,        private  understanding  whatever,  that  the  feu  dispositiong 
should  be  held  by  the  appellant  in  trust  for  the  Duke,  or 
that  they  should  in  any  respect  be  subject  to  his  disposal, 
or  that  he  should  have  power,  in  any  respect  whatever,  to 
alter,  revoke,  burden,  or  control  the  rights  thereby  convey- 
ed.   4.  The  objection  to  these  grants,  that  they  are  aUena^ 
tianSf  and  therefore  fall  under  the  prohibition,  either  of 
sales  or  alterations  of  the  order  of  succession,  is  entirely 
frivolous,  groundless,  and  affected ;  alienations  by  way  of 
feu  not  being  prohibited,  but  being  expressly  allowed  by  the 
entail.     5.   The  objection  to  the  magnitude  or  extent  of 
these  feus  is  equally  ill  founded,  as  the  right  to  grant  feus  is 
unlimited  by  the  entail,  and  is  as  effectual  in  the  grant  of  a 
large  feu,  or  even  a  fen  of  the  whole  estate,  as  it  is  in  the 
grant  of  a  small  feu.    6.  The  objection  to  the  feu  rights, 
that  they  are  declared  to  be  void  and  null,  in  case  of  the 
grantor  having  heirs  of  his  body,  is  totally  ill  founded,  in 
respect  that  no  condition  or  irritant  clause,  by  which,  in  a 
certain  event,  the  feu  was  to  return  to  the  granter  or  his  heirs, 
is  inconsistent  with  the  nature  or  object  of  a  feu  right,  and 
that  more  particularly  this  condition  is  not  inconsistent  with 
such  feu  right.    7.  The  objection  to  the  feu  rights,  that 
they  were  to  become  void,  in  case  the  appellant  should 
afterwards  establish  in  his  person  a  title  to  the  superiority, 
under  the  entail  executed  by  the  Duke,  or  under  any  other 
entail  to  be  executed  by  him,  is  also  ill  founded,  in  respect 
that  such  condition  is  not  inconsistent  with  the  nature  of  a 
feu.     8.  The  objection,  that  the  feudal  casualties  were  dis- 
charged, is  ill  founded,  in  respect  that  this  condition  is  not 
inconsistent  with  the  nature  of  a  feu,  that  it  is  the  most  eom- 
mon  of  all  conditions  in  such  rights^  and  that  it  is  allowed 
by  the  entail,  which  contains  no  other  restraints  upon  the 
reserved  faculty  to  grant  feus,  than  that  they  should  not  be 
granted  in  diminution  of  the  rental.     9.  The  objection  to 
the  feu  rights,  that  they  were  granted  as  in  trust,  in  the 
person  of  the  appellant,  for  the  benefit  of  the  Duke  him- 
self;  that  they  were  subject  to   his  revocation  or  altera- 
tion ;  and  that  he  must  have  had  power  to  charge  these 
rights  with  burdens  in  favour  of  bis  creditors  or  legatees, 
is   an   objection   founded   upon   groundless   averments  in 
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point  of  fact,  in  favour  of  which  there  is  no  evidence  or  pre-       1812. 

Boroption  whatever,  and  which  is  actually  disproved  by  the    

strongest  evidence ;  and  particularly  by  the  last  settlement 
of  the  Duke  himself,  in  which  he  charged  the  trustees  upon  innes 
his  real  estate  with  his  legacies  and  annuities,  without  so  &c. 
much  as  alluding  to  the  appellant  as  being  liable  to  such  a 
charge.  10.  The  allegations  of  the  respondents,  besides 
being  unfounded  in  fact,  are  totally  irrelevant,  as  it  was  in 
the  power  of  the  Duke  of  Roxburghe  to  grant  the  feus  in 
question,  under  all  the  supposed  and  fictitious  circumstances 
which  the  respondents  have  been  pleased  to  represent  as  the 
most  exceptionable. 

Pleaded  for  the  Respondents, — 1.  The  Duke  of  Roxburghe 
was  prohibited,  by  the  entails  under  which  he  held  his 
estates,  from  granting  even  bona  fide  feus,  of  the  nature  and 
extent  of  those  ostensibly  granted  in  the  present  case.  2. 
The  feu  dispositions  in  question  being  merely  gratuitous 
deeds  granted  mortis  causa  to  a  trustee,  and  forming  part 
of  a  system,  the  whole  of  which  was  liable  to  revocation, 
were  no  other  than  a  device,  under  a  simulate  form,  to  alter 
the  order  of  succession,  which  was  expressly  prohibited  by 
the  entails.  3.  There  is  direct  evidence  from  all  the  deeds 
executed,  and  from  the  subsequent  conduct  of  the  parties, 
that  no  real  interest  de  presently  was  either  conferred,  or 
meant  to  be  conferred,  on  the  pretended  vassal.  The  estates 
were  not  taken  possession  of  by  him  in  virtue  of  the  con- 
veyances in  question  ;  but,  on  the  contrary,  continued  to  be 
managed  and  enjoyed  by  the  very  person  who  is  pretended 
to  have  been  divested  of  them,  down  to  the  hour  of  his 
death,  while  no  attempt  to  give  the  slightest  publicity  to 
the  feu  contracts  was  ever  made  till  the  life  of  the  grantor 
was  despaired  of.  Under  such  circumstances,  it  is  submit- 
ted, that  it  is  impossible  to  maintain  that  the  feu  disposi- 
tions under  reduction  possess  any  one  characteristic  of  fairy 
legal,  or  bona  fide  conveyances. 

After  hearing  counsel, 

Lord  Chancellor  Eldon  said,* 
"  My  Lords, 

'*  This  is  the  case  of  an  appeal  from  an  interlocutor  pronounced 
in  the  Court  of  Session  in  Scotland,  in  a  cause  in  which  John  Bel- 
lenden  Ker,  Esq.,  is  appellant,  and  Sir  James  Norcliffe  Innes,  Bart., 


•  From  Mr.  Gurnev's  short-hand  notes. 
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1812.  and  Mr.  James  Uorne,  his  comniissioner,  are  respondents.  Thatin- 
terlocutor  appealed  from  was  dated  the  12th,  and  signed  upon  the  16th 

^^^  of  January  1808,  by  which  this  judgment  was  pronounced,  *  The 
INNR8  KKR,    *  Lords  of  Couucil  and  Session  haying  advised  the  memorials  in  this 

^  c.  '  case,  (the  action  of  reduction),  find  that  the  late  Duke  of  Box- 

'  burghe  held  the  estate  of  the  Dukedom  of  Roxbarghe  under  the 

*  fetters  of  a  strict  entail.'  I  pass  oyer  so  much  of  this  interlocatori 
by  stating,  that  after  long  and  various  proceedings  in  this  House, 
your  Lordships  were  pleased  to  affirm  that  proposition  of  the  learned 
Judges  below,  namely,  that  the  late  Duke  of  Roxburghe  held  the 
estate  of  the  Dukedom  of  Roxburghe  under  the  fetters  of  a  strict 
entail.  That  Court  in  Scotland  further  found,  *  That  the  deeds  now 
'  challenged,'  and  which  I  shall  have  occasion  to  represent  seyerally 
to  your  Lordships,  '  were  not  granted  in  the  due  exercise  of  the  re- 
'  served  powers  in  that  entail,  of  granting  feus,  tacks  and  rentals, 
'  and  therefore  sustained  the  reasons  of  reduction  thereof,  and  of  the 
*•  sasines  thereon,  reserving  all  objections  to  the  title  of  the  pursuen, 

*  and  to  them  their  answer  as  accords.'  Your  Lordships  will  re- 
collect, that  amongst  those  deeds  were  sixteen  feus,  and  it  is  repre- 
sented in  the  cases  now  upon  your  Lordships*  table,  and  has  been 
stated  at  your  Lordships*  bar  at  great  length,  and  with  great  truth, 
that  this  finding  embodies  a  principle  in  the  law  of  Scotland^  of  de- 
cisive importance  in  the  general  adminstration  of  the  laws  of  that 
part  of  the  United  Kingdom,  as  to  the  due  exercise  of  the  power  of 
feuing,  which  may  be  given  in  deeds  of  strict  entail.  The  effect  of 
these  feus,  if  they  had  been  sustained,  would  be  to  reduce  the  Duke 
of  Roxburghe  to  the  character  (if  I  may  so  represent  it)  of  an  annui- 
tant upon  his  own  estate,  and  the  persons  claiming  benefit  from  these 
feus  would  have  the  dominium  utile  of  these  lands,  and  after  paying  the 
feu* duties,  might,  in  process  of  time,  be  benefited  to  the  amount  of 
£30,000  or  more  per  annum.  From  the  vast  importance  of  this 
interlocutor,  as  it  affects  property  in  general  in  Scotland,  at  least  si 
to  those  persons  whose  properties  are  protected  by  strict  entail,  and 
the  pointing  out  the  true  meaning  of  the  power  of  feuing,  I  need 
not  inform  your  Lordships,  that  you  have  before  you  a  case  calling 
for  the  utmost  attention  and  circumspection  in  regard  to  your  deci- 
sion. Against  this  interlocutor,  which  I  have  stated  as  pronounced 
by  the  Court  of  Session,  an  appeal  has  been  lodged  in  your  Lord- 
ships' House,  and  the  opinion  formed  by  the  Judges  of  the  Court  of 
Session  does  not  appear  to  have  been  again  submitted  to  the  consi- 
deration of  that  Court  itself.  I  mention  the  circumstance,  because, 
speaking  with  all  the  respect  that  I  know  to  be  due,  and  which  I 
profess  myself  unfeignedly  to  feel,  towards  the  Judges  of  that  Court, 
yet  I  must  say,  that  if  this  had  been  done,  their  Lordships  would 
have  had  their  attention  anxiously  called  to  the  grounds  of  their  de- 
cision, which  are  to  be  found  in  the  opinions  of  the  different  Judgei, 
(the  notes  of  whose  opinions  we  have  upon  the  table),  and  they 
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might  have  embodied  their  reasons  in  their  judgment.     We  might        1812. 
have  derived  great  advantage  from  this,  and  have  found  such  a  state-     ""^         ~ 
ment  highly  useful.    It  would  have  been  beneficial  in  the  formation  of  ^ 

our  judgment,  to  have  found  it  thereiu  stated,  that  these  deeds  were    jmves  ker, 
not  granted  by  virtue  of  that  power  of  granting  feus,  but  that  they  ***• 

have  been  granted  for  the  reasons  upon  which  each  of  those  learned 
persons  had  given  his  assent  or  dissent  to  that  doctrine,  with  a  view 
of  seeing  the  legal  grounds  upon  which  they  severally  maintained 
that  these  deeds  were  not  granted  in  the  due  exercise  of  that  re- 
served power  in  the  deed  of  entail  of  granting  feus.  The  humble 
individual  who  now  addresses  your  Lordships,  certainly  has  great 
reason  to  lament  that  that  has  not  been  done  which  I  have  just  now 
alluded  to,  and  which  I  think  ought  to  have  been  done.  But,  con- 
ceiving it  to  be  the  first  duty,  the  most  pressing,  and  most  import- 
ant  duty  upon  me,  to  ofier  my  advice  to  your  Lordships,  either  to 
affirm  or  negative  the  interlocutor  appealed  from,  I  have  found  it 
my  duty,  in  absence  of  any  such  grounds,  to  take  the  following 
view  of  this  case.  Before  the  year  1648,  which  is  the  date  of  the 
deed  of  entail  of  the  Roxburghe  estate  and  dignities,  which  have 
been  so  much  under  consideration  before  your  Lordships,  it  appears 
that  this  family  had  certainly  granted  feus  ;  and  I  mark  the  cireum* 
stance,  because  it  was  argued  at  the  bar,  and  was  intimated  below, 
(but  I  cannot  find  any  distinct  opinion  upon  this  point  in  the  notes 
upon  your  Lordships'  table),  that  this  power  of  feuing,  is  the  power 
of  feuing  which  may  be  called  the  administration  of  an  estate. 
Your  Lordships  are  to  conceive,  that  a  family,  of  this  dignity  and 
magnitude,  when  settling  their  estate  or  property  by  a  strict  entail, 
would  provide  that  no  more  than  a  few  parcels  of  land  should  be 
feued  out,  to  increase  villages  or  towns,  all  of  which  would  augment 
the  Talue  of  the  estate  in  general,  instead  of  diminishing  it,  as  might 
otherwise  happen,  and  this  you  find  was  a  power  conferred  by  a  deed 
which  prohibited  all  alienation,  contracting  debt,  altering  the  order 
of  succession,  or  doing  any  thing  in  diminution  or  hurt  of  the  estate, 
or  the  succession  to  it.  As  to  the  limitations  of  the  estate  made  in 
1648, 1  need  not  trouble  you  with  them,  but  merely  state  that  the 
limitation  will  be  found  exceedingly  different  as  to  feus  before  that 
period,  and  between  that  and  the  succession  of  the  late  Duke  of 
Roxburghe  to  the  estate,  and  that  it  is  not  easy  to  reconcile  those 
feus  with  those  of  the  years  which  I  have  mentioned.  In  1648, 
your  Lordships  will  recollect  that  an  entail  was  made,  under  various 
limitations  as  to  different  parts  of  the  family,  which  I  need  not  re- 
call wholly  to  your  attention  ;  suffice  it  to  observe,  that  that  deed 
contains  the  following  prohibitions,  fenced  with  irritant  and  resolu- 
tive clauses,  viz.  *  That  it  shall  not  be  lawful  to  the  persons  before 
'  designit,  and  the  heirs-male  of  their  bodies,  nor  to  the  other  heirs 
*•  of  tailzie  above  written,  to  make  or  grant  any  alienation,  disposition, 
*  or  other  right  or  security  whatsomever,  of  the  said  lands,  lordships. 
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1812.  <  baronies,  estate  and  living  abore  specified  nor  of  no  part  thereof, 
—     •  neither  zitt  to  contract  debts,  nor  do  any  deeds  whereby  the  same 

*"*  *  or  any  part  thereof  may  be  apprisit,  adjudgit,  or  eyictit  fra  them, 

iMMBs  KBB    '  ^^^  ^^^^  ^  ^^  ^^7  other  thing  in  hurt  and  prejudice  of  thir  pntis, 

&c.         *  and  of  the  aforesaid  tailzie  and  succession,  in  haill  or  in  part,  all 

<  quhilk  deedes  sua  to  be  done  by  them  are  by  thir  pntis  dedarit  to 

*  be  made  null  and  of  none  avail,  force,  nor  eflfect.'  With  respect 
to  the  meanmg  of  this  clause,  in  Scotch  deeds  of  entail,  it  will  be 
necessary  to  say,  that  there  must  be  in  these  instruments^  prohibi- 
tions, not  only  against  alienation,  but  against  contracting  debt,  and 
against  altering  the  order  of  succession.  It  is  natural  to  suppose 
what  has  been  the  legal  adjudication  of  this  subject ;  for  when  we 
consider  the  effect  of  the  reservation,  if  it  have  the  construction 
which  was  contended  for  by  Mr.  Leach  on  the  part  of  the  appellant, 
it  being  in  truth,  (as  far  as  £30,000  a  year  goes),  an  alteration  of 
the  succession,  and  one  that  has  the  effect  of  contracting  debt  It  u 
not  unimportant,  that  if  there  be  a  direct  prohibition,  it  should  be 
seen  that  it  is  not  an  alteration  of  the  deed  of  succession,  or 
making  a  disposition,  and  contracting  debt,  which  would  alter  the 
order  of  succession.  We  cannot  construe  an  instrument  of  this  sort, 
sitting  as  the  Court  of  Session  do,  for  we  do  it,  so  as  not  to  put  a 
construction  upon  these  Scotch  deeds  of  entail  which  would  operate 
as  an  actual  disposition.     Then  there  follows  this  reservation,  *  re- 

*  serving  always  liberty  and  privilege  to  our  sds  airis  of  tailzie  to 

*  grant  feus,  tacks,  and  rentals,  of  such  parts  and  portions  of  the 
'  said  estate  and  living,  as  they  shall  think  fitting,  providing  the 

*  samen  be  not  made  and  granted  in  hurt  and  diminution  of  the 
'  rental  of  the  samen  lands,  and  otherwise  aforesaidis,  as  the  samen 
*'  sail  happen  to  pay  the  time  that  the  saids  airis  shall  succeed 

*  thereto.'  And  I  beg  to  chain  down  to  your  Lordships'  attention, 
(if  I  may  use  the  expression),  that  this  is  not  a  separate  reservation 
as  to  granting  feus,  but  a  reservation  as  to  the  power  of  granting 
tacks,  feus,  or  rentals ;  and  therefore  the  construction  your  Lord- 
ships are  to  put  upon  this  clause  must  be  one  which  is  apt,  suitable, 
and  fitting  to  all  the  objects  of  it.    Then  follows  this  proviso,  *•  as  they 

<  shall  think  fitting.'  '  They '  must  mean  heirs  of  t^zie  for  the  time 
being,  as  is  proved  by  what  immediately  follows,  viz. '  providing  the 

*  samen  be  not  made  nor  granted  in  hurt  and  diminution  of  the 
'  rental  of  the  samen  lands,  and  others  foresaidis,  as  the  samen  shall 

*  happen  to  pay  the  time  that  the  saids  airis  shall  succeed  thereto.' 
The  consequence  of  this  is,  that  the  general  prohibitions  against  alien* 
ating  the  lands,  contracting  debts,  or  altering  the  order  of  sucees. 
sion,  are  qualified  by  a  proviso^  which  we  in  England  should  call  a 
species  of  alienation,  although  it  would  not  be  so  denominated  in 
the  Scotch  law  ;  that  is,  the  making  feus,  rentals,  and  the  granting 
of  leases,  as  the  heirs  of  tailzie  in  possession  shall,  firom  time  to  time, 
see  fitting,  providing  the  rent  be  reserved  upon  all  those  portions  of 
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]and  which  was  then  the  vent  payable  for  the  same.  To  English  |gi2. 
lawyers  it  would  be  a  material  consideration  that  the  rental  at  the  ^.....^ 
time  the  leases,  feus,  &c  were  made,  was  a  rental  made  at  the  time  kbr 
the  heir  succeeded  to  the  estate.  If  this  were  an  English  case,  no-  ,--«j ' 
body  could  deny,  that  if  I  had  succeeded  to  this  estate  at  the  age  of  &c. 
twenty-one,  and  it  were  rented  at  £21,000,  and  that  I  had  lived  to 
be  ninety  years  of  age  ;  and  when  at  that  age  the  rent  amounted  to 
£90,000,  nobody,  I  say,  could  deny  that  it  would  be  competent  to 
me  to  make  a  lease  of  that  estate  in  trust  to  my  family,  at  the  rent 
of  £21,000,  and  not  of  £90,000,  that  sum  of  £21,000  being  the 
amount  of  the  rental  at  the  time  I  succeeded  to  the  said  estate.  We 
shall  stop  here  a  moment,  to  comment  a  little  upon  these  words,  *  feus 
*  tacks,  and  rentals/  What  the  fen  was  originally  we  certainly  hare 
not  had  any  assistance  from  these  notes  to  learn.  It  appears  to  have 
become  a  naked  dry  civil  property,  not  in  any  ways  connected  with 
military  service.  At  least  we  are  not  able  to  collect  that  it  was  so 
from  these  notes.  In  the  course  of  my  attention  to  this  subject,  I 
have  been  able  to  peruse  various  books,  in  order  to  get  better  in- 
formation upon  this  matter.  These  feus  now,  I  take  it,  may  be  re- 
presented to  be  somethiDg  of  this  sort.  They  were  granted  to  a 
vassal  and  his  heirs,  reserving  certain  services,  which  are  called 
casualties,  and  which  your  Lordships  have  heard  a  great  deal  of  in 
the  course  of  this  argument.  As  to  leases  particularly,  speaking  of 
the  law  of  Scotland,  they  differ  very  much  from  leases  speaking  of 
the  law  of  England  ;  and  if  your  Lordships  look  into  authors  in  ge- 
neral, you  will  find  they  tell  you  that  they  must  have  a  termination, 
or  what  is  called  an  ish  or  issue.  Now  the  term  of  999  years  here 
18  like  a  perpetuity, — an  issue  that  may  never  come, — and  therefore 
is  much  the  same  as  a  perpetuity  ;  and  there  have  been  instances  of 
late  in  which  undoubtedly  it  has  been  held  by  courts  repeatedly, 
that  the  power  of  leasing  found  in  a  deed  of  strict  entail,  is  a  power 
of  administration  for  the  benefit  of  the  estate,  and  therefore  they  hold 
that  you  must  make  such  leases  as  are  likely  to  be  a  benefit  to  the 
estate,  arbitrio  honi  viriy  not  for  the  purpose  of  your  acquiring  pro- 
perty, but  for  the  beneficial  interest  of  those  concerned.  A  rental  is 
another  species  of  grant,  which  differs  (as  far  as  I  can  understand 
it  from  the  books)  from  the  other  two,  being,  generally  speaking,  to 
successors,  but  which  would  only  go  to  the  first  succession  of  heirs. 
The  clause  must  be  considered  with  reference  to  all  the  three  sub- 
jects I  have  mentioned.  I  should  tell  your  Lordships  that  we  have 
not  had  many  of  these  sort  of  cases  before  us ;  but  our  assistance  is 
chiefly  to  be  drawn  from  cases  in  which  the  author  of  the  deed  has 
described  nothing  about  a  feu,  a  tack,  or  a  rental ;  for  the  question 
is  not  here,  what  part  of  a  lease,  rental,  or  feu  could  be  granted  ? 
which  would  be  the  case,  if  the  author  of  this  entail  had  not  stated 
what  sort  of  rental  should  regulate  those  grants.  The  proviso  is, 
that  there  shall  be  granted,  at  the  rent  payable  for  said  lands  at  the 
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18  i 2.  time  the  heir  of  tailzie  succeeded ;  'and  the  question  is,  first,  Whether 
he  have  not  intimated  that  as  a  condition  ?  and^  in  the  next  place, 
whether  be  have  not  intimated  Ihat^  as  being  the  heir  of  tailne  by 
1NNK8  KKB  ^^^  constructiou  of  the  Scotch  instrument  ?  (that  being  the  constmc- 
&c.  tion  of  an  English  ond),  I  thought  that  an  heir  of  tailzie  could  let  a 
lease  at  the  rent  payable  at  his  own  time  of  succession,  which  is 
given  in  the  proviso  itself,  which  makes  it  difficult  to  consider  it 
merely  as  a  power  of  management.  If  the  case  had  rested  here,  and 
if  there  had  been  but  one  feu  granted,  suppose  the  feu  of  the  policy 
of  Fleurs,  with  the  exception  of  the  mansion  house  and  forty-scTen 
acres  of  land,  (which  are  excepted,  because  1  may  venture  to  men- 
tion, that  the  Court  of  Session  has  held  that  the  mansion  house  shall 
not  be  considered  as  included,  whatever  be  the  extent  of  the  tenns 
which  describes  it),  and  supposing  your  Lordships  could  lay  out  of  your 
consideration  at  present  that  material  circumstance,  (speaking  of  it 
as  an  English  lawyer),  that  that  feu  of  the  policy  of  Fleurs  contains 
a  feu  of  a  very  considerable  portion  of  land  which  paid  no  rent  at  all 
at  the  time  of  the  succession  of  the  late  Duke  of  Roxburghe,  and 
which  was  in  his  own  possession.  This  would  be  considered  as  a 
strong  circumstance  in  an  English  deed.  Supposing  that  the  ques- 
tion had  been  in  this  case,  Is  that  feu  good  ?  and  that  the  Court  of 
Session  had  not  to  look  at  the  fifteen  other  feus,  which  I  will  represent 
by  and  bye,  leaving  the  question  then  to  be,  whether  that  feu  be  or 
be  not  a  good  one  ?  a  consideration  I  have  not  seen  any  trace  of,  nor 
heard  either  in  judgment  nor  in  argument  in  this  case.  If  the  party 
were  right  in  saying  that  this  power  of  feuing  was  only  to  be  exer- 
cised for  the  purpose  of  enabling  them  to  erect  houses  in  towns  or 
villages,  or  in  other  places,  where  houses  might  give  an  additional 
value  to  the  rest  of  the  estate,  if  that  could  be  made  out,  it  would 
be  difficult  to  say  that,  independent  of  the  fifteen  other  feus,  such  a 
feu  as  that  could  stand,  as  that  is  a  feu  (whether  the  rent  be  £700 
or  £1400  a  year)  which  is  not  made  for  any  such  purpose  as  that; 
and  yet  the  first  question  that  occurs  is  this,  Would  that  one  fea 
have  been  good  without  more  ?  I  can  assure  your  Lordships  that  I 
have  not  been  able  to  find,  that  which  I  confess  I  always  look  very 
anxiously  for,  not  as  deciding  my  judgment  (because  I  could  not  be 
here  in  a  Court  of  appeal  to  have  any  thing  to  decide  it,  but  merely  to 
assist  it  in  its  decision),  I  have  found  nothing  to  show  me,  whether  it 
would  be  good  or  bad.  Having  stated  that,  I  proceed  to  recall  to  your 
Lordships'  recollection,  not  what  issue  they  had,  and  what  they  for- 
merly decided,  as  you  are  fully  acquainted  with  these  circumstances, 
but  to  state  the  facts  generally.  It  appears,  that  in  the  month  of 
March  1804.  the  last  Duke  of  Roxbuighe  succeeded  to  this  estate. 
I  forbear  to  say  one  single  word  about  the  acts  of  that  noble  penon, 
about  his  motives  in  the  settlement,  or  his  purposes,  either  as  pur- 
poses worthy  of  him,  with  reference  to  the  Gawler  family,  or  whe- 
ther or  not  he  sufficiently  attended  to  the  old  heirs  of  entail.     1  have 


CASES  ON  APPEAL  FROM  SCOTLAND.     621 

nothing  to  do  with  these  circamstances ;  as  a  jadge,  I  haye  only  to        ^^1^* 
consider  the  legal  effect  of  them.     Whaterer  were  his  motives,  thej 
make  no  difference  here ;  if  they  were  not  good,  they  will  not  make  ^^ 

the  deeds  not  good  if  they  he  otherwise  good ;  nor  will  they  make    innkb  ker, 
them  good  if  they  he  otherwise  had.    In  other  words^  they  will  not  ^^' 

affect  the  ralidity  of  these  deeds.  I  therefore  pass  over  that  part  of 
the  suhject  with  this  single  remark.  He  then  executed  a  trust- 
deed,  the  particulars  of  which  I  will  not  trouble  you  with. — On  the 
18th  June  1804,  by  a  trust  disposition,  he  conreyed  to  Mr.  Henry 
Gawler  Ker,  and  Mr.  Seton  Ker,  the  whole  estate  of  Roxburghe, 
for  the  purpose  of  paying  the  sum  of  £3000  to  the  Duchess,  as  an 
additional  annuity,  together  with  the  sum  of  £(>000,  in  addition  to 
the  sum  of  £4000  provided  to  her  in  her  contract  of  marriage,  and 
also  for  paying  any  sum  or  sums  not  exceeding  £100,000  in  whole, 
to  such  person  or  persons,  and  subject  to  such  conditions  as  the  said 
Mary,  Duchess  of  Roxburghe,  my  wife,  in  case  she  shall  survive  me, 
shall,  by  any  writing  or  writings  to  be  executed  by  her,  in  due  and 
legal  form,  direct  and  appoint  to  be  paid  to  such  person  or  persons 
after  her  death/  The  trustees  are  thereby  enjoined  to  pay  £10,000 
to  Mr.  Hamilton  Fleming,  therein  described  as  Earl  of  Wigton ;  and 
they  were  authorized  to  borrow  the  above  sums,  and  grant  heritable 
securities  for  the  same.  The  trustees  were  further  enjoined  to  pay 
a  variety  of  annuities  to  different  persons,  objects  of  the  Duke's  re- 
gard, to  the  amount  of  several  thousand  pounds  a-year,  so  that  the 
interest  of  the  debt  which  the  trustees  were  authorized  to  borrow  on 
heritable  security,  to  pay  his  legacies,  joined  to  the  yearly  annuities, 
amount  to  no  less  a  sum  than  £13,500  per  annum.  This  deed  con- 
tained an  express  power  of  revocation.  His  Grace  executed  the 
first  entail  upon  the  18th  of  June  1804,  by  which  he  disponed  the 
whole  estates  of  Roxburghe  to  and  in  favour  of  himself,  and  the 
heirs  male  of  his  body,  and  the  heirs  of  their  bodies ;  whom  fail- 
ing, to  the  heirs  female  of  his  body,  and  the  heirs  of  their  bodies 
—the  eldest  being  always  preferable — and  succeeding  without  divi- 
sion, after  which  the  destination  is  thus  continued,  *  whom  failing,  to 
Lady  Essex  Ker,  sister  of  John,  last  Duke  of  Roxburghe,  and  the 
heirs  male  and  female  to  be  lawfully  procreated  of  her  body  ;  whom 
^ling,  to  Lady  Mary  Ker,  also  sister  of  John,  last  Duke  of  Rox- 
burghe, and  the  heirs  male  and  female  lawfully  to  be  procreated  of 
her  body ;  whom  failing,  to  John  Bellenden  Gawler,  Esq.,  eldest  son 
of  the  deceased  John  Gawler  of  Ramridge,  in  the  county  of  South- 
ampton, Esq.,  procreated  between  him  and  my  cousin-german, 
Caroline  Bellenden,  his  wife,  eldest  surviving  daughter  of  John.  3* 
Lord  Bellenden,  and  the  heirs  male  and  female  lawfully  to  be  pro- 
created of  the  body  of  the  said  John  Bellenden  Gawler  ;  whom  fiuliufir, 
to  Henry  Gawler,  Esq.,  his  brother-german,  and  the  heirs  male  and 
female  lawfully  to  be  procreated  of  his  body  ;  whom  fiuling,  to  the 
heirs  male  and  female  lawfully  procreated  of  the  body  of  the  de- 
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1812.        ceased  Diana  Bellenden,  daughter  of  the  said  John,  third  Lord  Bel- 
■    lenden,  with  John  Balteel  of  Memhland^   in  the  county  of  Deroa, 

KEft         Esq.,  her  hoshand  ;  whom  failing,  to  his  own  nearest  heirs  and  as- 
signs whomsoever,  the  whole  landed  estates  of  Roxharghe,  and  also 
ISco.     '  the  honours  and  dignities  of  the  fiimily.'     This  deed  contains  ample 
powers  of  rerocation,  in  the  following  words :  '  Resenring  full  power 
to  me,  at  any  time  of  my  life^  by  any  writing  or  writings  under 
my  hand,  executed  in  legal  and  proper  form,  not  only  to  revoke  and 
alter  these  presents  in  whole  or  in  part,  but  also  to  sell,  alienate,  or 
dispose  the  aforesaid  lands,  earldom,  lordships,  baronies,  and  others, 
or  any  part  thereof,  or  to  contract  debt  thereon,  upon,  or  even  gra- 
tuitously to  dispose  thereof,  or  burden  the  same  as  I  shall  think  pro- 
per, as  fully  and  freely  as  if  these  presents  had  never  been  granted ; 
but  declaring,  that  any  alteration  or  revocation  shall  not  be  inferred 
by  implication  or  construction.'  And,  subsequently,  there  were  deeds  of 
entail,  with  references  to  the  power  of  revocation  contained  in  all  of 
them,  and  it  hasbeen contended  at  the  bar,  that,  all  taken  together,  re- 
voke the  grant  of  the  feus.    These  entails  themselves,  your  Lordships 
will  recollect,  have  been  entirely  set  aside ;  but,  upon  the  question 
whether  these  entails  did  or  did  not  revoke  the  grants,  if  that  were 
signed  much  in  the  Court  below,  I  have  not  been  able  to  find  any 
thing  said  in  the  notes  of  the  judges,  or  in  the  judgment  of  the  Court 
of  Session.    I  might  make  the  same  observation  as  to  another  point, 
viz.  as  to  whether  these  settlements  were  to  be  considered  as  morlis 
causa  settlements.    I  do  go  the  length  of  saying  that  there  is  nothing 
in  the  notes  that  gives  any  information  upon  that  point.     Upon  the 
26th  of  Sept.  1804,  the  Duke  executed  a  second  trust  deed  in  &• 
vour  of  the  same  persons,  and  giving  power  to  trustees  to  sell  as  much 
of  the  estate  as  was  necessary  to  pay  off  all  the  legacies  enumerated 
in  the  previous  trust  deeds.     The  device  of  making  these  feus  was 
this ;  it  had  been  represented  that  the  late  Duke,  being  advised  that 
his  former  deeds  of  entail  were  ultra  the  laws,  and  would  not  permit 
him  to  make  such  an  entail,  he  proceeds,  by  the  assistance  of  lawyers, 
to  execute  what  is  called  a  subsidiary  settlement ;  that  is,  to  execute 
a  power  of  granting  feus.     Whether  they  must  have  advised  him  to 
grant  the  whole  beneficial  interest  of  this  estate  (except  so  much  as 
¥ras  constituted  by  the  actual  rental  of  the  estate  at  the  time,  by  the 
deeds  of  the  grantees  of  the  feus),  or  whether  they  thought  them- 
selves under  an  obligation  to  attend  to  his  interest  in  these  instru- 
ments, that  it  should  itself  be  made  a  subject  of  entail,  leaving  oal 
Lady  Essex  and  Lady  Mary  Ker,  these  are  motives  which  I  do  not 
enter  into.     By  making  an  entail  similar  in  limitation  as  to  the 
granting  of  the  feus,  viz.  that  if  granting  the  feus,  in  the  exerdse  of 
the  power  connected  with  the  effect  of  the  entail  of  the  feus,  would 
tend  not  to  keep  the  alienation  exactly  the  same  in  point  of  proper- 
ty to  the  Roxburghe  family,  as  in  the  alteration  of  the  entail  itself, 
if  that  had  been  consistent  with  the  deed  of  1648.    If  the  rental  had 
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become  £40,000  a  year,  it  Tvould  hare  been  an  alienation  of  the  pro-        1812. 

perty  to  that  extent     With  this  view,  thej  say,  (and  I  do  not  ap-     

prehend  that,  nnless  there  be  a  law  of  Scotland  which  we  have  not        ^'^ 
heard  much  of,  nor  found  in  the  decisions  of  that  Court,  upon  the    ^^^y^  j^^^^ 
execution  of  a  power  to  feu, — unless  there  be  authority  enough  in  kc, 

point  of  principle  and  decision  to  say,  that  if  a  man  do  a  thing  in  the 
form  prescribed,  it  shall  not  have  the  effect  unless  it  answers  the 
form  and  purposes  of  the  author),  it  would  be  difficult  to  substantiate 
it  in  the  English  law.  We  have  some  few  cases  that  go  to  that  propo- 
sition. If  a  power  be  giren  to  appoint  a  sum  of  money,  to  be  paid 
in  such  parts  and  proportions  as  a  father  shall  think  proper,  to  his 
children,  we  haye  said  in  our  courts  of  equity,  You  shall  not  exe* 
cate  it  in  an  illusory  manner ;  nothing  can  be  allowed  to  answer 
the  purpose  as  to  one,  and  to  elude  it  as  to  another.  It  is  a  bequest 
to  children,  and  it  shall  be  executed  according  to  the  nature  of  the 
trust.  If  a  £Either  see  a  child  about  to  die,  and,  knowing  that  he  is 
to  be  administrator  of  that  child,  make  a  settlement  in  fayour  of  that 
child,  a  court  of  equity  says  that  it  is  a  fraud,  as  it  is  for  his  own 
benefit  The  true  question,  in  these  cases,  is  this,  whether  the 
thing  done  be  effected  by  altering  the  power  intended  ?  but  if  it 
answer  the  purposes  intended  as  to  some,  and  is  less  beneficial  as  to 
others  than  he  meant  they  should  take,  then  it  is  impossible  for  one 
to  say,  that  the  power  is  executed  as  the  man  has  giyen  it  if  it  shall 
not  have  the  effect  which  naturally  should  flow  from  it.  With  re- 
spect to  bishop's  lands,  where  they  had  a  power  of  granting  leases 
for  seven  years,  it  was  never  intended  that  they  should, — the  law 
has  said  so,  and  nothing  can  alter  it.  If  there  be  an  old  rental  pre- 
served, a  tenant  for  life  may  make  a  lease  at  the  old  rent,  if  it  were 
intended  to  be  preserved,  or  if  the  author  said  he  should  not  preserve 
the  old  rent,  he  cannot  [mix  himself  so  as  to  reform  it  The  true  ques* 
tion  is  this,  (one  which  we  cannot  get  at  till  we  have  resolved  a  great 
many  upon  which  no  cases  are  to  be  found  at  all),  Whether  those 
sixteen  feus,  every  one  of  the  same  date,  all  drawn  or  granted  by  the 
same  person,  with  many  of  them  containing  estates  never  let  at  any 
rent  at  all,  but  in  the  natural  possession  of  the  Duke ;  Whether 
these  deeds  are  or  are  not  granted  in  the  due  execution  of  the  power 
which  authorized  feus,  and  whether  they  comprehend  the  whole 
estate?  2dly,  Whether  they  can  be  possibly  rendered  invalid  by 
the  heirs  of  entail  of  the  deed  of  1648,  from  the  circumstance  that 
it  was  intended  to  substitute  another  species  of  heirs.  8dly,  What  was 
the  worth  of  one  of  these  feus,  if  no  more  feus»  nor  any  other  deeds, 
had  been  granted  f  Thai  1  would  wish  to  know ;  and  next  I 
would  wish  to  know  whether,  if  one  will  do,  two  will  also  do ;  if 
two  will  do,  will  six  do  ;  if  six  will  do,  will  eight  do  ;  and  if  eight 
will  do,  will  sixteen  do ;  or  will  any  intermediate  number  between 
these  be  deemed  proper  to  be  substantiated?  Your  Lordships  will 
^hi  nk  I  am  making  very  nice  and  curious  inquiries  ;  but  I  must  oh- 
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1812.       serve,  they  are  such  as  I  am  bound  to  make.     The  Judges  in  the 
■  Court  below  have  stated,  that  these  feus  have  not  been  granted  in 

^^^  due  execution  of  the  power  of  feuing ;  and  I  ask,  why  ?  The  Lord 
innbs'kkb  J^^<^®  Clerk,  in  an  able  argumenti  says  that  fifteen  of  these  fens 
&c.  will  do,  and  the  sixteenth  will  partly  do,  meanbg  the  feu  of  Fleurs ; 
and  the  reason  assigned  for  this  is,  that  forty-seven  acres  of  land  are 
so  little,  by  way  of  an  appendage  to  the  mansion  house  of  Fleuzs, 
that  if  they  have  no  more  than  that  number,  they  may  as  well  have 
a  stone  quany  as  a  house ;  in  fact  his  opinion  is,  that  fifteen  of  these 
feus  will  stand,  but  there  should  be  700  more  acres  given  to  the 
mansion  house  of  Fleurs.  I  ask,  then,  upon  what  principle  is  this 
said  ?  It  may  with  equal  propriety  be  said,  if  one  of  these  feus  be 
bad,  then  all  of  them  are  bad ;  or  if  one  of  them  be  good«  then 
the  others  are  good.  If  you  mean  to  say,  that  because  this  is  an  ali- 
enation of  the  whole  estate,  it  is  connected  with  those  back  deeds  or 
settlements  of  the  feu  property,  and  therefore  altogether  not  a  grant 
of  feus^  but  an  alteration  of  the  succession,  by  frittering  away  the 
estate ;  upon  that  principle  it  should  not  stand,  although,  as  an 
English  Judge,  I  might  understand  it ;  but  to  say  that  the  fifteen 
feus  shall  stand  good  and  the  sixteenth  not,  is  really  a  principle 
which  I  do  not  know  how  to  grapple  with.  Another  learned  Judge, 
in  a  most  able  argument  too,  says  he  reserves  to  himself  the  consid- 
eration whether  the  policy  of  Fleurs  and  Broxmouth  will  do  at  all 
He  has  not  stated  what  is  the  principle  upon  which  I  am  to  say, 
that  fourteen  feus  will  do  upon  general  terms,  but,  in  all  human  pro- 
bability, two  will  not  do.  There  is  another  learned  Judge  of  that 
Court,  to  whose  opinion  I  bow  with  respect,  from  his  high  situation, 
and  his  knowledge  of  the  law  of  that  country,  who  expresses  himself 
very  much  in  the  manner  that  an  English  lawyer  would  do,  viz.— 
that  you  are  to  look  at  the  terms  of  the  power  granted,  and  that  no- 
thing should  be  avoided  by  a  judge  so  much  as  the  assuming  a  dis- 
cretionary power ;  but  that  he  is  to  execute  according  to  the  dictates 
of  the  public  law,  and  the  will  of  the  individual  who  has  tested,  in^the 
actual  execution  of  a  settlement,  as  far  as  is  consistent  with  those  laws. 
Afler  stating  these  sentiments,  he  says  that  he  thinks  he  must  sup- 
port one  half  of  those  feus,  and  no  more.  Upon  what  principle  he 
can  support  this  opinion  I  really  cannot  tell.  Another  difficulty  ii, 
to  ascertain  who  is  the  person  who  is  to  make  choice  of  the  half  I 
am  to  support,  or  who  is  to  distinguish  it  from  the  other  half?  Be- 
fore your  Lordships  come  to  grapple  with  the  great  and  genersi 
question,  we  ought  to  know  what  the  law  of  Scotland  is  upon  those 
points.  It  is  incontrovertible  that,  upon  this  occasion,  there  was  a 
contract,  or  something  like  a  contract, — a  binding  agreement,  or  an 
honorary  agreement, — ^that  these  feus  should  be  made  the  subject  of 
an  entail ;  and  I  do  not  hesitate  to  say,  that,  speaking  of  these  feos 
of  entail  together,  they  would  certainly  operate  as  an  alienation  in 
common  parlance  ;  but  whether  an  alienation  within  the  terms  prohi- 
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biting  an  alienation  in  a  Scotch  entail,  or  an  alteration  of  the  order       \fii2, 
of  succession^  is  quite  a  different  question  from  what  is  an  alienation  - 

in  common  parlance,  and  upon  which  I  shall  not  pronounce.  krr 

"  There  were  other  deeds  executed  by  the  Duke  affecting  the  en-  * 

tail.     They  hare  been  represented  as  deeds  which  are  expressly  or  &c .     ' 

impliedly  rcToking  the  grants  of  those  feus,  or,  in  other  words,  as 
mortis  causa  deeds  ;  but  whether,  strictly  speaking,  they  be  or  be  not 
so,  is  the  question ;  yet  they  hare  been  represented  as  mortis  causa 
deeds. 

With  respect  to  what  has  been  urged  and  what  has  been  said  as 
to  the  infeftment,  and  as  to  whether  there  were  infeftment  or  not, 
during'*^the  life  of  the  Duke,  the  question  stands  upon  the  general 
effect  of  those  deeds,  as  operating  upon  the  feus*  These  are  ques- 
tions upon  which  I  have  only  to  say,  that  I  have  looked  in  vain  for 
that  degree  of  information  which  I  have  always  derived  from  papers 
laid  upon  your  Lordships'  table  from  the  Court  of  Session ;  and  I  am 
not  ashamed  to  say,  that,  after  spending  many  hours  in  perusing 
them,  I  should  be  afraid  indeed  to  determine  a  case  which  so  deeply 
affects  the  laws  of  property  in  Scotland,  and  which  so  materially  in- 
terests in  point  of  value  the  persons  who  are  at  present  suitors  be- 
fore your  Lordships,  upon  such  slight  information  as  we  at  present 
have  laid  before  us.  Now  it  is  in  this  view  of  the  case  that,  after 
reading  the  opinions  and  doctrines  of  the  Judges  of  the  Court  be- 
low, after  reading  all  the  papers,  and  abstracting  from  them  with  my 
own  hand  all  the  material  matter  upon  every  point  therein  stated, 
with  an  inclination  to  pronounce  a  decisive  opinion,  my  real  convic- 
tion is,  that  I  cannot  come  to  a  proposition,  either  negative  or  affir- 
mative, upon  this  subject.  There  is  another  view  which  is  most  im- 
poitant,  if  this  were  a  case  to  be  decided  by  the  law  of  England,  and 
it  may  by  possibility,  be  the  influence  of  the  view  taken  from  the 
knowledge  of  the  law  of  England,  by  which  my  mind  may  feel  more 
upon  the  subject  than  is  justly  due  to  it.  This  power,  in  the  present 
case,  is  a  power  to  grant  feus,  tacks,  and  rentals,  provided  the  rent 
18  preserved  which  was  paid  for  the  lands  at  the  time  of  the  heir  of 
tailzie  executing  that  power  came  to  the  estate.  It  would  be  no  ob- 
jection, unquestionably,  that  such  feys,  tacks,  or  rentals,  were  grant- 
ed before,  but  that  which  appears  to  me  to  be  extremely  doubtful,  or 
at  least  to  admit  of  considerable  doubt,  is,  whether  it  be  possible  to 
make  any  of  these  feus,  which  contain  lands  and  subjects  never 
feued  before,  and  which  had  no  rents  fixed  upon  them  on  being 
leased  or  granted,  so  as  to  support  those  feus  either  wholly  or  in  part. 
It  appears  to  me  that  such  a  feu  cannot  be  wholly  supported,  for  it 
is  not  a  feu  complying  with  the  condition  imposed.  If  those  words, 
for  a  yearly  value,  be  to  be  relied  upon,  your  Lordships  would  have 
to  consider,  whether  the  rent  reserved  was  of  adequate  yearly  va- 
lue. But  the  question  is,  whether  it  were  not  rated  at  the  rent 
which  was  actually  paid,  and  not  that  at  which  it  may  be  valued  at. 

VOL.  V.  2  s 
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1612.       ^^  ^^  extreme! J  material,  as  it  strikes  me,  in  another  point  of  rieify 
^^_^    Tiz.  with  respect  to  the  mines  and  minerals.     In  looking  into  the 

KRR         Scotch  law  hooks  upon  the  suhject,  I  find  it  was  not  Terj  osnal,  hnt 
V*  the  question  still  would  be,  What  the  tack  was  ?    Where  are  jon  to 

1^^^  '  find  a  grant  that  contained  a  stipulation  for  what  was  to  be  paid  for 
mines,  if  resenred  in  the  leases  ?  Then  it  maj  be  said,  that  al« 
though  these  feus  may  be  good  in  one  respect,  yet  they  may  be  bad 
as  to  the  power  here  exercised ;  but  as  far  only  as  that  b  consistent 
with  the  number  that  may  be  granted,  they  ought  to  be  good. 
Now,  apply  this  to  the  whole  sixteen  feus.  If  yoa  say  soma 
fens  may  be  made,  but  sixteen  is  an  excess,  then  the  question 
comes  to  be.  What  is  the  excess  ?  Is  it  one  half  of  the  whole 
number,  or  is  it  only  an  excess  of  two,  or  is  it  an  excess  of 
all  above  part  of  one  ?  Where  is  the  line  by  which  your  Lord- 
ships are  to  mark  out  what  is  the  excess,  and  what  is  not  the  ex- 
cess ?  Then,  I  say,  apply  that  reasoning  to  any  one  feu.  Take  that, 
for  instance,  as  to  the  policy  of  Fleurs.  Under  the  meaning  of 
this  clause,  if  the  mines  could  be  feued  out  at  the  rentals  that  were 
then  paid,  what  becomes  of  such  as  nerer  hare  been  leased,  and 
have  no  rent  ascribed  to  them  ?  The  feu-duty  being  that  whicb 
has  reference  to  the  entire  rent  of  the  whole  of  the  premisei, 
and  being  an  entirety,  what  rule  has  the  author  of  that  deed  giteo 
you  so  as  to  enable  you  to  separate  the  whole  of  them  the  one 
from  the  other,  or  to  part  them  so  as  to  apply  a  part  of  the 
rent  which  would  be  applicable  to  such  part  of  the  lands  as  hare 
never  paid  rent  ?  The  matter,  I  must  say,  appears  extremely  diffi- 
cult of  consideration  in  that  point  of  view.  Upon  the  whole,  it  b 
not  my  intention  to  go  through  cases  which  might  by  some  be 
deemed  proper  to  be  alluded  to,  because,  I  say,  in  the  first  place, 
that  cases  as  to  the  power  of  granting  leases  are  not  applicable  to 
this  particular  case,  in  any  one  view  you  can  take  of  if,  for»  in  detei^ 
mining  this  case  judicially,  your  Lordships  ought  to  know  what  it 
the  effect  of  every  instrument  taken  separately  as  to  its  clauses,  sad 
what  is  the  effect  of  them  taken  together  ;  and  further,  we  ought  to 
be  able  to  learn  upon  what  ground  it  is  that  the  decision  in  the 
Court  below  has  proceeded.  We  find  one  judge  attributing  great 
weight  to  the  circumstance  of  taxing  the  casualties  ;  in  some  cases 
it  would  be  no  objection  in  my  opinion ;  in  other  cases  you  find 
some  judges  saying  that  it  is  a  decisive  objection  to  thoee  feus.  It 
is  fit  that  we  .*^hould  know  the  sentiments  and  reasons  of  these  jod- 
ges  much  more  fully  than  we  do  at  present  upon  that  point  In 
speaking  of  the  application  of  cases,  your  Lordships  have  die 
Greenock  case.  I  can  take  that  case,  without  bearing  upon  this  caN 
at  all.  If  you  can  apply  the  principle  of  the  arbiirium  bwi  wi, 
then  you  can  so  determine  that  fifteen  out  of  sixteen  feus  are  to 
stand;  but  I  confess  I  cannot  see  the  application  of  that  case  to  diis 
complicated  one.  It  is  upon  these  grounds,  assuring  yonriLordahips, 
at  the  same  time,  that  I  have  taken  as  much  pains  as  I  could,  not  to 


CASBS  ON  APPEAL  FROM  SCOTLAND.  627 

send  the  parties  from  this  bar,  but  to  have  come  to  the  conclosion,        is  12. 
either  of  reTersing  or  of  affirming  this  jadgment,  and  that  I  ha?e     _. 
bestowed  as  much  attention  and  assiduity  upon  this  important  ques*        kbr 
tion  as  I  have  ever  done  upon  any  question  whatever.    I  confess  ^' 

I  cannot  come  to  a  decision,  that  this  judgment,  pronounced  in  Stc. 
the  Court  below,  is  either  right  or  wrong.  In  a  question,  therefore, 
of  this  great  magnitude  and  value,  I  should  advise  your  Lordships  to 
do  that  which  Lord  Thurlow  and  Lord  Rosslyn,  and  others,  had 
done  under  similar  circumstances.  In  calling  upon  your  Lordships 
to  review  the  whole  question,  and  not  only  to  review  it,  but  submit 
to  your  consideration  and  adoption,  a  resolution  by  which  we  re- 
spectfully call  upon  the  learned  Judges  of  the  Court  of  Session  to 
state  specifically  the  grounds  upon  which  they  consider  these  feus, 
as  either  granted  in  the  due  exercise,  or  not  in  the  due  exercise  of  this 
feoing  power.  Conceiving  this  question  to  be,  both  in  point  of  value 
of  property  to  the  individuals  concerned,  and  as  involving  a  doctrine 
in  die  law  of  Scotland  of  the  most  vital  importance  to  all  concerned 
in  estates  tailzied  in  Scotland,  it  does  appear  to  me  that  this  is  a  case, 
perhaps  the  first,  but  unquestionably  a  case  which  requires  us  to 
make  use  of  every  means  to  get  that  information  which  the  act  of 
1807  has  enabled  us  to  call  for ;  and,  in  pursuance  of  that  intention, 
I  should  propose  to  remit  this  again  to  the  Court  of  Session  in  Scot- 
land, and  to  request  the  Judges  to  state  their  opinions,  and  the  rea« 
sons  for  the  opinions  which  they  have  formed,  as  to  all  or  each  of 
the  deeds  sought  to  be  reduced,  taking  into  consideration  whether 
they  are  to  be  looked  upon  as  general  or  special ;  and,  in  their  fu. 
tme  judgment  to  state,  specifically,  whether  all  or  any  of  the  deeds  in 
question  were  granted  in  conformity  with  the  power  of  feuing  con- 
tained in  the  original  deed  of  entail ;  and  with  the  request  that  that 
Division  of  the  Court  of  Session  under  whose  more  immediate  deli- 
beration this  question  has  come,  shall  require  the  opinion  of  the 
Judges  of  the  other  Division.  His  Lordship  then  concluded,  with 
submitting  to  the  consideration  and  adoption  of  the  House,  the  fol« 
lowing  resolution : — 

(Fide  this  at  the  end  of  Lord  Lauderdale's  speech.) 

Eabl  op  Lauderdale  said, 
**  My  Lords, 

^*  1  felt  great  regret  formeriy  in  differing  firom  the  noble  and 
learned  Lord  who  has  just  now  addressed  your  Lordships,  when  ano- 
ther point  in  this  important  cause  was  under  consideration  in  this 
House.  It  was  my  resolution  this  day  not  at  all  to  interfere  in  the 
disenssion  of  this  other  very  important  point,  if  I  had  had  the  mis- 
fortune once  more  to  differ  from  that  noble  and  learned  Lord,  but^ 
entertaining  the  sentiments  I  do  entertain  upon  this  occasion,  I 
eaanot  avoid  offering  a  few  observations.  I  have  read  the  whole 
1^  the  proceedings  upon  this  case ;  but  finding  the  difficulties  that 
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1812         ai'ose,  in  coming  to  a  decision  under  the  present  circamstanoes, 
__^__     I  had  fixed  the  determination,  io  my  own  mind,  to  take  no  part  what* 
KER         erer  in  the  discussion  of  it,  should  I  happen  to  differ  from  the  nohle 
V*  and  learned  Lord  upon  the  Woolsack,  knowing,  aa  1  do,  that  he 

iMNEH  KBB,  ^^  upon  all  occasions  such  pains  in  these  sort  of  questions,  and 
possesses  such  extensive  legal  knowledge,  that  he  is  much  better  ahle 
to  form  a  correct  judgment  of  what  line  of  conduct  should  he 
adopted  by  this  House,  in  a  case  involving  such  intricacies  and  diffi* 
culties,  than  I  can  possibly  pretend  to  ;  but  as  I  find  the  opinion  I 
had  myself  formed,  so  completely  coincides  with  that  of  the  noble 
and  learned  Lord  who  has  stated  it  to  your  Lordships,  I  cannot  but 
observe,  that  he  has  taken  that  view  which  tends,  under  the  existbg 
circumstances  of  the  case,  most  certainly  to  effect  the  purposes  of 
justicci  those  purposes  which  he,  upon  all  occasions,  aims  at.  AAer 
what  has  fallen  from  the  noble  and  learned  Lord,  I  shall  but  shortly 
trouble  your  Lordships  with  stating  my  view  of  the  case.  It  is  a 
case  which  arises  from  the  deed  of  entail  1648,  a  deed  of  entail 
which  stands  by  decisions  of  this  House,  perfect  as  to  its  clauses 
against  alienation,  and  which  prohibits  the  contracting  of  debtor 
altering  the  order  of  succession  and  a  deed  which  is  guarded  by,  and 
fortified  with  irritant  and  resolutive  clauses.  It  is  true,  however, 
that  this  deed  of  entail  contains  a  clause  which  reserves  power  and 
privilege  to  heirs  of  tailzie,  as  in  the  words  of  the  deed  its^,  ^to 
'  grant  feuis,  takis,  and  rental  lis,  of  sik  partis  and  portiounei  of 

*  the  said  estait  and  leiving  as  they  sail  think  fitting.     Provydiof 

*  the  samyn  be  not  maid  nor  grantit  in  hurt  or  diminution  of  the 

*  rentall  of  the  samyn  landis  and  utheris  forsaidis,  as  the  samyn  sdl 

*  happen  to  pay  the  tyme  that  the  said  airis  sail  succeed  yrto/  Now 
it  is  obvious,  in  the  first  place,  that  the  power  of  granting  feus  is  not 
only  reserved  in  this  clause  to  those  who  should  subsequently  itie- 
ceed  to  this  estate ;  but,  in  the  second  place,  it  is  reserved  under 
certain  specific  conditions,  distinctly  expressed  by  the  feuar.  In  the 
first  place,  it  is  said,  that  they  shall  be  such  feus  as  the  heir  in  pos- 
session shall  think  fit,  a  circumstance  which  makes  me  feel  ooaii- 
derable  astonishment,  after  hearing  the  opinions  of  the  Judges  be- 
low ;  after  stating  the  proper  allotment  of  land  to  be  feued  out,  ssj- 
ing,  that  it  is  not  the  heir  that  shall  judge,  but  we  shall  be  looked 
upon  as  the  judges  in  such  a  case  as  has  occurred,  and  shall  assame 
the  power  of  saying  what  was  fit  for  such  an  occasion.  I  must  ex- 
press, in  conjunction  with  the  noble  and  learned  I>ord  who  addressed 
your  Lordships,  my  astonishment  at  the  judgment  delivered  lyase 
of  the  learned  Judges  of  the  Court  of  Session,  who,  in  my  opiaios, 
lays  down,  in  the  commencement  of  his  speech,  a  most  accurate  view 
of  the  law  upon  the  subject,  and  a  lawyer  for  whose  learning  and  ju^* 
ment  nobody  can  possibly  have  a  greater  respect  than  I  have,  for  I  am 
convinced  that  an  abler  judge  does  not  exist.  After  explaining  the 
law  upon  the  subject,  in  the  commencement  of  his  opinion,  be  next 


V. 
INNK8  KSE| 
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states  how  much  of  the  land  was  fit  to  be  fened  out.  A  judge  is  to  1812 
be  looked  upon  in  the  same  light  as  a  member  of  a  committee  of  Par-  > 
liamenr,  and  not  authorised  as  such  to  determine  what  part  of  these  '-^^ 
feus  was  fit  for  him  to  confirm,  and  what  part  was  not  fit  to  be  con- 
firmed. He  says,  in  the  conclusion  of  his  opinion,  in  a  most  arbi-  &c. 
trary  manner,  he  says  he  is  ready  to  giTe  one  half  of  the  estate  ;  but 
upon  what  ground  he  takes  upon  himself  to  say  this,  I  confess  I  am 
as  much  at  a  loss  to  discover  as  the  noble  and  learned  Lord  who  has 
addressed  you.  In  short,  I  am  completely  in  the  dark  about  either 
the  motives  or  the  reasons  of  his  decision.  Now,  in  this  clause,  in 
adverting  to  what  forms  your  Lordships'  discussion,  there  is  a  further 
condition,  upon  which  the  noble  and  learned  Lord  has  commented, 
and  which  is  highly  deserving  of  your  Lordships'  consideration,  and 
that  is,  that  these  feus  shall  be  so  granted  as  that  there  shall  be  no 
diminution  of  the  rental  as  it  stood  at  the  time  when  the  heir  in 
possession  executed  the  deed.  I  should  be  at  a  loss  to  know  how 
that  clause,  even  standing  in  that  shape,  should,  by  construction,  be 
deemed  to  imply  nothing,  for  if  these  feus  are  to  be  set  aside,  it  is 
the  same  thing  as  if  that  clause  had  actually  never  existed.  That 
your  Lordships  can  draw  by  inference  from  that  clause,  that  it  is  the 
same  as  if  it  had  not  been  introduced  at  all,  is  what  I  cannot  con- 
ceive.  I  find  this  accurate  and  distinct  condition,  which  shows  that 
the  entailer  had  his  object  in  granting  these  feus  in  the  manner  he 
lias  done  in  this  clause,  which  was  to  show  that  it  was  his  intention 
to  reserve  for  the  future  Duke,  or  Earl  of  Roxburghe,  to  retain  that 
which  would  maintain  the  value  of  the  estate,  knowing  that  it  would 
increase.  To  set  aside  this  clause,  and  to  imagine  that  the  judges 
had  full  power  and  scope  to  impose  what  conditions  they  might 
think  proper,  appears  to  me  extraordinary  ;  and  I  cannot  find  a  dis- 
tinct reason  in  the  opinions  of  the  Judges  of  the  Court  of  Session, 
which  tends  to  convince  roe  of  its  justice,  or  to  point  out  to  me  the 
grounds  upon  which  they  went.  If,  instead  of  setting  aside  the 
clause,  they  said  these  feus  were  good^  even  in  no  case,  I  do  not 
know  but  the  noble  and  learned  Lord  would  have  done  right  to  send 
the  whole  matter  back  to  that  Court  below  before  closing  it  in  this 
House ;  at  the  same  time,  I  should  have  been  much  readier  to  have 
heard  that  decision,  that  declares  these  feus  invalid  in  totoy  than  any 
decision  that  declares  them  valid  in  some  cases,  and  invalid  in 
others.  The  general  tenor  of  decisions,  as  to  questions  of  entail,  in 
the  Court  of  Session,  when  the  intention  of  the  entailer  is  clear  that 
he  means  to  prohibit  alienation,  contracting  debts,  or  altering  the 
order  of  succession,  shows  that  if  there  be  a  doubt  in  one  of  them, 
it  is  the  custom  of  that  Court  to  find,  that  if  the  clause  of  alienation 
he  deficient,  it  cannot  be  carried  into  effect,  and  may  even  defeat 
the  other  two  prohibitions.  If  there  be  a  flaw  in  that  part  of  the 
clause  against  contracting  debt,  there  would  be  also  a  flaw- or  de- 
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1812.       ficiencj  considered  to  exist  in  the  other   parts.    I  do  not  recol- 
.............    lect  a  case  where  there  has   heen  a  deficiency  in  the  dame  of 

KXB        altering  the  order  of  succession,  hut  in  mj  opinion  it  would  certainly 
'*  render  nugatory  the  other  two  prohibitions.     If  I  am  bound  to  alter 

^^^     '    the  order  of  succession*  from  that  moment  the  heirg  of  entail  lose 
all  right,  as  it  is  they  that  are  recently  called  by  me,  and  who 
derive  their  right  from  me.    I  stand  as  the  original  entailer,  and  my 
acts  could  not  be  challenged  by  them.     I  hold  that  if  there  be  a  de- 
ficiency in  either  of  these  clauses,  the  practice  of  the  Court  is  not  to 
prop  up  the  other  two.    The  clause,  in  the  present  instance,  that  has 
been  deficient,  has  been  allowed  to  be  acted  upon,  and  yet  in  a  man- 
ner so  as  to  defeat  the  other  two  prohibitions.     I  cannot  but  express 
my  surprise  at  the  manner  in  which  this  clause  of  feuing  is  expressed, 
which  renders  nugatory  these  three  prohibitions  which  the  entafl 
contains,  when  we  consider  that  a  deficiency  in  either  of  these  pro- 
hibitions would  inyalidate  the  other  two.    How  much  farther  dien 
does  this  go,  when  we  see  that  it  is  the  express  intention  of  the  en- 
tailer to  feu  so  and  so,  as  it  would  partially  defeat  the  other  two 
prohibitions,  and  would  be  going  quite  contrary  to  those  mleSy  ss  to 
the  law  of  entail,  by  which  we  ought  to  be  goyemed.     With  these 
opinions,  I  confess,  that  if  the  judgment  of  the  Court  had  been  di- 
rectly urged,  either  in  one  way  or  another,  but  at  the  same  time  iiK 
Tolved  in  all  those  yarious  doubts  which  haye  been  stated  by  the 
noble  and  learned  Lord  who  has  addressed  your  Lordships,  I  should 
still  haye  thought  that  it  was  a  question  which,  under  all  drcniD- 
stances,  ought  to  be  remitted.    I  haye  not  been  able  to  form  asj 
opinion  whatever  as  to  how  this  claim  will  afiect  the  lands  at  tbe 
time  of  the  death  of  the  Eari  of  Roxbuighe,  for,  as  far  as  I  have  reed 
the  opinions  of  the  Judges,  and  other  cases  of  a  somewhat  similir 
nature,  I  think  I  may  pronounce  it  to  be  a  case  hitherto  nntoudied. 
There  are  a  variety  of  cases  upon  which  I  confess  I  should  hsn 
liked  to  have  heard  the  reasons  for  the  Judges'  opinions.    In  the 
present  instance,  one  Judge  talks  of  one,  another  of  two,  and  s 
third  of  three  of  these  feus,  that  ought,  in  their  opinions,  to  be  sop- 
ported  ;  and  there  is  also  another  who  thinks  that  only  part  of  one 
out  of  the  whole  sixteen  feus  should  remain  valid.    Such  being  tbe 
case,  I  ask  your  Lordships  in  what  state  would  you  leave  the  law  d 
Scotland  upon  this  most  important  point?    WiUi  the  dause  similar 
to  this,  in  the  deed  of  entail  of  Robert  Earl  of  Roxburghe,  by  what 
rule  could  I,  as  an  heir  of  entail,  have  proceeded  in  making  use  of 
this  power  ?  If  these  feus  were  executed  in  a  manner  so  as  to  inva- 
lidate themselves,  it  would  invalidate  the  right  of  a  future  Duke  of 
Roxburghe,  even  provided  his  feus  were  property  executed.    Under 
these  circumstances,  I  should  like  to  know  how  the  Duke  of  Rox- 
burghe could  guide  himself  as  to  a  price  of  land  for  building  ?  How 
many  fields  could  he  grant }  He  could  say,  that  he  well  knew  that 
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bis  ancestors  acted  under  this  very  clause ;  and  therefore  he  could       1812. 
take  it  to  regulate  him  in  his  conduct  as  to  those  feus  that  were  ascer-    -— — — 
tained,  but  I  desire  to  know  how  he,  or  any  other  person  who  pos-        *** 
teases  an  entailed  estate  in  the  country,  is  to  regulate  his  conduct  as   iNNKa'&KB 
to  other  particulars  that  may  occur.    Now,  by  the  proposal  of  the         &c. 
noble  and  learned  Lord  to  remit  the  case  back  to  the  Court  of  Ses- 
sion, our^  decision  will  be  regulated,  by  the  Judges  informing  us  of 
the  grounds  upon  which  they  can  take  upon  themselves  to  say  they 
are  to  set  aside  all  or  any  of  these  feus ;  and  when  it  comes  back 
again,  we  will  be  in  such  a  situation  as  to  make  the  law  of  that 
country  perfectly  certain,  and  our  decision  will  have  the  effect,  in 
regard  to  any  proprietor  of  an  entailed  estate,  to  regulate  his  conduct, 
and  to  tell  him  how  far  he  may  go,  and  to  inform  him  when  he  is  to 
stop,  and  go  no  farther ;  and,  in  short,  to  give  him  such  directions 
that  he  may  regulate  his  conduct  in  a  manner  that  will  assure 
him  that  he  does  not  incur  an  irritancy.      As  to  the  Greenock 
case  which  has  been  alluded  to,  I  can  discover  nothing   which 
can  lead  your  Lordships  to  imagine  it  ought  to  regulate  your  opi- 
nions in  the  case  before  you.     It  was  a  case  relative  to  feuing,  but 
there  were  specific  reasons  in  that  case  which  are  not  even  alleged 
in  this  one,  and  I  can  only  say,  I  am  astonished  to  hear  such  autho- 
rities given  in  support  of  it.    To  conclude,  I  shall  observe,  that  it  is 
with  the  utmost  satisfaction  I  take  this  opportunity  of  expressing 
my  approbation  of  the  mode  of  proceeding  by  this  Resolution,  which 
goes  materially,  not  only  to  do  ample  justice  to  the  parties,  whose 
great  interest  and  important  and  valuable  property  is  involved,  but, 
what  is  much  more  material  to  the  country,  as  tending  to  place  the 
law  of  Scotland  upon  such  a  footing,  upon  the  point  in  question,  as 
to  enable  persons  concerned  in  entailed  estates,  to  know  what  ought 
to  be  their  line  of  conduct  in  future. 

The  Lord  Chancellor  then  again  read  the  Resolution,  remitting  the 
question  to  the  Court  of  Session,  which  was  unanimously  agreed  to. 

It  was  ordered  and  adjudged  that  the  cause  be  remitted  back 
to  the  Court  of  Session,  to  review  the  interlocutor  com- 
plained of  in  the  said  appeal,  as  to  all  and  each  of  the 
deeds  sought  to  be  reduced,  taking  into  their  consider- 
ation all  objections  to  the  validity  thereof,  whether 
general  or  special.  And  in  their  farther  judgment,  to 
state  specifically  the  legal  grounds  upon  which  the 
said  deeds  respectively  are  to  be  considered  as  not 
granted  in  the  due  exercise  of  the  power  of  feuing,  if  it 
shall  be  their  judgment  that  the  same  are  to  be  so  con- 
sidered. And  it  is  farther  ordered.  That  the  Judges  of 
the  Division  to  which  this  cause,  after  this  remit,  shall 
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1812.  belong,  shall  require  the  opinion  of  the  Judges  of  the 

"  other  Division  in  matters  or  customs  of  law. 

For  the  Appellant,   Tho.  Plumer^    Wm.  Adam^  Mat.  Ross, 

John  Clerk,  James  Moncreifi. 

For  the  Bespondents,  Ar,  Colqulioun,    David  Boyle,   Sir 

Sam.  Romilly,  Ad.  Holland,  Robi.  Craigie,  Wm.  Home. 


FLEMING 

V. 
ll^NAIR. 


Archibald  Fleming,  Merchant  in  Groenock,      Appellant; 

John  M'Nair,  Agent  at  Greenock  for  the  Bank  1  RggjxQndent 
of  Scotland,  ....         J 

House  of  Lords,  16th  July  1812. 

Partnership — Liability  ab  Partner — Election. — The  partner- 
ship of  Hugh  Mathie  and  Co.  consisted  of  three  indiriduals,  who 
carried  on  business  in  Greenock.  They  had  an  interest  in  a  se- 
parate adventure  or  concern,  with  other  individuals,  at  Nassau, 
one  of  whom  was  Fleming  in  Greenock,  the  other  Howie,  in  Nas- 
sau. Hugh  Mathie  and  Co.  managed  this  foreign  basinessia 
Greenock.  Mathie  and  Co.  became  bankrupt,  with  large  bills  doe 
to  the  Bank  of  Scotland  at  Greenock,  where  Mathie  had  dis- 
counted them.  The  question  was.  Whether  Fleming  was  a  part- 
ner of  the  Company  of  Hugh  Mathie  and  Co.,  and  liable  on  these 
bills  ?  Held  him  liable  for  three  of  them,  upon  this  principle,  that 
his  connection  with  them  in  the  foreign  adventure,  was  such  as 
led  to  the  belief  that  he  was  a  partner,  and  made  him  liable  as 
such.  In  the  House  of  Lords,  it  was  affirmed,  but  by  applying 
the  doctrine  of  election  to  the  case. 

The  company  of  Adam  and  Mathie,  merchants  in  Green- 
ock, was  dissolved  on  the  death  of  Mr.  Adam,  on  26th  July 
1799.  Before  that  event,  they  had  projected  a  plan  of  car- 
rying on  a  separate  concern  in  Nassau,  in  New  Providence, 
with  the  aid  and  assistance  of  James  Howie,  who  waste  con- 
duct the  business  at  Nassau,  receive  a  salary,  and  a  certain 
share  in  the  concern.  But  this  project  came  to  nothing  by 
the  death  of  Mr.  Adam. 

After  his  death,  Mr.  Mathie  formed  a  new  partnership, 
consisting  of  himself,  John  Parker,  his  brother-in-law,  and 
James  Jamicson,  who  carried  on  the  old  business,  under  the 
firm  of  Hugh  Mathie  and  Co. 

The  appellant,  a  merchant  in  Greenock,  then  a  partner  of 
the  firm  of  Archibald  Fleming  and  Co.,  and  who  bad  become 
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acquainted  with  the  intended  project  at  Nassau,  proposed        l^^^* 
to  Hugh  Mathie,  then  acting  under  the  new  firm  of  Hugh     ' 
Mathie  and  Co.,  that  the  adventure  should  be  resumed,     ^"^^"^ 
and  offered  to  take  a  share  in  it ;  accordingly,  it  was  agreed,      x^nair. 
in  1799,  to  put  into  execution  the  original  plan.     Howie 
was  to  settle  there,  to  receive  a  salary  and  share  of  the  busi- 
ness.    And  it  was  agreed  that  the  transactions  connected 
with  the  adventure  should  be  conducted  at  Greenock  by 
Hugh  Mathie  and  Co. ;  and  as  the  appellant's  house  had  a 
house  in  London,  where  he  himself  resided  nine  months  in 
the  year,  it  was  agreed  that  he  should  conduct  the  business 
connected  with  the  Nassau  adventure  in  London. 

There  was  no  written  contract  of  copartnery. 

The  Company  of  Hugh  Mathie  and  Co.  became  bank- 
rupts in  1803,  with  many  bills  due,  or  to  become  due,  in  the 
hands  of  the  respondent,  as  agent  for  the  Bank  of  Scotland, 
who  had  discounted  the  same.  It  seems  Mr.  Mathie  had 
also  been  one  of  the  respondent's  sureties  to  the  bank  for 
his  bank  transactions ;  and  it  was  alleged  there  was  a  ten- 
dency thence  arising  to  be  liberal  in  discounting. 

Although  the  Nassau  adventure  was  kept  separate,  un- 
connected in  the  general  business  of  Hugh  Mathie  and  Co., 
and  although  the  appellant  alleged  that  his  connection  with 
Hugh  Mathie  and  Co,  in  that  adventure,  could  not  make  him 
generally  liable  for  every  bill  upon  which  the  name  of  that 
firm  appeared,  yet  the  respondent,  on  the  bankruptcy,  made 
his  claim,  against  the  appellant  for  three  of  these  bills,  a- 
mounting  to  £1000,  (which  form  the  subject  of  the  present 
appeal),  and  also  for  five  bills,  amounting  to  £3999. 10s.  3d. 
(which  form  the  subject  of  a  separate  suit  and  appeal.)  Vide  next 

The  proceedings  adopted  against  the  appellant  were  by*^^ 
charges  upon  the  bills,  whereupon  he  brought  a  suspension 
of  those  charges,  stating  that  the  appellant  had  never  re- 
ceived any  value  for  these  bills ;  that  the  name  of  the  ap- 
pellant did  not  appear  upon  any  one  of  them  as  drawer,  ac- 
ceptor, or  indorser ;  that  the  appellant  was  no  partner  of 
the  firm  of  Hugh  Mathie  and  Co.,  and  had  no  other  connec- 
tion with  that  company  than  merely  that  he  had  joined 
along  with  them  in  an  adventure  or  particular  trade  to 
Nassau.  And,  separately,  that  the  charges  were  erroneously 
served,  being  left  in  the  appellant's  house  in  Greenock, 
while  he  was  in  London,  where  he  had  been  for  some 
months,  whereas,  according  to  the  forms  of  law,  they  ought 
to  have  been  served  at  the  market  cross  of  Edinburgh,  and 
pier  and  shore  of  Leith. 
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1812.  The  Lord  Ordinary  ordered  memorials  to  report  to  the 

Court,  and  this  being  done,  the  Court  passed  the  bill  with- 


FLBMIMG 


V. 


out  caution  or  consignation.  On  advising  a  reclaiming  pe- 
k'naib.  tition,  in  order  that  the  case  might  be  disposed  pure  of 
the  irregularity  of  the  diligence,  the  appellant's  counsel  ap- 
pearedy  and  stated  that  he  passed  from  these  objections,  and  a 
proof  having  been  allowed  and  reported,  this  interlocutor 
Feb.  10, 1805.  was  pronounced:  *^  The  Lords  having  resumed  considera- 
*'  tion  of  the  petition  for  the  charger,  Mr.  M'Nair,  and  heard 
''  counsel  thereon,  in  respect  of  the  above  consent  on  the 
"  part  of  the  complainer,  to  pass  from  the  objections  to  the 
"  formality  of  the  diligence,  alter  the  interlocutor  recUdroed 
"  against,  and  remit  to  the  Lord  Ordinary  to  refuse  the  bill 
•*  of  suspension."* 


*  Opinions  of  the  Judges  : — 

Lord  PREsmsifT  Campbell  said, 
'*  My  Lords, 

**  The  following  facts  are  instracted  :  1st,  The  project  of  a  Nassau 
concern,  originated  29th  June  1799,  Adam,  Mathie,  and  Howie 
being  the  intended  partners.  But  Adam  having  died,  25th  Jalj 
1799,  Mr.  Fleming  immediately  agreed  to  come  in  his  place.  2d, 
The  firm  of  that  Company  was,  Hugh  Mathie  and  Co.,  under  which 
all  its  business  was  transacted  in  this  country.  3d,  It  was  not  a 
momentary  adventure,  but  a  permanent  copartnery,  which  continaed 
till  Mathie*8  insolvency  in  1803,  and  would  still  have  continued, 
had  not  that  event  happened.  4tb,  Mathie  carried  on  other  branches 
of  trade,  particularly  to  Barcelona ;  first  by  himself,  then  with  s 
partner ;  and  it  is  supposed  with  Jameson,  under  same  firm  of  Hugh 
Mathie  and  Co.  5th,  The  bills  in  question  were  discounted  at  the 
bank  viiih  the  firm  of  Hugh  Mathie  and  Co.  upon  them,  without 
explanation  ex  facie  of  the  bills  for  what  purpose  to  be  applied,  or 
what  Company  was  meant.  Hence  the  question  arises,  Whether 
M'Nair,  the  bolder  of  them  on  account  of  the  bank,  is  entitled  to 
demand  payment  from  Fleming,  or  what  defence  the  latter  has  ?  I 
am  clear  that  Fleming,  as  a  partner  under  that  firm,  is  prima  faat^ 
or  by  legal  presumption,  liable  ;  and  that  the  burden  of  proof  lies 
upon  him  of  showing  relevant  grounds  upon  which  h^  may  excuse 
himself  from  liability.  The  holder  of  a  bill,  drawn  or  accepted,  or 
indorsed  by  the  firm  of  a  company,  has  a  right  to  go  against  all  and 
every  partner  of  that  firm,  whether  the  money  has  been  duly  applied 
Mor.  14669.    or  not,  Dewar  v.  Miller,  14th  June  1766. 

*'  We  must  take  under  view  both  the  rules  which  govern  partner- 
ship, and  the  nature  of  bills  of  exchange. 
Unreported.       .,  j„  ^^  ^^^  ^£  p  pon-^rter,  even  where  there  were  no  bills,  but 
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On  reclaiming  petition  the  Coart  adhered,  but  found  no       2312. 
expenses  due. 


The  result  of  this  judgment  was  to  find  that  the  appellant    flbmino 
was  liable  in  three  of  the  eight  bills,  amounting  to  JBIOOO,     ^'NAxa. 
July  5,  1805. 

only  sales  of  goods,  and  where  there  were  distinct  concerns  under 
similar  firms,  namely,  *  P.  and  Fr.  Forrester,  Merchants,  Leith/ 
in  which  there  was  a  John  Watt  concerned  ;  and  '  Peter  and  Fr. 
*  Forrester,  Merchants  in  Edinhurgh,*  yet  the  Court  found,  27th 
Feb.  1798,  that  the  Leith  firm  was  liable  for  the  price  of  goods  pur- 
chased and  applied  by  P.  Forrester  to  the  Edinburgh  house,  and 
entered  in  their  books,  unless  where  the  creditors  were  aware  that 
the  furnishing  was  to  the  Edinburgh  house,  relief  being  resenred  to 
the  Leith  house  against  the  Edinburgh  house. 

*'  In  the  present  case,  if  it  can  be  sufficiently  made  out  that 
M'Nair  had  notice  that  these  discounts  were  for  Mathie's  separate 
concern,  this  may  be  relevant  to  bar  him  personali  excepiione^  or 
upon  the  ground  of  private  knowledge.  But  it  may  be  asked,  does 
he  hold  these  bills  for  himself  or  the  bank  ?  What  if  he  had  indor- 
sed t^em  away  to  others  ?  As  to  one  partner  binding  another  by 
bills,  see  Harrison  v.  Jackson  Douglas,  p.  356." 

Lord  Justice  Clebk  (Hopb). — '^  I  think  the  defender  here  is  lia- 
ble. The  firm  of  Hugh  Mathie  and  Co.  was  assumed,  with  the  know- 
ledge and  approbation  of  Mr.  Fleming.  The  insurances  on  their  cargoes 
and  vessels,  efiected  under  the  firm  of  Hugh  Mathie  and  Co.  would 
have  been  null,  if  without  interest.  It  makes  no  difference  that 
the  same  name  is  the  firm  of  another.  This  ought  just  to  have  put 
him  more  on  his  guard.  It  binds  him  the  more,  because  the  public 
are  more  liable  to  be  deceived.  This  was  not  a  joint  adventure,  but 
a  trade,  similar  to  the  Baltic  trade^  Turkey  trade,  &c.  Suppose  it 
had  been  a  joint  adventure  under  au  individual  name,  e.  g.  Hugh 
Mathie.  A  bill  under  such  a  name  deceives  nobody.  If  the  holder 
of  such  a  bill  can  find  another  latent  partner  liable  under  that  bill 
so  signed,  so  far  good  and  well ;  if  not,  he  is  not  deceived.  But  a 
firm  induces  a  belief  that  others  are  concerned." 

''  it  might  have  happened  that  Nassau  was  the  losing  concern, 
and  the  other  flourishing,  the  hardship  would  have  been  reversed." 

Lord  Balmuto. — I  am  of  opinion  that  Fleming  was  not  a  gene* 
ral  partner.  The  Nassau  concern  was  carried  on  separately^  in  dif- 
ferent rooms,— different  places,— different  books." 

Lord  Mbadowbamk. — **  This  Company  acted  as  agents  for  the 
Nassau  concern.  The  dealers  with  Mathie  were  not  in  bona  fide  to 
neglect  inquiring  into  the  matter.    It  was  their  dufy  to  inquire." 

Lord  Craio. — '*  I  think  Fleming  is  liable.  He  trusted  Hugh 
Mathie  to  use  the  firm.  The  burden  of  inquiring  did  not  lie  on 
M'Nair.    This  would  make  every  case  of  the  kind  a  particuhur  case. 
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1812.  while,  on  the  other  hand,  he  is  not  h'able  for  the  other  five 
bills,  amounting  to  £3999,  which  forms  the  subject  of  the 
next  appeal  brought  by  Mr.  M*Nair.  The  ground  of  the 
x'naib.  distinction  taken  was  this,  that  in  February  1803  the  re- 
spondent wrote  Mathie  to  know  who  were  his  partners,  that 
he  might  know  upon  whose  credit  he  advanced  money,  and 
from  the  evidence  it  appeared  that  the  respondent  was  then 
made  aware  of  who  these  partners  were.  The  three  bills 
for  £1000  were  discounted  prior  to  that  date;  but  the  five 
bills  for  £3999  wore  discounted  subsequent  to  that  date,  so 
that  the  Court  held  as  to  them  that  the  respondent  could 
not  have  discounted  these  bills  under  the  belief  that  Mr. 
Fleming  was  a  partner. 

Against    these    interlocutors   the   present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  The  respondent  has  plead- 
ed all  along  that  the  appellant  was  a  partner  with  Hugh 
Mathie  and  Co.  in  their  general  business ;  but  the  Judges 
of  the  Court  below  rested  their  decision  upon  the  principle, 
that  though  the  appellant  was  not  a  partner  of  Hugh  Mathie 
and  Co.  in  their  general  business,  yet  as  he  was  a  partner 
with  them  in  an  adventure  of  some  importance,  and  retired 
their  bills  connected  with  that  adventure,  after  the  bank- 
ruptcy  of    Hugh    Mathie   and    Co.,   the   respondent,    Mr. 
M'Nair,  might  have  supposed  that  the  appellant  was  a  part- 
ner in  Hugh  Mathie  and  Co.  in  their  general  affairs ;  and 
having  trusted  to  the  credit  of  the  appellant  on  reasonable 
grounds,  he  was  entitled,  in  equity,  to  require  the  appellant 
to  guarantee  the  whole  debts  of  Hugh  Mathie  and  Co.,  but 
the  respondent  does  not  so  narrow  his  case,  for  he  contends 
that  the  appellant  was  a  general  partner  of  Hugh  Mathie 
and  Co.     The  answers  which  he  has  to  make  to  this  demand 
are,  1st,  That  he  received  no  value  in  any  form  for  the  bills 
charged  on ;  2d,  And  by  the  practice  of  merchants,  it  is  not 
understood  that  an  individual,  by  taking  a  share  in  a  parti- 
cular adventure  or  speculation,  along  with  a  commercial 

Suppose  the  bills  had  been  discounted  in  Glasgow  or  Edinburgb. 
The  case  of  Forrester  and  Bannatyne  is  decisive.  An  agent  for  a 
bank  cannot  put  such  questions  ;  and  perhaps  if  he  did,  may  not 
receive  a  true  answer.     Must  still  trust  to  the  bill  itself." 

Lord  Methvbn. — *'  I  am  of  the  same  opinion.  Merchants  ought 
to  carry  on  their  trade  more  correctly.  We  cannot  go  upon  care- 
less practices ;  and  I  am  therefore  for  refusing  the  bill.*' 

<*  All  the  Judges,  except  three,  held,  that  Fleming  was  liable.** 
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compaDj,  and  allowing  that  company  to  manage  the  adven«  1812. 
ture,  becomes  thereby  liable  to  pay  the  whole  debts  of  the  — 
company  arising  out  of  their  general  trade,  with  which  he  '"^^'''^ 
has  no  concern.  3d,  The  appellant  never  consented  to  pay  m*nair 
the  bills  in  question,  nor  did  he  directly  or  indirectly  hold 
himself  out  to  the  public  as  a  person  liable  to  pay  the  debts 
of  Hugh  Mathie  and  Co.  in  their  general  trade.  Even  Hugh 
Mathie  and  Co.  did  not  attempt  to  support  their  credit  by 
the  name  of  the  appellant,  and  did  not  understand  that  they 
had  power  to  bind  him  in  matters  unconnected  with  the  ad- 
venture to  Nassau,  to  which  the  bills*  now  under  considera- 
tion bear  no  relation.  The  appellant  cannot  be  bound  for 
money  which  neither  he  himself,  nor  any  party  in  his  name, 
did  directly  or  indirectly  engage  that  he  should  pay.  4th, 
No  positive  law  declares,  that  bills  or  other  obligations,  grant- 
ed by  a  commercial  company  in  their  own  affairs,  shall  bind 
strangers,  who  have  merely  taken  a  share  with  them  in  a 
special  trading  adventure,  such  a  law  would  be  contrary  to 
equity,  would  greatly  embarrass  commercial  transactions, 
and  accordingly  it  has  received  no  countenance  in  the  prac- 
tice of  the  courts  of  justice.  5th,  The  Bank  of  Scotland, 
who,  through  their  agent,  are  respondents  in  this  case,  are 
a  permanent  incorporation.  Their  former  agent,  Alexander 
Dunlop,  knew  that  the  appellant  was  not  a  partner,  or 
member  of  the  firm  of  Hugh  Mathie  and  Co.,  and,  like  the 
principal  merchants  of  Greenock,  considered  the  appellant 
as  liable  only  for  the  engagments  of  Hugh  Mathie  and  Co. 
relative  to  the  Nassau  concern.  The  knowledge  of  an  agent 
must  be  held  equivalent  to  knowledge  by  his  constituent ; 
and  the  Bank  of  Scotland,  which  is  a  permanent  body, 
though  consisting  of  fluctuating  members,  cannot  be  per- 
mitted to  say,  that  by  changing  its  agent,  it  was  ignorant  of 
the  matter.  6th,  The  inquiries  made  by  the  respondent 
concerning  the  partners  of  the  firm  of  Hugh  Mathie  and  Co. 
demonstrate  that  the  respondent  did  at  no  period,  in  dis- 
counting bills  for  Hugh  Mathie  and  Co.,  rely  upon  the  cre- 
dit of  the  appellant.  7th,  Supposing,  however,  that  the 
respondent  did,  previous  to  1803,  believe  the  appellant  to  be 
a  partner  in  general  business  with  Hugh  Mathie  and  Co., 
and  consider  himself,  on  account  of  that  beliefs  as  entitled  to 
recourse  against  the  appellant  for  payment  of  all  obligations 
granted  by  Hugh  Mathie  and  Co.,  it  is  very  clear  that  on 
discovering  his  error,  it  became  the  duty  of  the  respondent 
to  have  immediately  informed  the  appellant  of  the  principle 
on  which  he  meant  to  act ;  and  till  the  appellant  could  have 
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an  opportunity  of  taking  measares  for  his  of^n  security*  Mr. 
M^Nair  ought  to  haye  given  out  of  his  hands  no  money  be- 
longing to  Mathie  and  Co.  Had  Mr.  M*Nair  done  so,  the 
appellant  could  have  operated  relief,  Ist,  By  demanding 
security  from  Hugh  Mathie  and  Co.,  who  were  in  good  cre- 
dit at  the  time ;  or^  2d,  By  arresting  in  the  hands  of  Mr. 
M*Nair  the  funds  of  Hugh  Mathie  and  Co. 

Pleaded  for  the  Respondent — It  is  fully  established  by 
evidence  that  the  appellant  was  a  partner  with  Hugh  Mathie 
and  Co.  in  a  mercantile  business*  carried  on  from  the  year 
1799  to  1803,  under  the  firm  of  Hugh  Mathie  and  Co. ;  and 
the  bills  in  question  being  accepted  or  indorsed  by  the  acting 
partner  of  thatfirminthe  name  of  that  company,  the  appellant 
becomes  thereby,  as  another  partner,  liable  for  the  payment 
of  negotiable  instruments,  to  which  the  name  of  his  firm  of 
dealing  has  been  legally  affixed,  and  his  credit  thereby 
pledged.    2.  Even  if  it  had  appeared,  which  by  no  means 
is  the  case,  that  Hugh  Mathie  carried  on  other  business,  in 
which  the  appellant  had  no  concern,  under  the  firm  of  Hugh 
Mathie  and  Company,  that  would  not  remove  his  liability. 
The  respondent  is  an  innocent  holder  of  these  bills,  and 
gave  a  valuable  consideration  for  them.     It  is  not  proved 
whether  he  knew  that  such  a  distinction  did  exist ;  and  it  is 
not  so  much  as  pretended  that  he  was  informed  that  the 
bills  were  not  negotiated  on  behalf  of  that  firm  of  which 
the  appellant  was  a  co-partner,  or  that  the  proceeds  were 
not  to  be  carried  to  their  account.    But,  to  use  the  words 
of  the  late  Lord  Chief  Justice  of  England,  (Lord  Kenyon), 
Barker  and    in  a  case  altogether  similar  to  the  present,  the  appellant  is 
Gh'^lt  ^*       nevertheless  liable ;  *'  he  had  traded  under  that  firm,  and 
Peake*8  Ni.    "  persons  taking  bills  under  it,  though  without  his  know* 
Pri.  Cases,  p.  u  ledge,  had  a  right  to  look  to  him  for  payment." 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  complained  of  be  affirmed ;  but 
without  prejudice  to  any  question  which  the  appellant 
may  be  advised  to  raise,  respecting  the  effect  of  any 
act  of  the  respondent  under  any  sequestration  against 
any  other  person  or  persons.* 


*  This  had  reference  to  the  possible  case  of  M'Nair  ranking,  or 
having  ranked  and  claimed  as  against  the  estate  of  Hugh  Mathie  and 
Company,  which,  if  he  did,  according  to  the  doctrine  of  Election  in 
EIngland,  he  could  not  also  claim  against  the  other  concern,  in  which 
Fleming  was  a  partneri  and  therefore  he  would  be  free. 
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rights  belonging  to  us,  of  disposing  on  deathbed  of  what  me  may        1812. 
have  aoqaired  in  life,  should  be  taken  from  us,  because  the  palsied     ■ 
hand  may  then  refuse  to  do  its  office.    There  are  fair  objections  to     "'«  ^^' 
the  evidence  of  some  of  the  servants  on  the  score  of  interest ;  but  I  ^j^uchopc 
see  this  matter  of  the  Duke's  subscription  explained  by  one  of  the         &o. 
servants,  joined  to  an  affecting  circumstance  of  his  attachment  to  his 
master.     He  states  that  part  of  the  subscription  was  done  without 
spectacles,  and  that  the  Duke  then  called  for  his  spectacles,  and  that 
Mr.  Winter  put  them  on. 

**  With  regard  to  the  other  circumstancest  it  appears  that  when 
the  Duke  set  about  making  a  will,  Mr.  Dundas  put  questions,  and 
got  answers,  and  thus  received  the  proper  instructions. 

'*  We  are  not  to  ask  if  there  be  more  or  less  of  delicacy  in  what 
occurred  in  suggesting  the  name  of  a  friend  of  the  Duke  on  this  oc- 
casion.    But  to  this  suggestion,  the  Duke  said  no,  '  he  is  a  worthy 

*  man,  but  I  never  intended  to  leave  him  any  part  of  my  fortune. 

*  Let  Mr.  Charles  Baillie  have  a  half  instead  of  a  fourth.'  It  is  im- 
possible for  us  to  allow  ourselves  to  consider  if  there  was  delicacy  in 
this  suggestion  or  not. 

**  Mr«  Dundas  is  a  person  totally  unknown  to  me.  All  the  judges 
in  Scotland  speak  of  him  as  a  man  of  high  honour  and  character ; 
and  this  was  admitted  by  the  appellant's  counsel  at  the  bar. 

**  Allow  me  to  say  that  protection  is  due  from  your  Lordships  to 
a  man  of  honour  and  character  situated  as  Mr.  Dundas  was. 

'*  He  did  not  set  himself  forward  to  make  this  will ;  but  he  was 
sent  for  from  Scotland  on  purpose  to  come  to  town  to  make  the  will. 
This  was  done  by  Sir  Lucas  Pepys.  Accordingly,  he  comes  to 
town,  and  he  finds  that  the  opinion  of  the  medical  people  is,  that 
the  Duke  was  not  competent  to  make  a  will ;  and  Mr.  Dundas  was 
of  the  same  opinion,  and,  according  to  the  physicians,  repeatedly 
(told  so.) 

^  He  was  thus  placed  in  a  situation  of  great  difficulty  and  ddi- 
cacy.  If  he  should  find  the  Duke  capable  of  making  a  will,  and  if 
he  does  thereupon  act  with  firmness,  he  must  foresee  that  his  own 
character  was  at  stake,  and  liable  to  be  pulled  to  pieces  by  minute 
observations  on  all  that  should  occur. 

**  What  did  Mr.  Dundas  do  then  ?  There  appears  to  have  been  a 
sort  of  expostulation  between  him  and  Sir  Lucas  Pepys,  as  to  the 
propriety  or  impropriety  of  making  a  will.     Mr.  Dundas  says,  *  He 

*  need  not  be  afraid,  as  be  would  do  nothing  improper ;  but  if  the 

*  Duke  gave  correct  instructions,  he  would  execute  them.' 

**  Then  it  appears  from  the  evidence  of  him  and  Mr.  Coutts  Trot- 
ter, that  the  instructions  were  given  at  two  different  intervals,  and 
the  witnesses  were  Mr.  Coutts  Trotter,  Mr.  Winter,  and  one  of  the 
servants.  These  witnesses  all  gave  evidence  to  the  Duke's  capacity  ; 
Mr.  Coutts  Trotter  swears,  That  he  would  have  paid  money  on  the 
Duke's  draft  at  that  time. 

**  But  it  is  said,  we  have  the  evidence  of  the  physicians  strongly  on 
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1812.        the  other  side.     I  can  see  no  inconsistency  in  their  eridence  witli 

"^"~~"    that  giren  by  Mr.  Dundas.     As  to  Winter,  I  should  have  great  dif- 

*^|^   ^*      ficulty  in  allowing  him,  in  a  Court  of  law,  to  blow  away  the  eyidence 

WACTCHopg,    arising  from  his  attestation,  as  an  instrumentary  witness,  of  the 

&c.  Duke's  sanity  at  the  time. 

"  Dr.  Reynolds  says  no  more  than  this,  that  the  Duke  was  in  a 
comatose  state  when  he  saw  him ;  but  he  says,  in  express  wwds, 
that  he  thinks  the  Duke's  sanity  must  depend  upon  the  eyidence  of 
those  who  were  present  when  the  will  was  executed.  Thos  he  does 
not  undertake  to  say,  that  the  Duke  was  not  capable  to  make  a 
will. 

*^  As  to  Sir  Lucas  Pepys,  he  was  of  opinion  that  the  Duke  was 
not  likely  to  be  able  to  execute  a  will ;  he  cautioned  Mr.  Winter  and 
Mr.  Dundas  against  the  execution  of  any  will ;  but  the  will,  not- 
withstanding, was  prepared  by  Mr.  Dundas,  and  witnessed  by 
W^  inter. 

"  Then  we  have  Mr.  Winter's  letter  to  Sir  Lucas  on  the  morning 
after,  mentioning  that  the  Duke  had  executed  a  will ;  he  notices  the 
difficulty  as  to  the  signature,  that  it  was  badly  done,  but  ^  he  hopes 
'  it  will  do.'  We  have  also  Mr.  Winter  s  letter  to  Sir  G.  Douglas, 
about  a  fortnight  afterwards,  in  which  he  mentions  that  the  Duke 
was  quite  collected. 

"  Then  we  see  that  Sir  Lucas  accepts  a  legacy  under  that  will. 
There  is  some  evidence  of  his  having  thought  of  the  Duke's  Delphin 
Classics;*  but  I  know  Sir  Lucas  Pepys  very  well,  and  am  satisfied 

*  The  Delphin  Classics  here  alluded  to  by  Lord  Eldon,  as  having  been 
prized  by  Sir  Lucas  Pepys,  were  esteemed  of  great  value ;  and,  at  cbt 
sale  of  the  Duke's  Library,  so  much  celebrated  for  its  having  contained  the 
most  select  and  valuable  collection  ever  offered  for  public  sale  in  Eng- 
land, they  were  keenly  competed  for,  and  bought  by  the  Duke  of  Norfolk 
at  the  price  of  £500.  They  were  the  first  edition  of  the  work,  bound  io 
a  magnificent  style,  as  for  the  French  king*s  library,  and  might  well  hsre 
formed  the  nucleus  of  a  second  Pepysian  library.  At  the  same  sale,  there 
was  a  book  which,  if  not  of  more  transcendent  worth,  at  least  brought 
a  higher  price  than  the  Classics.  This  was  the  celebrated  unique  copy  of 
the  Decameron  of  Boccaccio,  which  was  knocked  down  to  the  Marqats 
of  Blandford,  eldest  son  of  the  Duke  of  Marlborough,  at  the  large  sum  of 
£2260,  the  then  Lord  Althorpe  being  thebidder  against  him.  It  b  said  by 
a  friend  (Mr.  Robertson)  who  was  present,  that  Lord  Althorpe,  after  bar- 
ing gone  as  far  as  prudence  would  dictate  in  the  competition,  stopped  short, 
exclaiming  to  bis  brother  near  him,  ^*  What  would  our  grandmother  say 
**'  to  this  V  The  wholesome  respect  in  which  he  held  that  lady  operated 
fortunately  in  this  instance  ;  for  the  Decameron  was  sometime  afterwards 
sold  a  second  time,  apparently  under  disadvantageous  circumstances. 
At  this  sale  it  was  bought  by  Messrs.  Longman  and  Co.  at  nine  hundred 
guineas,  for  Lord  Spencer,  and  it  now  forms  a  part  of  the  Althorpe  Li- 
brary, now  one  of  the  noblest  in  England.— Vide  Dr.  Dibdin's  •*  ^des 
Althorpiania,'*  with  account  of  the  Althorpe  Library. 

The  first  Duke  of  Roxburghe  had  bought  the  Decameron  for  £100. 
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For  the  Appellant,  Wm.  Adamsy  Sir  Samuel  Romillyj       1812. 

John  Clerk, 
For  the  Respondent,  The.  Plumer^  M.  Nolan. 


Note. — ^This  case  is  not  reported  in  the  Court  of  Session.  Pro- 
fessor Bell,  in  his  Commentaries,  vol.  ii.  p.  670,  refers  to  the  case, 
and  states  that  Sir  Samuel  Romillj,  who  was  counsel  in  it,  after- 
wards gave  an  opinion  in  a  subsequent  case,  in  which  he  gires,  what 
he  understood  to  be  the  grounds  of  the  above  judgment  in  the  House 
of  Lords,  thus :  ^'  The  question  was,  who  became  the  debtor  of  Mr. 
'^  M'Nair  hj  the  signature  of  Hugh  Mathie  and  Company  to  the 
**  bills  ?  The  House  of  Lords  was,  as  I  understood  that  decision,  of 
"  opinion  that  where  several  partnerships,  consisting  of  different  in- 
^'  dividuais,  carry  on  business  under  the  same  firm,  and  enter  into 
'*'  negotiable  securities  under  the  same  signature,  the  holder  of  such 
^^  securities  has  a  right  to  select  which  of  these  partnerships  he 
^'  chooses  for  his  debtors.  But  it  never,  as  I  conceive,  entered  into 
^  the  minds  of  any  of  the  Lords,  that  be  could  take  all  the  partner* 
^  ships  as  debtors.  The  signature  of  H.  Mathie  and  Co.  being  equivo- 
^'  cal,  and  being  sometimes  used  for  Mathie,  Parker,  and  Jameson^  and 
"  sometimes  used  for  Mathie,  Fleming,  and  Home  (Howie),  the  Court 
^  was  finally  of  opinion  that  the  holder  of  the  bills  had  an  option  to 
"  say,  which  of  those  partnerships  he  would  understand  to  be  meant. 
^  The  Lord  Chancellor  Eldon,  during  the  argument,  expressed  great 
*'  doubts  even  upon  this  point,  and  a  very  strong  inclination  of  opi- 
**  nion  against  it ;  and  said  he  believed  that  there  was  no  authority 
**•  for  such  a  decision  but  a  Nisi  Prius  case  before  Lord  Kenyon, 
"  which  was  cited  to  him  in  the  course  of  the  argument.  And  his 
*'  Lordship,  in  the  strongest  terms,  stated  that  it  was  impossible  that 
**  both  partnerships  should  be  the  debtors.  There  never  was  a  part- 
**  nership  of  Mathie^  Parker,  Jameson  and  Home  (Howie),  those 
*'  five  persons,  therefore,  never  could  all  become  bound  by  the  sig- 
**'  nature  of  Hugh  Mathie  and  Company." 


John  M'Nair,  Agent  for  the  Bank  of  Scot-)    jj^^u^  ^  . 

land  in  Greenock,  .  .  3 

Archibald  Flemino,  Merchant  in  Greenock,  Respondent 

House  of  Lords,  12th  July  1812. 

Partnership — ^Liability  as  Partneiu — Held,  in  the  circum- 
Btances  of  the  previous  case,  that  aflter  the  bank  agent  wrote  Hugh 
Mathie  to  know  who  were  his  partners,  so  that  he  might  know 
on  whose  credit  he  discounted  the  bills,  he  must  be  presumed  to 
have  received  in  answer  correct  information  on  the  subject,  and 
that  after  that  he  could  no  longer  act  in  the  belief  that  Mi.  Flem- 
VOL.  V.  2  T 


m'naib 

V. 
FLEMIKO. 
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1812.  iiig  ^'^^AS  A  partner  in  the  general  business  of  Hugh  Mathie  and 

•^..ii..i»        Company,  and  therefore  that  he  was  not  liable  for  the  bills. 

i;.  In  the  preceding  appeal  the  circumstances  of  this  case  are 

FLBMiNG.  detailed.  The  question  with  reference  to  five  of  the  eight 
bills  in  the  hands  of  Mr.  M^Nair,  was  separately  tried.  These 
bills  amounted  to  £3999.  In  addition  to  the  facts  already 
set  forth,  it  was  stated  by  the  appellant,  that  the  insurances 
for  goods  belonging  to  the  Nassau  concern  were  effected  by 
the  respondent,  under  the  firm  of  Hugh  Mathie  and  Co. 
Bills  of  exchange  drawn  by  the  agent  of  the  store  at  Nassau 
were  drawn  upon  Hugh  Mathie  and  Co.  The  bills  of  ex- 
change for  the  business  of  the  trade,  and  the  invoices  for 
the  goods  furnished  to  the  concern,  as  well  as  the  policies 
of  insurance  of  such  goods,  were  all  in  tho  name  of  Hugh 
Mathie  and  Co.  Fleming  contended,  that  as  it  was  proved 
Mr.  M'Nair  wrote  for  information  from  Hugh  Mathie  early 
in  the  month  of  February  1803,  to  know  who  his  partners 
were,  and  which  information,  it  was  maintained,  he  must  be 
presumed  to  have  received  at  that  time,  these  five  bills,  which 
were  discounted  with  him  subsequent  thereto,  could  not  be 
a  claim  against  the  respondent,  as  Mr.  M'Nair,  after  that 
information,  could  no  longer  act  under  the  belief  that  Mr. 
Fleming  was  a  partner  in  the  general  business  of  Hugh 
Mathie  and  Company, 

These  bills  were  as  follows : — 

1.  Hugh  Mathie  and  Co.*s  promipsory  note  to  William  Mathie  aod 
Archibald  M'Guffie,  discounted  5th  March  1803,         £1500    0    0 

2.  Caleb  BIanchard*s  acceptance  to  Hugh  Mathie,  dis- 
counted 10th  Feb.  ....  1490    0    0 

3.  Hugh  Mathie  and  Co.*s  acceptance  to  Wm.  Mathie, 

dated  22d  February  ....  476    0    0 

4.  Buchanan  and  Lyle's  acceptance  to  Hugh  Craig, 

discounted  8th  March      ....  246  10    3 

5.  Wm.  Shirra*8  acceptance  to  do.,  discounted  18th 

March  .....  287    0   0 


£3999  10    3 


There  were  other  objections  applicable  to  the  bills  them- 
selves. 1.  The  £1500  bill  had  been  originally  drawn  as  the 
promissory  note  of  Hugh  Mathie,  but  the  pronoun  **  I "  had 
been  erased,  and  in  place  of  it  bad  been  substituted  the 
pronoun  "  We,"  and  after  the  signature  of  Hugh  Mathie 
had  been  added  the  words  "  &  Co."  2.  The  bill  for  £1490 
was  payable  to  Hugh  Mathie  as  an  individual,  and  was  in- 
dorsed by  Hugh  Mathie,  and  also  by  Hugh  Mathie  and  Co.  It 
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therefore  appeared  .that  this  last  indorsation  went  merely  to       1812. 
pledge  the  name  of  Hugh  Mathie  and  Go.  for  a  debt  of 


Hagh  Mathie  as  an  individual.  3.  In  regard  to  Shirra's  ac-  ^'^^^^ 
ceptance  for  £287,  the  appellant  could,  if  he  had  chosen,  flkmino. 
operated  relief  out  of  large  funds  of  Shirra's  in  his  hands  at 
Shirra's  bankruptcy.  Since  Shirra's  bankruptcy  he  had  re- 
ceived several  payments  from  Shirra's  friends  to  account  of 
the  several  bills  held  by  him.  That  if  the  appellant  applied 
these  payments  to  the  several  bills  pro  rata,  the  effect  would 
have  been  to  extinguish  the  debt.  4.  To  the  bill  of  £246. 
lOs.  3d.  the  same  objection  applied. 

The  Lord  Ordinary,  after  a  proof  was  led,  pronounced  June  3,  1806. 
this  interlocutor :  ''  Finds  that  it  is  admitted  by  Mr.  M^Nair 
"  that  about  the  beginning  of  February  1803  he  thought  it 
"  prudent  to  write  a  letter  to  Hugh  Mathie  to  desire  to 
"  know  who  were  the  partners  of  Hugh  Mathie  and  Co. 
''  Finds  it  proven  that  Mr.  Mathie  was  frequently  in  Mr. 
**  M'Naifs  office,  and  in  bis  company  there,  after  the  receipt 
''  of  that  letter,  and  before  the  bills  in  question  were  dis- 
"  counted :  Finds  that  Mr.  M'Nair  avers,  that  at  these 
"  meetings  Mr.  Mathie  did  not  give  him,  nor  did  he  ask  an 
''  explanation  about  his  partners :  Finds  that  Mr.  M^Nair 
"  ought  not  to  have  rested  on  such  silence ;  and  that  after 
*'  writing  that  letter,  he  was  not  in  bona  fide  to  discount  any 
**  bills  on  the  credit  of  the  persons  whom  ho  had  previously 
"  supposed  and  believed  to  be  partners  of  Hugh  Mathie  and 
"  Co. ;  but  ought  to  have  stopped  all  discounts  and  other 
''  transactions  with  Hugh  Mathie  in  the  name  of  that  com- 
"  pany :  Finds,  that  having  come  to  the  resolution  of  re- 
**  quiring  satisfaction  on  that  head,  he  ought  to  have  writ* 
**  ten  to  Mr.  Fleming,  as  even  the  assertions  of  Mathie  in 
**  his  own  favour  ought  not  to  have  been  taken  as  evidence 
**  of  the  partnership,  after  doubts  were  entertained:  Finds 
*'  it  unnecessary  in  hoc  statu  to  determine  the  other  points 
**  of  the  cause ;  and,  on  the  above  grounds,  suspend  the 
'*  letters  simpliciter  and  decerns."  On  representation  the 
Lord  Ordinary  adhered  ;  and  on  two  reclaiming  petitions  to  June  16,1806. 
the  Court,  the  Court  adhered.  Jan.  16,  and 

Against    these   interlocutors   the    present    appeal  was  ^  '    ' 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  grounds  upon  which  the 
respondent  is  liable  for  the  payment  of  the  bills  which  form 
the  subject  of  this  appeal,  are  the  same  with  those  upon 
which  the  Court  of  Session  has  found  the  respondent  liable 
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1812.      for  the  bills  which  form  the  sabject  of  his  appeal  in  the  pre* 
vious  case  against  the  appellant ;  and  there  is  nothing  in 


ffRAZEB     ^j^Q  specialties  which  he  has  attempted  to  raise  that  can  free 
8PALDIIIO,  &c.  W°i  from  his  liability. 

Pleaded  for  the  Respondent. — It  is  perfectly  clear  that 
the  appellant  can  have  no  claim  on  the  respondent  for  pay- 
ment of  the  bills  amounting  to  £3999,  because,  at  the  date 
on  which  he  discounted,  or  advanced  money  on  them  to 
Hugh  Mathie  and  Co.,  being  posterior  to  the  middle  of 
February  1803,  he  knew  the  respondent  was  not  a  partner 
of  Hugh  Mathie  and  Co.,  and,  consequently,  could  not  be 
liable  in  obligations  or  bills  granted  by  that  company  in 
matters  with  which  he  had  no  concern. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 

the  interlocutors  complained  of  be,  and  the  same  are 

hereby  affirmed. 

For  the  Appellant,  Tho.  Plumer^  At.  Nolan. 
For  the  Respondent,  Wm.  Adam,  Sir  Samuel  RomiUy, 

John  Clerk 

m 

Note. — ^Unreported  in  the  Court  of  Session. 


Appellant; 


(Fac.  Coll.  vol.  xiii.  p.  403,  et   Mor.  App.  1.    *'  Heir  and 
Executor.") 

John  Frazbr  of  Farraline,  who  and  his\ 

Father,  the  deceased  Simon  Frazbr  of 

Farraline,  were  the  Trustees  under  the 

deed  of  Settlement  of  Miss  Falls, 
John  Spalding,  Esq.,  surviving  Executor  of ' 

the  Will  of  the  deceased  Lieut.-Colonel 

Hugh  Frazer  of  Enockie,  and  Jambs 

Bristo  Frazbr,  Factor  loco  absmtis^  ap- 

pointed  by  the  Court  of  Session  over  the 

Estate  of  his  late  Father,  the  deceased 

James  Frazbr  of  Gorthlic,  Esq.,  another 

Executor,  and  Residuary  Legatee  under 

the  Colonel's  Will, 

House  of  Lords,  20th  July  1812. 

Hbbitable  Debt— Payment  of—Hbib  or  Executor — Rbubp-Jo* 
rbion — Domicile.-— (1.)  A  testator  by  his  will,  executedin  Londos, 


""  RespandenU. 
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conyejed  his  heritable  estate  in  Scotland  to  his  heir  at  law.    He       1912. 
next  conyejed  his  moyeable  estate  to  executon,  for  the  purpose  of  - 

pajing  certain  legacies,  and  also  his  debtsi  and  the  residae  to  his      raizBR 
uncle.    There  were  no  debts  owing  by  him,  except  an  heritable  **     • 

bond  for  £2000,  oyer  the  heritable  estate  in  Scotland.    It  was  * 

contended  by  the  heir  at  law,  that  the  executors  were,  by  the  in- 
tention and  words  of  the  will,  taken  bound  to  pay  the  heritable 
debt.  In  an  action  of  relief,  held,  that  the  words  of  the  will,  con- 
ceiyed  in  general  terms,  did  not  exempt  the  heir  or  disponee  in  the 
heritable  estate  from  paying  the  heritable  debt  due  upon  it.  (2.)  The 
testator  had  lefl  Scotland  early  in  life,  and  was  constantly  abroad 
with  his  regiment  on  foreign  service.  He  neyer  returned  to  Scot- 
land, except  for  a  short  time  with  his  regiment.  He  afterwards 
died  in  London,  where  he  made  his  wiU.  Held,  That  the  herit- 
able bond  above  mentioned,  was  not  a  burden  on  the  personal 
estate,  according  to  the  law  of  England,  but  was  to  be  judged 
of  according  to  the  law  of  Scotland,  where  the  heritable  estate 
was,  and  to  be  paid  by  the  heir  taking  the  heritable  estate  on 
which  it  was  an  incumbrance. 

ColonelFrazer  inherited  fromhisfather  a  small  estate  called 
Knockie,  yielding  then  about  £30  per  annum.  His  father 
dying  while  the  Colonel  was  a  boy,  he  was  brought  up  by 
bis  uncle,  James  Frazer  of  Gorthlic.  Having  a  fancy  for 
the  army,  his  uncle  procured  him  a  commission,  and  he  went 
to  India  as  a  lieutenant  in  the  72nd  Regiment,  and  afterwards 
became  lieutenant-colonel  of  the  regiment. 

At  a  time  when  there  was  a  prospect  of  there  being  a 
vacancy  in  the  majority  of  the  regiment,  he  wrote  to  bis 
uncle,  expressing  a  desire  to  purchase  it.  His  uncle  pro- 
cured a  loan  of  £2000  from  Miss  Falls ;  and  as  his  own 
estate  was  inadequate  as  a  security,  Mr.  Frazer  not  only  be- 
came bound  in  the  bond,  conjunctly  and  severally,  but  con- 
veyed, in  farther  security,  his  own  estate  of  Torbeg^  in  addi- 
tion to  the  Enockie  estate.  In  this  way  the  money  was  got, 
and  bis  object  accomplished. 

Colonel  Frazer  afterwards  acquired  a  fortune  in  India  of 
£16,000,  chiefly  through  prize  money  claims.  He  came  home 
with  his  regiment  to  Great  Britain,  visited  his  estate  of 
Knockie,  which  by  this  time  had  improved  in  value,  and  he 
then  expended  about  £2000  on  the  improvement  of  the  man- 
sion-bouse and  grounds.  He  died  in  London  in  April  1801, 
having  executed  there  a  will,  disposing  of  his  heritable  and 
moveable  estate.  Had  no  will  been  made,  the  appellant'^ 
father,  Simon  Frazer,  and,  after  his  death,  the  appellant^ 
would  have  succeeded  to  bis  heritable  estate  as  heir  at  law. 
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1812.       In  this  settlement,  he  therefore  conyeyed  it,  in  the  following 

■  terms : — "  I  do,  by  these  presents,  give,  assign,  convey,  and 

FRAZBB     „  dispone  my  lands  and  estates  of  Enockie  and  Dalchapple, 

BPALDuiG,  &c. "  with  their  appurtences,  and  all  others  my  lands  and  real 

"  estates,  of  every  nature  and  kind  soever,  and  wheresoever 

'*  situated  in  Scotland,  to,  and  in  favour  of  my  cousin, 

"  Simon  Frazer  of  Farraline,  and  his  heirs,  assignees ;  and 

*'  I  bind  and  oblige  myself  and  my  heirs  to  make  up  titles 

"  to  such  lands  and  estate ;  and  when  so  made  up,  to  con- 

"  vey  the  same,  by  proper  instruments,  agreeable  to  the  laws 

"  of  Scotland,  to  them," 

He  then  gave  directions  to  bis  executors  as  to  his  personal 
estate,  and  states,  **  With  regard  to  my  personal  estate,  I 
**  give,  grant,  devise,  and  bequeath  the  same  in  manner  fol- 
'*  lowing,  viz.  In  the  first  place,  I  order  and  direct  that  mj 
<*  funeral  charges  and  expenses,  together  with  all  myjwt 
"  and  lawful  debts^  be  paid  by  my  executors  named,  as  soon 
"  after  my  decease  as  conveniently  may  be."  After  be- 
queathing several  legacies,  he  directed,  after  his  whole  debts 
(the  only  debt  owing  was  the  £2000),  and  legacies  were 
discharged  by  the  executors,  that  the  residue  should  be  con- 
veyed to  his  uncle,  James  Frazer  of  Gorthlic,  one  of  the  re- 
spondents. 

It  occurred  to  the  appellant,  that,  unless  according  to  the 
expression  of  his  settlement,  ^^  all  his  debts"  was  indnded 
the  £2000,  that  the  conveyance  to  him  of  the  heritable 
estate,  which  was  burdened  with  that  £2000,  would  be  li- 
terally conveying  nothing  to  his  father  whatever.  Accord- 
ingly, as  trustees  of  the  Miss  Falls,  an  action  was  raised  bj 
the  appellant  against  the  respondents  for  the  payment  of 
the  bond. 

Besides  special  defences,  this  was  met  by  a  counter  a^ 
tion  of  declarator  and  relief,  at  the  respondents'  instance,  to 
have  it  found  and  declared,  that  the  £2000  bond  was  a  real 
burden  over  the  lands  of  Knockie  and  Dalchapple,  for  which 
the  heir  and  disponee  succeeding  thereto  is  alone  liable, 
and  not  the  personal  estate  and  effects  of  the  deceued 
Colonel  Frazer^  and  for  relief  to  that  extent. 

It  was  argued  by  the  appellant,  that  unless  the  debt  of 
£2000  fell  to  be  paid  by  the  executors  exclusively  out  of  tbe 
personal  estate,  the  disposition  of  the  lands  to  the  appellsnt'i 
father  would  be  merely  nugatory ;  that  there  was  every  reS' 
son  to  suppose  that  he  meant  to  give  Mr.  Frazer  of  Fam- 
line  a  succession  of  some  value  ;  but  unless  the  bond  w» 
paid  out  of  the  personal  estate,  Mr.  Frazer  would  take  oo* 
thing,  or  next  to  nothing.     And,  finally,  as  the  Colonel,  tH 
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the  time  of  his  death,  and  for  a  great  many  years  before,       1812. 
was  a  domiciled  Englishman,  and  his  will  made  in  England,  , 

and  the  most  part  of  his  estate  there,  the  testament  ought  '»azbr 
to  be  construed  and  to  be  executed  according  to  the  law  of  gp^u^^o  &c. 
England,  which  lays  the  burden  of  the  payment  of  heritable 
bonds  and  mortgages  on  the  executors  and  the  personal 
estate.  It  was  answered,  that  the  rule  of  law  was,  that  the 
heir  takes  the  heritable  property,  under  the  burden  of  the 
heritable  debts,  and  the  executors  the  personal  property, 
under  burden  of  the  personal  debts,  unless  the  deceased 
declare  in  his  will  to  the  contrary.  In  the  deceased's  set- 
tlement there  is  no  declaration  contrary  to  the  rule  of  law, 
whereby  the  heir  is  relieyed  of  the  heritable  debt,  and  the 
payment  of  it  is  burdened  on  the  executors  ;  that  no  regard 
can  be  paid  to  the  supposed  intention  of  Colonel  Frazer,  if 
not  expressed  in  his  will.  And,  lastly,  although  he  did  not 
reside  in  Scotland  for  many  years  previous  to  his  death, 
with  the  exception  of  the  short  time  his  regiment  was  at 
Perth,  yet  he  ought  to  be  considered  as  domiciled  in  Scot- 
land. 

The  Lord  Ordinary  pronounced  this  interlocutor  : — "  The  jan.  27, 1804. 
"  Lord  Ordinary  having  heard  parties  procurators,  conjoins 
"  the  process  of  relief,  at  the  instance  of  John  Spalding  and 
*'  others,  the  executors  of  Colonel  Hugh  Frazer  against  Si- 
**  mon  Frazer  of  Farraline,  with  the  before  mentioned  pro- 
**  cess,  at  Simon  and  John  Frazer's  instance,  against  Colonel 
"  Frazer's  executors :  Finds  the  whole  defenders  conjunctly 
"  and  severally  liable  for  payment  of  the  heritable  bond 
"  libelled  on  ;  but,  in  respect  the  settlement  by  which  the 
"  lands  of  Eiiockie  are  disponed  to  Simon  Frazer  of  Farra- 
**  line,  one  of  the  defenders,  could  only  import  a  right  to 
*'  those  lands,  subject  to  the  heritable  debt  with  which  they 
**  were  burdened,  and  that  the  clause,  taking  the  executors 
**  bound  to  pay  the  debts,  cannot  have  the  effect  of  altering 
*'  the  right  of  relief  between  him  and  the  executors,  finds 
••  the  executors  entitled  to  relief  from  Simon  Frazer  of  Far- 
''  raline,  Esq.,  of  the  heritable  bond  libelled  on,  conform  to 
**  the  conclusions  of  their  action  of  relief,  and  decerns 
"  accordingly." 

On  reclaiming  petitions  to  the  Court,  the  Court  adhered.*  Nov.  15,1804. 

July  5,  1805. 

*  The  Court  of  Session  were  of  opinion,  ''  that,  without  a  special 
clause  in  the  deed  to  that  effect,  ihe  legal  rules  of  accounting  be- 
tween heir  and  executor  could  not  be  altered." — Vide  Fac.  Coll. 
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1812.  Against  these  interlocutors  the  present  appeal  was  brought 

._.    to  the  House  of  Lord& 

FBAZER  Pleaded  for  the  Appellant — 1.  Colonel  Frazer,  in  his  set- 
sPALDi*  o  &c  *1®°^^°^  directed  his  executors  to  pay  his  just  and  lawful 
debts,  which  direction  necessarily  implies  that  the  burden  of 
these  debts  should  ultimately  fall  on  the  personal  estate.  2. 
Colonel  Frazer  left  his  residuary  legatee  his  whole  estate* 
exclusive  of  the  lands  of  Knockie  and  Dalchapple,  after  pay- 
ment of  various  legacies,  of  the  expenses  of  his  funeral,  and 
of  his  just  and  lawful  debts :  therefore,  the  residuary  lega- 
tee is  entitled  to  demand  the  residue  only,  after  payment  of 
those  expenses,  legacies,  and  debts,  and  he  has  no  right, 
under  the  will,  to  insist  that  the  disponee  of  Knockie  and 
Dalchapple  shall  relieve  him  of  these  debts.  The  cases. 
Lady  Cunningham  t;.  Lady  Cardross,  (Mor.  12493) ;  and  Den- 
ham  V,  Denham,  8th  March  1765,  (M.  5224;,  support  these 
propositions.  3.  It  is  a  mere  questio  voluntatis,  whether 
Colonel  Frazer's  heir,  or  his  executors,  are  burdened  with 
his  debts ;  but  the  circumstances  in  which  Colonel  Frazer 
was  placed,  the  state  of  his  fortune,  and  the  general  scope 
of  his  settlement,  all  concur  with  the  clear  unequivocal  form 
of  expression  which  he  has  used,  to  show  that  he  intended 
his  executors  should  be  ultimately  liable.  4.  The  will  was 
made  and  executed  in  England,  where  Colonel  Frazer  was 
also  then  domiciled,  by  the  law  of  which  country  the  heir  has 
a  right  in  equity  to  have  his  ancestor's  debt  paid  out  of  his 
personal  estate.  If,  therefore,  the  executors  had  been  sued 
upon  the  bond  in  England,  they  could  not  have  recovered  as 
against  the  heir,  if  the  real  estate  had  been  situated  in 
England,  even  though  there  had  been  no  such  direction  as 
that  given  by  the  will,  which  thus  derives  additional  support 
from  the  laws  of  the  country  where  it  was  executed,  and  the 
testator  was  domiciled.  5.  Granting  that  the  executors  are 
entitled  to  relief  from  the  heir,  the  action  at  the  instance  of 
Mies  Falls'  trustees  ought  not  to  have  been  conjoined  with 
the  action  of  relief  at  the  instance  of  Colonel  Frazer's 
executors,  and  the  appellant  ought  not  to  have  been  fouod 
liable  in  payment  of  the  heritable  bond. 

Pleaded  for  the  Respondents, — 1.  If  it  were  made  a  mat* 
ter  of  proof,  it  would  be  easy  to  establish,  if  that  were 
necessary  to  the  issue  of  this  cause,  that  Colonel  Frazer 
meant  that  the  heritable  debt  should  not  be  a  charge  on 
the  personal  estate,  but  had  determined  that  it  should  re- 
main a  burden  on  the  lands.    If  it  were  competent  to  resort 
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to  the  evidence  of  Mr.  SpottiBWOode,  aud  to  Mr.  Frazer,  the       i812. 
gentlemen  who  drew  out  the  settlement,  it  would  be  proved 


that  these  gentlemen  made  him  aware  that,  as  a  matter  of     '*J"* 
course,  Simon  Frazer  would  take  the  estate  burdened  with  spaldino,  &c. 
the  heritable  debt,  unless,  by  an  express  clause,  the  estate 
was  exempted  from  that  burden.    2.  Glauses  in  settlements 
burdening  grantees  with  the  payment  of  the  testator's  debts, 
in  general  terms,  are  construed  as  being  merely  for  the  be- 
nefit of  the  testator's  creditors,  and  have  no  effect  whatever 
in  questions  of  relief  between  heir  and  executor,  or  between 
the  different  heirs  or  disponees,  each  of  whom  is  primarily 
liable  for  the  debts  that  are  the  proper  burdens  upon  the 
estate,  which  he  takes  under  the  settlement,  and  which  the 
law  considers  as  his  proper  debts.    Though  a  testator  has 
it  in  his  power,  by  proper  clauses  in  his  settlements,  to  bur- 
den any  particular  disponee  or  grantee  with  the  whole  of 
his  debts,  so  as  to  lay  him  under  an  obligation  to  relieve  the 
other  disponees  or  grantees  of  such  debts ;  yet,  in  the  pre- 
sent case,  the  testator  has  put  no  such  clauses  into  his  set- 
tlements, and  has  indicated  no  intention  that  his  successors 
in  the  moveable  estate  should  relieve  his  heir  or  disponee 
in  the  heritable  estate.    And  the  general  clause  founded  on 
indicates  no  such  intention,  and  can  have  no  such  effect. 
The  disponee  in  the  heritable  estate  must  therefore  pay  the 
debt,  with  which  that  estate  stands  burdened,  upon  the 
principle  res  transit  cum  onere.     This  has  been  settled  by 
several  decisions,  which  have  received  the  final  judgment  of 
the  House  of  Lords,  viz.  Rose  v.  Rose,  17th  January  1786, 
(Mor  5229,  Ilouse  of  Lords,  2nd  April  1787 ;  ante  vol.  iii. 
p.  66) ;  Drummond  v.  Drummond,  17th  May  1798,  (Mor. 
4478,  House  of  Lords,  20th  February  1799;  ante  vol.  iv. 
p.  66.)    3.  The  question  here  being  one  in  regard  to  real 
estate  in  Scotland,  the  same  must  be  judged  and  governed 
by  the  laws  of  that  country ;  and  the  circumstance  of  Colonel 
Frazer  having  died  in  England,  and  of  having  his  personal 
property  situated  in  that  country,  or  in  other  countries 
where  the  law  of  England  prevails,  cannot  affect  or  inter- 
fere with  the  succession  to  his  real  estate  ;  and  as  land  can- 
not, like  moveable  property,  be  transferred  from  one  coun- 
try to  another  at  the  pleasure  of  the  proprietor,  it  must 
necessarily  be  subject  to  the  rules  and  regulations  of  the 
jurisdiction  within  which  it  is  situated  ;  the  rule,  therefore, 
of  the  law  of  England  cannot  apply,  that  mortgages  are  a 
burden  on  the  personal  estate.     Even  if  that  rule  did  apply 
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iii.  p.  201. 


1  Bro.  Rep. 
p.  462. 


1812.       when  followed  out  in  the  courts  of  England,  the  executors 
■""■""—    would  still  hare  relief  against  the  real  estate,  as  was  found  in 
FBAZBR     DrunaniQnd's  case.    No  doubt,  in  England,  these  heritable 
tPALDiNG,  &o.  debts  are  charges  on  the  personal  estate ;  but  the  law  is 
contrary  in  Scotland ;  yet,  in  some  respects,  it  is  similar. 
In  England,  a  similar  rule  prevails  to  what  prevails  in  Scot- 
land, namely,  that  the  personal  estate  is  liable  to  pay  herit- 
able bonds  or  mortgages,  unless  the  testator  has  exempted 
that  estate  from  liability,  and  put  the  burden  of  payment 
expressly  on  the  real  estate ;  and  Mr.  Cruise,  in  bis  Digest, 
CpuUe  Digest,  gayB,  "  Where  a  testator  charges  his  lands  with  the  payment 
Al8o"*R^pep'8' "  ®f  ^  debts,  this  will  not  exonerate  his  personal  estate. 
Legacies,  Ed.  **  for  such  a  charge  can  only  be  intended  for  the  purpose 
12^'.  595'*  ^  '*  ^^  creating  an  additional  fund,  in  case  the  personal  estate 
At'kjDs,  vol.    *'  should  not  be  sufficient.''     In  Bridgeman  v.  Dove,  Atkyns, 
?oL  iii.  p.  201,  Lord  Eardwicke  said,  "  I  know  of  no  autho- 
**  rity  whereby  the  words, '  I  make  my  real  estate  liable  to 
'^  'pay  my  debts,'   will  exempt  the  personal  estate  with- 
"  out   any  special  exemption  of  such    personal    estate." 
Again,  Lord  Thurlow,  in  the  Duke  of  Ancaster  v.  Mayer, 
laid  down  the  following  rules  :  *^  In  the  first  place,  the  per- 
'*  sonal  estate  is  liable,  in  the  first  instance,  to  the  payment 
**  of  the  debts ;  but,  in  exception  to  this,  it  is  agreed  that 
"  the  testator  may,  if  he  pleases,  give  his  personal  estate,  as 
"  against  his  heir  or  any  other  representative,  clear  of  the 
'*  payment  of  his  debts;  and  then  it  becomes  a  questioD, 
''  what  is  the  mode  of  expression  to  give  the  personal  estate 
''  exempt  from  such  payment,  when  the  rule  of  law  is,  that 
**  such  an  estate  is  first  liable  ?    Perhaps  it  might  not  have 
"  been  unwise  to  have  adopted  the  rule  of  law  laid  down  in 
**  Fereyes  v.  Robertson,  et  aL^  that  the  testator  must  use 
''  express  words :  but  it  is  impossible  to  abide  by  the  opinion 
*'  given  in  that  case   consistently  with  the  rules  in  other 
"  cases.    The  second  rule  is,  that  when  there  is  a  declara- 
"  tion  plain^  that  shall  stand  in  lieu  of  express  words.    This 
'*  rule  has  been  laid  down  so  long,  and  acted  upon  so  con- 
''  stantly,  that  if  other  judges  were  to  put  the  construction 
**  of  wills  upon  other  grounds,  how-  well  soever  it  might 
''  have  been  originally,  it  would  be  very  unwise  to  make  the 
'*  administration  of  justice  take  a  course  contrary  to  former 
*'  rules.     Therefore,  if  there  be  a  declaration  plain^  or  ma- 
''  nifestation  clear,  so  that  it  is  apparent  upon  the  face  of 
"  the  will  that  there  is  such  a  plain  intention,  the  rule  then 
"  is,  not  to  disappoint,  but  to  carry  such  intention  into  exe- 
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CASES  ON  APPEAL  FROM  SCOTLAND.  649 

**  cution.     But  should  no  such  intention  manifestly  appear,       1812. 

"  there  is  not  a  single  case  which  does  not  take  it  for  grant-    • 

•*  ed  that  the  personal  estate  is  by  law  the  first  fund  for  the    ^^^^^^ 
^^  payment  of  debts."    In  a  later  case,  Watson  v.  Brick-    xobbison. 
wood,  9  Vesey,  jun.,  p.  453,  the  rule,  as  aboye  laid  down  by  Watson  v. 
Lord  Thurlow,  was  confirmed  and  adhered  to.  g  Vesey.  jun.. 

After  hearing  counsel,  it  was  P*  ^^^' 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed,  so  far  as  *'  in  respect  the  set- 
"  tlement  by  which  the  lands  of  Enockie  are  disponed 
**  to  Simon  Frazer  of  Farraline,  one  of  the  defenders^ 
"  could  only  import  a  right  to  these  lands,  subject  to 
"  the  heritable  debt  with  which  they  were  burdened? 
''  and  that  the  clause,  taking  the  executors  bound  to 
^'  pay  the  debts,  cannot  have  the  effect  of  altering  the 
'*  right  of  relief  between  him  and  the  executors :  Finds 
"  the  executors  entitled  to  relief  from  Simon  Frazer  of 
"  Farraline,  Esq.,  of  the  heritable  bond  libelled  on,  con- 
**  form  to  the  conclusions  of  their  action  of  relief,  and 
'^  decern  accordingly."  And  it  is  farther  ordered,  that 
with  this  affirmance,  the  said  cause  be  remitted  back  to 
the  Court  of  Session,  without  prejudice  to  any  applica- 
tion  by  the  appellant  to  the  Court  which  he  may  be  ad- 
vised to  make,  touching  the  questions  whether  the  pro- 
cesses should  have  been  conjoined,  and  whether  the 
appellant  has  been  properly  called  in  the  action  of  these 
executors. 

For  the  Appellant,  Sir  Samuel  Romilly^  M.  Nolan^   Geo. 

Cranstaun. 
For  the  Respondents,  Wm.  Adaniy  John  Clerk. 


(Fac.  CoU.  voL  xiii.  p.  544.    Mor.  App.  Damage  and  Inter. 

No.  L) 

THOiiAB  BoswALL,  late  Merchant  in  Leith,)     ,      ij^  ,, 
now  residing  in  Edinburgh,  .  )      ^^         ' 

Jambs  Morrison,  Merchant  in  Leith,         -     Respondent. 

House  of  Lords,  20th  July  1812. 

Contract  of  Sale — Damages  for  Non-fulfilment. — Action  was 
raised  for  delivery  of  four  puncheons  of  spirits,  or  for  damages  for 
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1B12.  non-fulfilment  of  the  contract  of  sale.    The  spirits  were  purchased 

in  the  knowledge,  on  the  buyei^B  part,  that  there  was  to  be  a  rise 
in  the  price,  and  he  bought  at  the  old  price.  The  seller  was  igno- 
rant of  this  intended  rise  in  the  price,  and  of  this  information  from 
London,  which  the  buyer  possessed.  He  afterwards  refused  to 
deliver :  Held  him  liable  in  £200  of  damages,  being  the  sum 
concluded  for,  estimated  according  to  the  highest  price  of  whisky 
that  could  be  got  at  the  time  of  pronouncing  decree  in  the  action. 

This  was  an  action  raised  by  the  respondent  against  the 
appellant,  for  delivery  of  four  puncheons  of  spirits,  or  failing 
which,  for  damages  for  non-fulfilment  by  him  of  a  contract 
of  sale  in  regard  to  these  spirits,  eotered  into  on  3d  October 
1799,  in  the  following  circumstances :  It  appeared  that  on 
30th  September  1799  an  order  had  been  made  in  the  House 
of  Commons  for  leave  to  bring  in  a  bill  to  prohibit  for  a 
time  the  distillation  of  spirits  in  Scotland  ;  and  the  respon- 
dent having  heard  of  this  early  on  the  morning  of  the  3d  of 
October,  and  perceiving  that  the  effect  would  be  to  raise 
very  materially  the  price  of  spirits,  he  resolved  to  purchase 
up  as  much  spirits  as  he  could  at  the  old  price,  before  infor- 
mation of  the  Goverment  order  became  generally  known. 
Accordingly  he  called  on  the  appellant,  and  concluded  a 
bargain  for  four  puncheons,  to  be  delivered  to  him  at  the 
rate  of  5s.  4d.  per  gallon.  After  hearing  of  the  news  from 
London,  which  reached  the  same  day,  after  the  sale  was 
effected,  the  appellant  refused  to  deliver  the  spirits  at  the 
price  agreed  on,  (the  price  having  risen  to  16s.  per  gallon), 
stating  that  he  had  been  tricked  and  deceived  in  the  matter, 
whereupon  the  present  action  was  raised. 

After  a  special  interlocutor,  stating  the  facts,  the  Lord 

Jan.  22, 1803.  Ordinary  found  the  appellant  liable  in  the  sum  of  £200  da- 
mages for  non-delivery  of  the  spirits,  the  loss  being  estimat- 
ed as  equal  to  the  sum  of  £200,  concluded  for  in  the  libel 
on  1st  November  1799,  the  date  of  citation  to  this  action. 

On  reclaiming  petitions  to  the  Court  varying  interlocu- 
tors *  were  pronounced.    At  last  the  Court  pronounced  this 

Jan.  26,1806.  interlocutor :  **  The  Lords  having  resumed  consideration  of 
*'  this  petition,  and  advised  the  same,  with  the  answers 
**  thereto,  alter  the  interlocutor  complained  of,  and  in  terms 
*'  of  the  previous  interlocutor  of  the  Lord  Ordinary,  modify 


*  The  variation  in  the  interlocutors  of  Court  was  upon  the  amount 
of  damages,  and  the  rule  for  estimating  that  amount 
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"  the  damages  to  £200  Sterling,  and  decern  for  payment        1812. 
**  thereof  to  the  pursuer,  with  interest  from  the  Ist  Nov.  ' 

"  1799 :  Find  expense*  due  from  the  date  of  the  interlocutor     ^^"^^^^ 
•'  of  the  Court  of  the  24th  Feb.  1802."»    Thereafter,  on  re-    mobbmow. 
claiming  petition,  the  Court  adhered.    And  their  Lordships,  Mar.  4, 1806. 
upon  advising  the  account  of  expenses,  with  the  auditor's 
report,  modified  the  account  to  £101.  lis.  2d.,  and  de- 
cerned. Mar.12,1806. 

Against  these    interlocutors    the   present    appeal   was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant, — The  appellant  maintains  that 
the  bargain  into  which  he  was  betrayed,  on  the  morning  of 
the  3d  October  1799,  was  of  the  nature  of  a  catching  bar- 
gain, and  that  it  is  not  obligatory  in  law.  The  fact,  as  uni- 
formly averred  by  him,  has  already  been  stated.  On  the 
forenoon  of  that  day,  several  hours  after  the  mail  coach  had 
passed  through  Leith,  and  after  part  of  several  of  the  English 
letters  and  newspapers  had  been  delivered,  Morrison  came  to 
the  appellant's  wareroom,  and,  under  pretence  that  his  stock 
of  spirits  was  reduced,  prevailed  on  the  appellant  to  sell  him 
four  puncheons  of  whisky  at  5s.  4d.  per  gallon,  assuring 
the  seller  at  the  same  time  that  he  had  no  information  of 
any  probable  rise  in  the  price  of  the  article.  At  the  time 
this  declaration  was  made,  Morrison's  stock  was  not  reduced, 
and  he  was  aware  that  an  event  had  taken  place  in  the 
House  of  Commons,  of  which  the  unavoidable  consequence 
was,  an  immediate  rise  in  the  price  of  Scotch  spirita  2d. 
But,  if  this  contract,  in  these  circumstances,  stands  as  bind- 
ing, the  appellant  ought  not  to  be  subjected  to  the  pay- 
ment of  £200  of  damages.  He  is  unable  to  discover  on 
what  grounds  the  Court  has  proceeded  in  giving  that  precise 


*  Opinions  of  the  Judges : — 

It  was  held  by  the  Court :  "  1st,  That  the  buyer's  demand  was 
*'  not  to  be  limited  to  the  price  at  the  stipulated  day  of  delivery. 
"  2d.  That  although  the  non-delivery  be  imputable  to  no  fault,  the 
*^  buyer  must  be  indemnified  for  his  actual  loss.  3d.  That  the  price 
^^  at  the  day  of  citation  was  not  to  be  taken  as  the  criterion,  since 
"  the  call  to  fulfil  his  engagement  would  thus  dischaige  the  seller 
^'  from  the  bad  consequences  of  his  subsequent  refusal  And,  4th. 
*'  That  it  was  not  practicable,  without  throwing  the  matter  entirely 
'<  loose,  to  enter  into  the  consideration  of  the  probable  time  at  which, 
^  had  the  delivery  been  duly  made,  the  article  would  have  been  dis* 
"  posed  of."—BeU'8  Com.  vol.  i.  p.  450. 


V, 
■OBBUON. 
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1812.  Bam.  It  cannot  be  because  that  sum  is  the  amonnt  conclud* 
...  ed  for  in  the  summons,  for  summonses  of  damages  generally 
B08WALL  conclude  for  a  random  sum,  considerably  higher  than  ii 
awarded.  No  doubt  spirits  rose  3s.  a  gallon,  but  the  Lord 
Ordinary  has  estimated  the  damages  at  £200,  a  sum  equal 
to  a  rise  of  10s.  per  gallon  on  the  price  agreed  to  be  paid, 
supposing  the  four  puncheons  to  contain  400  gallons ;  but 
this  is  not  a  just  reason  or  rule  for  assessing  the  damages. 
Other  rules  more  equitable  for  adjusting  these  ought  to 
obtain,  such  as  the  market  price  at  delivery,  or  at  raising  the 
action,  for,  until  these  events,  he  was  not  culpable  nor  con- 
tumacious. 

Pleaded  far  the  Respondent. — The  facts  above  stated  are 
not  established  by  evidence ;  and  even  if  they  were  admit- 
ted, they  would  not  be  relevant,  inasmuch  as  it  was  compe- 
tent, and  perfectly  legitimate  for  the  respondent  to  avail 
himself  of  his  superior  information,  in  order  to  make  the 
best  bargain  he  could — a  course  which  is  well  recognized  in 
mercantile  dealings.     2.  The  appellant  contends  that  the 
amount  of  damages  ought  to  have  been  estimated  accord- 
ing to  the  selling  price,  when  delivery  ought  to  have  been 
made,  or  from  the  date  of  raising  the  action ;  but  if  the 
first  rule  obtained,  then  no  seller  of  spirits  could  fulfil  his 
bargain  in  a  rising  market ;  and  the  second  rule  cannot  re- 
gulate the  amount  of  damages,  because  the  date  of  an  action 
is  arbitrary.    But  it  humbly  appears  that  the  soundest  rule 
for  regulating  an  assessment  of  damages,  in  a  case  of  this 
sort,  is  to  hold,  according  to  the  principle  of  the  civil  law, 
that  the  party  committing  the  breach  of  contract  is  liable, 
according  to  the  profits  the  purchaser  would  have  gained  if 
the  contract  had  been  implemented  at  any  time  during  the 
contumacy  of  the  culpable  party.    At  all  events,  the  decree 
of  the  Court  of  Session  must  remain  effectual,  which  awards 
less  than  the  highest  profits  that  could  have  arisen  to  the 
respondent  if  the  contract  had  been  implemented. 

After  hearing  counsel. 

Lord  Chancellor  Eldon  Mud, 
"  My  Lords, 

"  In  this  appeal,  there  are  two'  questions  :  1st,  Whether  the  ap- 
pellant was  hable  to  an  action  of  damages  at  the  instance  of  the  re- 
spondent  or  not  ?  as  to  which  I  never  had  the  least  doubt. 

^  2d.  Whether  these  damages  had  been  properly  estimated  or 
not? 

''  It  does  not  appear  to  me  that,  with  regard  to  the  second  quel- 
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tion,  your  Lordships  should  make  any  alteration  in  this  jadgment  of       1^1^* 
the  Court  of  Session.  — ^— 

**  I  therefore  move  to  affirm."  ^ 

(Nothing  was  said  about  costs).  kiddleton. 


It  was  ordered  and  adjadged  that  the  interlooutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Wm.  Erskine^  Pra.  Homer. 

For  the  Respondent,  Robert  Forsyth^  Hen.  Brougham. 


&c. 


(Ist  Action.) 

Sir  William  Johnston  of  Hilton,  Appellant ; 

Nathaniel  Middleton  and  Richard  John- 
son, formerly  of  Stratford  Place,  in  the 
Connty  of  Middlesex,  now  of  Pall  Mall,  \  Respondents. 
London,   Bankers,  and  Andrew    Mao- 
Whinnie,  their  Attorney, 

(2d  Action.) 

Sir  William  Johnston  of  Hilton,  Bart.  Appellant ; 

Messrs.  Noel,  Templar,  and  Co.,  Bankers 
in  London,  with  concurrence  of  Middle- 
ton  and  Johnson,  two  of  the  partners  of  -  Respondents. 
that    Co.,    and  Andrew    MacWhinnie, 
their  Attorney,        .... 

(3d  Action.) 

Sir  William  Johnston  of  Hilton,  Bart.,  Appellant; 

MsssRa  Noel,  Templar,  and  Co.,  Bankers^ 

in  London,  and  the  said  Andrew  Mao->  Respondents. 

Whinnie,  .  .  .  j 

House  of  Lords,  12th  Dec.  1812. 

Accommodation  Bills. — Circumstances  in  which  the  allegation  that 
part  of  the  debt  in  the  bond  was  for  accommodation  bills,  granted 
for  the  benefit  of  other  parties,  was  disregarded. 

Three  actions  were  raised  by  the  respondents  against  the 
appellant,  liie  first  on  a  hpnd  for  £16,000,  and  the  second 
for  payment  of  a  balance  on  their  banker's  account  of  the 
sum  of  £1977.  3s.  7d.,  after  giving  credit  for  £16,000,  and 
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181?.       the  third  actioa  was  for  payment  of  the  expenses  of  the  two 

"  preceding  actions. 

THowsos  g.^  William  did  not  defend  these  actions  in  the  Court  of 
THOHsoira,  &c.  Session,  but  allowed  decrees  to  pass,  for  the  purpose  of  de- 
lay, and  brought  suspensions.  These  bills  of  suspensions 
being  refused,  on  the  statements  of  fact  made  by  the  parties, 
whereby  it  appeared  that  Sir  William  had,  in  his  letters,  ac- 
knowledged the  justness  of  the  debt.  Notwithstanding,  he 
brought  the  present  appeal  to  the  House  of  Lords,  contend- 
ing chiefly  that  he  only  owed  about  £10,000  of  the  £16,000 
bond,  and  that  the  difference  was  made  up  of  bills  due  by 
Messrs.  Ogihie,  London,  to  whom  he  had  granted  them  for 
tJieir  accommodation ;  that  Messrs.  Ogilvie  had  discounted 
them  with  Templar  and  Co.,  and  that  the  latter  had  giyen 
the  money  for  them,  in  the  knowledge  that  they  were  ac- 
commodation bills,  because  he  had  shown  Ogilvios'  letter  to 
the  bankers  establishing  this  fact. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 

of  be,  and  the  same  are  hereby  affirmed,  with  £200 

costs. 

For  the  Appellant,    Wm.  Adam,  Ad.   Gillies^    James 

Moncreif. 
For  the  Respondents,  Sir  Sam.  Romillt/i  W.  Wingfield. 

Note. — ^Unreported  in  the  Court  of  Session. 


Lieut.  THoiiAS  Thomson,  Appellant ; 

Eathbrine    Thomson,    and    Elizabeth  ^ 
Thomson,  Daughters  of  William  Thom-  f  R^MHmd^nts 
SON  of  North  Steelend,   deceased,  and  |  '^*«*P«''***«»* ' 
their  Husbands  and  Children,  ^ 

House  of  Lords,  14th  Dec.  1812. 
Liferent  and  Feb. 

An  action  of  declarator  was  brought  by  the  appellant,  to 
have  it  declared  that,  under  his  father's  disposition  of  the 
estate  of  Northsteelend,  that  he  (appellant)  had  vested  in  him 
the  fee  of  that  estate,  and  was  entitled  to  sell  it.  The  destina- 
tion was  in  the  following  terms :  "  To  and  in  favour  of  thesaid 
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Thomas  Thomson,  my  son,  in  liferent,  far  his  liferent  use       1818, 
*'  allenarly,  and  to  his  heirs  whomsoever  to  be  lawfully  pro- 


•*  created  of  his  body ;  whom  failing  him  and   his  heirs,  viz.     b^^kof 
**  the  said  Thomas  Thomson's  heirs,  arriving  at  majority  or         v     ' 
*'  marriage,  to  the  said  Catherine  and  Elizabeth  Thomson,     watson. 
''  my  daughters,  in  liferent^  for  their  liferent  use  only  ;  and 
**  to  their  children  procreate,  or  to  be  procreate,  equally 
**  among  them  in  fee,  heritably  and  irredeemably."     The 
Lord  Ordinary,  Lord  Justice  Clerk  M'Queen  (I4th  Nov. 
1792),  held  that  Thomas  Thomson,  the  son,  had  only  a  life- 
rent, the  fee  being  in  the  daughter's  children,  and  he  there- 
fore sustained  the  defences,  and  assoilzied. 

The  Inner  House  adhered  to  this  interlocutor,  on  re- 
claiming petition ;  and,  on  appeal  to  the  House  of  Lords,  the 
appeal  was  dropped ;  but  afterwards  (February  1806)  a  new 
appeal  was  brought,  whereupon,  and  after  hearing  counsel, 
the  judgment  of  the  Court  below  was  affirmed. 

For  Appellant,  M.  Nolan^  A.  Fletcher, 
For  Respondent,  Wm.  Adam,  Mat.  Boss, 

Note. — This  case  appears  reported  in  Dow,  (vol.  i.  p.  417)»  under 
an  erroneous  date,  (14th  Dec.  1813.) 


(Fac.  Coll.  vol.  xiii.  p.  550 :  et  Dow,  vol.  i.  p.  40.) 

The  Governor  and  Company  of  the  Bank^ 

of   Scotland,  and  Robert  Forrester, >  Appellants; 
their  Treasurer,  ) 

Jambs  Watson,  Baker  in  Brechin,        .  Respondent, 

House  of  Lords,  26th  March  1813. 

Bank  Agent— Liability— Deposit  Rbgbipt-J9tamp.— (1).  Messrs. 
Smith  and  Sons  were  agents  in  Brechin  for  the  Bank  of  Scotland. 
It  turned  out  that  they  also  carried  on  business  as  bankers  on  their 
own  private  account.  A  deposit  of  money  was  lodged  with  them,  and 
a  deposit-receipt  obtained,  signed  by  them,  not  as  agents  for  the 
bank,  but  in  their  own  name.  Held,  on  their  failure,  that  the 
principal  bank,  for  which  they  acted  as  agents,  was  liable  for  pay- 
ment. Reversed  in  the  House  of  Lords.  (2.)  Also  held  it  unneces- 
sary to  decide  the  point  as  to  the  document  or  deposit-receipt 
wanting  a  stamp. 

James  Smith  and  Sons  were  the  appointed  agents  of  the 
Bank  of  Scotland  in  Brechin,  carrying  on  at  same  time,  on 
VOL.  v.  2  u 
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1813.       their  own  account,  within  the  same  premiaes,  their  own 
•~"^"—    trade,  as  dealers  in  linen  and  flax.     They  became  bankmpt 
MjoTLAHD '&c.  ^°  ^^^^^  ^^^^  ^^^  rospondont's  money  in  their  hands,  where- 
V.         upon  he  raised,  action  against  the  appellants,  alleging  tiiat 
WATSON.     ^^  deposits  were  made  with  Smith  and  Sana  in  tf*e  eharaC' 
ter  of  their  bank  agentSs  and,  on  the  principle  that  the  prin- 
cipals are  bonnd  by  the  obligations  of  their  bank  agents  in 
the  country,  concladed  for  payment  of  the  sums  deposited. 
The  appellants  haying  discoyered,  on  examining  into 
Smith  and  Son^s  bank  affairs,  that  they  had  carried  on  the 
bosiness  of  private  bankerSf  by  taking  in  money  of  people 
who  chose  to  lodge  it  with  them,  returnable  on  demand, 
with  interest  at  three  or  four  per  cent. ;  and  as  there  were  a 
great  many  deposits  in  the  same  way,  the  appellants  were 
obliged  to  treat  the  question  as  one  of  serious  moment,  to 
preyent  other  like  claims  from  being  made. 
The  deposit  receipt  was  in  the  following  terms : — 

"  £60.  Bank  Office,  Brechin,  25th  March  1803. 

"  Received  from  Mr.  James  Watson,  Brechin,  Sixty 
''  pounds,  at  his  credit,  bearing  interest  at  the  rate  of  three 
"  per  cent,  on  demand,  or  four  per  cent,  if  not  retired  io 
"  six  months. 

*^  Jambs  Smith  &  Sons.** 


In  these  circumstances,  the  appellants  stated  the  follow- 
ing defences  :— 

1.  That  the  document  on  which  the  demand  rested  was, 
by  several  statutes  imposing  the  stamp  duties^  inadmissible 
in  eyidence  in  any  court  of  law. 

2.  That  eyen  supposing  it  admissible,  it  did  not  purport 
to  be  a  youcher  or  obligation  granted  by  the  Bank  of  Scot- 
land, or  by  the  subscribers  as  the  agents  of  the  bank;  bat 
had  eyidently  been  giyen  and  taken  as  the  youcher  for  a 
loan  made  to  Smith  and  Sons  in  their  separate  and  priyate 
capacity. 

3.  That  no  eyidence  was  offered,  or  could  be  giyen,  of  the 
money  being  applied  to  the  use  of  the  bank. 

4.  That  Smith  and  Sons  were  limited  agents,  baring 
power  to  transact  business  for  the  bank,  in  a  form  certain, 
prescribed,  and  well  known,  and  particularly  they  had  no 
power  to  take  up  money  in  this  way,  or  to  bind  the  bank  by 
such  a  document  as  that  produced,  and,  therefore,  eyen 
granting  that  the  respondent  Watson  bdieyed  that  he  was 
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transacting  with  the  bank  through  their  agents,  which  was       1813. 
very  improbable,  or  that  he  was  deceived  by  Smith  and 


Sons,  of  which  there  was  no  evidence,  he  had  himself  to  „ 

Dlame,  and  could  not  have  recourse  on  the  bank.  v. 

The  Lord  Ordinary  reported  the  case  to  the  Court.    At    ^-^"^w- 
first,  the  Court  of  Session  sustained  these  defences,  but,  on  May  30, 1805. 
further  reclaiming  petition,  the  Court  pronounced  this  in- 
terlocutor:   '*  Having  resumed  consideration  of  this  peti- May  15, 1806. 
**  tion,  and  advised  the  same,  with  answers  thereto,  and  mi- 
**  Dutes  for  the  parties,  and  whole  process,  they  alter  the 
'*  interlocutor  reclaimed  against,  and  decern  against  the  de- 
"  fenders  for  payment  of  the  principal  sum  and  interest,  in 
*'  terms  of  the  libel.    Also  find  them  liable  to  the  pursuer 
"  in  expenses,  and  ordain  an  account  thereof  to  be  given 
"  into  Court."* 


*  Opinions  of  the  Judges:— 

Lord  PRBsrosNT  Campbell  said, — '*'  The  question  here  is,  whe- 
ther the  bank  is  liable  for  the  money  received  at  the  bank  office, 
upon  receipt  signed  by  the  agents  of  the  bank,  not  bearing  expressly 
to  be  for  the  bank. 

^'  This  is  a  very  important  question*  In  general,  the  bank  must 
be  liable  for  all  transactions  at  their  known  office,  which  relate  to 
the  common  business  of  banking.  Lodging  money  upon  receipts 
at  three  or  four  per  cent  interest,  is  of  that  nature.  The  bank  is  an- 
swerable to  the  public  for  the  conduct  of  its  servants  in  the  operations 
of  banking  transacted  at  their  office.  Suppose  one  goes  to  a  bank  to 
purchase  a  bill  on  London,  pays  his  money  to  a  clerk,  or  other  officer, 
standing  at  the  table,  and  gets  a  &lse  bill,  has  he  no  redress  against 
the  bank  ?  or,  Will  the  bank  be  entitled  to  say,  look  at  our  regula- 
tions} and  our  placards,  and  jou  will  see,  that  this  man  had  no  right 
to  receive  money  for  us  ?  The  present  case  is  the  same.  The  bank 
must  take  care  to  employ  honest  people,  or  stand  to  the  conse- 
quences. The  plea  of  the  defenders,  in  my  opinion,  resolves  into  a 
gross  fraud  against  the  public  In  the  case  of  the  Bank  of  Paisley  Unreported. 
V.  Telton  and  Mill,  &c,  28th  February,  and  20th  June  1798,  the 
bank  was  found  liable  for  the  frauds  of  their  agent.  Payments  and 
remittances  were  made  there  to  account  of  bills  discounted,  which 
Binnie,  the  agent,  should  have  marked  on  the  bills,  or  entered  in 
the  books  of  the  bank,  but  failed  to  do  so,  and  applied  them  to  his 
own  uses*  The  placards  and  regulations  of  the  bank  were  referred 
to.  This  was  sustained  by  the  Ordinary,  but  altered  by  the  Court, 
and  the  bank  found  responsible.  This  is  not  a  common  case  of 
mandate,  but  an  insiUoria  actio.  An  agent  of  a  bank  is  praspoiitui 
negotiis  of  his  constituents  in  all  matters  relative  to  banking.'* 
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^^^^'  Against  this  interlocutor  the  present  appeal  was  brought 

BANK  OF     ^^  *^®  defenders  to  the  House  of  Lords. 
SCOTLAND,  &o.     PUoded  fov  the  Appellants. — 1.  By  the  several  statutes 
^'         imposing  the  stamp  duties,  the  document  founded  on  can- 
31  Geo.  IIL  ^^^  ^®  pleaded  as  evidence,  or  admitted  in  any  court  to  be 
§  ^-  useful  or  available  in  law  or  equity,  as  an  acknowledgment 

c.  136?*  '  ^^  debt.  If  the  appellants  are  right  in  this,  there  is  an  end 
44  Geo.  IIL  to  the  cause.  2.  As  the  receipt  or  document  in  question 
®'  ^'  does  not  purport  to  be  for  money  taken  by  or  for  account  of 

the  Bank  of  Scotland,  or  bear  to  be  an  acknowledgment  by 
the  bank,  or  its  officers,  or  of  any  one  authorized  or  acting 
for  it,  the  person  making  a  demand  on  the  bank,  as  in  virtue 
of  that  document,  cannot  prevail  without  further  evidence. 
He  must  show  that  the  money  was  applied  to  the  use  of  the 
bank  (which  is  not  here  pretended),  or  at  least  that  it  was 
bona  fide  given  to,  and  taken  by  the  person  who  signs  the 
document,  as  the  agent  of  the  bank^  or,  in  other  words,  that 
]t  was  a  transaction  with  the  bank,  and  not  with  the  person 
who  signs  in  his  private  capacity,  or  a  capacity  different 
from  that  of  the  bank's  agent.    That  the  respondent  gave  his 
money  to  Smith  &  Sons,  considering  himself  to  be  dealing 


Lord  Justicb  Clerk  (Hope). — ^^  This  is  not  a  case  of  mandate, 
but  of  open  shop.     A  trader  is  not  entitled  to  say,  this  clerk,  and 
not  that  clerk,  has  the  power  to  bind.     So  in  like  manner  with  a 
bank,  the  principal  bank  is  not  entitled  to  ignore  the  deposits  made 
with  its  agent" 
Lord  Hermand. — "  I  think  the  interlocutor  right." 
Lord  Craio. — "  1  think  the  interlocutor  wrong." 
Lord  Meadowbank. — *^  From  a  certain  period  all  the  money 
paid  in  upon  receipts  taken  by  those  agents  themselves,  although  at 
the  same  interest  that  the  bank  itself  gave,  are  presumed  to  be  for 
the  bank.    If  otherwise,  it  would  be  a  gross  fraud.     The  whole  of 
this  mass  of  people  could  not  believe  that  they  were  preferring  tiie 
credit  of  the  Smiths  to  the  credit  of  the  bank.     The  question  of  law 
is  difficult ;  but,  upon  the  whole,  I  think  the  bank  bound.    The 
whole  money  found  in  Smiths'  possession  was  seized  by  the  bank." 
Lord  Balmuto. — <'  Suppose  the  agent  had  forged  the  notes  of 
the  bank,  the  bank  would  not  have  been  liable." 
Lord  Bannatyne. — "  I  am  of  the  same  opinion." 
Lord  Woodhouselee. — '<  I  am  for  altering.     This  was  a  gross 
deception  :  and  I  have  changed  my  original  opinion." 

Lord  Glenlee. — '^  I  am  of  the  same  opinion.     All  voudien 
must  be  presumed  to  be  for  their  behoof.** 
The  interlocutor  was  altered,  15  th  May  1806. 
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with  tbe  bank,  is  mere  assertion,  which  cannot  be  regarded^        1813. 
and  it  is  contradicted  by  the  tenor  of  the  instrument  he 


took,  which  bears  no  more  relation  to  the  Bank  of  Scot-  '^""^^'b^ 
land  than  it  does  to  the  Bank  of  England.  It  is  scarcely  «.  * 
possible  that  any  person  would  take  such  a  document  as  watson. 
that  from  the  bank,  or  from  Smith  &  Sons,  in  the  capacity 
of  agents,  meaning  to  bind  the  bank.  There  is  not  a  more 
settled  and  invariable  rule  of  practice  than  that  a  receipt  or 
obligation  by  one  person  for  another,  must  in  some  way 
state  who  the  principal  is,  and  under  whose  character  or 
authority  the  person  signing  acts.  No  man  can  bo  allowed 
80  far  to  stultify  himself  as  to  pretend  ignorance  of  this.  So 
the  case  would  have  stood,  if  this  had  been  the  single  in- 
stance of  Smith  and  Sons  giving  such  an  acknowledgment 
for  money  received  private  nomine ;  but  when  it  is  consi- 
dered that  they  were  in  the  daily  practice  of  giving  ac- 
knowledgments of  the  same  tenor,  and  that  the  acknowledg- 
ments for  money  received  by  them  on  account  of  the  bank, 
were  of  a  tenor  quite  different,  there  is  not  even  a  presump- 
tion of  the  respondent's  being  deceived  by  his  own  ignorance, 
or  that  he  was  imposed  upon  by  the  Smiths.  Supposing 
no  document  to  have  been  given  or  taken,  but  the  fact  of  a 
sum  of  money  being  deposited  in  that  office  proved  or  ad- 
mitted, the  case  might  have  been  attended  with  difficulty ; 
but,  in  the  actual  one,  there  is  no  resisting  the  conclusion, 
from  the  tenor  of  the  instrument,  and  the  entries  in  the 
books  of  Smith  and  Sons,  that  they  took  the  money  privato 
nomine.  But,  3.  James  Smith  and  Sons  were  not  the  ge- 
neral agents  of  the  Bank  of  Scotland,  acting  in  this  instance 
within  the  scope  of  their  authority.  They  had  only  a  spe- 
cial and  limited  power  to  bind  the  bank  in  particular  cases, 
and  in  a  particular  form,  which  was  directly  violated  if  the 
document  in  question  was  meant  to  bind  the  bank,  or  issued 
with  a  view  to  make  the  receiver  believe  that  the  bank  was 
bound  by,  or  had  any  concern  with  it.  The  nature  of  the 
agent's  powers,  and  the  extent  of  them,  were  notified  to  the 
public  in  every  way  that  could  reasonably  be  expected,  by 
advertisement,  by  placards  in  the  office,  and  by  the  general 
mode  of  transacting  the  business  of  the  bank.  Placards  put 
up  in  the  office  are  constantly  received  by  the  courts  of  law, 
and  relied  upon  as  a  mode  of  notification  to  limit  the  gene- 
ral liability  of  carriers,  &c.,  and  to  make  a  particular  special 
contract,  as  between  them  and  their  employers,  contrary  to 
the  general  rule  of  law.     An  express  notice  of  the  mode  of 
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1813.       doing  the  business,  is  not  required  in  each  particular  in- 
stance.    As  to  the  liability  of  principals  to  the  contracts  of 


BANK  OF     fj^Qijp  agents,  and  the  distinction  between  general  and  spe- 
V.         cial  agents,  the  appellants  beg  leave  to  refer  to  the  case  of 
WATSON.      Fenn  and  Harrison,  where  the  late  Mr.  Justice  Buller  laid 
757^"^     ^'  ^*  do^^ ' — **  That  if  a  person  be  appointed  a  general  agent, 
^*  as  in  the  case  of  a  factor  for  a  merchant  residing  abroad, 
**  the  principal  is  bound  by  his  acts ;  but  an  agent,  so  con* 
**  stituted  for  a  particular  purpose,  and  under  a  limited  and 
«<  circumscribed  power,  cannot  bind  the  principal  by  any 
**  act  in  which  he  exceeds  his  authority,  for  that  would  be 
**  to  say.  That  one  man  may  bind  another  against  his  eon- 
**  sent."    There  is  no  difference  between  the  law  of  England 
and  Scotland  in  this  respect.     **  A  mandatory  (says  Mr. 
Erg.  B.  ill.      **  Erskine)  must  follow  the  precise  rules  prescribed  by  his 
tit.  3. 1  35.     cc  employer,  for  all  his  power  is  from  the  commission,  and 
**  whatOTer  he  does  ultra  fines  mandati,  is  without  autbo- 
NewsoD  V.      '*  rity,  and  cannot  bind  his  constituent."    It  is  held^  even  in 
Thornton,  6.   the  case  of  a  factor,  that  he  cannot  pledge  the  goods  of  his 
^    ^^'     principal,  because  his  duty  is  to  sell  and  not  to  pledge ;  and 
so,  in  the  present  case,  the  employment  and  duty  of  Smith 
and  Sons  were,  to  issue  sealed  notes  or  obligations,  in  the 
name  of  the  Bank  of  Scotland,  and  in  a  particular  form. 

Pleaded  for  the  Respondent, — 1.  The  appellants  haviog 
established  James  Smith  and  Sons  as  their  accredited  agents 
in  the  business  of  banking,  in  all  matters  relative  to  such 
business  transacted  in  the  office  of  the  Bank  of  Scotland 
at  Brechin,   under  the   acknowledged  firm  of  the   bank 
agents,  the  respondent  and  the  public  were  entitled  to  relj 
upon  the  credit  and  security  of  the  Bank  of  Scotland :  and 
the  transaction  now  in  question  was  within  the  common  and 
usual  operations  of  a  bank  agent.    2d.  Besides,  the  adTe^ 
tisements  and  placards,  founded  on  by  the  appellants  as 
narrowing  the  general  agency  of  those  accredited  by  them, 
could  have  no  operation  in  this  case.    Not  only  had  the  re- 
spondent no  ground  of  information  with  regard  to  the  ad* 
vertisement  and  first  placard,  and  all  knowledge  of  the  se- 
cond placard,  such  as  it  was,  was  withheld  from  him  by  the 
act  of  the  bank's  own  agents ;  but  even  if  such  advertise- 
ments and  placards  had  been  directly  and  legally  intimated 
by  the  appellants  to  the  respondent,  they  contained  nothing 
to  put  him  in  mala  fide  with  regard  to  the  transaction  now 
in  question.  3d.  The  respondent,  therefore,  op^ima/de, enter- 
ed into  the  transaction  in  question,  with  the  agents  of  the  Bank 
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of  Scotland,  trusting  to  the  security  of  the  bank,  without  the        igi8. 
knowledge  of  any  specialties  in  the  powers  of  the  bank 


agents,  or  of  the  private  business  of  banking,  in  which  the  ap-     bank  ov 
pellants  state  them  to  have  been  engaged.  4.  The  form  of  the  *^^^^"^' 
deposit  receipt  was  such  as  to  bind  the  appellants ;  it  was    watsom. 
within  the  common  and  usual  powers  of  a  bank  agent,  and 
contained,  in  gremio^  not  the  slightest  ground  for  suspicion 
that  the  agent  did  not  mean  thereby  to  bind  his  constitu- 
ents ;  and  it  is  not  pretended  by  the  appellants  that  any  par- 
ticular form  was  set  out  by  them  to  the  public,  or  even  pri- 
vately mentioned  to  their  agents,  in  which  receipts  were  to 
be  granted.     5.  And  as  to  the  want  of  stamp,  it  is,  and  has 
always  been  the  practice  of  bankers  in  Scotland,  to  grant 
such  receipts  upon  paper  unstamped ;  and  the  exemptions 
from  stamp-duties  do  clearly  extend  to  the  receipt  in  ques- 
tion. 

After  hearing  counsel. 

Lord  Chai«cellob  (Eldon)  said,— 
"  My  Lords, 

*'  I  shall  trouble  your  Lordships  very  briefly  on  the  subject  of 
this  case.  It  rises  out  of  an  action  in  the  Court  of  Session,  brought 
by  James  Watson,  baker  in  Brechin,  against  the  Bank  of  Scotland, 
concluding.  (Here  the  Chancellor  read  the  conclusions  of  the  sum- 
mons.) 

*^  Two  questions  occur  in  this  cause  : — 1st.  Whether  the  instru- 
ment founded  on  could  be  the  subject  of  an  action,  the  same  being 
without  a  stamp  ?  and,  2d.  Whether  the  Bank  of  Scotland  was  bound 
to  submit  to  the  demand  made  upon  them  by  the  respondent,  if  the 
instrument  upon  which  it  was  founded  was  not  liable  to  stamp  duty  ? 

*'  On  the  first  of  these  questions,  it  was  contended  by  the  respon- 
dent, that  no  receipt  for  the  deposit  of  money  with  any  banker  was 
liable  to  stamp  duty.  On  the  other  hand,  it  was  contended,  that 
the  instrument  contained  an  agreement  in  writing,  for  the  payment 
of  the  interest :  and  that  it  was  something  more  than  a  receipt,  and 
therefore  reqm'red  a  stamp. 

**  It  was  answered  at  the  bar,  that  though  it  was  a  receipt  con- 
taining a  clause  for  the  payment  of  interest,  this  was  nothing  more 
than  a  receipt  according  to  the  custom  of  banking  in  Scotland,  such 
custom  being  to  pay  interest  on  the  money  deposited. 

^'  Whenever  it  may  be  necessary  to  decide  upon  this  point,  it  will 
be  necessary  to  inquire  further  into  this  custom,  and  what  would 
have  been  the  effect  of  the  deposit  without  a  written  instrument  ? 

*'  It  has  not  been  correctly  proved  to  us,  that  the  interest  in  this 
case  does  not  depend  upon  the  written  instrument.  We  see  that 
the  custom  of  the  bank  as  to  interest  was  variable  from  time  to 
time. 
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1813.  ''  ^^  ^^  ^^'  y^^^  Lordships  should  let  the  parties  get  the  in- 

strument  stamped  on  payment  of  the  penalty.     It  is  not  my  inten* 

BANK  OF      tion  to  give  any  opinion  as  to  that     If  such  a  case  had  occurred  in 

scoTLANo,&c.  qh  English  court,  and  if  the  court  had  considered  that  an  action 

WAT80N.      ^^^^^  ^^^  ^  maintained  on  the  instrument  without  a  stamp,  the 

party  would  hare  heen  non-suited ;  and  if  he  could  have  got  the 

instrument  stamped  on  payment  of  a  penalty,  he  might  hare  brought 

a  new  action. 

'<  It  might  be  difficult  to  have  this  done,  by  any  remit  from  this 
House.  But  I  do  not  find  it  necessary  to  give  any  opinion  on  this 
point  of  the  stamp. 

**  On  the  second  question,  it  is  to  be  noticed,  that  this  is  only  a 
case  where  £60  is  at  issue,  in  the  case  of  an  indiYidual.  The  hank 
states  that  the  respondent  is  a  creditor  for  £300  or  £400  more ;  and 
it  has  been  stated  to  us  that  the  present  case  will  decide  many  othen, 
in  consequence  of  an  agreement  to  that  effect 

"  I  don't  know  how  that  may  be ;  if  the  principles  in  these  other 
cases  be  the  same  with  the  principles  here,  the  same  rule  will  apply 
to  all  of  them.  But  we  have  no  cognizance  of  the  agreement  hoe. 
If  the  other  cases  are  not  the  same  with  this,  they  will  not  be  de- 
cided by  the  decision  in  this  case. 

*<  We  had  the  good  fortune,  in  this  case,  to  have  the  assistance  of 
the  Lord  Chief  Justice  at  the  hearing ;  he  is  more  conversant  with 
cases  of  this  nature  than  any  other  person.  His  own  words  were^ 
that  this  case  could  not  have  occupied  his  court  for  more  than  a 
quarter  of  an  hour. 

^'  The  question  here  is,  Whether  an  instrument,  which  makes  no 
mention  of  the  Bank  of  Scotland,  (unless  you  shall  hold  the  words, 

*  Bank  Office^  Brechin^'  to  be  such  mention  of  the  bank),  and  is 
merely  signed  *  James  Smith  and  Sons,*  shall  be  held  equivalent  to 
an  instrument  bearing  in  the  usual  form  '  Received  for  the  Bank  of 

*  Scotland,'  and  signed  by  a  person  in  the  character  of  agent  for  the 
bank  ?  And  we  are  now  called  upon  to  deduce  in  law,  from  this 
state  of  the  question,  an  obligation  binding  on  their  principals,  widi- 
out  naming  them. 

'^  I  admit  that  an  agent,  acting  expressly  as  agent,  would  hind 
his  principal  in  this  form. 

'*  But  though  these  parties  were  agents,  Were  they  disabled  fiom 
contracting  on  their  own  personal  liability  ?  It  might  be  veiy  in- 
cautious in  the  Bank  of  Scotland  to  let  these  parties  rival  them,  bj 
carrying  on  business  for  themselves ;  but  we  cannot,  by  way  of 
punishment,  make  them  liable  for  having  done  so. 

**  Put  the  case  of  any  person  going  to  a  country  bank,  in  this 
country,  which  might  act  as  agents  for  the  Bank  of  England ;  Would 
it  be  possible,  upon  an  instrument  like  this,  to  hold  that  the  Bank 
of  England  was  bound  ? 

''  All  those  of  your  Lordships'  House  who  are  conversant  par- 
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ticularlj  in  matters  of  this  sort,  concur  in  opinion,  that  you  cannot  Q    1813. 
import  into  this  instrument  a  liability  on  the  Bank  of  Scotland* 


"  I  shall  therefore  more  that  this  judgment  be  reversed."  "^"'^  ®' 

•^    ^*  8C0TLAMDy&C. 

Lord  Redesdalb  said, — "  As  to  the  point  upon  the  want  of  a     „,^' 
stamp,  I  do  not  think  it  necessary  to  decide  that. 

**  The  other  question  is  simply  this,  Whether  the  agent  shall  be 
held  to  bind  his  principals,  in  an  act  where  he  does  not  profess  to 
bind  them  ? 

**  The  instrument,  so  far  from  professing  to  bind  the  Bank  of 
Scotland,  does  not  mention  it ;  it  is  simply  dated  from  the  Bank 
Office,  Brechin,  and  from  thence  it  is  inferred  that  the  Bank  of 
Scotland  was  bound.  It  is  acknowledged  that,  in  any  transaction 
in  the  Linen  Trade,  these  parties  could  not,  by  possibility,  bind  the 
bank. 

''  The  instrument,  in  this  case,  is  signed  simply  James  Smith  and 
Sons,  without  purporting  to  be  agents  to  any  body* 

'^  Put  the  case,  that  the  bank  had  become  insolrent,  and  that 
Smith  and  Sons  had  continued  solvent,  could  they  have  been  heaid 
to  say,  in  any  action  upon  this  instrument,  we  were  only  agents  ? 
I  think  they  could  not. 

^'  This  appears  to  be  decisive  of  this  question — that  they  could 
not  so  discharge  themselves  of  liability  in  any  such  question. 

*^  If  the  simple  date  shall  be  held  to  bind  the  bank  in  this  case, 
it  leads  to  very  important  considerations ;  and  all  restraints  on 
agents  must  be  at  an  end. 

*'  The  bank  sets  up  certain  safeguards  and  rules,  both  for  the 
agent  and  for  themselves, — namely,  that  the  agents  are  to  subscribe 
as  agents, — that  all  their  acts  are  to  be  controlled  by  another  officer, 
&c.  &c.  If  the  respondent's  proposition  were  to  be  listened  to,  all 
these  would  be  annulled. 

'^  Suppose  any  man  constitutes  an  agent,  with  particular  instruc- 
tions, and  the  agent  does  not  attend  to  those  instructions,  and  does 
not  profess  to  bind  his  principal.  Would  you  hold  the  principal 
bound,  merely  because  an  instrument  was  dated  from  his  house  ? 
Certainly  not. 

^'  Upon  these  principles,  and  chiefly  because  I  think  it  manifest 
that  it  never  could  be  held  that  Smith  and  Sons,  as  individuals, 
would  not  have  been  bound  by  this  instrument  if  they  had  remained 
solvent.     I  am  of  opinion  also,  that  the  judgment  must  be  reversed.*' 

It  was  therefore  ordered  and  adjudged  that  the  interlo- 
cutor complained  of  be,  and  the  aame  is  hereby  re- 
versed. 

For  Appellants,  Sir  Sam.  RomiUyj  John  Clerky  V.  Gibbs. 
For  lie^pondent,  Henry  Erskine^   Thomas  Plumer^   J. 

Gordon^  Wm,  R,  Robinson, 
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1813.       Jambs  Whitbon  of  Polcalt,  Proprietor  of  the^ 

Mansion-House,  Parks,  and  Glcn  of  Kilry,  >    Appellants ; 

WHIT80N,  &c.     ^^^  j^^^  Whitson,  FeuEr  of  Kilry,         ) 
BAM8AT,  &c.  Sir  JamebRamsat  of  Banff,  Bart.,  Eldest  Son^ 

and  Heir  of  the  deceased  Sir  William>    RespondenU. 
Ramsay  of  Banff,  Bart.,  by  his  Guardians,) 

House  of  Lords,  14th  April  1813. 

Fsu>P£iiTY — Common — Sbryitude — Damages  for  Molestation. — 
A  declarator  had  been  raised,  together  with  separate  actions  of  in- 
terdict and  molestation,  against  the  appellants,  to  haye  it  foond 
that  they  had  no  right  of  property,  or  common,  or  pasturage,  cast- 
ing of  fuel,  feal,  or  diYOt,  over  the  respondents'  lands  of  Alyth 
and  the  lands  of  Drumheads,  &c,  and  to  declare  the  lines  of  mardi 
which  divided  these  from  the  appellants'  lands  of  Kilry,  and  not 
to  molest  them  in  their  possession,  and  for  damages  for  molesta- 
tion. The  defence  was  chiefly  rested  on  immemorial  possessioD 
had  by  the  appellants  and  their  tenants,  and  no  exdusive  title  by 
the  respondents.  Held,  though  the  proof  of  possession  on  both 
sides  was  contradictory,  yet,  from  the  presumptive  real  evi- 
dence,  arising  from  the  state  of  the  na/tfra/ marches  on  hillgrouDds, 
the  respondents  had  made  out  their  right,  and  were  entitled  to  in- 
terdict and  to  damages  for  molestation. 

An  action  of  declarator  was  raised  by  the  late  Sir  William 
Ramsay  against  the  appellants,  to  have  it  found  that  the  ap- 
pellants, and  other  feuars  of  Kilry,  had  no  right  of  property, 
or  common  pasturage,  casting  of  fuel,  &c.,  and  pulling 
heather,  over  a  considerable  part  of  the  Forest  of  Alyth, 
belonging  to  him ;  and  to  have  it  found,  "  That  the  boundary 
*'  or  line  of  march  betwixt  the  lands  of  the  Forest  of  Alyth 
'*  and  the  said  lands  of  Drumflognies  or  Drumheads,  belonging 
''  to  the  pursuer,  and  the  lands  and  hill  of  Kilry,  belonging  to 
*'  the  said  Thomas  Whitson,  and  the  other  feuars  and  pro- 
'*  prietors  thereof  after  specified,  and  who  have  right  of  pro- 
"  perty  or  servitude  therein,  runs  as  follows,  viz.  From  the 
"  dykes  of  Ferny  hirst  up  the  burn  of  Kilrie,  as  the  said  bum 
*'  runs  to  the  stripe  or  run  of  water  called  Dock  Latch,  and 
**  from  thence,  as  the  said  Dock  Latch  runs,  ascending  west  to 
'*  the  top  of  the  Hare  HiU,  and  so  west  as  wind  and  weather 
**  shears,  to  the  top  of  the  meckle  hill  called  Knock  ton,  and 
"  from  that  west  to  the  top  of  the  hill  called  BroomhoIn»i 
"  until  it  comes  to  the  marches  betwixt  the  said  Forest  of 
"  Alyth  and  the  lands  belonging  to  the  heritors  of  Glenisla, 
"  and   the  boundaries  being  so  ascertained  and  declared, 
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*'  march  stones  ought  to  be  put  in  at  the  joint  expense  for       1813. 
**  preventing  encroachments  in  time  comingJ 


To  this  action  defences  were  lodged,  stating,  that  the '^'"'■•^"' **^- 
titles  produced  by  the  pursuer  did  not  support  his  bamsat,  && 
claim ;  and,  in  particular,  ^^  that  the  pursuer  has  conclud- 
*'  ed  for  an  extension  of  his  line  of  march  far  beyond 
**  the  bounds  it  has  ever  been  possessed  by  him,  and  which 
"  would  be  an  encroachment  on  the  defenders'  property. 
"  But  as  the  rights  of  parties  must,  in  a  great  measure,  be 
*'  regulated  by  the  possession  they  have  respectively  had,  it 
'*  will  be  proper  that  the  pursuer  give  in  a  condescendence 
''  of  the  possession  he  has  had." 

A  proof  was  allowed  to  both  parties,  and  reported.  After 
which,  the  Lord  Ordinary  pronounced  this  interlocutor : —  May  14,  1799. 
**  Having  considered  the  mutual  memorials  and  proofs,  and 
"  amidst  the  contradictory  testimony  of  the  witnesses,  hav- 
**  ing  chiefly  regard  to  that  which  is  supported  by  the  pre- 
**  sumptive  real  evidence  arising  from  natural  marches  in 
''  bill  grounds,  finds.  That  the  march  betwixt  the  lands  of 
''  SLilry,  belonging  to  the  defenders,  and  the  lands  of  Drum- 
"  head  and  forest  of  Alyth,  belonging  to  the  pursuer,  runs 
*'  from  the  dykes  of  Fernyhirst  up  the  burn  of  Kilry,  to  the 
*'  stripe  or  run  of  water  called  Docklatch ;  then  by  the 
*'  said  stripe,  as  far  as  it  runs  from  thence  to  the  top  of  the 
**  Hare  Hill ;  from  the  top  of  the  Hare  Hill,  as  wind  and 
*'  water  shears,  to  the  top  of  the  hill  called  Knockton  ;  from 
'*  thence  westward  to  the  top  of  the  hill  called  Broomholm ; 
*^  and  along  that  hill  until  it  joins  the  march  betwixt  the 
"  Forest  of  Alyth  and  the  lands  belonging  to  the  heritors  of 
"Glenisla;  and  the  Lord  Ordinary  decerns  and  declares 
'*  accordingly,  and  dispenses  with  a  representation  against 
**  this  interlocutor.^^  On  representation  the  Lord  Ordinary 
adhered.  On  further  representation,  the  Lord  Ordinary  Nov.  12,1800. 
pronounced  this  interlocutor: — *' Finds  that  the  line  of  May  12, 1801. 
"  march  described  in  his  interlocutor,  from  the  hill  of  Knock- 
"  ton  westward,  to  the  top  of  the  hill  called  Broomholm, 
''  and  along  that  hill  until  it  joins  the  march  betwixt  the 
**  Forest  of  Alyth  and  the  lands  belonging  to  the  heritors 
'*  of  Olenisla,  can  only  be  meant  to  ascertain  the  boundary 
"  of  the  pursuer's  property  on  that  quarter ;  but  with- 
'*  out  determining  what  part  on  the  other  side  of  the  line 
*'  may  be  claimed  as  property  by  the  defenders,  and  what 
*'  by  the  heritors  of  Glenisla,  or  those  of  the  Forest  of 
**  Alyth,  who  are  no  parties  to  this  process;  and  with  this 
'  *  explanation  the  Lord  Ordinary  adheres  to  his  interlocutor 
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1813.       ««  of  14th  May  1799."     Two  more  representationB  were  given 
"""""■"""    in,  but  refused.    And,  on  reclaiming  petition  to  the  Court, 

WMITAON     &C 

^/  '  the  Lords  adhered.  And  also  adhered  on  two  further  re- 
RAK9AT,  &c.  claiming  petitions :  an  appeal  was  brought  against  these  in- 
Jane  2  and  terlocutors  to  the  House  of  Lords,  and,  pending  that  appeal, 
Nov.  12,  — .the  appellants  brought  an  action  of  reduction  of  the  decree, 
F^h'  ?Qno^^^"P^'^  ^^^  ground  of  res  noviter  veniens  ad  notitiam. 

An  objection  having  been  taken  in  the  Court  of  Session, 
that  this  action  could  not  proceed  pending  the  appeal  to  the 
House  of  Lords ;  this  appeal  was  allowed  to  be  withdrawn, 
subject  to  the  payment  of  forty  guineas  of  costs.  The 
action  of  reduction  was  then  allowed  to  proceed.  The  de- 
fences stated  to  this  action  were,  1.  That  the  decree  called 
for  could  not  be  produced,  it  being  in  London,  in  conse- 
quence of  the  appellant's  appeal.  2.  That  the  matters  in 
dispute  between  the  parties  were  well  adjudged,  and  deter- 
mined in  regular  form,  in  the  proceedings  which  ended  in 
the  decree  now  under  reduction.  The  res  noviter  founded 
on  was  the  discovery  of  written  evidence,  which  established, 
as  the  appellants  averred,  that  their  authors  had  exclusively 
possessed  the  grounds  in  dispute.  On  the  other  hand,  in 
the  division  of  the  Forest  of  Alyth,  in  1719  and  1761,  it  ap- 
peared the  boundaries  and  marches  had  been  fixed,  and  that 
the  appellants'  authors  did  not  appear  to  object. 
Maj  27, 1806.  ^^e  Lord  Ordinary  assoilzed  the  defenders  from  the  con- 
clusions of  this  reduction.  On  reclaiming  petition,  the  Court 
Jane  13,  ^^  adhered. 

Notwithstanding  these  several  judgments,  the  appellants 
continued  to  pasture  their  cattle  on  the  grounds,  which  had 
been  found  to  belong  to  Sir  William  Ramsay,  as  formerlj» 
whereupon  the  present  action  of  molestation  was  raised,  con- 
cluding that  they  should  be  decerned  to  desist  from  doing  ao 
in  all  time  coming,  and  also  for  damages ;  and,  at  same  time, 
a  suspension  and  interdict  was  presented.  These  actions  ha? • 
Feb.  27, 1805.  ing  been  conjoined,  the  Lord  Ordinary,  of  this  date,  pronoun- 
ced this  interlocutor: — **  Having  heard  parties'  procnraton, 
**  sustains  the  pursuers'  titles,  and  finds,  That  the  defenders 
*'  must  not  trouble  or  molest  the  pursuers  in  possession  of  the 
**  lands  in  question,  or  any  part  thereof,  in  all  time  coming, 
'*  and  decern  accordingly.  And  further,  finds  the  defend- 
'*  era  liable  to  the  pursuers  in  damages,  and  allows  a  conde- 
*'  scendence  thereof  to  be  given  in ;  and  further,  sospendsi 
"  interdicts,  and  discharges  the  chargers,  their  serrants,  or 
"  any  other  employed  by  them,  from  molesting  the  sos- 
*'  ponders  in  the  peaceable  possession  of  any  part  of  the  said 
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lands,  and  from  digging  peats  or  turf  in  the  moss  men-       1813. 
tioned  in  the  suspension,  or  from  carrying  any  that  may 


have  been  dug  there,  and  decerns.    Finds  the  defenders,''""*^"'  *'*'• 
**  chargers   in    the    conjoined    actions,  liable  to  the  pur-  ramsat,  &c. 
"  suers  in  expenses,  and  allows  an  account  thereof  to  beJunel3,l806. 
"  given  in ;  but  supersedes  extract  till  the  sederunt  day  in 
••May  next." 

On  reclaiming  petition,  the  Court  remitted  to  the  Lord 
Ordinary  to  hear  parties  further  on  any  point  not  yet  disposed 
of,  but  quoad  ultra  adhered. 

Against  the  above  interlocutors,  in  all  the  actions,  the  pre- 
sent appeal  was  brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — The  respondent,  Sir  James 
Ramsay,  is  bound  to  make  out  the  affirmative  of  the  conclu- 
sions of  the  summons  of  declarator,  or  he  must  fail  in  his  ac- 
tion. He  has,  however,  not  only  not  done  so,  but  the  plan, 
pursuant  to  which  he  received  his  allotment  of  the  Forest  of 
Alyth, negatives  the  boundary  contended  for  by  him,  which  is 
further  negatived  by  the  testimony  of  many  of  his  own  wit- 
nesses, and  by  the  evidence  of  all  those  examined  on  the  part 
of  the  appellants.  2.  The  only  rights  proved  to  have  been  exer- 
cised by  the  respondents  over  the  ground  in  question  were, 
(1.)  The  erection  of  swine  cruives  on  the  skairs,  which  have 
been  removed.  (2.)  The  cutting  of  some  turf  on  the  stairs, 
in  which  his  tenants  were  interrupted  by  the  proprietors  of 
Kilry,  whose  tenants  also  cut  turf  there.  (3.)  The  pasturing 
of  cattle  by  his  tenants  in  common  with  the  tenants  of  Kilry. 
The  removal  of  the  swine  cruives,  and  the  interruption  in 
cutting  turf,  made  it  impossible  to  contend  that  any  title  by 
possession  could  be  acquired  in  these  instances ;  and  the 
pasturing  of  the  cattle  of  the  respondent's  tenants,  as  ap- 
pears from  the  proof,  was  at  a  period  when  all  the  cattle  in 
the  neighbourhood  pastured  promiscuously,  and  marches 
were  not  kept ;  and  it  is  not  proved  that  any  of  these  rights 
continued  to  be  exercised  for  the  period  of  forty  years, 
which  is  necessary  to  give  a  prescriptive  title  by  possession 
according  to  the  law  of  Scotland.  But  even  if  they  had  con- 
tinued to  be  exercised  without  interruption  for  such  a 
length  of  time,  the  utmost  they  could  confer  on  the  respond- 
ent would  be  a  right  of  servitude,  or  they  might  entitle  the 
respondent  to  insist  for  a  division  of  the  ground  as  a  com- 
mon property,  in  which  division  a^  the  ground  occasionally 
possessed  by  the  appellants  would  be  included  ;  but  the  re- 
spondent is  now  insisting  in  a  declarator  of  exclusive  pro- 
perty without  a  sufficient  title,  and  he  has  totally  failed  in 
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1813.       proving  forty  years  unintemipted  posaessioQ.     3.   At  all 
T"    events,  the  plan  made  out  by  Mr.  Graham  of  Balgowan^  and 

WHIT80N    &C 

V, '     *  delivered  to  the  respondent  when  he  purchased  the  property, 
BAM8AT,  &c  ought  to  have  been  produced,  from  which,  according  to  the 
appellants'  information,  it  would  have  appeared  that  his 
predecessor  did  not  pretend  right  to  the  ground  in  ques- 
tion. 

Pleaded  for  the  Respondents. — As  to  the  original  action, 
the  silence  of  the  proprietors  of  the  lands  of  Kilry,  while 
proceedings  were  taking  place  of  a  very  public  nature,  for 
a  division  of  the  Forest  of  Alyth,  before  different  courts  of 
law,  and  by  arbitration,  during  a  period  of  upwards  of  seventy 
years,  and  their  not  laying  claim  to  any  share  of  the  pro- 
perty to  be  divided,  show  in  the  most  decisive  manner  that 
they  had  no  right  to  claim  a  share  in  such  a  division.  2. 
The  marches  between  the  respondent's  estates  and  the  pro- 
perties of  the  appellants,  are  established  in  the  most  clear 
and  explicit  manner  by  the  witnesses  adduced  in  his  behalf; 
though  some  contradictory  evidence  appears  in  behalf  of 
the  appellants,  yet  it  is  not  of  so  decisive  a  character  as  that 
on  the  other  side  ;  and  the  respondent's  witnesses  are,  from 
their  superior  means  of  information,  or  from  their  situations, 
more  entitled  to  credit  than  those  examined  by  the  appel* 
lants.  There  is  also  evidence  tending  to  show  that  some  of 
the  marches  contended  for  by  the  appellants,  had  reference 
to  the  boundaries  of  persons  in  former  times,  claiming  an 
interest  in  the  Forest  of  Alyth,  who  are  no  parties  in  the 
present  cause  ;  the  evidence  adduced  by  the  respondents  is 
also  supported  by  the  nature  and  situation  of  the  marches 
concluded  for,  and  by  the  names  of  the  ground  now  in  die* 
pute ;  while  some  of  the  best  informed  of  the  witnesses  on 
the  other  side  are  not  agreed  as  to  the  marches  which  the 
appellants  wish  to  set  up  by  their  evidence.  3.  The  third 
reclaiming  petition  of  the  defenders  in  that  action  was 
justly  refused  by  the  Court  as  contrary  to  the  act  of  sede- 
runt, or  rule  of  Court  for  the  regulation  of  their  proceed- 
ings. The  matter  of  fact  therein  stated  was  not  new  matter 
of  fact,  but  had  already  been  argued  upon  by  both  parties. 
4.  The  claim  for  the  joint  pasturage  was  never  started  till 
after  the  proof  was  concluded  in  the  cause ;  this  pasturage 
was  merely  by  sufferance  on  both  sides,  and  created  no 
servitude.  It  would  at  le^ast  operate  as  strongly  against  the 
appellant  as  to  his  property  as  in  his  favour ;  for,  if  estab- 
lished, not  only  the  respondent,  but  other  proprietors,  would 
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be  ontitled  to  a  similar  right  of  pasturage  over  the  lands  of  1813* 
Eihry.  As  to  the  redaction.  The  matter  alleged  as  iioviter 
veniens  ad  notitiam  was  sach  as  might  have  been  broaght 
forward  in  the  former  cause  with  a  very  slight  exertion  of  allan,  &c. 
industry ;  and,  on  this  ground  alone,  it  ought  to  have  been 
rejected  by  the  Court.  Besides,  the  matter  was  objection- 
able itself.  It  was  the  ex  parte  depositions  of  witnesses, 
without  its  being  known  in  what  cause  they  were  given. 
And  whatever  the  import  of  these  might  have  been,  they 
could  have  no  weight  in  this  cause. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  be, 
and  the  same  are  hereby  affirmed. 
For  the  Appellants,     Wm.    Adam^   John    Hagart,   Fra. 

Homer, 
For  Respondents,  Sir  Samuel  Romilly,  David  Douglas, 

NoTB. — ^Unreported  in  the  Court  of  Session. 


Christopher  Smyth,  Writer  in  Dumfries,       Appellant ; 
John  Alla.n,  Merchant  in  Dumfries ;  Mat-^ 

THBW  Palmer,  in  Drumdreg;  and  David >  Respondents. 

Glen,  Writer  in  Dumfries,  .  ) 

House  of  Lords,  10th  May  1813. 

Property  —  Road— Moss  Ground  —  Part  and  Pertinent -~ 
Parole  Testimony. — (1.)  A  party  claimed  exclusive  right  to 
a  stripe  of  ground  along  a  ditch  or  wall.  And  also  a  piece  of 
moss  ground,  as  part  and  pertinent  of  his  property.  He  held  a 
bounding  charter,  and  failed  to  prove  forty  years'  possession. 
Held  that  he  had  no  claim.  (2.)  He  also  claimed  exclusive  right 
to  a  road  ;  he  could  show  no  written  title  to  this,  hut  offered  parole 
evidence  that  his  predecessor  had,  along  with  another,  purdiased 
the  ground  for  the  road.  Held  this  parole  evidence  insufficient 
against  the  respondents'  possession  and  use  of  the  road  as  a  perti- 
nent of  their  property. 

A  claim  was  made  by  the  appellant  to  the  property  of  a 
c^ertain  piece  of  moss  ground,  within  the  territory  of  the 
burgh  of  Dumfries.  2.  To  a  ditch  on  the  boundary  Mne  of 
his  property,  called  Deadmanshirst  or  Lochisle.  3.  To  ex- 
clusive right  to  a  road  intersecting  the  appellant's  and  the 
respondents'  lands. 

What  was  called  a  ditch  by  the  appellant,  consisted  of  a 
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*®^^-       stripe  of  land,  three  feet  broad,  between  the  dike  that 


^^j^^  bounds  Deadmanshirst  and  a  ditch,  within  the  respondents, 
«.  Allan  and  Palmer's  properties, — ^the  dike  being  the  bonn- 
ALLAN,  &c.  dary  of  the  two  properties.  The  moss  ground  marked  C.  on 
the  plan,  also  claimed  by  the  appellant,  belonged  to  the  re- 
spondent Glen,  as  acquired  by  him  from  the  burgh  of  Dam- 
fries.  And  the  road  in  question  was  a  road  which  lay  in* 
tersected  between  Glen's  property  and  the  appellant's,  and 
all  of  which  the  appellant  claimed  exclusive  right  to,  as  part 
and  pertinent  of  his  property,'  and  as  having  been  possessed 
as  such  for  time  immemorial. 

The  appellant  having  proceeded  to  dig  pits  or  holes  with- 
in the  stripe  of  ground  belonging  to  Allan  and  Palmer,  they 
presented  a  petition  to  the  magistrates  and  council  of  Dum- 
fries (who  were  the  parties  from  whom  Allan  derived  his 
right),  praying  to  prohibit  and  discharge  him  from  disturb- 
ing their  possession. 

The  appellant'*s  answer  was,  that  notwithstanding  the 
ground  lay  on  the  outerside  of  the  bounding  or  march-dike 
of  Deadmanshirst,  yet  it  is  a  portion  of  these  lands,  and  be- 
longed to  him  as  the  proprietor  thereof.  This  assertion  was 
denied,  the  respondents  alleging  that  the  ground  had  been 
possessed  as  their  property,  at  least  since  the  date  of  their 
feu-charters  in  1763.  The  magistrates  granted  an  interim 
interdict,  and  remitted  to  a  Committee  of  their  body,  to  allow 
a  proof,  to  visit  the  subjects  in  dispute,  and  finally  to  deter- 
mine the  premises.     A  proof  was  allowed  accordingly.     And 

April  15,1802.  the  Committee,  in  the  first  place,  pronounced  this  judgment : 
— "  In  respect  the  petitioners  have  proved  possession  of  the 
"  pieces  of  ground  in  dispute,  for  more  than  seven  yean, 
"  continue  the  interdicts  formerly  granted  in  time  coming, 
"  and  ordain  the  respondent  to  fill  up  the  pits  or  holes 
**  complained  of  within  eight  days  from  this  date,  and  de- 
'*  corn  accordingly,  but  find  no  expenses  due,  except  the  dues 
**  of  extract,  for  which  decern  against  the  respondent 
"  Smyth." 

The  appellant  removed  the  case  to  the  Court  of  Session 
by  advocation,  and  brought  a  declarator,  which  being  con- 
joined, the  Lord  Ordinary  pronounced  this  interlocutor:— 

July  9,  1803.  «4  Having  considered  the  condescendence  and  answers 
''  thereto,  and  the  whole  process,  in  the  declarator  assoilzies 
**  the  defenders  and  decerns;  and  in  the  advocation  advo- 
"  cates  the  cause,  and  continues  the  interdict ;  finds  the  por- 
"  suer  liable  in  expenses,  and  allows  an  account  of  the  same 
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**  to  be  given  in,  but  Rupersedes  extract  till  the  third  sede-       1813. 
"  rant  day  in  November  next."  

On  representation,  offering  farther  proof  as  to  the  pes-      ^^ytb 
session  of  the  moss,  the  Lord  Ordinary  allowed  a  proof  to  allan,  &c. 
both  parties,  upon   considering  which,  ho  adhered  to  his  Jalj  3,  1805. 
former  interlocutor.     And,  upon  reclaiming  petition  to  the 
Court,  the  Lords  adhered,  and  refused  the  prayer  of  the  Nov.  20,1805. 
petition. 

Against    these    interlocutors    the    present    appeal   was 
brought  to  the  House  of  Lords. 

Pleaded/or  the  Appellant. — As  to  the  stripe  of  ground,  it 
is  a  general  practice,  in  enclosing  the  burgh  roads  of  Dum- 
fries, to  raise  the  dike  out  of  the  ditch  or  sheugh^  and  it  is 
clearly  instructed  by  the  evidence  that  this  practice  was  ob- 
served in  enclosing  the  lands  of  Deadmanshirst.  Further^ 
it  is  instructed  that  the  dike  has  been  always  repaired  by 
the  proprietors  of  Deadmanshirst  with  the  materials  taken 
from  the  ditch  or  sheugh  in  dispute ;  and  that  these  proprie- 
tors reaped  the  grass  which  grew  on  the  ditch,  and  on  the 
brow  of  the  ditch  beyond  it.  2.  As  to  the  moss  ground, 
this  belongs  to  the  appellant,  as  part  and  pertinent  of  his 
principal  subject;  and  the  respondent  Mr.  Glen,  in  laying 
claim  thereto,  transgresses  the  limits  of  his  property,  as 
pointed  out  in  his  own  title  deeds.  3.  The  road  in  dispute 
is  the  appellant's  private  property ;  the  same  having  been 
purchased  by  one  of  his  authors,  Mr.  Riddle,  and  enjoyed  by 
his  successors,  as  their  exclusive  right ;  cross  bars  having 
been  put  upon  it  by  them  to  prevent  others  from  using  i( 
without  their  leave  ;  and  any  acts  of  possession  by  the  res- 
pondent Glen,  are  proved  to  have  arisen  from  mere  tolerance. 

Pleaded  by  the  Respondents. — With  regard  to  the  stripe 
of  land,  if  any  difficulty  arose  from  the  smallness  of  the 
stripe  in  question,  this  has  been  entirely  removed  by  the 
proof  of  possession  had  by  the  former  author,  and  by  the 
respondents'  tenants.  The  witnesses  Richardson,  Walker, 
Glassel,  Tait,  Carruthers,  and  Stein,  depone  to  the  respon- 
dents' possessing,  by  ploughing  up  close  to  the  very  wall. 
Besides,  in  the  title  deeds  of  both  parties,  the  dike  of  Dead- 
manshirst is  described  to  be  the  boundary  between  the  two 
properties.  The  appellant  cannot  claim  a  right  of  property 
beyond  his  own  boundary.  An  adjacent  subject  may  be  ac- 
quired, as  part  and  pertinent  of  another,  by  possession  for 
forty  years,  but  not  where  the  property  of  the  party  claim- 
ing is  held  by  a  boundary  charter  which  excludes  all  be- 
yond.    2.  As  to  the  moss  ground  C,  the  subject  conveyed  to 
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1813.       Mr.  Riddle,  the  appellant's  author,  is  the  park  or  enclosure 
""""""^    of  Deadmanshirst,  of  which  the  moss  ground  C  is  no  part, 
^.  consequently,  supposing  Mr.  Glen  could  not  show  this  piece 

ALLAv,  Sic.  of  ground  to  be  his,  it  manifestly  could  not  benefit  the  ap- 
pellant, but  it  would  revert  back  to  the  burgh  of  Dumfries. 
The  appellant  has  no  interest^  therefore,  to  challenge  his 
right ;  but,  in  point  of  fact,   the  ground  in  question  was 
conveyed  to  the  respondent  Glen  by  the  charter  1763.    No 
doubt  the  appellant  pleads  possession  as  part  and  pertinent 
of  his  property,  but,  as  already  noticed,  he  cannot  claim  on 
this  ground,  because,  1st,  He  has  a  bounding  charter ;  and, 
2.  Because  if  his  charter  was  not  a  bounding  one,  he  has 
not  proved  possession  for  forty  years.    3.  The  appellant  has 
not  proved  an  exclusive  right  to  the  road  described  in  his 
summons.    Some  of  the  witnesses  depone  to  the  purchase 
of  the  ground,  on  which  this  road  is  formed,  by  Mr.  Riddle, 
his  author,  and  Mr.  Copland  of  CoUieston.    But,  by  the  law 
of  Scotland,  the  title  to  an  heritable  subject  cannot  be  made 
out  by  parole  testimony ;  and  the  proof  amounts  to  no  more 
than  that  a  servitude  in  favour  of  these  gentlemen  was  con- 
ferred by  Swan,  the  proprietor  of  the  ground.     Such  right 
in  Messrs.  Copland  and  Riddle  is  not  incompatible,  but  per- 
fectly consistent  with  a  similar  one  being  acquired  by  the 
respondent  Glen.    It  is  proved  that  the  possession  of  the 
respondent  and  his  tenant  was  nearly  coeval  with  the  forma- 
tion of  the  road  itself;  and  there  is  no  evidence  of  any  in- 
terruption or  challenge  of  their  right,  except  what  is  mea« 
tioned  by  John  Dickson,  the  former  proprietor  of  Deadmans* 
hirst,  that  his  father,  on  one  occasion,  prevented  Robert 
Muir,  the  tenant  of  the  respondent,  from  driving  his  cattle 
along  the  road.    But  he  deponed,  that  since  he  first  knew 
the  properties  in  question,  Mr.  Glen  and  his  tenants  have 
been  in  use  of  driving  their  cattle  up  and  down  said  roid, 
and  that  he  never  challenged  them  for  so  doing  except  in 
the  above  instance.  | 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  oomplained 

of  be,  and  the  same  are  hereby  affirmed,  with  £100 

costs. 

For  the  Appellant,  Wm.  Adam,  Tho.   W.  Baird. 
For  the  Respondents,  Robert  Corbet. 

NoTB.— Unreported  in  the  Court  of  Sesoon. 
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1813. 


H'ADAH 

V, 


Albxandbr  M'Adam,  Esq.,  Apparent  Heir^ 

of   Tailzie    and   Provision   to    QniNTiN>  Appellant ; 

M'Adam,  Esq.  of  Craigengillan,  )  walkbr,  &c. 

Elizabeth  Walker,  designing  herself  Wi-  . 
dow  of  the  said  Quintin  M' Adam,  and  # 
her  Children,  and  Sir  William  Cunyng-  ^Respondents. 
hamb,    Bart.,   and   Others,   Tutors    andi 
Curators  to  the  said  Children,        .  J 

House  of  Lords,  24th  March  1813. 

Bbcall  of  SBauBSTRATioN. — CircumstaDces  in  which  a  sequestration 
of  real  estate  was  recalled,  for  which  diere  had  been  a  competition. 

John  M^Adam  executed  a  strict  entail  of  his  estate  of 
Craigengillan  in  favour  of  his  own  children ;  whom  failing, 
upon  the  appellant,  his  nephew. 

It  was  alleged  by  the  appellant,  that  Quintin  M^Adam, 
the  only  son  of  John,  succeeded  in  1789,  and  made  up  titles 
under  the  entail,  and,  in  virtue  thereof,  possessed  the  estate 
until  the  22d  March  1802,  when  he  put  an  end  to  his  own 
existence,  by  discharging  a  pistol  into  his  mouth. 

The  appellant  further  alleged  that  he  was  never  married, 
but  that  he  had  natural  children,  by  different  country  girls, 
and  two  of  these  children  were  resident  in  bis  mansion  house 
of  Barbeth,  with  their  mother,  at  the  time  of  his  death. 
That  this  lady,  Elizabeth  Walker,  insisted  upon  keeping 
possession,  upon  the  pretence  that  Mr.  M'Adam,  on  the  very 
day  when  he  shot  himself,  and  within  an  hour  or  two  of  his 
committing  the  act,  had  made  a  declaration,  in  presence  of 
some  of  his  servants,  that  he  was  married  to  Elizabeth  Walker, 
whereby,  it  was  said,  her  children  were  legitimated. 

In  these  circumstances,  the  appellant,  who  was  the  nomi« 
natim  heir  apparent  of  tailzie,  proceeded  to  assume  posses- 
sion in  that  character;  but  being  opposed  by  Elizabeth 
Walker,  he  presented  a  petition  to  the  Sheriff  of  the  county 
in  which  the  mansion  house  was,  praying  for  instant  delivery 
of  the  keys  of  the  charter  chest,  and  other  repositories,  and 
to  decern  them  to  lodge  the  same  in  the  hands  of  the  clerk 
of  Court,  and  praying  to  decern  Mrs.  Walker  to  remove  from 
the  mansion  bouse.  The  Sheriff  allowed  inventories  to  be 
taken.  Of  this  judgment  the  tutors  brought  an  advoca- 
tion, and  the  Court  found  (8th  June)  neither  party  entitled 
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1813.      to  the  possession  of  the  entailed  estates  or  the  title  dcedii. 

,  The  appellant  also  brought  an  advocation,  but  it  was  refused, 

p,  of  same  date. 

ifrALKBR,  &c.      In  the  meantime,  a  competition  of  brieres  was  going  on 

before  the  Macers,  between  the  appellant  and  Catherine 

M'Adam,  eldest  daughter  of  the  said  Quintin  M*Adam.    In 

July  1805.    ijijggQ  brieves  the  Lords  sisted  proceedings  "  till  a  decreet 

**  of  declarator  is  produced,  ascertaining  the  legitimacy  or 

*'  illegitimacy  of  the  claimant,  Catherine  M^Adam." 

The  appellant  then  applied  by  petition  to  the  Court  of 
Session  to  sequestrate  the  estate,  and  this  interlocutor  was 

ju  J  II, pronounced:  "  The  Lords  having  advised  this  petition,  they 

"  sequestrate  the  whole  entailed  estate  of  Craigengillan,  and 
*'  appoint  Mr.  Crawford  Tait,  writer  to  the  Signet,  to  be  ja« 
''  dicial  factor  thereon,  with  the  usual  powers,  he  finding 
"  caution  before  extract." 

The  declarator  of  marriage  and  legitimacy  was  proceed- 
ing in  the  Court,  and,  on  16th  April  1806,  was  decided  in 
favour  of  Elizabeth  Walker,  in  the  Commissary  Court,  and  on 
13th  Nov.  1806  and  4th  March  1807,  in  the  Court  of  Session. 
Mrs.  Elizabeth  Walker  had  given  birth  to  a  son  after  the 
death  of  Mr.  M'Adam,  and  tutors  and  curators  having  been  ap- 
pointed to  the  son  (Quintin),  a  petition  was  presented  to  the 
Court  to  recall  the  sequestration  of  the  entailed  estate,  and 
to  find  that  the  tutors  and  curators  for  Quintin  M'Adam  are 
entitled  to  possession  of  the  same.  After  answers  were 
lodged  to  this  petition,  the  Court  pronounced  this  interlocn- 
Mar.  11,1807  ^^^ :  "Recall  the  sequestration  of  the  entailed  estate  of 
"  Craigengillan  and  appointment  of  the  judicial  factor  there- 
"  on,  and  find  the  petitioners,  as  tutors  for  Quintin  M*Adam, 
"  are  entitled  to  possession." 

Against  this  interlocutor  the  present  appeal  was  brought, 
chiefly  grounded  on  the  allegation  that  it  was  premature, 
pending  an  appeal  to  the  House  of  Lords,  to  recall  the  se- 
questration, and  to  find  the  respondents  entitled  to  possession 
of  the  estate.  The  answer  made  to  this  was,  that  the  seques- 
tration was  awarded  before  any  evidence  of  the  legitimacy  of 
Mr.  M^Adam's  children  had  been  led ;  but  now  that  this 
evidence  had  been  taken,  and  had  been  held  to  be  conda- 
sive  in  establishing  the  legitimacy,  the  Court  were  entitled 
to  act  upon  that  evidence  and  upon  the  whole  eircoro- 
stances. 

After  hearing  counsel,  it  was 
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Ordered  and  adjudged  that  the  interlocutor  complained        ihi3. 
of  be,  and  the  same  is  hereby,  affirmed. 


m'adam 

V. 


For  the  Appellant,  Henry  Erskine^  John  Clerk.  walkeb  &c. 

For  the  Respondents,  Sir  Sam,  Romilly,  Ad.  Rolland, 

Geo.  Cranstoun^  Tho.  Thomson. 


[Dew's  RoporlH*  et  Mor.  App.  Proof,  No.  3.  and  4.] 

Alexander  M*Adam,  Esq.,  Apparent  Heir) 

of   Tailzie    and    Provision    to    QcintinV  Appellant; 

M'Adam,  Esq.  of  Craigengillan,  ) 

Elizabeth  Walker,  designing  herself  Wi-^ 

dow  of  the  said  Qdintin  M'Adam,  Esq.,(.  Respondents. 

and  Others,  .  .  .  j 

House  of  Lords,  21st  May  1813. 

Marriage — Legitimacy — Proof — Insanity. — (1.)  Circumstances 
in  which  a  man  made  marriage  with  a  person  then  living  with 
him,  and  who  had  bom  him  two  children,  and  who  was  pregnant 
with  a  third,  by  declaring  before  witnesses,  called  in  to  witness 
the  ceremony,  that  he  ^'  took  them  to  witness  that  this  is  his  law- 
**  ful  married  wife,  and  the  children  by  her,  his  lawful  children ;" 
and  this  declaration  being  assented  to  on  the  other  part,  was  held 
as  a  lawful  marriage.  (2.)  The  gentleman  having  shot  himself 
a  few  hours  thereafter,  the  plea  of  insanity  was  set  up  against  the 
marriage,  but  held  this  was  not  proved.  (3.)  It  was  contended 
that  a  marriage,  celebrated  in  this  form,  was,  like  a  promise,  inca- 
pable of  being  proved  by  parole  evidence  alone,  without  some  writ- 
ing or  acknowledged  solemnity  to  support  it :  Held  that  parole  was 
competent.  (4.)  In  the  proof  the  appellant  offered  to  prove  con- 
stitutional tendency  to  insanity  in  the  deceased's  family,  by  offering 
evidence  as  to  the  insanity  of  his  progenitors,  but  the  Court  held  it 
incompetent  to  prove  the  insanity  of  M'Adam  by  such  facts.  Af- 
firmed in  the  House  of  Lords  except  as  to  the  fourth  point. 

By  deed  of  entail,  the  estate  of  Craigengillan  and  others 
had  been  destined  to  Quintin  M'Adam  and  other  heirs, 


*  Some  cases  in  Dow  are  imperfectly  reported.    These  will  be 
reported  here,  in  order  to  supply  omissions. 


x'adam 
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ISid.       "  whom  failing,  to  Alexander  M'Adam  (the  appellant),  and 
•*  the  heirs  male  of  his  body." 

The  deceased  Quintin  M*Adam,  it  was  alleged,  had  never 

WALKER,  &c. married,   but  had  several  natural  children.     One,  a  son, 

born  of  Mary  M'Whirter ;  and  of  his  connection,  sometime 

thereafter,  with  Elizabeth  Walker,  there  were  two  daughters 

born  before  his  death,  and  a  son  born  ajier  that  event. 

Mrs.  Elizabeth  Walker  raised  the  present  declarator  of 
marriage,  to  have  it  found  and  declared  that  she  was  law- 
fully married  to  Mr.  M'Adam,  and  that  her  daughters,  Ca- 
therine and  Jane,  and  the  child  or  children  in  uiero  of  the 
said  Elizabeth  Walker,  were  the  lawful  children  of  the  said 
marriage. 

Elizabeth  Walker  had  lived  with  Mr.  M^Adam  for  several 
years,  and  at  the  time  (March  1805)  when  the  act  she 
founded  on  as  establishing  her  marriage  was  performed,  she 
was  then  pregnant,  and  was  a  few  months  thereafter  deliver- 
ed of  a  son.  He  had  frequently  expressed  not  only  to  her- 
self but  to  others,  that  he  intended  to  marry  her,  in  order 
to  render  his  children  legitimate,  and  his  connection  with 
their  mother  honourable,  and  this  was  established  by 
the  proof.  In  pursuance  of  this  resolution  he  wrote  the 
following  letter  to  his  law  agent,  Mr.  Smith,  '*  Berbeth, 
"  2l8t  March  1805.  Dear  Sir,  As  I  intend  to  marry 
**  Miss  Walker  immediately,  come  out  as  soon  as  you 
*'  receive  this,  and  bring  stamped  paper  to  write  the  con- 
"  tract,  and  every  thing  requisite  to  draw  up  a  deed,  to 
"  leave  the  whole  of  my  landed  property  that  I  now  have, 
"  or  may  afterwards  acquire,  strictly  entailed. — I  am,  Dear 
"  Sir,  your's  sincerely,  Q.  M^Adam.  Mention  this  to  no  per- 
"  son,  not  even  your  son."     Q.  M." 

This  letter  was  posted  for  Edinburgh  the  same  evening, 
and  was  received  by  Mr.  Smith  on  the  24th.  But,  on  the 
morning  of  the  22d  March,  when  at  breakfast,  the  de- 
ceased stated  to  the  respondent  that  he  wished  to  declare 
their  marriage  immediately,  without  waiting  for  Mr.  Smith's 
arrival ;  and  she  having  expressed  her  consent,  Mr.  M^Adam, 
"  between  the  hours  of  ten  and  eleven  o'clock  of  the  forenoon 
"  of  that  day,"  desired  his  house  servant,  George  Ramsay,  to 
call  in  three  of  his  men  servants.  When  these  persons  had 
come  into  the  dining  room,  Mr.  M^Adam  told  them  that  he 
had  called  them  to  be  witnesses  to  his  marriage  ;  and  imme- 
diately thereafter  asked  Elizabeth  Walker  to  rise  up,  which 
she  did ;  and  having  given  her  hand  to  Mr.  M^Adam,  he 
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holding  it,  said,  ^'  I  take  you  three  to  witness  that  this  is  my       1813. 
"  lawful  married  wife,  and  the  children  by  her  are  my  lawful  - 

"  children ;"  which  acknowledgment  and  declaration  on  his  ^'^^^^ 
part  was  explicitly  assented  to  and  acquiesced  in  by  the  said  walkbr,  ke. 
Elizabeth  Walker ;  and,  on  the  coming  in  of  Margaret  Wylie, 
for  whom  he  had  also  sent  to  be  a  witness,  this  same  decla- 
ration was  repeated  a  second  time  ante  omnia.  Thereafter 
Mr.  M'Adam  went  out  to  see  his  workmen,  and  calling  at 
the  house  of  David  Woodbum  at  Bellsbank,  informed  him 
that  he  had  declared  their  marriage,  whereupon  Mr.  Wood- 
burn  said  he  had  heard  so  from  one  of  the  witnesses,  and 
wished  him  much  joy.  He  then  asked  Woodburn  to  dine 
with  him  that  day  at  Berbeth. 

Mr.  M'Adam  returned  to  Berbeth  house  between  three 
and  four  o^clock.  One  of  the  servants  heard,  a  short  time 
afterwards,  the  report  of  a  pistol,  but  took  no  further 
notice  until  the  time  when  the  dinner  was  laid  ;  and,  on  go- 
ing up  stairs  where  Mr.  M^Adam  was,  to  inform  him  of  the 
fact,  he  found  him  lying  on  the  top  of  the  staircase  dead, 
with  two  pistols  in  his  hand,  and  one  found  discharged. 

Various  proceedings  occurred,  and  proof  was  allowed,  not 
only  of  the  marriage,  but  also  of  the  allegation  of  insanity 
made  by  the  appellant,  as  incapacitating  him  from  entering 
into  a  marriage.  The  appellant  also  offered  to  prove  a  con. 
stitutional  tendency  to  insanity,  by  offering  evidence  as  to 
the  insanity  of  his  progenitors,  but  this  was  not  allowed 
by  the  Court.  Jan.  20, 1806. 

On  the  whole  cause,  the  appellantmaintainedthreegrounds: 

1.  That  the  deceased  was,  from  insanity  or  mental  de- 
rangement, incapable  of  contracting  a  marriage  at  the  time 
when  the  pretended  marriage  with  Miss  Walker  took  place. 

2.  That  the  appellant  ought  to  have  been  allowed  the 
farther  proofs  he  offered  with  respect  to  that  insanity. 

3.  That  the  respondents  had  not  proved  the  pretended 
marriage  by  any  competent  and  legal  mode  by  which  mar- 
riage can  be  constituted  in  Scotland ;  and  that  parole  testi* 
mony  was  incompetent  to  prove  a  marriage  in  the  way  this  is 
said  to  have  been  gone  into. 

The  Commissaries  pronounced  this  interlocutor : — "  Hav-  April]6,1806. 
**  ing  resumed  consideration  of  this  cause,  with  the  produc- 
**  tions  and  proof  for  both  parties,  and  whole  process,  find  it 
**  proven  by  real  evidence,  that  some  years  prior  to  the  year 
''  1805,  the  late  Quintin  M'Adam  had  formed  a  resolution 
"'  of  making  the  pursuer,  Elizabeth  Walker,  his  wife,  and 
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1813.       *'  legitimating  the  children  which  she  had  born  to  him  at 
**  some  future  period :  Find  it  clearly  proven^^  that  on  the 


m'adam  «.  forenoon  of  the  22d  day  of  March  1806,  Mr.  M*Adam  car- 
WALKER  &c.  "  "®^  ^^^^  purpose  into  execution,  by  joining  his  bands  with 
'*  those  of  the  pursuer  and  declaring  her  to  be  his  wife,  and 
**  her  children  his  lawful  children,  in  presence  of  several 
*'  persons  whom  he  had  called  up  to  his  dining  room  to  be 
'*  witnesses  to  this  declaration  :  Find  that  this  declaration 
"  was  made  in  the  most  solemn,  serious,  and  deliberate 
"  manner ;  that  the  late  Mr.  M'Adam  was  in  his  perfect 
**  sound  mind ;  that  the  deportment  of  the  pursuer  clearly 
'*  indicated  her  approbation  of  what  Mr.  M^Adam  had  done ; 
'*  that  on  this  occasion  Mr.  M'Adam  and  the  pursuer  mn- 
**  tually  accepted  of  each  other  as  husband  and  wife :  Find 
"  these  facts  relevant  to  infer  marriage  betwixt  the  late  Mr. 
'*  M^Adam  and  the  pursuer ;  that  by  this  declaration  the 
**  status  of  the  pursuer  as  his  wife,  and  of  her  children  as  his 
**  lawful  children,  was  fixed,  and  could  not  be  affected  by 
'*  any  subsequent  act  of  Mr.  M'Adam  :  Find  the  condescen- 
*'  dence  on  which  the  defence  was  founded  not  proven,  and 
*'  repel  the  defence,  and  decern  in  the  conclusions  of  the 
"  marriage  and  legitimacy  in  terms  of  the  libel." 

The  proof  upon  which  the  above  interlocutor  of  the  Com- 
missaries proceeded  was  part  parole  and  part  by  writing. 
There  were  the  following  letters  adduced  to  prove  Mr. 
M' Adam's  ultimate  views  in  regai  d  to  Miss  Walker  :  To  Mr. 
Smith,  his  Edinburgh  agent,  he  wrote,—**  16th  Feb.  1800. 
''  Dear  Sir,  I  am  going  to  take  a  girl  into  keeping :  Her  name 
"  is  Elizabeth  Walker,  daughter  of  the  late  John  Walker  in 
"  Knockdon,  parish  of  Straiten.  Get  two  bonds  wrote  in- 
**  stantly,  and  be  sure  to  send  them  by  the  very  first  post  to 
**  Ayr,  binding  me  and  my  heirs  to  pay  her  sixty  guineas 
"  yearly  so  long  as  she  lives.  Write  them  so,  that  if  I  at 
"  any  time  marry  her  that  she  gets  no  more  jointure,  unless 
''  provided  by  a  subsequent  deed.  I  mean  by  that,  to  pre- 
'*  vent  any  claim  to  a  third  of  the  moveables.  I  suppose  it 
*'  can  be  done  ;  if  not,  write  them  as  you  see  best.  Be  sure 
**  that  they  arrive  at  Ayr  on  Wednesday  or  Thursday  at  fmr- 
'*  thest.  1  shall  be  in  Edinburgh  the  first  week  of  March, 
*'  and  will  bring  in  the  will ;  but  is  it  not  better  to  allow  it 
"  to  remain  as  it  is^  until  we  see  what  this  produces  ?  I  re- 
'*  main,  Q.  Macadam."  Another  letter  to  Elizabeth  Walker's 
Feb.  21, 1800. brother  was  in  these  terms:—"  Dear  James,  You  will  per- 
"  haps  be  surprised  when  I  tell  you  your  sister  has  come  lo 
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"  live  with  me.     But  I  hope  you  will  not  be  angry  when  I       I813. 
"  assure  you  that  I  jnean  to  behave  to  her  in  the  most  hon- 


•*  ourable  manner.     I  have  already  settled  sixty  guineas  on     m'adam 
"  her  yearly  during  her  life.     I  have  made  her  no  promise  oj  walker,  &c. 
•*  marriage^  but  it  is  very  probable  it  will  end  in  that.     She 
"  and  I  would  be  very  happy  you  would  come  over  to-day, 
**  and  if  there  be  any  further  explanation  you  wish,  I  shall  be 
*•  glad  to  make  it  you.     I  am,  Q.  Macadam." 

Previous  to  the  delivery  of  her  first  daughter  in  the 
month  of  January  1801,  Mr.  Macadam  wrote  to  his  Edin- 
burgh agent  in  the  following  terms :— *'  Berbeth,  19th  Jan. 
**  1801.  Miss  Walker  will  lie  in  in  a  few  days ;  if  I  get  the 
*'  minister  of  the  parish  to  christen  the  child,  and  pay  the 
"  fine  for  a  bastard  child,  will  that,  in  the  event  of  my  ever 
"  wishing  to  declare  a  marriage,  have  any  effect  of  illegitimat- 
*'  ing  that  child,  or  will  it  do  it?  Answer  this  immediately, 
**  it  is  the  only  part  of  the  letter  that  requires  an  answer."  To 
this  letter  Mr.  Smilli  immediately  wrote  the  following  an- 
swer : — "  Edinburgh,  22d  January  1801.  Dear  Sir,  I  am 
•'  this  day  favoured  with  yours  of  the  19th.  Upon  Miss 
•*  Walker's  inlying,  and  your  getting  the  minister  to  baptize 
•'  the  child,  and  your  paying  the  fine  for  a  natural  child,  all 
*•  this  will  not  prevent  your  afterwards  legitimating  the  child, 
**  by  declaring  a  marriage,  in  case  you  should  afterwards 
**  choose  to  do  so.  From  the  time  of  the  declaration  of 
'*  marriage  the  legitimacy  of  the  child  draws  back  to  its 
*•  birth,  provided  no  other  marriage  has  intervened." 

Then  there  followed  the  evidence  of  county  gentlemen, 
who  had  dined  at  Berbeth,  and  who  gave  evidence  to  Eliza- 
beth Walker  sitting  at  table,  and  to  Mr.  Macadam  becoming, 
particularly  for  the  two  years  previous  to  his  death,  more 
kind  and  attentive.  Several  witnesses  spoke  also  to  his  hav- 
ing conversed  with  them  in  a  manner  which  led  to  the  con- 
clusion that  ho  had  an  intention  to  marry  Elizabeth  Walker, 
in  order  to  legitimate  his  children. 

As  to  the  plea  of  insanity,  evidence  was  adduced  that  Mr. 
Macadam  was  a  man  of  superior  abilities  and  soundness  of 
judgment;  and  this  was  followed  by  the  evidence  of  the 
declaration  of  marriage,  as  above  set  forth. 

Against  the  interlocutor  of  the  Commissaries,  a  bill  of  ad- 
vocation was  brought,  but  the  Lord  Ordinary  refused  the  Nov.  13,1806. 
bill,  and,  on  reclaiming  petition,  the  Court  adhered.   In  pro-  Mar.  4. 1807. 
nouncing  this  judgment,  the  Lords  of  the  Court  of  Session 
delivered  the  following  opinions : — 
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1813. 


Opinions  of  the  Judges : — 

x'adax        Thb  Lord  Justice  Clerk  (Hope). — '^  The  facts  proved  in  this  case 
^'    •      are  sufficient  to  constitute  a  legal  marriage.    I  therefore  lay  it  down  as 
'      '  a  fixed  proposition,  that  here  there  is  a  marriage  unless  set  aside, 
which  we  are  desired  to  do,  on  an  objection  of  the  insanity  of  Mr. 
Macadam ;  but  there  is  not  the  slightest  ground  to  presume  that  he 
was  so  at  the  period  of  the  declaration,  nor  the  smallest  idea  of  it  in 
his  former  life.   It  appears  that  he  had  at  Dollars  a  frensy,  for  which, 
however,  there  is  assigned  a  sufficient  cause.    He  remained  always 
in  a  firm  state,  at  least  to  the  date  of  the  declaration.     The  connec- 
tion he  formed  was  with  a  woman  whom  he  himself  had  seduced. 
By  her  he  had  children.     His  conduct  shows  plainly  that  his  attach- 
ment to  her  was  strengthened  by  the  propriety  of  her  behariour ; 
she  bore  him  children,  and  he  then  took  his  resolution.    For  some 
reason,  which  I  can  suspect,  but  which  is  not  explained,  he  did  not 
wait  for  Mr  Smith  to  make  out  his  marriage  contract,  though  he 
might  mean  a  post-nuptial  contract.    He  thought  the  sooner  the 
marriage  was  declared  the  better;  he  resolves  to  solemnise  it.     If  I 
ever  saw  a  cool  deliberate  action  it  is  this.    What  happened  after- 
wards is  unaccountable.    I  cannot  think  that  he  repented ;  the  step 
which  he  took  was  the  only  one  that,  in  such  circumstances,  a  man 
of  honour  should  take.     I  have  had  access  to  know  something  of  a 
trial,  where  all  the  medical  men  in  this  city  declared  that  the  com- 
mencement of  insanity  was  unaccountable.     Marriage,  although  the 
most  important  contract  into  which  man  can  enter,  is,  at  the  sametime, 
one  of  the  easiest  that  the  mind  can  form.     I  can  figure  cases  where 
I  could  set  aside  a  contract  of  marriage  on  the  ground  of  facility  in 
either  of  the  parties,  without  setting  aside  the  marriage  iUdf.    The 
marriage,  in  the  present  case,  being  then  as  valid  as  if  done  in  the 
face  of  the  church,  must  I  presume  that  Mr.  Macadam  was  insane 
at  the  time  ?     I  cannot.    I  remember  one  shocking  case  of  a  marriage 
which  happened  in  England,  in  the  neighbourhood  of  the  sdiod 
where  I  was :  The  ceremony  had  been  performed, — the  friends  had 
met — there  was  a  feast,  dancing,  and  other  things  usual  at  the  time 
on  such  occasions ;  in  all  these  the  husband  took  a  share,  but  next 
morning  it  was  found  that  he  had  killed  his  wife,  and  was  gnawing 
her  flesh.    Suicide  does  not  presume  insanity,  on  the  contrary,  it  is 
a  crime  punished  by  law.    Insanity,  in  the  present  case,  is  not  only 
not  proved  but  disproved!" 

Lord  Newton. — ''  I  am  clearly  of  opinion,  from  the  written  m^ 
dence,  that  Mr.  Macadam  from  the  first  intended  to  marry  the  pursuer. 
There  never  happened  any  remarkable  occurrence  without  his  ex- 
pressing this  intention  :  his  child  he  calls  after  his  mother.  His  con- 
versation with  Mr.  Campbell  of  Treesbanks  has  such  an  effect  on 
his  mind,  that  he  declares  that  he  would  have  betted  that  Mr.  Mae* 
adam  would  marry  the  pursuer.    Last  of  all,  I  see  him  write  so  in 
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express  terms  to  Mr.  Smith.  This  was  the  wisest  thing  he  could  do.        1^13. 
He  fouDd  the  woman  in  every  respect  as  he  wished,  and  such  her    — — 
influence,  I  mean  a  proper  influence,  that  he  did  not  indulge  himself      "  *^^^^ 
in  levity  before  her.    I  will  not  enter  into  the  defenders  argument,  walkj^r,  &c. 
that  a  proof  could  not  be  allowed  after  death,  as  it  appears  to  roe  des* 
titute  of  the  least  foundation.    This  I  hold  to  be  as  good  a  marriage, 
as  observed  by  one  of  your  Lordships  on  a  former  occasion,  as  if  it 
had  been  celebrated  by  the  Archbishop  of  Canterbury,  or  the  Mode- 
rator of  the  Kirk  of  Scotland.    With  regard  to  the  plea  of  insanity 
maintained  by  the  defender,  which  is  founded  on  the  circumstances 
that  took  place  at  Dollars ;  these,  so  far  from  proving  him  insane, 
prove  him,  in  my  opinion,  the  very  reverse.    The  surgeon  no  sooner 
sees  him  than  he  at  once  mentions  the  cause,  and  that,  after  a  little 
medicine,  he  would  get  well,  which  accordingly  was  the  case.     Lord 
Eglinton's  character  is  well  known,  and  he  selects  Mr.  Macadam  as 
one  of  the  roost  able  men  in  the  county  to  be  a  Deputy-Lieutenant, 
and  to  command  a  regiment.     It  is  possible  that  his  death  was  by 
accident,  but,  if  otherwise,  that  act  does  not  prove  insanity.     I  never 
was  more  clear  than  that  this  is  a  good  marriage." 

Lord  Ahmadale. — **  I  shall  only  say  a  single  word.  I  first 
thought  the  case  one  of  great  difficulty ;  but  now  that  we  have  the 
whole  cause,  and  the  proof  before  us,  there  does  not  exist  the  smallest 
doubt  or  difficulty  in  my  mind  of  the  validity  of  the  marriage.  The 
interlocutor  of  the  Commissaries,  both  in  law  and  on  the  evidence,  is 
sound.  Mr  Macadam's  resolution  and  intention  were  the  strongest 
possible.  There  is  the  clearest  evidence  of  the  declaration  of  the 
marriage.  Upon  the  whole,  I  concur  in  opinion  with  the  Lord  Justice 
Clerk,  and  that  Macadam  was  sane  at  the  time." 

Lord  Hermamd. — "  I  had  some  doubt  at  first,  from  the  manner 
of  stating  the  cause,  by  which  the  evidence  of  marriage  seemed  to  be 
rested  on  a  mere  emissio  verborum  offered  to  be  proved.  But  that 
defect  is  obviated  by  the  narrative  in  the  summons  of  declarator.  If 
it  had  not,  there  would  have  been  much  in  the  defender's  ailment 
that,  as  a  promise  cannot  be  proved,  so,  upon  the  same  principle, 
neither  ought  mere  words.  The  summons  states,  1 .  That  the  intention 
to  marry  the  pursuer,  and  legitimate  her  children,  was  communicated 
to  several  persons.  2.  That  Mr.  Macadam  sent  for  his  servants  into 
the  dining  room,  and  asked  the  pursuer  to  rise.  3.  That  this  was  re- 
peated  in  presence  of  others.  4.  That  congratulations  took  place 
upon  the  occasion.  5.  That  the  declaration  was  mentioned  by  Mac- 
adam to  Mr.  Woodbum.  If  these  things  arej>roved  in  a  legal  manner 
they  constitute  marriage,  and,  whatever  may  be  thought  elsewhere, 
they  ought  to  do  so.  The  evidence,  1st,  Of  the  previous  intention, 
of  which  the  conversation  with  Treesbanks  is  a  material  circumstance, 
is  not  obviated  by  anything  on  the  other  side.  But  it  gives  insight 
into  the  ideas  of  Maoidam,  though  not  correct  perhaps,  and  confirm- 
ing the  report  mentioned  by  Mr.  Oswald,  that  Macadam  was  to  marry 
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1813.       ^^6  pursuer  if  she  had  a  sod«    The  letter  of  2l8t  Feb.  1800,  to  the 
pursuer's  brother,  held  out  a  prospect  of  marriage.    That  of  the  16th 


m'adam      to  Mr.  Smith  is  also  material.  ^  If  at  any  time  he  should  marrj,  he 
^*  was  anxious*  as  in  a  probable  event,  to  guard  against  giving  the  wife 

WALKS  ,      .  ^  ^^^^  ^  the  third  of  the  moveables.     His  will,  he  says,  is  to  be  de- 
layed till  we  see  what  this  produces.     He  mentions,  in  the  letter  of 
January  1801  to  Mr.  Smith,  that  Miss  Walker  lies  in  soon,  and  in- 
quires if  the  circumstance  of  the  child  being  baptized  as  a  bastard 
•  will  prevent  legitimation.     Mr.  Smith's  answer  of  the  22d  January 

shows  his  idea  of  the  probability  of  Mr.  Macadam  marrying,  and  this 
child  he  names  for  his  mother.  His  treatment  of  the  pursuer  is  veiy 
different  from  that  of  most  mistresses,  his  conversation  is  more  delicate 
than  even  before  his  mother  and  sister.  2d,  The  declaration  to  Wood- 
bum,  on  21st  March  1805,  of  intention  to  marry  the  pursuer ;  and 
the  anxious  letter  to  Mr.  Smith,  proves  a  fixed  intention,  unless  he 
has  been  proved  mad  at  the  time.  3.  The  celebration,  of  which  the 
evidence  is  clear  and  satisfactory,  proves  the  statement  in  the  libel. 
The  trifling  discrepancies  only  add  to  the  effect  of  the  whole ;  and 
it  is  confirmed  by  subsequent  declaration  to  Woodbum.  Is  this  less 
effectual  than  some  words  uttered  before  a  person  assuming  the 
character  of  a  cleigyman,  but  truly  not  in  h6ly  orders  ?  It  is  not  dis- 
puted that  thai  is  effectual.  It  could  not  be  disputed  agreeably  to  the 
law  of  Scotland.  I  pay  little  regard  to  criticisms  on  precise  words 
of  witnesses ;  they  all  go  to  this,  that  there  was  a  declaration  of  mar- 
riage de  presenti.  It  is  said  that  in  m'arriage  contracts  the  words 
are :  '  We  take  each  other  for  lawful  spouses :'  Yes ;  but  other  words 
follow,  binding  the  parties  to  celebrate  the  marriage  with  their  first 
convenience.  It  is  said  that  the  pursuer  did  not  declare  her  accept- 
ance. That  she  was  not  bound,  nor  could  have  been  prosecuted  for 
bigamy  by  the  act  155],  c.  19.  But  she  stood  up  i^hen  asked.  She 
voluntarily  joined  hands  twice,  and  accepted  of  congratulations  after- 
wards. I  will  not  run  through  the  decisions.  They  establish  the 
principle,  that,  like  other  consensual  contracts,  marriage  is  proveabie 
prout  dejure^  subject,  however,  to  some  restriction,  that  the  evidence 
be  such  as  suffices  fidemjacere  judici.  Nothing  remains  but  the 
plea  of  insanity,  a  plea  that  could  only  have  occurred  from  the  fatal 
end  of  Macadam's  life.  For  it  is  difficult  to  imagine,  in  opposition 
to  the  testimony  of  so  many  witnesses  of  the  highest  respectability, 
that  the  defender  could  really  believe  hiB  cousin  was  habitually  insane, 
and  certainly  no  such  thing  has  been  proved,  but  the  contrary. 
Whatever  encomiums  the  defender  may  bestow  on  his  cousin  Logan, 
he  does  not  appear  to  have  been  in  use  to  attend  Mr.  Macadam, 
unless  an  account  of  a  few  shDlings  should  show  him  to  have  done 
so  ;  I  pay  no  regard  to  his  decided  opinion  that  Macadam  was  under 
the  influence  of  melancholic  insanity  to  a  certain  degree.  I  have, 
however,  little  doubt  that  he  committed  suicide,  which  generally 
psoceeds  from  insanity  at  the  time.     But  it  may  come  like  lightning : 
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God  knows  when  it  maj.    I  think  such  was  the  case  here,  as  Mao-        1813. 
adam  was  rational  at  the  time  of  the  ceremony ;  and  rational  in  con«     — ^— 
▼ersation  with  Dr.  Hathorn  and  with  Mr.  Woodham.     It  is  said,      m*adaii 
thathayingformed  theintention  ofsuicide,  he  asked  Woodhum  to  din-  ^^^i^^^b  &c. 
ner.     This  strikes  me  in  a  different  light.     I  rather  conceive  that  he 
wished  to  drink  the  health  of  his  new  made  wife,  hat  was  afterwards 
saddenly  seized  with  insanity,  in  which  situation  he  maj  hare  written 
the  note  ahont  the  three  pointers,  ludicroaslj  called  a  codicil  to  his 
settlement " 

Lord  Wooddouseleb. — **  It  has  been  a  reproach  that  the  law  is 
so  loose  in  the  essentials  of  marriage,  that  it  requires  more  form  for 
the  most  trifling  bargain  about  heritage^  than  is  necessary  for  this 
most  solemn  of  all  contracts. — This  is  the  narrowest  question  that 
ever  occurred.  After  the  fullest  consideration,  I  hare  formed  an 
opinion  that  this  is  not  a  legal  marriage.  The  tutors,  howeyer,  have 
done  their  duty.  I  rest  my  opinion  on  two  grounds,  1st,  Supposing 
Mr.  Macadam  really  sound  at  the  time  he  entered  into  this  declara- 
tion, a  ceremony  gone  into  in  such  a  manner,  not  followed  by  con- 
summation, or  consortium  vilce^  was  inralid,  and  ineffectual  to  con- 
stitute marriage ;  but,  2dly,  I  consider  Mr.  Macadam  not  at  that 
time  to  have  been  capable  of  giving  a  deliberate  consent.  His 
declaration  is  nothing  more  than  an  obligation  to  enter  into  mar- 
riage, either  by  celebration  in  facie  eccUsim  or  cohabitation.  He 
did  neither,  and  made  it  impossible  —  the  obligation  remained 
unperformed,  —  the  declaration  is  not  effectual,  —  two  or  three 
hours  after,  he  might  have  called  the  same  witnesses,  and  retracted 
while  matters  were,  entire.  In  another  view,  what  is  marriage 
but  consortium  vitas  ?  This  is  the  essence  of  marriage,  and  certi6es 
the  connection ;  it  is  a  consent  that  forms  that  consortium  vitee  ;  if 
the  man,  however,  declares  that  this  shall  not  be,  or  by  an  act  does 
60,  the  thing  puts  an  end  to  it  It  is  plain  that  Mr.  Macadam  had 
resolved,  that  though  he  performs  this  ceremony,  he  had  taken  a  de^ 
termined  resolution  not  to  be  bound  by  it.  There  is  no  way  by 
which  natural  children  can  be  legitimated,  unless  the  father  gives 
himself  the  character  of  husband  as  the  law  regards  that  relation  when 
truly  meant.  I  state  these  on  the  supposition  of  Mr.  Macadam  being 
sane.  It  was  an  obligation  he  never  meant  to  perform ;  but  he  was 
not  in  possession  of  sound  mind.  There  never  was  a  more  unfavour- 
able case. — Mr.  Macadam,  in  possession  of  immense  fortune,  for  a 
course  of  years  carries  on  a  licentious  intercourse,  under  a  sort  of 
indenture  of  prostitution  ;  he  writes  a  letter  to  Mr.  Smith  ;  does  not 
sleep  for  three,  four,  or  five  nights ;  there  shall  be  no  contract ;  his 
impatience  would  not  wait ;  he  calls  the  servants,  and  makes  a  for- 
mal declaration ;  the  writers  on  medicine  describe  the  very  case. 
These  authorities  speak  sufficiently,  and  are  conclusive  to  my  mind. 
On  the  whole,  my  opinion  is,  that  the  judgment  of  the  Commissaries 
is  wrong." 

Lord  Balmuto. — "  The  mode  of  proof  betwixt  a  promise  and 
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^^^^       dedazalioa  is  different    Tlie  last  is  pioTeable  by  witnesses;  decbf 

^  ration  takes  place  immediately ;  no  case  comes  up  to  the  present ; 

^^  a  consent  merely  expressed  in  words  is  not  sufficient ;  intention  is 

WALKBB,  &c»  Here  expressed ;  but  afler  that  we  haye  Mr.  Macadam's  opinion  in  a 

formal  deed.     Mr.  Macadam  in  it  states,  that  he  nerer  intended  to 

celebrate  a  marriage  ;  but  he  was  not  in  a  sound  state  of  mind,  of 

which  no  stronger  instance  is  necessary  thui  the  suicide ;  the  eri- 

dence  of  all  the  serrants  establish  periodically  fits  of  insanity;  Mr. 

Woodbum  is  not  a  £ur  witness ;  Mrs.  Wylie  is  alarmed  at  once  for 

Mr.  Macadam ;  at  Dollars,  he  expressed  a  determination  to  finish 

himself.    In  these  circumstances,  a  declaration  not  followed  up  is 

not  sufficient    Mr.  Macadam  was  not  in  sound  mind,  and  he  did 

not  intend  to  give  his  consent** 

Lord  Craio. — '^  My  opinion  is,  that  the  interlocutor  of  the  Com- 
missaries is  right  I  will  not  go  through  the  eridence  of  the  declara- 
tion^ or  of  Mr.  Macadam's  prerious  purpose.  I  am  clear  that  this 
is  not  a  promise  of  marriage,  but  a  formal  declaration,  twice  repeat- 
ed, and  in  the  most  deliberate  manner.  This  declaration^  obligation, 
and  contract,  is  as  binding  as  if  done  by  a  clergyman  after  proda- 
mation  of  banns.  By  it  a  jus  qwesUum  was  instantly  acquired  by 
the  lady  and  the  children  ; — it  may  hare  been  done  with  a  yiew  to 
giTe  a  status  to  the  lady,  and  t )  legitimate  the  children.  It  is  said 
that  'Mr.  Macadam  was  not  in  his  sound  mind,  but  there  is  no  proof 
of  insanity,  quite  the  reverse,  as  there  is  the  strongest  proof  of  his 
sanity.  He  had  indeed  stomach  complaints  occasionally  ;  and  on 
this  subject  the  defender's  strongest  witness,  Logan,  expressed  him- 
self stronger  than  proper,  and  stands  alone.  This  species  of  disorder 
is  more  usual  than  is  generally  supposed.  There  is  eridence  of  Mr. 
Macadam's  being  that  very  day  in  sound  mind,— what  happened  at 
Dollars  was  the  effect  of  a  riot,  and  was  not  the  usual  habit  The 
surgeon  at  once  remoTei  it.  The  last  act,  I  am  inclined  to  think, 
does  not  show  him  insane,  and  indeed  that  act,  rash,  riolent,  and 
criminal  though  it  was,  affords  no  proof  of  insanity.  Among  the 
Romans  it  was  esteemed  a  >  irtue ;  but  they  had  not  the  advantage  of 
our  religion  ;  this  act  the  law  considers  criminal.  I  feel  the  wei^ 
of  the  argument  stated  by  Lord  Woodhouselee,  to  find  a  thing  to  be 
a  marriage,  which,  it  was  supposed,  was  not  meant  to  be  so.  But  if 
there  is  a  marriage,  a  jus  quasUum  acquired  by  third  parties,  a  eon- 
cl'ided  deed,  it  is  binding ; — marriage,  even  on  deathbed,  is  held 
good.  By  the  law  of  Scotland,  here,  then,  there  was  a  valid  mar- 
riage, and  if  Mr.  Macadam  had  lived,  he  could  not  have  married 
another  woman.  By  that  law,  this  is  just  as  valid  a  marriage  as  if 
it  had  been  done  in  facie  ecclesiaSf  after  proclamation  of  banns ;  and 
indeed  that  case  does  not  appear  materially  different  from  the  pre- 
sent" 

Lord  Mbadowbank. — ^*  The  case  is  not  vrithout  difficulty,    I 
felt  the  force  of  the  arguments  in  the  defendei^s  memoriaU    There  is 
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no  doubt  about  the  law  of  Scotland ;  and  I  approve  of  that  law  as  it        1813. 
exists,  and  the  general  habits  of  the  people  prove  it  to  be  good.     I 


want  no  change  in  the  marriage  law.     In  no  country  that  I  know      x^ad4x 
of  is  there  so  much  correctness  in  the  intercourse  of  the  sexes  ;  and  _      ^*    « 

WALKER,  &C. 

there  is  no  source  to  which  this  can  be  ascribed  with  so  much  pro* 
prietj  as  to  the  law.  The  Council  of  Trent  first  introduced  the 
doctrine,  that  marriage  without  a  priest  yras  invalid, — but  that 
Council  had  no  force  in  this  country.  Here  there  is  not  an  obliga- 
tion or  promise,  but  a  marnage  solemnized,  and  comprehending  ever j 
essential  that  the  law  of  Scotland  requires,  and  no  doctrine  can 
be  quoted  contrary  to  it,  except  that  of  Lord  Karnes,  which  is  unil 
versally  reprobated.  This  Essay  is,  throughout,  a  tissue  of  error, 
always  brought  forward  in  consistorial  causes  of  the  present  descrip- 
tion, and  always  treated  with  contempt  by  the  Court.  He  stated 
what,  according  to  his  ideas,  should  be  the  law,  and,  in  so  doing, 
gave  a  statement  of  our  law  calculated  to  shake  it :  indeed,  his 
statement  is  contrary  to  all  sound  authority,  and  to  decisions  of  this 
Court.  Lord  Stair*s,  Lord  Bankton's,  and  Hr.  Erskine's,  are  the 
opinions  of  the  Court,  the  bar,  and  the  country.  The  quotation  from 
Macinnes  is  taken  from  the  Faculty  Collection,  where  only  the  one 
half  of  it  is  given  ;  but  there  is  a  strong  argument  to  be  drawn  from 
that  case,  as  there  the  House  of  Lords  held  a  comensus  de  presenti  ^^^^  ^  ,  .. 
sufficient  to  constitute  marriage,  although  the  consent  in  that  case  was  p.  598. 
not  sufficient.  As  so  many  of  your  Lordships  have  delivered  your 
opinions,  in  which  I  concur,  that  this  is  a  good  marriage,  I  will 
not  take  up  more  time ;  I  view  it  to  be  as  valid  as  if  done  by  a 
priest.  I  heard  it  stated  that  Mr.  Macadam  did  not  intend  to  net 
as  a  husband,  and  that  he  had  formed  this  resolution  ;  but  suppos- 
ing there  had  been  such  a  resolution  previously  adopted,  of  which 
there  is  no  evidence,  Can  it  be  pretended  that  any  such  resolution 
was  communicated  to  Elizabeth  Walker  ;  and  did  she  accept  of  him 
on  these  terms  ?  If  so,  it  was  a  mummery ;  but  if  not,  did  she  not 
enter  into  the  contract  optima  fide  ?  And  is  not  that  contract  a 
consensus  de  presenli,  constituting  a  marriage  of  itself,  and  requiring 
no  subsequent  cohabitation  to  confer  on  it  any  additional  validity  ? 
— It  appears  to  me  that  it  is  out  of  sight  to  maintain  now-a-days  an 
opposite  notion.  Whence  is  it  that  Lord  Stair  derives  the  validity 
of  promise  followed  by  copula^  but  from  the  consummation,  imply* 
ing  that  a  consensus  de  presenii  had  intervened,  which  is  of  itself 
marriage,  though  no  clergyman  is  present  to  bestow  his  blessing  ? 
The  notion  of  the  law  is,  that  that  copula  proves  the  consensus  de 
presently  being  the  consummation  of  an  actual  marriage,  and,  of 
course,  presuming  such  a  consensus  where  there  had  been  only  a 
promise.  It  is  by  no  means  on  the  notion  that  copula  bars  locus 
pnnitentia.  For  without  the  consensus  de  presenli  there  could  be 
no  marriage ;  and  it  is  consensus  non  concubitus  which,  in  the  law 
of  Scotland,  constitutes  marriage.    It  is  therefore  a  total  inversion 


686    CASES  ON  APPEAL  PROM  SCOTLAND. 

1813.  of  principles  to  constrae  the  acknowledgment  before  the  aerranis 
— — ^—  into  a  promise  to  be  perfected  by  copulation  or  cohabitation.  It  is 
x'AOAK  marriage  de  presenii,  or  it  is  nothing.  Indeed  it  is  even  impossible 
WALKER,  &o.  ^^  escape  the  Iadicr9a8,  were  the  sabsequent  copula  to  be  required 
Fac.  Coll.  as  an  essential  to  complete  a  marriage,  by  acknowledgments  between 
Uec.  6,  1796.  persons  living  in  a  state  of  cohabitation,  as  was  here  the  case.  I 
always  considered  Dobson's  case  a  bad  decision,  where  even  an  ac- 
tual celebration  was  set  aside  :  I  would  not  allow  the  sacred  forms 
to  be  sported  with.  I  see  evidence  that  Mr.  Macadam  asked  Mr. 
Woodbum  to  dine  with  him  ;  I  do  not  believe  it  possible  that  he 
then  intended  to  shoot  himself.  Mr.  Cathcart  has  collected  eveiy 
circumstance  to  show  that  Mr.  Macadam  was  affected  with  insanity ; 
but  it  appears  to  me,  after  attending  to  every  particular*  that  there 
is  no  ground  to  suppose  that  he  was  insane  or  incapable.  There  is 
reason  to  think  that  Mr.  Macadam's  death  might  be  by  accident, 
and  the  invitation  to  Mr.  Woodbum  is  a  confirmation  of  that.  Mr. 
Macadam  appears  to  have  been  a  man  of  feeling,  and  could  not  over- 
look the  shocking  consequences  of  such  a  death  ;  this  idea  is  con- 
firmed by  the  invitation  to  Mr.  Smith.  The  fair  probability  of  his 
death  is,  that  it  was  by  accident,  but  be  that  as  it  may,  how  for 
could  a  degree  of  melancholy  affect  the  validity  of  his  marriage  ?  it 
could  not.  Had  Mr.  Macadam,  at  this  time,  been  called  out  to  dis- 
chaige  his  official  duty  as  a  Deputy- Lieutenant  and  Colonel  he  would 
have  felt  nothing  of  such  gloomy  humours.  Under  that  persuasion, 
I  cannot  bring  myself  to  think  that  he  was  incapacitated  to  do  what 
was  in  fact  a  duty,  to  legitimate  his  children,  a  benefit  dictated  hj 
parental  feeling,  and  highly  favoured  by  the  law  of  Scotland  and  bj 
every  law  except  that  of  England.  Would  you  have  voided  his 
will,  or  his  legacy  as  it  is  called,  of  the  horse  ?  Would  you  do  that? 
You  would  not,  nor  would  you  have  set  aside  a  will  by  a  person  going 
to  fight  a  duel,  where  the  intention  is  that  both  will  fiadl,  and  vrhere 
generally  the  parties  feel  much  agitation.  You  cannot,  in  such  case, 
cut  down  even  an  unilateral  deed,  but  far  less  so,  where  one  enters  into 
a  contract  with  another,  which,  besides,  was  just  and  reasonable ;  the 
declaration  in  this  case  was  an  effectual  celebration.  I  cast  no  re- 
proach upon  the  witnesses ;  I  never  saw  a  collection  of  more  respect- 
able witnesses,  and  give  full  belief  to  their  testimony.  I  cannot 
enter  into  any  discussion  about  the  propriety  of  medical  language, 
in  which  the  terms  used  may  perhaps  carry  a  very  different  signifi- 
cation from  what  they  do  to  a  lawyer.  I  see  no  expression  maia 
fide  uttered  by  the  witnesses,  or  the  slightest  perjury  among  them.** 
Lord  President. — **  If  I  judged  only  of  the  ex  Jack  appearance, 
I  should  be  apt  to  draw  the  same  conclusions  with  the  majority  of 
your  Lordships.  I  remain,  however,  of  my  original  opinion,  that 
what  is  here  called  a  marriage,  is  not,  and  ought  not  to  be  so.  I  refer 
to  the  cases  of  Collector  Fullerton,  Dobson,  and  Macinnes.  I  argued 
that  last  case,  and  think  it  not  well  judged.     I  do  not  go  on  that 
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case,  aa  I  did  not  see  sufficient  ground  for  the  decision.    When  I  iglS. 

view  this  case,  with  all  its  circumstancesi  I  admit  the  declaration,  hut  » 

I  look  to  see  if  it  leads  to  the  conclusion.     Nohodj  can  doubt  of  m^adaji 

Mr.  Macadam  being  serious,  but  I  doubt  yery  much  whether  there  '^*     «.^ 

?    ,.  ,         ,.,,;.         .^  *  WALKaB,&0. 

was  any  intention  m  him  to  make  this  lady  his  wife  ;  the  contrary 
is  proyen ;  he  meant  to  make  her  his  widow.  I  belieye  that  the 
moment  he  made  the  declaration  he  never  intended  to  hold  her  out 
as  his  wife.  Of  all  the  contracts,  marriage  is  the  most  solemn,  but 
I  allude  to  no  ceremony,  as  I  admit  that  marriage  may  be  constitut- 
ed without  any,  and  without  a  clergyman  ;  this  is  quite  a  question 
of  law.  The  facts  are  admitted,  but  the  question  is.  Whether  there  is 
a  legal  marriage?  What  passed  at  the  declaration  is  proof  that 
there  was  no  antecedent  marriage  ;  his  settlements  hold  her  out  as 
his  mistress,  and  are  unaltered  down  to  the  last  moments  of  his  life; 
in  these,  this  lady  is  styled  a  mistress,  and  her  children  illegitimate. 
He  never  intended  to  live  with  her,  or  to  hold  her  out  to  the  world 
as  his  wife; — It  is  remarkable  that  he  wrote  the  codicil  in  the  morning 
before  he  went  out,  the  language  of  which  shows  me  that  it  was 
amongst  the  last  acts  of  his  life  ;  his  conversation  with  the  gardener 
is  also  remarkable,  and  he  was  in  use  to  talk  freely  with  him. 
Ramsay,  when  he  took  the  shaving  things  to  him,  observed  one 
symptom,  that  he  could  not  be  looked  at ;  See  what  happened  that 
morning ;  Ramsay,  on  seeing  him,  said  he  was  ill,  and  left  him  ;  In 
what  situation  is  Mrs.  Macadam  and  the  housekeeper  f  Was  Mrs. 
Macadam  in  teara  of  joy  ?  No,  it  was  firom  something  else.  I  am 
satisfied  that  this  gentleman  never  meant  to  pass  one  moment  of  his 
life  with  this  lady.  There  was  no  symptom  of  insanity  in  Collector 
Fullerton,  and  his  acknowledgment  was  set  down  deliberately  in 
writing.  I  can  make  no  difference  between  this  case  and  that  of 
Collector  Fullerton.  I  have  marked  some  instances  of  insanity.  It 
has  been  asked  if  this  marriage  could  be  set  aside  on  insanity? — ^but 
my  opinion  is,  that  what  occurred  here  did  not  per  se  constitute 
marriage,  though  it  might  have  done  so.  If  I  saw  an  intention  I 
would  sustain  it,  but  he  only  meant  to  make  her  his  widow.  Cele- 
bration by  a  priest  is,  per  se^  marriage,  but  in  other  cases  it  is  not. 
Suppose  Mr.  Macadam's  wound  had  not  been  mortal,  it  would  have 
been  the  duty  of  his  friends  to  have  cognosced  him,  and  to  have  put 
him  in  custody.  These  are  the  grounds  of  my  opinion.  The  ques- 
tion at  issue  here  is,  is  it  a  marriage,  or  is  it  not  a  marriage  ?  I  think 
it  is  not : — is  it  insanity  or  not  ?  There  is  no  room  as  to  the  facts  of 
the  case." 

The  Lord  President  then  asked  the  opinion  of  the  Lord  Reporter. 

Lord  Robertson. — "  My  opinion  coincides  entirely  with  that  de- 
livered by  the  majority  of  your  Lordships.*' 

On  the  second  advising  of  petition,  4th  March  1807,  the  Judges 
were  divided  as  below : — 

VOL.  v.  2  Y 
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181d.  To  refuse  the  Petitim. 


M'ADAM     Lord  Justice  Clebk  (Hops.) 

^'    .         •'  CuLLBir. 

WILKBB,  8rc.        ,,  ^ 

'<  Armidalb. 

"  Bannattke. 

**  Hermano. 

"  Craig.  ^ 

^  Glenlee. 

*'  Meadowbank. 


To  nAer  ^  ImUrlocuiar, 

Lord  President. 
'*    polkemuet. 
*•    Balmuto. 
'*    Dunbiknan,  and 

"      WoODHOnSBLEE. 


On  Lord  DtmsnnfAN's  TOte  being  asked  bj  the  Lord  Pirendea^ 
his  Lordship  said.  That  althongh  he  inclined  to  think  that  the  mar- 
riage was  not  Talid,  still  he  felt  >'erj  great  difficnltj  in  roting  so. 

Against  these  interlocators,  in  which  these  opinions  were 
deliTered,  the  present  appeal  was  brought  to  ibe  House  of 
Lords. 

After  hearing  counsel,  on  10th»  14th,  and  21st  May, 
Thb  Lord  CHAifCBLLOB  Eldon  said, 
""M J  Lords, 

**  in  a  cause  of  sudi  importance  as  this,  I  should  hare  thooght  it 
my  duty  to  oraTe  time  to  consider  it,  before  deliTering  my  opinioD 
thereon,  if  all  my  information  on  the  questions  it  iuTolves  had  been 
deriTed  from  the  aigument  at  the  bar. 

"  There  has  been  an  elaborate  and  most  able  aigument  on  bolh 
sides.  The  case  is  of  so  much  magnitude,  that  one  would  wish  not 
only  to  consider  all  the  obserrations  made,  and  the  decisions  quettd, 
bearing  upon  the  subject ;  but  also  to  weigh  the  obserrations  theie- 
on,  occurring  to  one's  mind. 

^  Besides,  the  information  receired  from  the  argument  at  the  bsr 
is  well  assisted  by  a  paper  drawn  by  Mr.  Clerk,  which  must  give 
celebrity  to  his  name  as  long  as  that  paper  exists. 

*^  But  we  have  had  a  great  deal  more  assistance  upon  this  esse. 
It  is  notorious  that  the  doctriaes  contained  in  it  haye  recently  been 
matter  of  decision  in  some  of  the  inferior  Courts  of  this  oouatiy, 
where  inquiry  has  been  made  into  the  law  of  Sco^md^  as  matter  ef 
fact,  by  the  eridence  of  Scotch  lawyers. 

*<  Premising  these  observations,  I  think  it  right  here  to  marie  die 
expression,  that  when,  in  the  considenttion  of  this  cause,  I  mentioa 
a  contract  de  presenti^  I  mean  something  different  from  a  promise, 
or  contract  defuinro. 

**  When  I  come  to  inquire  into  the  Talidity  of  this  mairiage,  the 
first  question  is,  as  to  the  sanity  of  the  party ;  Whether  Quintii 
Macadam  was  of  such  sound  mind,  at  the  time,  as  to  be  able  to  forai 
this  contract  of  marriage  ?  If  he  was  not,  then  this  contract  was  bh 
Talid. 
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"  Upon  this  point,  my  opinion  is,  that,  upon  the  22d  of  March        1®^3» 
1805,  he  was  of  such  sound  mind  and  capacity  as  were  perfectly  suf-     - 
ficient  to  enahle  him  to  enter  into  such  a  contract  *  adam 

^^  This  renders  it  unnecessary  for  me  to  discuss  the  very  delicate  walkbb  &c. 
point,  if  it  he  or  he  not  competent  to  enter  into  the  inquiry  hy  eri- 
dence,  Whether  insanity  was  a  disease  prevalent  in  his  family 
or  not  ?  and,  Whether  a  collateral  relation  from  this  cause,  destroyed 
himself?  The  true  question  here  heing,  Whether  Quintin  Macadam 
was  insane  or  not,  it  is  unnecessary  to  enter  into  an  inquiry  as  to  any 
special  cause  for  insanity,  or  into  the  matter  of  hereditary  insanity, 
because,  if  you  come  to  the  conclusion  that  he  was  of  sane  mind  on 
the  22d  of  March  1805,  it  matters  not  if  he  was  insane  at  any  other 
period  of  his  life,  or  if  any  of  his  relations  were  so  insane  ? 

**  If  your  Lordships  affirm  the  interlocutors,  it  may  he  proper  to 
come  to  a  finding  that  it  was  unnecessary  to  decide  this  point. 

**  It  is  impossible  to  deny  that,  if  he  was  insane  in  1803,  and  if 
his  insanity  was  of  such  a  nature  as  might  recur,  this  circumstance 
might  he  of  weighti  when  the  question  was  agitated,  Whether  he  was 
sane  or  not  on  the  22d  of  March  1805  ?  But  if  he  was  then  sane, 
we  may  lay  aside  all  inquiry  into  his  antecedent  state. 

^'  I  am  not  aware  if  there  be  any  difference  between  the  law  of 
England  and  of  Scotland  upon  this ;  There  is  no  doubt  in  England, 
that  if  a  person  is  sane  at  the  time  of  his  marriage,  that  contract  will 
bind  him  like  any  other  contract.  The  Legislature  itself  in  this 
country  was  so  careful  upon  this  point,  as  to  enact,  that  if  a  person, 
while  under  a  commission  of  lunacy,  contracts  marriage,  such  con- 
tract shall  he  void.  But  this  does  not  apply  to  other  contracts,  nor 
would  it  have  applied  to  marriage,  unless  it  had  been  so  enacted. 

**  It  is  usual  in  this  country  to  direct  issues  to  try  the  validity  of 
deeds  or  wills  executed  by  lunatics.  If  the  parties  are  of  sound 
mind  when  such  deeds  or  wills  are  executed,  these  will  be  effectual. 
**  A  case  lately  occurred  in  the  Court  of  Chancery,  the  name  of 
which  I  do  not  recollect,  but  it  will  be  remembered  by  the  counsel 
at  the  bar, — where  a  youog  lady,  near  Hampstead,  had  been  insane 
both  before  and  after  her  marriage.  She  did  not  appear  to  me  to  be 
quite  sane  when  examined  by  me.  Her  father  had  thought  that  it 
would  benefit  her  to  marry ;  and  she  was  under  no  commission  at 
the  time.  I  directed  an  issue  to  try  her  sanity,  and  the  jury  found 
that  she  was  sane  at  the  time  of  her  marriage. 

**  I  remember  another  cause  in  which  I  was  counsel ;  I  shall  not 
mention  the  names  of  the  parties.  A  gentleman  was  put  into  a  re- 
ceptacle for  lunatics,  and  continued  there  till  his  death.  In  that 
house  he  made  his  will,  and,  after  his  death,  a  question  arose,  if  this 
will  was  good  or  not  ?  His  testament  was  found  to  contain  a  variety 
of  provisions  for  a  numerous  family,  with  proper  and  prudent  views. 
It  also  carried  into  effect  those  purposes  of  his  mind,  which  he  had 
mentioned  before  his  malady  had  occurred.     This  will  was  sustain- 
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181 3.        ed.     It  bears  upon  the  present  case,  in  so  far  as  the  act  done  on  the 
22d  March  1805  appears  to  have  been  a  porpose  contemplated  bf 


v*ADAM      Mr.  Macadam  as  far  back  as  1800.     In  another  point  of  view^  it 

WAL&BB, 


^*    ^     also  bears  upon  it  as  to  the  question  of  insanity.     I  agree  with  Sir 


Samuel  Romilly,  that  the  stating  a  great  many  facts,  and  upon  these 
facts,  asking  medical  persons  to  say  if  these  are  not  common  in  insani- 
ty, will  not  do ;  but  I  must  admit  that  the  question  of  sanity  at  the 
time  of  marriage,  may  be  clearly  connected  with  the  other  question. 
Whether,  at  the  time  a  party  conceived  the  purpose  of  marriage,  he 
did  so  in  connection  with  a  purpose  to  commit  suicide  ? 

'*  A  gentleman,  whom  many  of  us  knew,  during  the  delirium  of  a 
ferer,  conceived  a  most  unfounded  dislike  to  his  brother,  who  had 
attended  him  with  pious  attention  during  his  illness.  He  got 
well,  but  he  still  retained  his  dislike  to  his  brother  ;  and  he  made  a 
will,  and  disinherited  him.  Lord  Loughborough,  who  tried  the 
question,  directed  the  jury,  that,  if  they  were  of  opinion  that  the 
will  was  made  under  a  morbid  affection  of  the  mind»  it  was  no  will. 
Lord  Kenyon  said,  that  this  was  too  delicate  to  go  to  a  jury,  and 
that,  in  this  way,  if  he  disinherited  his  brother,  they  most  always 
hold  that  he  was  under  a  morbid  influence  at  the  time. 

**  If  we  look  at  the  case  of  this  gentleman ;  it  may  be  true  that 
insanity  will  show  itself  in  the  state  of  his  body  ;  but  we  must  in- 
quire if  his  mind  shows  this  insanity.  Now,  it  appears  to  me,  that 
if  we  look  to  the  evidence  of  Woodbum,  Uathom,  and  the  lettos, 
it  would  be  to  destroy  the  intercourse  of  man  with  man,  to  say  that 
he  was  not  sane.    I  form  this  opinion  upon  the  whole  evidence. 

"  It  belongs  to  God  alone  (I  speak  it  with  awful  reverence)  to 
know  the  cause  of  the  suicide  in  this  case. — We  cannot  come  to  ^e 
conclusion,  from  all  that  we  know  of  this  man's  mind,  that  he  was 
insane  at  the  time. 

*'  When  I  look  at  the  notes  that  are  given  us  of  the  opinions  of 
the  Judges  in  this  case,  I  confess  1  don't  distinctly  understand  a 
ground  stated  by  the  late  illustrious  President  of  the  Court  of  Ses- 
sion (still  living),  that  he  considered  Mr.  Macadam's  purpose  to  be 
to  make  Elizabeth  AValker  his  widow  merely  ;  and  this  he  takes  as 
evidence  of  his  insanity.  In  this  part  of  the  island,  we  do  not  un- 
•  The  names  ^^^^^^i^cl  how  a  person  can  be  made  a  widow  without  having  been 
of  these  cases  previously  made  a  wife. 

were  given,  u  Q^  ^jj^  other  question  in  this  cause,  the  matter  of  the  marriage,  I 
distinctly  as  ^^^^  great  satisfaction  in  knowing  that  we  have  all  before  us  upon 
being  Kim-  this  point  that  we  can  possibly  ever  learn.  Though  we  cannot,  in 
roish  and  jyg  cause,  have  the  evidence  of  witnesses  upon  the  law  of  Scotland, 
(Note  by  D.  ^^  ^^^®  ^^^  ^^^^  evidence  given  in  two  late  cases  in  the  Court  of 
R.)  Chancery.* 

Dalrymple  v.  «<  In  the  recent  case  of  Dalrymple  there  was  a  great  deal  of  eri- 
D  d«o"^  ^  dence  given,  though  I  can  scarcely  give  the  character  of  evidence  to 
Reports.         ^^^  depositions  laid  before  the  Court  in  that  cause.     Instead  of  the 


WILKKB,  &C. 
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dry  way  in  which  we  do  these  things  here,  in  these  depositions  they  set        isi  3. 
forth  all  the  text-writers  and  decisions,  andgive  acommentary  on  both.     .«_^_ 

*'  We  are  under  this  embarrassment  in  that  case,  that  there  are      m^aoax 
fire  persons  (whom  we  cannot  name),  all  of  them  of  great  profession-  ^• 

al  knowledge,  in  favour  of  the  validity  of  a  marriage  by  the  contract 
de  presenti.  There  are  three  others  whom  I  also  greatly  respect 
on  the  other  side.  Great  weight,  too,  is  due  to  the  documents  to 
which  I  have  alluded  as  depositions.  We  thus  find  that  there  is  a 
great  difference  in  the  legal  opinions  upon  this  point. 

*^  Yet  I  must  confess  that  I  do  not  find  the  same  difi^erence  in  the 
judicial  opinions  that  I  do  in  the  professional  or  extra-judicial. 

*'  It  appears  to  be  quite  clear  that  the  Canon  Law  was,  upon  this 
point,  the  basis  of  the  law  for  all  Europe.  By  that  law,  the  contract 
de  presently  or  the  promise  de  futuro  cum  copula^  made  a  marriage. 
The  question  is,  how  far  this  has  been  departed  from  ? 

*'  Do  the  text-writers  in  the  law  of  Scotland  contradict  this  law  ? 
I  think  not.  I  have  read  Lord  Stair  again  and  again,  I  cannot 
construe  him  otherwise  than  that  he  distinguishes  a  contract  de  pre» 
senti  from  a  promise  de  Juiuro.  The  contract  de  presenti  is  the 
same  as  a  promise  de  futuro^  if  the  law  be  as  contended  for  by  the 
appellant. 

**  Mr.  Erskine's  language  is  exactly  the  same,  and  it  is  remark- 
able that  he  makes  no  question  as  to  the  proof  by  parole.  He 
speaks  of  marriage  by  verbal  promise ;  and  how  can  this  be  proved 
but  by  parole  ? 

*'  I  have  abo  looked  at  the  decisions  again  and  again.  I  find  in 
all  of  them,  that  a  contract  de  presenti  forms  a  present  marriage,  or 
very  matrimony.  As  to  the  cases  in  the  House  of  Lords,  though 
they  are  not  positive  judgments  on  this  point,  I  think  they  did  not 
mean  to  trench  upon  what  I  understand  to  be  the  law.  I  shall  not 
go  through  these. 

**  If  I  find  the  law  thus,  I  do  not  trust  myself  with  the  question, 
whether  it  be  wise  or  prudent  or  not ;  or  if  it  ought  to  remain  so. 
If  it  be  bad,  we  cannot  reform  it,  sitting  as  a  Court  of  Appeal.  But 
it  is  contended,  if  a  contract  de  presenti  forms  a  valid  marriage,  that 
there  was  no  such  marriage  in  the  present  case. 

^*  Let  us  consider  the  evidence  as  to  this.  The  connection  be- 
tween  the  parties  began  in  1800.  It  occurred  to  this  gentleman,  it 
sometimes  occurs  to  the  minds  of  those  who  are  acting  profligately, 
that  he  might  one  day  wish  to  marry  her  whom  he  was  seducing. 

**  He  directed  his  agent,  Mr.  Smith,  to  prepare  a  bond  for  an  an- 
nuity, and  he  requested  him  to  take  care,  if  this  could  be  done,  that 
it  should  be  in  full  of  jointure,  in  case  she  should  become  his  wife. 

"In  February  following,  the  lady  was  pregnant,  and  Mr.  Mac- 
adam writes  again  to  his  man  of  business,  inquiring  if  the  christen  • 
ing  of  the  child,  as  a  natural  child,  would  endanger  its  legitimation 
in  case  of  a  future  marriage  with  the  mother.  Your  Lordships  know 
that  this  had  reference  to  a  point  in  the  law  of  Scotland,  with  re* 
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1813.       gard  to  the  e£fect  of  a  subseqaent  marriage,  upon  the  iasue  of  the 
parties  bom  before  marriage. 


M'ADAM  «  xhe  man  of  business  informs  him  that  this  will  not  endanger  the 

WALKJEB  &c  l®g^^°^^^  ^^  ^^  ^^^^  >  ^^^  ^^  thereafter  baptized  her^  as  he  men- 
tions, with  the  christian  name  of  his  mother. 

"  Thus  you  see  some  kind  of  intention  of  marrying  her  from  the 
very  beginning  of  the  connection,  and  you  see  a  similar  intentioo 
appearing  on  the  birth  of  a  child.  It  appears  from  the  eridence  too, 
that  he  treated  her  with  great  respect. 

*^  At  last  he  formed  the  purpose  of  marrying  her :  According  to 
the  parole  eridence,  he  appears  to  hare  been  under  no  prenons 
promise  to  her.  Mr.  Oswald  tells  him  of  a  report  that  he  had  promised 
to  marry  Elizabeth  Walker ;  he  answers,  *  How  could  you  think 
me  such  a  fool  as  to  promise  what  I  could  do  erery  day  ?' 

*^  Richardson,  one  of  the  four  witnesses  present  at  what  is  stated  to 
haye  been  the  marriage,  says,  that  a  fortnight  before  this  time«  Mr. 
Macadam  told  him,  that  he  would  not  marry  Miss  Walker,  and  that 
he  should  blow  out  his  brains  the  day  he  married  her.  Yet,  it  is  to 
be  obserred  of  this  person's  evidence,  that  when  what  is  held  to  be 
the  marriage,  took  effect,  Richardson  appears  to  haye  been  under  no 
alarm  upon  the  occasion. 

<'  The  transaction  took  place  under  the  circumstances  which  I  shall 
state.  I  think  that  all  the  precedent  facts  and  circumstances  are  to 
be  taken  into  consideration.  At  first,  when  the  connection  is  formed, 
he  says  it  may  end  in  a  marriage ;  he  directs  his  agent  to  make  pio- 
yision  in  his  deeds  with  a  view  to  this.  At  last  he  sends  foroertsin 
of  his  servants  and,  in  their  presence,  he  says,  *  This  is  my  wife,  and 
*  the  children  are  my  lawful  children.'  This  last  was  a  very  iropeit- 
ant  part  of  his  purpose.  Their  hands  embrace ;  and  thon^  aU  tiie 
witnesses  do  not  exactly  concur  as  to  all  that  passed,  yet  th^re  is  ao 
contradiction.  It  is  quite  clear  that  his  intention  was  to  make  her  bis 
wife,  and  that,  in  point  of  fact  and  of  law,  he  did  make  hex  his  wife. 
From  what  appears  of  a  conversation  between  him  and  the  lady,  and 
from  what  passed  between  them,  there  can  be  no  doubt  of  her  ccn- 
sent  to  this  marriage. 

^^  He  was  not  content  with  three  witnesses,  and  he  sends  for  Mrs. 
Wyllie,  and  then  the  same  ceremony  and  embracing  of  bands  ace  gone 
over  again  in  her  presence.  The  question  is,  if  this  was  not  a  marris^ 
de  preseniiy  (a  promise  for  a  future  mamage  would  not  do);  and 
therefore^  whether  it  was  not  a  contract  from  this  moment  forwacd»— 
an  act  and  deed  eo  tiM/anti— making  them  man  and  wife,  just  as 
much  as  a  celebration  before  the  priest  would  have  been  ?  In  sndi  a 
case,  a  marriage  by  a  priest  would  be  undoubtedly  valid,  even  thoagii 
he  had  died  in  returning  from  the  kirk. 

**  The  conduct  of  both  parties  at  the  time  proves  what  thismeaat 
Their  subsequent  conduct  proves  this  also.  We  see  that  Mr.  Mao* 
adam  says  to  Woodburui  *  NoW|  Woodbnm,  I  am  a  married  naa 
like  youineE' 
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*'  So  you  see  the  conTenation  between  the  lady  and  Elisabeth       leiS. 
Wyllie  (who  by  the  bye  appears  to  haye  been  a  little  nettled  at  what 


had  happened)  shows  her  yiew  of  the  effect  of  this.     She  mentioned      m^adam 
that  Mr.  Macadam  would  not  delay  it  till  Mr.  Smith  came,  lest  he  **  ^^ 

should  have  dissuaded  him  from  it.     Then  she  accepts  the  compli-  * 

ments  of  the  servants,  in  her  change  of  state,  as  a  married  woman. 

*'*'  Is  it  therefore  possible  for  your  Lordships  to  haye  any  doubt  of 
what  they  meant,  or  that  it  was  not  clearly  their  purpose  to  contract 
marriage  ? 

"  Now,  the  question  comes,  Can  this  be  proved  by  parole  evidence  ? 
It  is  obvious  that  there  may  be  danger  in  proving  in  this  way ;  but 
this  suggests  two  considerations,  Ist,  Does  the  law  in  such  a  case 
admit  of  this  species  of  proof?  2d,  If  some  legislative  measure 
should  not  be  come  to  upon  this  subject  ? 

*'  I  throw  this  last  consideration  entirely  out  of  view  at  present ; 
but,  in  regard  to  the  first,  I  see  no  authority  for  saying,  that  a  con- 
tract which  may  be  completed  in  words  or  verbally,  may  not  be  proved 
by  parole.  In  Scotland  there  is  no  regular  form  of  words  to  be  used 
in  marriage,  either  by  the  parties  or  by  the  clergyman.  I  have  not 
yet  heard  that  a  marriage,  even  in  facie  ecclesicB^  is  such  a  matter  of 
record  as  cannot  be  proved  by  parole  testimony.  How  are  all  the 
marriages,  not  performed  in  the  face  of  the  church,  but  acknowledged 
to  be  good,  to  be  proved,  unless  they  be  proved  by  parole  ?  If  this 
be  a  good  marriuge  by  the  law  of  Scotland,  I  can  see  no  reason  why 
it  should  not  be  proved  by  parole. 

**  It  was  said,  that  in  a  case  with  a  subsequent  copula^  or  habit 
and  repute,  you  might  prove  by  parole,  though  not  where  die  copula 
or  sexual  intercourse,  or  habit  and  repute  has  not  followed,  which  was 
the  case  here,  the  gentleman  having  committed  suicide  immediately 
after  the  act ;  but  it  is  easy  to  get  rid  of  this  difficulty.  How  could 
a  marriage  be  proved,  if  a  party  died  by  the  act  of  God  before  any 
sesual  intercourse  took  place,  in  any  other  way  ?  My  own  opinion 
is,  that  this  was  a  marriage,  and  might  be  proved  by  parole. — I  am 
not  afiaid  of  the  danger  of  permitting  such  proof  here ;  it  is  a  danger 
which  exists  in  many  other  cases  of  marriage  in  Scotland. 

^  I  was  much  struck  at  first  by  what  was  urged  upon  the  statutes 
of  bigamy  in  Scotland :  But  Sir  Samuel  Romilly  stated,  in  answer 
to  this,  what  completely  solved  my  difficulties ;  and  it  is  dear  that 
what  was  founded  on  these  statutes  applies  to  other  marriages,  as 
well  as  to  marriages  of  this  kind.  In  these,  the  evil  is  provided  for 
as  well  as  for  tibis.  But  it  would  be  too  much  to  say,  that,  because 
there  was  no  celebrator  who  could  be  punished  under  these  statutes, 
that  therefore  this  was  not  a  marriage. 

<*  Upon  the  whole,  my  opinion  is,  that  there  was  a  marriage  duly 
had,  entered  into,  and  [uroTed. 

**  We  have  seen  to  demonstration  in  this  ease,  that  our  judgments, 
in  matters  of  this  naturcy  may  be  misunderstood.  It  may  be  right 
therefore  to  introduce  into  our  judgment,  in  this  casfi  such  prefiEitory 
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1813.        matter  as  will  prevent  the  gronnds  on  which  it  proceeded  from 
■  being  liable  to  misconstruction,  and  to  show  that  we  deemed  it  nn- 

M^ADAM      necessary,  in  this  case,  to  make  any  decision  on  the  Terj  delicate 
WALKEB  &c   P®^°*>  ®^  ^®  receiving  or  not  receiving  th^  evidence  of  collateral  in- 
sanity/'    (Here  his  Lordship  read  a  minute  of  what  was  afterwards 
adopted  as  the  judgment.) 

Lord  Redesoalb  said, 
**  My  Lords, 

**  Concurring  in  the  opinion  which  has  been  delivered,  I  shall 
only  make  observations  on  a  few  points  connected  with  this  cause. 

"  As  to  the  alleged  insanity,  there  does  not  appear  to  me  to  be  the 
slightest  proof  of  insanity  at  the  time  of  the  acts  done,  from  which  a 
marriage  is  inferred  in  this  case« 

^'  It  was  said  that  insanity  was  to  be  inferred  from  the  fact  of  self- 
destruction  ;  but  the  law  does  not  presume  this,  and  accordingly  it 
must  be  proved.  In  this  case,  there  was  no  proof  of  insanity  at  any 
time  of  Mr.  Macadam's  life,  except  in  a  case  of  extreme  irregularitjr 
from  hard  drinking,  and  this  was  removed  by  medicine,  and  im* 
mediately.     I  therefore  put  the  insanity  out  of  the  case. 

'*  The  only  question  is,  if  what  passed  on  the  22d  of  March  1805 
was  a  legal  marriage  or  not  ?  It  was  said,  the  acts  of  the  Scots 
Parliament  inferred  that  there  could  be  no  such  marriage  as  the  pre- 
sent. The  act  1551,  which  respects  bigamy,  was  mentioned,  and  it 
was  contended  that  that  crime  could  never  be  proved  in  reference 
to  marriages  such  as  this,  because  it  only  applied  to  a  case  of  a  re- 
gular marriage.  But  this  admits  of  the  answer  made  by  Sir  Samuel 
Homilly,  namely,  that  the  words  of  the  act  are  not  sufficiently  strong, 
to  show  that  a  marriage  could  not  be  contracted  in  any  other  manner 
than  in  the  face  of  the  church.  The  act  1503  shows  that  a  marriage 
might  be  sanctioned  by  the  Legislature,  though  not  thus  celebrated. 
The  view  which  the  Legislature  had  by  the  bigamy  acts  was,  that  a 
greater  weight  of  evidence  was  necessary,  in  criminal  proseca- 
tions,  than  for  civil  purposes. 

^*  It  was  said  that  the|[act  164  J  inferred  that  there  could  be  no 
marriage  without  a  celebrator.  But  it  appears  to  me  to  infer  no 
such  thing,  it  refers  to  the  case  of  a  marriage  without  a  celebrator  as 
well  as  that  by  a  celebrator. 

*'  The  act  1698>  referring  to  the  act  1641,  contains  certain  en- 
actments as  to  parties  clandestinely  or  irregularly  married;  and 
makes  the  same  distinction  as  is  done  in  the  former  acts.  It  enacts* 
that  both  the  celebrator  and  witnesses  shall  be  liable  to  punish- 
ment. 

*'  In  my  opinion  none  of  these  acts  contains  any  authority  for  the 
position  that  a  clandestine  marriage  cannot  be  contracted  without  a 
celebrator. 

"  The  text  writers  appear  to  me  to  be  all  adverse  to  the  aigument 
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maintained  bj  the  appellant.     (Here  his  Lordship  read  from  Lord        1813. 
Stair.)     Lord  Stair  considers  the  distinction  between  a  consent  de 


presenti  and  a  promise  defuiuro  as  dear.    The  appellant's  argoment      "  ^^^^ 
went  to  abolish  this  distinction.  walxbr,  &c. 

(His  Lordship  next  read  the  quotation  from  Mr.  Erskine.)  **  Mr. 
£rskine*s  opinion  clearly  is,  that  a  marriage  might  be  constituted  by 
consent  of  parties,  expressed  before  a  magistrate,  or  before  witnesses, 
and  also  bj  writing.  In  this  passage,  we  find  a  clear  distinction 
made  between  an  act  intended  as  a  present  marriage,  and  what  was 
meant  only  as  a  promise  defuiuro^  or  espousals.  The  same  distinc- 
tion is  made  by  Sir  George  Mackenzie.  (His  Lordship  read  the 
quotation  from  Mackenzie  on  the  respondent's  case.) 

*'  In  the  decided  cases,  ic  appears  to  be  clearly  held,  that  if  there 
was  a  consent  to  marry  de  presently  the  parties  were  from  that  mo- 
ment to  be  considered  as  husband  and  wife.  In  the  case  of  Mao-  ^^'*  6. 1796. 
lauchlane  and  Dobson,  though  no  marriage  was  established  there,  it  ^'* 
seems  to  be  clearly  acknowledged  that  this  was  the  law.  Unques- 
tionably there  was  no  copula  in  that  case.  The  Court  below,  which 
held  this  to  be  a  good  marriage,  so  held  it  upon  what  passed  between 
the  parties.  But  the  Court,  which  altered  the  first  judgment,  con* 
sidered  that  what  passed  Terbally  between  the  parties  was  of  the 
same  import  as  the  letters  between  them,  and  that  they  did  not 
mean  to  live  together  as  husband  and  wife.  On  account  of  this 
aTOwed  resolution,  it  was  held  to  be  a  promise  merely,  not  a  mar- 
riage. 

^^  It  was  contended  in  this  case,  that  one  of  the  parties  never  had 
the  purpose  to  consummate  the  marriage.  But  if  the  woman 
thought  the  contract  sincere,  this  could  never  alter  the  nature  of  the 
thing.  But  is  there  any  evidence  of  this  fact  ?  I  submit  there  is 
none.  It  is  inferred  only  from  the  fact  of  his  subsequent  self-de- 
struction, and  from  the  evidence  of  Richardson.  Did  he  mean  to 
retract  that  the  children  were  his  legitimate  children  ?  I  think  not. 
When  he  said,  '  I  marry  their  mother,  and  they  are  the  inheritors 
^  of  my  property,'  there  is  not  the  slightest  ground  to  think  that  he 
meant  any  secret  reservation  to  the  contrary. 

*•'  There  is  evidence  that  he  thought  it  a  complete  marriage  firom 
what  he  said  and  did  at  Woodbum's.  All  the  witnesses  make  a 
clear  distinction  between  the  time  when  he  was  going  to  be  married 
and  when  he  was  married.  He  says  to  Woodbum,  '  I  am  now  a 
*  married  man  like  yourself.*  Does  not  this  demonstrate  that  he 
thought  himself  completely  bound  ? 

The  only  remaining  question  is,  if  verbal  declarations  like  these 
can  be  proved  by  parole  ?  I  have  found  my  mind  unequal  to  follow 
the  argument  on  this  point.     How  can  the  marriages  put  by  Lord  , 

Stair,  and  the  other  text  writers,  in  the  passages  before  quoted,  be 
proved  but  by  parole  ?  In  Maclauchlane's  case,  there  was  a  proof  by 
parole  ;  so  there  was  in  the  case  of  M'Kie  and  Ferguson  in  1782« 
What  is  contended  for  on  the  other  side  appears  to  amount  tothis,  that 
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1813.  there  can  be  no  proof  of  an  irregular  mairiage^  except  by  writing  in 
■  some  form  or  other.    In  the  case  of  a  regular  marriage  in  Scotland, 

M^ADAM  ^eife  would  hare  been  no  writing.  According  to  the  acts  of  Pte- 
WALXXB,  &e.  1^^°^^^^)  writing  is  not  necessary.  But  it  was  said,  the  yerbal  de- 
claration of  a  party  could  not  be  proved  by  parole.  Mr.  Erskine,  in 
the  passage  before  quoted,  no  doubt  says,  a  marriage  may  be  consti- 
tuted by  writing,  but  he  also  says  it  may  be  constituted  by  consent 
before  a  magistrate  or  before  witnesses. 

'*  What  then,  upon  the  whole,  is  the  ground  upon  which  yon 
can  be  called  on  to  rererse  the  decision  of  the  Court  below  ?  The 
Court  indeed  was  not  unanimous,  but,  when  I  look  at  the  opinions 
attributed  to  those  who  differed  from  the  majority,  I  am  not  much 
impressed  with  them. 

**  One  of  the  judges  thinks  this  verbal  declaration  a  mere  promisei 
which  was  not  effectual.  As  to  the  nature  of  the  obligation  under- 
taken by  Mr.  Macadam,  I  cannot  think  this  was  a  promise.  It 
strikes  me,  that  if  there  can  be  any  marriage  by  a  declaration  before 
witnesses,  this  is  such  a  marriage. 

'*  Where  a  declaration  like  this  was  preceded  by  cohabitation, 
matters  can  scarcely  be  said  to  have  been  entire.  The  parties  were 
in  very  different  circumstances  from  those  of  single  persons.  If 
nothing  had  been  done,  there  would  have  remained  as  before,  tbe 
contract ;  but  if  they  had  children,  the  parties  had  acquired  a  dif- 
ferent character,  and  the  children  a  different  character.  I  do  not 
know  if,  in  this  case,  the  children  could  have  enforced  the  contnust, 
but  I  apprehend  that,  in  the  law  of  Scotland,  there  are  cases  where 
the  children  might  enforce  the  contract. 

"  The  judge  to  whom  I  before  alluded,  proceeds  to  say,  *  What 
is  marriage  but  consortium  viice  ?  And  he  infers,  from  the  act  <^ 
suicide*  that  Mr.  Macadam  never  meant  to  fulfil  this  consortium  vita? 

*^  But  how  could  Mr.  Macadam  alter  the  nature  of  the  act  by  an?- 
thing  done  subsequently  ?  There  is  no  evidence,  except  the  suicidei 
of  a  purpose  that  there  should  not  be  such  consortium  vitce.  Bat  if 
this  purpose  had  been  defeated,  by  his  death  by  the  act  of  God,  or 
by  his  having  been  murdered,  would  this  have  altered  the  nature  of 
the  contract  ?  Assuredly  not.  You  must  either  hold  that  no  irre- 
gular marriage  can  be  good  without  a  subsequent  concuhitusy  or  ytm 
must  hold,  that  this  was  a  real  valid  and  complete  marriage. 

<'  Another  judge  says,  that  Mr.  Macadam  never  meant  to  fire 

M°^  9fiq<V^^*  ^^^  *^  woman,  and  that  this  was  the  same  as  the  case  of  CcXko 

tor  FuUerton  ;  but  I  see  nothing  in  this  case  ftom  which  to  assume 

the  fact,  that  he  had  such  a  purpose ;  and  even  if  he  had,  this  was 

not  an  avowed  purpose,  and  ought  not  to  annul  this  act. 

"  None  of  the  judges  below  appear  to  have  doubted  of  the  com- 
petency of  parole  evidence  in  this  case.  It  is  impossible  to  infer 
from  the  law,  as  laid  down  in  the  text  writers,  that  parole  evidence 
would  not  be  good  in  a  case  like  this.  Till  die  marriage  act  in  tluf 
country,  the  whole  proof  of  marriage  might  be  by  parole. 
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^'  On  the  whole^  I  perfectly  concur  in  the  opinion  expressed  hy        1813. 
the  noble  and  learned  Lord.    I  have  stated  my  yiews  on  this  case 


without  much  order,  as  they  occurred  to  me.     There  is  no  room  for       watt 

MORBIS, 


the  question  of  insanity  here.    I  agree  also  with  his  Lordship,  that  ^^^^^  ^c. 


we  ought  to  follow  that  mode,  in  framing  our  judgment,  which  he 
proposes." 

Lord  Carleton  said, — 

^'  I  concur  with  your  Lordships.  There  was  much  evidence  of 
the  sanity  on  the  22nd  of  March  1805,  and  none  of  insanity,  except 
the  act  of  suicide  ;  but  insanity  is  not  to  be  inferred  from  this  act 
alone  ;  if  it  were  so,  there  could  be  no  such  thing  mfelo  de  se^ 

24th  May  1813.*  The  Lords  find,  That  it  is  proved  by  journals  of 
competent  evidence,  that  Quintine  M*Adam  and  the  ♦^^  ^o"*«  «>^ 
pursuer  did,  on  the  22d  day  of  March  1805,  intend  to 
contract  marriage,  and  become  husband  and  wife,  and 
did  then  forthwith  contract  matrimony  and  become 
husband  and  wife  by  declarations  and  acts  made  and 
done  solemnly,  seriously,  deliberately,  and  publicly, 
before  several  witnesses  for  such  purpose;  and  that 
it  is  also  proved  by  competent  evidence  that  the  said 
Quintine  M'Adam  was,  at  the  time  of  such  declarations 
made  and  acts  done,  of  competent  mind  and  under* 
standing,  to  contract  marriage;  that  the  evidence 
repelled,  if  received,  could  not  have  affected  such  evi- 
dence, and  that  therefore  it  is  not  necessary  to  decide 
whether  such  evidence  ought  to  have  been  received. 
And  therefore  it  is  ordered  and  adjudged,  that  the  said 
appeal  be  dismissed,  and  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appellants,  Henry  Erakine,  John  Clerk. 
For  the  Bespondents,  Ad.  Rolland^  Sir  Sam.  Romilly^ 

Geo.  Cranstoun^  Tho.  Thomson. 


[Dow's  Rep.  vol.  i.  p.  32.) 

John  Watt,  Merchant  in  Dundee,  Appellant; 

John  Morris,  Younger  of  Allanhill,  and)    d^^^^,^^ 
Wm.  Wallace,  Merchant  in  St.  Andrews,)      ^^P^^^^     *• 

House  of  Lords,  10th  May  1813. 
Insuramce-^Unseaworthihess. 

An  insurance  was  effected  on  a  vessel  for  £700>  freighted 
*  The  date  at  the  beginning  of  this  case  is  a  misprint. 
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1813.      by  ^b®  appellants  from  the  respondentR,  the  owners,  to  pro- 
ceed to  Riga  or  St.  Petersburgh,  from  St.  Andrews,  war- 


B0BIK80N,  &c.  ranted  by  the  respondents  "completely  fitted,  and  sound 

CLABK 


'*  &c.    **  *^  proceed  on  the  voyage."   She  sprung  a  leak  on  her  voy- 


age out,  and  was  lost  on  her  voyage  home.  In  an  action  on 
the  policy,  the  defence  stated  was,  that  the  ship  was  not 
sea-worthy.  The  Court  of  Session,  after  various  interlocu- 
tors, sustained  action  for  the  sum  in  the  policy.  In  the 
House  of  Lords  this  was  reversed. 

For  the  Appellant,  J.  A,  Park,  Ralph  Carr. 

For  the  Respondents,  David  Douglas^  Fra,  Horner. 


Wii.  Robinson  of  Banff,  Ghas.  Kbr  of 
Liverpool,  Robert  Ainslie,  Writer  to  the 
Signet,  and  James  Campbell  of  Edin- 
burgh, and  Georob  Robinson>  W.S.,  j>  AppeUants ; 
Edinburgh,  Underwriters  on  the  hull  and 
materials  of  the  ship  Midsummer  Blos- 
som,         

Wm.  Clark,  Junior,  of  Wallsend,  Esq.,  and)     „         ^^ 
Patrick  Irvine,  WS.,  Mandatory,  J       espon 

House  of  Lords,  15th  May  1813. 

Insurance — Unseaworthiness — Concealment. — A  vessel  was  in- 
sured from  Honduras  to  London.  Soon  after  leaviDg  the  harbour 
she  became  leaky,  and  returned  again  to  port.  In  doing  so,  she 
struck  against  a  rock,  and  was  lost.  In  an  action  for  the  sum  in  the 
policy,  held  there  was  no  sufficient  evidence  of  unseaworthiness. 
Reversed  in  the  House  of  Lords,  and  held  that  the  ship  was  to  he 
taken  as  having  been  unseaworthy  at  the  time  of  sailing  on  the 
voyage  insured. 

The  appellants  are  underwriters  on  the  hull  and  vessel, 
Midsummer  Blossom,  of  which  the  respondent  Clark  is  pro- 
prietor; the  vessel  was  lost  in  Now.  1801,  on  a  voyage 
from  Belize  river  in  Honduras  to  London  ;  and  the  ques- 
tion for  decision  was,  if  the  ship  was  or  was  not  sea-worthy 
at  the  time  when  she  undertook  to  perform,  or  sailed  on 
her  homeward  voyage  ?  The  risk  assured  was,  "  at  and 
from  Honduras  to  London."  The  vessel  was  thirty-five  years 
old.     She  sailed  from  Belize  harbour  on   28th  October. 
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Soon  after  sailing  on  her  voyage  she  became  leakj,  and  re*       18I3. 
turned  again  to  port.     In  doing  so,  she  struck,  and  was 


iQgj.^  BOBTNSOlf,  &c. 


V, 


Action  having  been  raised  for  the  sura  in  the  policy,  the  etARK  &c. 
appellants  stated  this  defence,  that  the  vessel  was  not  sea- 
worthy at  the  time  she  sailed  on  her  voyage  insured.  They 
also  stated,  that  her  situation,  while  lying  in  the  river  Belize, 
in  Honduras,  had  not  been  disclosed  to  them. 

The  Judge-Admiral  found,  after  various  procedure,  and 
production  of  documents,  ^^  That  the  ship  or  vessel  in  ques- 
**  tion,  the  Midsummer  Blossom,  was  not  sea- worthy  when 
'*  she  sailed  from  Honduras  on  the  voyage  insured,  there- 
''  fore,  finds  the  policy  null  and  void,  and  assoilzies  the  de- 
"  fenders." 

A  reduction  was  brought  of  this  decree  before  the  Court 
of  Session.  It  came  before  Lord  Meadowbank,  Ordinary, 
who  pronounced  an  interlocutor,  setting  forth,  that  *'  there  Nov.13,  1804. 
**  was  no  sufficient  evidence,  express  or  presumptive,  that 
*'  the  vessel  in  question  was  not  sea-worthy  at  the  com- 
"  mencoment  of  the  risk,"  and  reduced  and  decerned  accord- 
ingly. On  reclaiming  petition,  the  Court  adhered.  And,  j^y  16,  J806. 
on  second  reclaiming  petition,  the  Court  adhered.*  Nov. 26, 1806. 

Against  these  interlocutors  the  present  appeal  was 
brought,  with  a  special  reference  to  another  appeal,  Watson 
V.  Clark,  Dow,  voL  i.  p.  336,  which  had  reference  to  the 
cargo. 

After  hearing  counsel. 

The  Lord  Chancbllor  (Eldon)  said, — 

"  My  Lords, 
^  I  notice,  first,  in  this  case,  what  was  last  noticed  by  the  re- 


•  Opinions  of  the  Judges  : — 

Lord  President  Campbell.—"  Sea-worthiness  is  to  be  pre- 
sumed if  the  common  attestations  of  carpenters  are  produced.  The 
loss  may  have  been  occasioned  by  striking  on  the  reef. 

The  Lord  Justice  Clerk  (Hope.)—"  It  is  enough  that  a  ship  is 
apparently  in  a  state  of  sea- worthiness  when  she  sails,  and  that  the 
owners  helieve  so.  There  was  no  opportunity  of  surveying  and  re- 
pairing at  Honduras.  The  burden  of  proof  is  on  the  underwriters 
to  show  that  she  was  not  seaworthy  before  she  sailed  on  her 
voyage." 

Lord  Meadowbank.— *' The  vessel  took  in  much  water  only  after 
sailing ;  and  here  it  was  only  partial  leak,  not  total  failure." 
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181d.       pendents'  counsel,  namely,  the  matter  of  the  premium.  I  am  ooC 

'-'~-~-*    aware  that  from  the  form  of  the  proceedings  before  ns,  we  can  do  any 

moBm50M,&C|jjjjjjg  £jj  regard  to  the  premium.     But  if  your  Lordships  shall  be 

CLABK,  &CW    ^^  opinion  that  the  sea- worthiness  was  not  made  out,  you  may  make 

your  judgment  so  as  not  to  prejudice  this  matter  of  the  premium. 

*'  My  connection  with  a  Court  of  Common  Law  was  of  short  du- 
ration, and  but  few  cases  upon  this  point  came  before  me  during  that 
period.  I  always  felt  the  difficulty  of  cases  of  this  kind,  where  the 
grounds  of  decision  were  founded  on  presumption,  and  not  upon  evi- 
dence. I  thought  it  right,  in  such  cases,  to  state  the  matter  of  law, 
only  leaving  the  &cts  entirely  to  the  jury. 

**  We  sit  here  as  judges,  both  of  the  law  and  the  fact ;  I  am 
therefore  called  upon  to  state  my  views  of  both,  which  I  shall  do 
vfith  all  jealousy  of  my  judgment. 

^*  In  every  case  of  this  kind,  there  is  a  vrarranty  of  sea-worthiness ; 
and  sea- worthiness  is  always  to  be  presumed  till  the  contnuy  is 
shovfn.    This  may  be  shown  either  by  evidence  or  by  inference. 

^'  It  would  be  quite  sufficient  in  this  case,  that  the  ship  vras  sea- 
worthy at  her  departure  from  Honduras.  If  she  vras  so^  it  matters 
not  if  she  became  not  sea- worthy  within  an  hour  afterwards,  for  in  ^t 
case  the  underwriters  would  still  be  liable.  If  the  ship  had  been 
lost  merely  from  damage  sustained  at  sea,  the  onus  probantU  as  to 
the  non  sea- worthiness  would  fall  on  the  underwriters  ;  but  if  die 
ship,  in  a  short  time  after  commencing  her  voyage,  is  obliged  to 
return  without  any  such  causes^  the  presumption  is,  that  it  was  from 
causes  existing  before  setting  sail  on  her  intended  voyage,  and  from 
non  sea-worthiness ;  and  the  onus  probandi  in  such  a  case  would 
then  be  on  the  assured,  to  show  that  she  was  sea-worthy. 

^*  It  is  laid  down  in  all  our  books  upon  this  class  of  cases,  (though 
the  great  man  who  may  be  said  to  have  formed  the  law  upon  this 
subject,  is  not  always  to  be  reconciled  with  the  same  principles),  that 
'  if  a  ship  sail  upon  a  voyage,  and  in  a  day  or  two  becomes  leaky 
'  and  founders,  or  is  obliged  to  return  to  port  without  any  storm  or 

*  adequate  cause  to  produce  such  an  effect,  the  presumption  is,  that 

•  she  was  not  sear-worthy  when  she  sailed.* 
^*  If  this  principle  be  right,  and  I  doubt  not  your  Lordships  will 

concur  with  me  in  thinking  it  indisputable,  let  us  examine  and  applj 
it  to  the  circumstances  of  this  case.  I  don't  consider  the  age  of  this 
ship  as  a  conclusive  circumstance  ;  it  may  be  of  more  or  less  weight 
according  to  the  state  of  repair  of  the  vessel,  but  it  is  not  to  be  laid 
out  of  the  question. 

'^  The  next  circumstance  that  I  notice  is,  the  letter  from  the  cap- 
tain, dated  at  Barbadoes,  18th  July  1801,  in  which  he  writes,  '  She 
'  sails  very  fast  and  keeps  tight ;  we  only  draw  her  out  twice  in 
« twenty-four  hours.' 

**  Then  we  have  the  letter  of  the  captain  of  the  27th  September 
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1801,  firom  Hondaras.    He  writes  thtu:— 'The  «hip  keeps  very        1813. 

*  tight,  she  only  makes  ahoat  twelve  inches  in  twenty  4biir  honn.'    — — — • 
This  was  before  starting  on  the  voyage  insured.  bobinson,  &c. 

**  I  cannot  pay  much  attention  to  the  affidavit  of  Captain  RMmes  clark  &c. 
bearing  relation  to  this  last  letter.  It  does  not  follow  from  the  cir- 
cumstance there  stated,  that  the  ship,  lying  in  Beliae  river,  made 
only  twelve  inches  water  in  the  twenty*four  hours,  that,  therefore, 
she  must  be  sea  worthy.  The  age  of  the  Bhip>  and  the  circumstance 
of  the  water  made  in  the  outward  bound  voyage,  were  also  to  be 
taken  into  consideration  along  with  the  captain's  statement  of  the 
condition  of  the  ship  while  in  the  river  Belize. 

<*  I  next  come  to  the  protest  of  the  7th  of  December  1801,  every 
word  of  which  calls  for  particular  attention. 

(Here  his  Lordship  read  the  same.) 

**  When  a  judge  is  obliged  also  to  perform  the  part  of  a  jury,  he 
may  be  in  dimger  of  mistaking  the  language  of  seamen ;  but  1  see 
nothing  that  is  doubtful.  From  my  early  habits,  I  probably  know  ra- 
ther more  of  this  than  any  judge  on  the  Bench  ;  had  I  been  in  a  collier 
when  the  weather  here  mentioned  occurred,  we  should  have  laughed 
at  the  idea  of  damage  to  the  ship. 

**  We  see  firom  this  protest,  that,  on  the  30th  of  October,  the  ship, 
which  on  the  27th  of  September,  while  in  harbour,  drew  twelve  inches 
of  water  in  twenty -four  hours,  was  now  drawing  240  inches  In  the 
same  time.    On  the  31st  October,  the  ship  continues  *  making  much 

*  water,  pumping  her  every  half  hour.'  On  the  Ist  November,  there 
is  evidence  of  a  general  understanding  of  the  unworthiness  of  the 
ship,  from  the  conduct  of  the  seamen.  I  observe  that  the  water  kept 
increasing  every  day.  On  the  third  of  November,  they  hove  to  to 
endeavour  to  find  the  leak  ;  I  don't  find  this  stated  in  the  captain's 
letter  or  affidavit.  This  must  have  been  done  to  try  if  they  could  discover 
how  the  water  was  admitted  into  the  ship.  Whether  this  was  found 
out  or  not  we  are  lefit  totally  in  the  dark. 

''  On  the  6th  of  November,  the  advice  of  all  the  hands  on  board  is 
taken,  and  the  ship  turns  back  ;  at  this  time  she  was  making  up- 
wards of  forty  inches  per  hour,  being  about  1008  inches  in  ihe^2^ 
hours. 

"  The  next  thing  is  the  letter  of  9th  December  1802,  and  in  it 
he  assigns  no  cause  but  the  weather. 

*'  The  next  document  is  the  affidavit  of  the  24th  of  December 
1802  ;  this  may  be  amusing  reading,  but  it  is  irregular  to  admit  this 
as  evidence  in  a  cause.  This  affidavit  attributes  the  loss  of  the  ship 
solely  to  the  '  thickness  of  weather.' 

'*•  In  my  poor  judgment,  the  circumstance  which  occasioned  the 
actual  loss  of  tbe  ship,  in  this  case,  has  nothing  to  do  with  the  true 
question  between  the  parties.  It  is  quite  clear  that,  when  the  ship 
put  about  her  bowsprit  and  returned,  she  was  not  sea  worthy. 
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1813.  '*  '^^  ^'^^  qaestion  here  if,  where  no  cause  is  assigned  for  the 

ship's  return,  but  those  stated  in  the  log-book  and  other  docamenti, 


moBiNBoif,  &c.  whether  the  conclusion  is  to  be  drawn,  that  she  was  not  sea- worthy 
**  at  the  time  of  sailing  ? 

I'ARK,  ^^  ^^  ^^  ^^^  .^  ^  ^^^^^  ^^  hazard,  but  we  are  obliged  to  make  up 

our  minds ;  and  I  am  conyinced,  for  my  own  part,  that  the  ship  was 
not  sea- worthy  when  she  sailed  ;  and  I  think  that,  if  ever  a  case  was 
laid  which  required  the  plaintiff  himself  to  answer  it,  this  is  that 


*'  In  this  case  the  assured  was  bound  to  let  us  know  all  he  could 
inform  us  of.  Should  he  not  have  told  us  the  cause  of  the  leak? 
We  must  think  that  it  was  competent  to  him  to  hare  said  what,  in 
particular,  was  the  cause  of  the  influx  of  water.  We  find  that  the 
hull  of  the  ship  was  afterwards  sold ;  they  had  an  opportunity  of 
examining  it ;  but  they  say  nothing  about  it. 

It  was  urged  upon  this,  that  if  there  was  any  defect  of  eridence, 
the  cause  might  be  remitted,  to  enable  the  parties  to  give  further 
eridence  therein.  But  the  facts  do  not  appear  to  me  to  warrant 
this.  It  would,  on  the  general  principle,  be  dangerous  in  the  ex- 
treme, after  parties  have  seen  where  the  shoe  pinckedj  to  send  bad: 
a  cause  like  this,  where  masters  of  ships  have  their  own  conduct  or 
misconduct  to  account  for,  in  order  to  allow  them  to  supply  that 
defect ;  and  I  therefore,  on  these  grounds,  move  a  reyersal  of  the 
interlocutors  of  the  Court  of  Session." 

Lord  Redbsdalb  and  Lord  Carlbton  each  spoke  a  few  wordi, 
stating  their  concurrence  with  the  opinion  of  the  Lord  Chanoellor. 

The  Lords  find,  that  the  ship  in  question,  the  Midsum- 
mer Blossom,  was  not  sea-worthy  when  she  sailed  from 
Honduras  on  the  voyage  insured,  and  therefore  find  the 
policy  null  and  void.  And  it  is  therefore  ordered  and 
adjudged  that  the  interlocutors  complained  of  be  re- 
versed, and  the  defender  assoilzied.  And  it  is  further 
ordered  that  the  judgment  be  without  prejudice  to  any 
claim  of  return  of  premiums  which  the  respondents 
might  have  had  at  the  commencement  of  this  action. 

For  Appellants,  J.  Clerk,    Wm,  Robinson. 
For  Respondents,  F.  Jeffrey, 
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(Dow's  Rep.  voL  i.  p.  269.»)  ^^^^' 

Tames  Haig,  Distiller  at  Lochrin,  .  Appellant;  haio 

Wm.    Hannay,  Merchant,    Kirkcudbright,)  hannaV,  &c. 

and  Alexander  Young,  Writer  to  ther  Respondents. 

Signet,        ...         4  J  ' 

House  of  Lords,  17th  May  1813. 

Sale — Payment  of  Price — Compensation. 

Spirits  were  purchased  by  the  respondent,  Hannay,  for  which 
he  granted  a  bill  for  £179.  16s.  The  respondent  undertook 
to  send  a  vessel  for  the  spirits;  and  he  was  written  repeatedly 
to  requesting  him  to  send  the  vesseL  At  last  he  sent  a  ves- 
sel  for  the  spirits  on  19th  June,  but  she  did  not  arrive  until 
18th  July,  by  which  time  an  additional  duty  had  been  impos- 
ed on  spirits,  and,  in  consequence  of  the  appellant  refusing 
to  send  the  spirits,  unless  the  additional  duty  were  paid, 
the  ship  was  delayed  sometime  in  port  at  Leith.  The  re- 
spondent, in  the  meantime,  had  become  bankrupt;  and, 
when  diligence  was  used  on  the  bill,  he  suspended  upon 
three  grounds,  1st.  That  he  had  a  claim  of  damages  for  not 
having  sent  the  whisky  on  19th  June.  2d.  That  the  mas« 
ter  and  owners  of  the  ship  had  made  a  claim  upon  the  sus- 
pender for  the  freight  and  demurrage,  and  that  the  appel- 
lant was  liable  to  relieve  him.  3d.  Compensation  for  a  de- 
cree obtained  against  him  in  the  Admiralty  Court,  by  the 
owners  of  the  ship  freighted,  for  freight  which  was  paid  by 
him.  The  Court  of  Session  sustained  this  third  reason  of 
suspension.    And  this  was  affirmed  in  the  House  of  Lords. 

For  the  Appellant,  Wm.  Adam,  John  Clerk^  Geo.  Cranstoun. 
For  the  Respondents,  Sir  Samuel  Romilly^  Fra.  Homer. 


(Dow's  Rep.  vol.  i.  p.  255.) 

James  Haig,  Distiller  at  Lochrin,  •         Appellant ; 

John  Napier,  Esq.  of  Mollance,  •  Respondent. 

House  of  Lords,  17th  May  1813. 

Sale — Damages  for  Non-Implement. 

The  respondent,  who  is  a  banker  in  Kirkcudbright,  and  a 


•  This  for  the  year  1813  only. 
VOL.  v.  2  z 
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1813.      gentleman  of  considerable  influence  among  his  friends  in  that 
■       district,  was  applied  to  by  the  appellant,  to  lend  him  his  aid 


SHARP       3j)^  assistance  in  introducing  his  spirits  into  the  market 
BURTs,  LLOTD  ^^^^^'    Mr.  Napicr  did  not  deal  in  the  spirit  line,  but  con- 
&  CO.       sented,  on  the  offer  of  the  appellant,  to  take  the  forty  pun- 
cheons ofibred,  with  a  view  of  disposing  of  it  among  a  few 
of  his  friends,  and  agreeing  to  give  bill  at  three  months 
from  the  date  of  invoice  and  bill  of  lading,  "  provided  I  ha?e 
*'  2^  per  cent,  commission  on  the  transaction,  which  I  pre- 
*'  sume  you  will  not  consider  an  unreasonable  commission 
**  for  my   trouble  and  risk.      Shipped  free  on    board  at 
*'  Leith."     The  bargain  was  thus  concluded.     The  appel- 
lant contended  that,  as  his  duty  terminated  by  shipping 
the  spirits  on  board  at  Leith,  it  was  incumbent  on  the  re- 
spondent to  find  a  vessel.     There  were  no  regular  packets 
plying  between  that  port  and  Galloway,  by  which  the  ap- 
pellant could   send  the  spirits.      He  had  looked  out  for 
such  vessel,  but  could  neither  find  such,  nor  any  vessel 
at  Leith  which  would  take  the  cargo  of  forty  puncheons. 
At  last  the  appellant''s  traveller  wrote  the  respondent,  de- 
siring a  vessel  to  be  sent  for  the  spirits,  this  was  agreed  on. 
This  vessel  arrived  in  Leith,  only  after  an  additional  duty 
had  been  laid  on  the  spirits,  and  the  appellant  therefore 
declined  to  proceed  with  the  bargain  at  the  former  price. 
In  an  action  for  implement  and  damages :  Held  the  appel- 
lant liable  in  damages  for  failing  to  implement  the  contract 
of  sale.    Reversed  in  the  House  of  Lords,  and  defences 
sustained,  and  defender  (appellant)  assoilzied. 

For  the  Appellant,   Wm.  Adam,  Geo,  Cranatoun. 

For  the  Respondent,  Sir  Samuel  Romilly^  Fra.  Horner. 


(Dow's  Rep.  vol.  i.  p.  223.) 

Robert  Sharp,  and  John  Mackenzie,  Mer-)    ^      „ 
chants  in  Glasgow,        ...         J  ^^'^"^'*^' 

Messrs.  Burys,  Lloyd  and  Company,  Mer.-j 
chants  and  Calico-Printers  in  Manches-f  ^ 
ter,  and  John  Lang,  Writer  in  Glasgow,  J  ^^^Vondents. 
their  Attorney,         ...         J 

House  of  Lords,  17th  May  1813. 
Submission — ^Decree  Arbitbal— Sale  op  Goods— Qitalitt. 
The  appellants  traded  with  America  and  the  West  Indiefi, 


WEBSTBa 
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in  cotton  goods ;  and  they  purchased  largely  from  the  re-  1813. 
spondents.  They  gave  an  order  for  goods»  to  the  extent  of 
£6000,  to  be  exported  to  New  York  and  the  West  Indies ; 
on  delivery  of  these,  they  objected  to  a  great  part  of  the  christik 
goods  as  of  inferior  quality.  This  dispute  was  submitted  to 
arbiters ;  and  the  arbiters  found  in  favour  of  the  respon- 
dents. The  appellants  then  brought  a  reduction  of  the  de- 
cree arbitral.  The  Court  of  Session  repelled  the  reasons  of 
reduction,  sustained  the  defence,  and  decerned.  Affirmed 
in  the  House  of  Lords. 

For  Appellants,  Wm.  Adamj  J.  Macfarlane. 

For  Respondents,  Sir  Samuel  RomiUy^  Fra.  Horner. 


(Dow's  Rep.  voL  i.  p.  247.) 

Thomas  Webster,  Merchant  in  Dundee,  \     a      U    t^  > 

and  Robert  Jameson,  W.  S.  j       W 

Thomas  Christie,  Esq.  of  Phesdo,  Respondent. 

House  of  Lords,  28th  May  1813. 

Cautioner  for  Bank  Agent  —  Bond  of  Reuef  —  Fraud, 
Concealment,  and  Misrepresentation. 

This  was  an  action  brought  by  the  respondent  upon  a 
bond  of  relief  granted  by  the  appellants  to  him  as  security 
for  his  nephew,  agent  for  the  British  Linen  Co/s  Bank  at 
Montrose.  The  defence  stated  to  the  action  was,  that  at  a 
time  when  the  respondent  knew  his  nephew^s  affairs  were 
getting  involved,  and  when  he  knew  he  should  suffer  a  loss 
under  his  cautionary  obligations  to  the  bank,  he  had  applied 
to  the  appellants  to  relieve  him ;  and  that  they  had  been  in- 
duced by  fraud,  concealment,  and  misrepresentation  in  re- 
gard to  the  nephew's  affairs,  to  grant  him  the  bond  of  relief 
in  question.  The  nephew  became  bankrupt,  with  £3422 
owing  to  the  bank.  The  Court  of  Session  held  that  the 
appellants  had  failed  to  state  relevant  facts  to  infer  that  the 
respondent  had  been  guilty  of  fraud.  Affirmed  in  the  House 
of  Lords. 

For  the  Appellants,  Thos.  IV.  Baird,  J.  Greenshields. 
For  the  Respondent,   W,  Adam,  W.  Macdonald, 
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(Dow'fl  Rep.  ToL  i.  p.  39.) 


1813. 

BRUCB 

oarLTifB.     Robert  Bruob  of  Symbster,  Esq.  Appellant ; 

Wm.  Ooilvib,  Merchant,  .  .  Respatident. 

House  of  Lords,  31st  May  1813. 

Fartnbbship— Liability — Gompbnsation. 

The  appellant  was  steward  and  factor  to  his  uncle,  John 
Brace  Stewart  of  Symbster,  and  he  at  sametime  carried  on 
some  trade  at  Bigton  in  Shetland. 

The  respondent  was  engaged  by  him  to  assist  him  both  in 
his  stewardship  and  the  trade.  He  was  to  have  £10  a-year, 
and  his  board  for  his  assistance  in  the  former  capacity,  and 
was  to  have  one- third  of  the  profits  of  the  trade,  (he  bearing 
a  share  of  the  loss  in  the  same  proportion)  in  the  business 
of  the  trade. 

The  respondent  managed  the  whole  business  of  the  latter 
partnership.  At  the  termination  of  that  partnership  he 
brought  the  present  action  for  £37.  17s.  3d.,  due  him  of 
wages,  as  assistant  factor,  and  £63. 19s.  due  him  on  the  part- 
nership transactions.  In  defence,  the  appellant  stated  that 
the  accounts,  by  which  he  brought  out  the  balance  on  the 
partnership  accounts,  omitted  to  take  into  account  a  loss  on 
tallow,  bought  by  the  respondent,  which  turned  out  so  un- 
fortunate a  speculation,  that  a  loss  arose  of  no  less  than  £330, 
all  of  which  was  paid  by  the  appellant,  so  that  when  the 
pursuer  debits  himself  with  the  third  of  this  loss,  instead  of 
anything  being  due  to  him,  the  balance  is  against  him :  Held 
the  appellant  liable,  and  repelled  his  defences.  Reversed 
in  the  House  of  Lords,  and  remit  made  to  allow  both  parties 
a  proof  of  the  facts  contained  in  their  condescendence  and 
answers  respectively. 

For  the  Appellant,  Geo.  Cranatoun^  Fra.  Homer. 
For  the  Respaadeat,  Wm.  Alexander,  Bobt.  Corbet. 
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1813. 


Francis  Rbdfbarn,  Esq.,  .         .  Appellant; 

Wm.  Sommbrvail  and  John  Sommbryail,  ^ 
and  Elizabeth  Sommervail  and  Helbn 
Sommbrvail,  Representatives  of  George 
Sommervail,  deceased,  which  said  Wil- 
liam, John,  and  George  Sommbrvail, 
were  the  Brothers  and  Personal  Repre- 
sentatives  of  Alexander  Sommervail,  late  y  Respondents. 
Merchant  in  Leith;  and  Charlbs  Fbr- 
RiER,  Accountant  in  Edinburgh,  as  Com- 
missioner and  Factor  for  David  Stewart 
and  Co.,  late  Merchants  in  Leith,  and  for 
the  Representatives  of  the  Partners  of 
that  Company, 

House  of  Lords,  1st  June  1813. 

Latent  Trust — Joint  Stock  Company — Property  in  Shares 
—Assignation  Intimated. — A  partner  of  a  mercantile  company 
had  a  share  in  a  joint  stock  concern,  which  he  purchased  in 
his  own  name,  and  which  appeared  recorded  in  the  hooks  in 
his  individual  name.  He  assigned  this  stock,  in  security  of  a 
loan  obtained  from  the  appellant,  which  was  duly  intimated. 
After  the  dissolution  of  the  mercantile  company,  the  represen- 
tatives and  company  creditors  claimed  the  stock  as  a  part  of  the 
company  property.  They  alleged  that  the  stock  only  appeared  in 
the  individual  name  of  David  Stewart,  in  trust  for  David  Ste- 
wart and  Co.,  the  joint  stock  company  not  permitting  partnerships 
to  hold  shares:  Held  that  no  latent  trust  or  right  in  equity 
can  defeat  an  intimated  assignation,  reversing  the  judgment  of  the 
Court  of  Session. 

David  Stewart,  a  merchant  in  Leith,  stood  owner  or  pro- 
prietor of  a  share  in  the  Edinburgh  Glass  House  Company 
at  Leith.  This  share  was  purchased  by  him,  and  stood  in 
the  books  of  the  company  in  David  Stewart's  name  alone, 
and  valued  as  his  property  at  £2000.  At  the  time  this  share 
was  purchased  by  David  Stewart  he  was  a  partner  in  the 
concern  or  house  of  Allan,  Stewart  and  Co.,  which  partner- 
ship had  been  thereafter  dissolved,  and  a  new  one  was  formed 
between  David  Stewart  and  the  late  Alexander  Sommervail, 
under  the  firm  of  David  Stewart  and  Co.,  which  partnership 
continued  until  the  year  1796,  when  it  was  dissolved.  The 
share  of  the  Glass  Company  remained  from  the  time  of  ils 


RBDFBARM 

V. 

60NMRRVAIL8, 

&C. 
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1813.       original  purchase,  until  the  23d  day  of  August  1797,  in  the 

name  of  DfivM  Stewart  alone.     He  acted  as  exelosive  pro- 

9.         prietor  thereof,  without  any  claim  being  asserted  thereto  by 

60MMVBYA1L8,  auy  porson  whatsoever. 

*^'  Shortly  previous  to  the  23d  day  of  August  1797,  David 

Stewart  procured  a  loan  of  £1400  from  the  appellant,  and, 
as  a  security  for  the  payment  of  this  loan,  assigned  to  him  in 
security  the  foresaid  share  or  interest  in  the  Edinburgh  Glass 
House  Co.  at  Leith.  On  the  23d  August  1797,  the  foresaid 
bond  and  assignment  was  duly  intimated  to  the  manager  of 
the  Edinburgh  Glass  House  Company  (Mr.  Archibald 
Geddes,)  also  a  partner  of  the  concern. 

After  this  transaction  had  been  concluded,  Alexander 
Sommervail  came  forward,  for  the  first  lime,  to  claim  an  in- 
terest and  preferable  claim  over  that  stock,  alleging  that  it 
belonged  to  the  company  of  David  Stewart  and  Co.,  of 
which  firm  he  was  a  partner. 

A  multiplepoinding  was  then  brought  to  try  which  had 
best  right  to  the  stock,  calling  the  trustee  to  the  sequestrated 
estate  of  David  Stewart  and  Co.  (which  firm  had  become 
bankrupt)  as  a  party,  as  well  as  Alex.  Sommervail.  These 
parties  also  raised  a  reduction  against  the  appellant,  to  set 
aside  the  bond  and  assignment  of  the  stock  as  above  men- 
tioned, alleging  that  it  only  appeared  in  the  name  of  David 
Stewart,  as  trustee  for  D.  Stewart  &  Co.,  in  obedience  to  a 
regulation  of  the  Edinburgh  Glass  House  Company.  There- 
after Alexander  Sommervail  died,  and  the  action  was  then 
carried  on  by  the  respondents. 

Jnn.  11, 1803.  After  some  procedure  the  Lord  Ordinary,  of  this  date, 
pronounced  this  interlocutor:  "  Having  considered  the 
"  mutual  memorials  for  the  parties,  and  whole  process,  fiod 
"  that  the  purchase  of  the  stock  of  the  Edinburgh  Ghss 
"  House  Company  in  question,  was  made  in  the  name  of 
"  David  Stewart  as  an  individual,  and  not  in  the  name  of 
'*  David  Stewart  and  Co. ;  and  that  Mr.  Stewart  was  not  only 
**  allowed  to  remain  in  the  quiet  and  undisturbed  possession 
**  of  the  said  stock,  as  absolute  proprietor,  for  a  considerable 
'*  time  after  he  made  the  purchase,  but  for  several  months 
"  after  the  copartnership  of  David  Stewart  and  Co.  wasdis- 
*<  solved ;  therefore,  and  in  respect  it  is  not  alleged  that 
"  the  defender,  Francis  Redfearn,  was  in  mala  fide  to  ac- 
"  cept  the  assignation  under  challenge,  repel  the  reasons 
"  of  reduction,  assoilzie  the  defender  from  the  conclusions 
"  of  the  action,  and  decern  :  and  of  new  prefer  him  in  the 
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"  m  ultiplepoinding  to  the  fund  in  medio  for  payment  of  the       1813. 

••  sums  contained  in  his  interest  produced ;  and  decern  in     - 

**  the  preference  and  for  payment  accordingly."     On  several    *»»'«^»" 

representations  the  Lord  Ordinary  adhered.     But,  on  re-  sommkrvails, 

claiming  petition  to  the  Court,  the  Lords  were  pleased  to         ^^• 

pronounce  this  interlocutor :  "  The  Lords  having  resumed  *"*     ' 

''  consideration  of  this  petition,  and  advised  the  same,   with 

*'  answers  thereto,   alter  the  interlocutors  of  the  Lord  Or- 

''  dinary  reclaimed  against,  find  the  allegation  of  the  stock 

*'  in  question  having  stood  in  the  person  of  David  Stewart, 

"  in  trust  for  David  Stewart  and  Co.,  relevant  to  exclude 

**  the  assignment  granted  by  David  Stewart  to  the  defender 

''  Francis  Redfearn,  and  remit  to  the  Lord  Ordinary  to  pro- 

**  ceed  accordingly."     The  appellant,  in  his  turn,  reclaimed.  Not.  22, 

but  the  Court  adhered.* 


*  Opinions  of  the  Judges  : — 
Lord  President  Campbell  said, — **^  I  think  the  interlocutor  of  the 
Lord  Ordinary  wroDg,  assignalus  utitur  jure  auctoris  clearly  applies 
to  this  case.  The  subject  tit  mediois  the  stock  in  the  Glass  Work  Com- 
pany ;  and  in  a  competition  between  truster  and  assignee,  the  truster 
must  be  preferred,  if  the  existence  of  the  trust  is  sufficiently  made  out» 
which  it  seems  to  be.  A  declaration  of  trust,  or  circumstances  infer- 
ring trust,  do  not  require  intimation.  Had  this  subject  been  originally 
Mr.  Stewart's,  and  made  over  by  him  to  David  Stewart  and  Co.,  to  be 
held  by  him  in  future  on  their  own  account,  tbis  would  have  required 
intimation.  But  if  it  was  a  subject  acquired  by,  and  held  from  the 
beginning,  in  trust  for  tbem,  this  required  no  intimation  to  divest 
him,  as  it  truly  never  was  in  bim,  but  was  merely  a  trust  for  the 
Company.  No  inconvenience  arises  from  this  principle,  as  every 
body  knows,  when  he  acquires  a  personal  right  of  any  kind — even 
personal  rights  of  lands, — that  he  trusts  the  warrandice  of  his  author, 
and  not  to  the  faith  of  any  record. 

**  At  same  time,  a  bona  fide  payment  made  to  the  person  in  whom 
the  right  nominally  is,  will  be  sustained,  upon  the  common  principle 
of  bona  and  malafides^  and,  therefore,  in  so  far  as  dividends  have 
hitherto  been  made  upon  their  stock  to  David  Stewart,  or  his  assig- 
nee, these  will  be  sustained  till  interpellation  take  place. 

**"  It  is  not  a  case  of  bona  and  mala  fides^  but  of  personal  or  real 
right 

*'  As  to  the  case  of  feudal  rights,  see  the  case  of  Ross,  31  st  Jan. 
1792.  In  the  case  of  different  assignations,  the  first  intimated  pre- 
vails.  In  other  words,  it  requires  to  divest  the  cedent.  This  was 
a  regulation  superadded  contrary  to  the  original  and  strict  principle 
of  law.  But  it  supposes  that  the  cedent  had  the  full  right  in  him, 
which  is  not  the  case  here.     Vide  The  Tork  Building  Company 
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1813.  In  consequence  of  this  interlocator,  the  cause  went  back 

to  the  Lord  Ordinary,  who,  in  compliance  therewith,  pro- 

**^"^*"   nounced  this  interlocutor : — •*  I'he  Lord  Ordinary  having 

60M MERYAIL8, '<  hoard  what  was  stated,  holds  that  the  share  of  the  Glass 

&o,  . 

Jan.  20, 1807. 

about  negotiable  securities.     Bills  of  lading  are  negotiable  by  the 
practice  of  merchants.*' 

Lord  Hbrmamd. — I  am  for  altering.  I  consider  which  party,  by 
attention  to  intimation,  could  secure  himself.  Sommerrail,  I  think, 
could  have  so  secured  himself;  but  Redfeam  could  not.  The 
trust  might  have  been  intimated  to  the  Company,  or  a  back  bond 
entered  in  their  books.  It  is  a  possible  thing  that  a  conspiracy  to 
cheat  third  parties  might  so  be  executed.  I  wish  to  know  how  this 
would  do  in  Change  Alley,  in  a  purchase  of  stock  ?  The  maxim 
assignatus  utitur^  etc.  applies,  as  argued  in  the  papers  to  the 
debtoi*s  defences.  The  authorities  in  the  books  are  to  be  explained 
in  that  way.  As  to  lands,  I  wish  to  know  if  an  infeftment  flowing 
Irom^an  author  infeft,  is  qualified  with  a  latent  back  bond.** 

LoRD^ Justice  Clerk  Hope. — "  I  am  for  adhering.  The  prin- 
ciple-,of  the  decision  is,  no  one  can  transfer  a  property  which  he  has 
not — either  in  heritage  or  moveables.  Intimation  merely  puts 
the  assignee  in  the  cedent's  place.  Thus  the  right  is  complete 
against  the  cedent ;  but  it  does  not  make  the  right  Talid  and  good 
if  it  was  bad  in  the  cedent  before.  As  in  moveables  so  in  lands. 
If  I  am  infeft  on  a  disposition  from  an  author  infeft*  I  am  secure 
against  the  author,  and  any  double  rights  he  may  make.  But  if  the 
author  had  not  the  property ; — if  he  was  served  heir  to  the  prejudice 
of  a  nearer  heir,  will  not  my  right  fall  with  my  author  ?  Certamlj, 
unless  prescription  has  secured  it.  As  to  stocks,  they  are  re- 
gulated by  special  statute." 

Lord  Craig. — ^^  I  am  for  altering.  I  think  that  Sommervail 
is  barred  personali  excepiione*  It  was  his  own  fault  that  his  name 
did  not  appear  as  joint  owner  in  the  Company  books.  He  cannot 
therefore  plead  against  this  onerous  bona  fide  intimation/* 

Lord  Balmuto. — "  I  am  for  adhering.  The  books  of  the  Glass 
Company  might  have  been  inspected,  for,  in  their  books,  it  is  seen 
that  the  price  was  paid  by  G.  Stewart  and  Co." 

Lord  Bannatyne. — **  *  Neyno  plus  juris  ad  alium  iransferre  potest 
*  quam  ipse  habet^  assignatus  utiturjure  auctoris,'  is  a  good  general 
rule.  Intimation  makes  the  right  no  better  than  before.  It  merely 
completes  the  transference.  This  is  true  also  in  real  property,  ex- 
cept where  records  interfere,  but  it  does  not  protect  against  a  radical 
defect  in  the  right.    I  am  therefore  for  adhering.'* 

Lord  Meadowbakk. — "  I  am  afraid  to  speak  of  this  case  ¥rith 
too  much  confidence.  It  goes  deep  into  principle.  The  answers 
drawn  by  counsel  are  able.  It  lays  a  long  train  of  judgments  before 
us,  which  1  fear  to  meddle  with.     I  would  wish  a  hearing  in  the 
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*'  House  stock  in  question  was  not  the  property  of  David       isi3. 

**  Stewart  as  an  individual,  but  that  the  same  belonged  to   

"  the  copartnery  of  David  Stewart  and  Co,,  and  was  a  fund    wweawx 
**  belonging  to,  and  divisible  among  the  creditors  of  that  gQ^^^^y^jj^ 
"  company,  and  therefore  decerns  in  the  preference,  and         &c. 
'*  against  the  said  Francis  Redfearn."     And,  on  representa- Feb.  11,1807* 
tion,  the  Lord  Ordinary  adhered. 

Since  the  above  interlocutor  was  pronounced,  George 
Sommervail  died,  and  the  respondents  appeared  as  his  re- 
presentatives. 

Against  these  interlocutors,  so  far  as  adverse  to  the  appel- 
lant, he  brought  the  present  appeal,  craving  a  reversal  there- 
of, and  an  affirmance  of  the  Lord  Ordinary's  interlocutor 
pronounced  in  his  favour  of  11th  January  1803. 

Pleaded  far  the  Appellant — Although  it  may  be  true  that 
the  sharo  of  the  Glass  House  Co.  in  question  was  purchased 
with,  or  out  of  the  funds  of  Allan,  Stewart  and  Company,  or 
of  David  Stewart  and  Company,  yet  it  is  not  disputed  that 
the  same  stood  in  the  name  of  David  Stewart  only;  that  he 
received  and  gave  discharges  in  his  own  name  alone  for  the 
dividends  and  profits  in  respect  of  it ;  that  he  attended  the 
different  meetings  of  the  Glass  House  Company,  and  exer- 


case.  But  my  general  notion  is,  that  a  property  may  be  so  trans- 
ferred by  tradition,  as  not  to  be  qualified  by  the  author's  latent  obli- 
gations  such  as  are  in  themselves  personal,  not  touching  the  reality 
of  the  right.  An  ancient  maxim  has  crept  into  practice,  that  an  as- 
signee is  to  be  held  as  procurator  for  the  cedent,  and  so  liable  for  all 
exceptions.  But  if  that  is  true,  there  was  no  occasion  for  the  act 
1621,  for  every  personal  creditor  could  have  competed  with  the  fa- 
voured assignee.  However,  the  principle  was  established,  that  obli- 
gations relative  to  the  Ju^  crediti  do  qualify  that  trust.  But  I  think 
this  is  wrong,  unless  the  obligation  is  made  real  by  diligence.  The 
question  therefore  is.  Is  the  obligation  such  as  qualifies  the  right  and 
Jus  disfxmendi  in  the  bolder  ?  As  to  this  case,  I  doubt  if  trusts, 
in  any  case,  are  to  be  held  as  real.  I  rather  think  they  are  in  their 
own  nature  personal  By  the  rules  of  the  Glass  Company,  shares 
of  stock  could  be  held  by  an  individual  only,  and  Redfeam  had 
right  to  the  share  in  question  ;  and,  upon  principle,  I  hold  that  a 
conveyance  of  any  subject,  real  or  personal,  being  delivered,  transfers 
the  whole  right,  quahfied  only  by  intrinsic  qualities,  but  not  by  late 
qualities." 

Vide  President  Campbeirs  and  Hume's  Collection  of  Session 
Papers. 
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1813.       cised  eyery  other  act  of  ownership  of  and  oyer  each  share ; 
— — —    and  that  no  deed  or  other  instrument  was  ever  executed  by 
BiDFBABN    j^j^^  declariug  any  trust  of  it  in  favour  of  Allan,  Stewart  and 
sommbrVails,  Co.)  or  David  Stewart  and  Company,  or  by  which  he,  David 
^^         Stewart,  was  in  any  manner  restrained  from  the  full  and  free 
disposal  of  the  same.     2d.  No  intimation  was  made  at  the 
office  of  the  said  Edinburgh  Glass  House  Co.,  or  to  or  with 
the  acting  partner  or  manager  thereof,  previous  to  the  in- 
timation made  by  the  appellant,  of  the  aforesaid  assignment 
to  him  of  any  interest,  either  legal  or  beneficial,  claimed 
by  the  said  partnership  of  David  Stewart  and  Co.  in  the 
foresaid  share  of  the  Glass  House  Company.    3d.  The  ap- 
pellant had  not,  at  the  time  he  advanced  and  paid  the  £1400, 
or  when  the  foresaid  assignment  was  made  and  executed, 
or  when  the  same  was  intimated  at  the  said  office,  any  notice 
whatever  that  any  person,  other  than  the  said  David  Stewart, 
had  any  interest  in,  or  claim  upon  the  aforesaid  share  of 
stock  of  the  said  Glass  House  Company  ;  And,  besides,  the 
appellant  could  not,  by  any  reasonable  diligence  or  inquiry, 
have  ascertained  or  discovered  such  latent  interest  or  claim, 
if  any  there  were.     4.  If  it  be  admitted  that  the  share  in 
question  formed  a  part  of  the  partnership  property  of  the  said 
David  Stewart  and  Company,  yet,  as  the  appellant  is  ad- 
vised, one  partner  may  by  law,  without  the  consent  of  any 
of  his  partners,  dispose  of  the  partnership  property  for  a 
valuable  consideration ;  and  the  sale  made  by  him  will  be 
good  as  against  his  partners,  unless  the  person  to  whom  it  is 
made  know  that  the  transaction  is  fraudulent,  and  done  with 
a  view  to  apply  the  money  produced  by  such  sale  to  other 
than  partnership  purposes ;  and  it  has  not  been  pretended 
that  the  appellant  knew  that  such  bond  and  assignment 
were  fraudulent,  or  made  with  any  improper  view  or  design. 
The  cases  quoted  by  the  respondents,  and  the  authorities  of 
Stair,  Erskine,  and  Bankton,  are  totally  inapplicable. 

Pleaded  for  the  Respondents. — By  the  law  of  Scotland, 
with  the  exception  of  privileged  securities,  and  those  which 
pass  by  indorsement,  an  assignee  to  property  not  connected 
with  land  is  liable  to  every  latent  qualification  inherent  in 
the  right  of  the  cedent.  The  rules  of  the  Roman  kw,  nemo 
plus  juris  ad  alium  trans/erre  potest  quam  ipse  habet^  assig- 
natus  utiturjure  auctoris^  directly  apply  to  this ;  and,  there- 
fore, as  the  stock  in  question  was  not  the  property  of  David 
Stewart,  but  was  held  by  him  in  trust  for  David  Stewart 
and  Company,  no  right  to  it  granted  by  him  can  be  effectoal 
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to  the  prejudice  of  the  creditors  or  partners  of  that  companj.       ^^i^* 
Every  person  who  transacts  with  the  holder  of  a  moTeable 
subject,  takes  his  risk  of  the  possessor's  title,  and,  in  addition 
to  reliance  on  his  honesty,  the  law  gives  a  claim  of  warran-sonMBBVAiLs, 
dice  against  him.  ^®* 

Precisely  the  same  principle  regulates  the  transmission  of 
incorporeal  personal  rights.  A  factor  sells  goods  for  his 
constituent,  and  takes  a  bond  for  the  price,  payable  to  him- 
self, the  bond  notwithstanding  is  the  property  of  the  con- 
stituent ;  A  bond  may  be  assigned  by  the  creditor  in  it,  and 
the  creditor  may,  at  the  same  time,  take  a  back  bond  qualify- 
ing the  right  of  the  assignee,  this  back  bond  is  effectual 
against  every  after  transference  by  him;  the  assignee  islike  the 
holder  of  a  corporeal  subject  lent  or  pledged  to  him.  These 
principles  must  decide  the  present  case,  in  which  the  stock 
was  placed  in  the  name  of  David  Stewart,  merely  in  obedience 
to  a  regulation  of  the  Glass  House  Company.  It  being  so 
vested,  it  gave  no  opportunity  of  deceiving  others,  which 
may  not  be  alleged  in  every  case  where  a  latent  defence  or 
exception  is  founded  on.  And  the  doctrines  laid  down  by 
Stair,  B.  i.  tit.  10,  §  16,  Erskine,  B.  iii.  tit.  5,  §  10,  and 
Bankton,  B.  iv.  tit,  45,  §  3,  go  to  support  this  as  the  law  ap- 
plicable in  this  case. 

After  hearing  counsel, 

Lord  Redesdale  said, — 

'*  My  Lords, 
**  This  appeal  relates  to  a  certain  portion  of  the  stock  of  a  Glass 
House  Company,  established  at  Leith,  which  stood  in  the  name  of 
David  Stewart.  It  was  said  that  this  stock  was  originally  the  pro- 
perty of  the  mercantile  company  of  Allan,  Stewart  and  Company, 
and  afterwards  of  the  company  of  which  Stewart  and  Sommervail 
were  partners.    This  last  company  was  dissolved  in  1796. 

''  In  August  l?^?)  Stewart  applied  to  Redfeam  for  a  loan  of 
£1400,  and  proposed  to  give  in  security  this  Glass  House  stock.  This 
was  agreed  to  ;  and,  accordingly,  Redfeam  took  bis  bond  and  assig- 
nation of  the  stock  in  security,  in  the  following  terms.  (Here  his 
Lordship  read  the  quotation  of  the  assignation  in  the  appellant's 
case.) 

'^  This  assignation  was  duly  intimated  to  the  Glass  House  Com- 
pany ;  and,  if  the  stock  was  the  property  of  David  Stewart,  this  as- 
.  aignation  would  have  vested  it  in  Redfeam  for  all  the  purposes 
intended  by  the  deed. 

<<  Sommervail  sometime  afterwards  claimed  the  stock  as  part  of 
the  partnership  funds  of  David  Stewart  and  Co. ;  and  the  Glass 
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1813.       House  Company  thereupon  instituted  a  multiplepoinding  to  tee  if  ho 
I  truly  entitled  to  it. 


BBDFEARN        u  j^  ^his  process,  the  Lord  Ordinary,  on  the  29th  of  June  1801, 

80MMBBYAIL8   pronounccd  this  interlocutor.     (His  Lordship  read  it)     After  this 

&C.         interlocutor  was  pronounced^  a  representation  was  offered  by  8om* 

mervail,  stating  that  the  stock  belonged  to  Dayid  Stewart  and  Co. ; 

the  Lord  Ordinary  directed  parties  to  be  heard  on  this,  but  Sommer- 

Tail  did  not  appear,  and  decree  in  absence  went  against  him. 

**  Sommerraii  afterwards  brought  an  action  of  reduction  for  redoo- 
ing  the  assignation  granted  to  Redfeam.  This  was  remitted  to  the 
Lord  Ordinary  (Crmg)  before  whom  the  multiplepoinding  depended. 
Sommerrail  having  afterwards  died,  his  representatives  were  made 
parties  to  the  action. 

^  On  the  11th  of  January  1803,  the  Lord  Ordinary  pronounced 
this  interlocutor.  (Here  his  Lordship  read  the  same).  The  Sommer- 
vails  presented  a  reclaiming  petition  against  this  interlocutor,  and,  on 
the  18th  of  January  1805,  the  following  interlocutor  wip  pronoun- 
ced.    (Here  interlocutor  read.) 

'^  The  cause  thereupon  went  back  to  the  Lord  Ordinary,  and,  on 
the  23d  of  June  1807,  this  interlocutor  was  pronounced  by  his  Lord- 
ship. (The  same  read.)  And  his  Lordship,  on  the  20th  of  Febru- 
ary 1807)  adhered  to  that  interlocutor. 

"  The  extent  to  which  this  sentence  goes,  as  to  the  reduction  of 
the  assignation,  does  not  very  clearly  appear,  whether  it  was  meant 
to  be  an  absolute  or  a  limited  reduction.  If  it  was  meant  to  be  ab- 
solute, it  was  unfounded,  in  so  far  as  David  Stewart's  interest  in  the 
stock,  as  an  individual,  was  concerned.  But  whatever  qualification 
may  have  been  intended,  I  conceive  the  interlocutors  appealed  firom 
are  not  founded  on  the  principles  of  law  applicable  to  this  case. 

'*  It  is  clear,  that  by  the  law  of  Scotland,  an  assignation  intimated, 
denudes  the  assignor  of  all  right  in  him  to  the  thing  assigned.  If 
the  debtor  has  any  thing  which  is  good  against  the  debt,  that  is 
good  also  against  the  assignee. 

"  I  have  seen  no  case,  nor  dictum  of  any  writer,  which  goes  the 
length  of  saying,  that  an  assignation  duly  intimated  could  be  de- 
feated by  any  latent  right  in  equity  such  as  that  claimed  for  David 
Stewart  and  Co.  in  this  case.  The  case  seems  to  be  altogether  a 
new  decision,  and  on  new  principles.  We  should  not  be  inclined  to 
ratify  these  to  the  prejudice  of  a  honajide  assignee  without  notice, 
unless  we  are  bound  so  to  do.  It  appears  that  the  judges  thought 
the  former  decided  cases  so  applicable  to  this,  that  they  found  the 
principle  on  this  case.     • 

*'  There  is  nothing  to  this  extent  in  the  passages  cited  from  Lord 
Stair  in  the  respondents'  case.  (Here  his  Lordship  read  the  same.) 
When  Lord  Stair  says,  that  all  exception  against  the  cedent  would 
be  good  against  the  assignee,  even  compensation  itself ^  this  sufficientlj 
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explains  his  meaning.     It  is  the  business  of  the  assignee  to  learn  the        131^3. 
trae  condition  of  the  cedent,  as  between  the  debtor  and  him.  . 


''  The  authority  of  Lord  Bankton  is  of  the  same  description,    redfbaiin 
(Here  his  Lordship  read  the  quotation  from  Bankton  from  the  re-  *« 

spondents*  case.)    It  is  manifest  that  this  applies  also  to  a  defence         ^^^ 
against  the  demand.    This,  if  good  against  the  assignor,  would  be 
good  against  the  assignee. 

''  Mr.  Erskine  goes  to  the  same  effect.  (The  quotation  from  Mr. 
Erskine  read.)  All  these  are  cases  of  exception  to  the  demand  in 
the  person  of  the  assignor ;  none  of  them,  therefore,  are  applicable 
to  this  subject.  The  argument  on  the  decided  cases  is  to  be  an-- 
Bwered  in  the  same  way.    It  is  not  necessary  to  enter  into*  them. 

'*  Some  argument  was  used  in  this  case,  as  to  the  law  in  the  case 
of  stolen  goods  ;  and  the  case  of  a  horse  stolen,  and  not  sold  in  mar- 
ket overt  was  founded  on.  But  the  vendor  of  stolen  goods  has  no 
title  to  them  except  what  he  makes  by  a  sale  in  market  overt, 

*^  The  goods  here  were  Stewart's,  but  bound,  as  it  is  said,  by  a 
secret  obligation,  which  could  not  be  known  unless  he  intimated  it 
himself.  Conceiving  that  there  is  nothing  in  the  text  writers,  nor 
in  the  decided  cases,  to  found  the  present  judgment,  I  find  the  law 
of  Scotland  as  to  assignations  clearly  against  the  present  decision. 

^*  The  right  of  Sommervail  was  merely  one  to  compel  an  assignation 
to  be  made  for  the  purposes  of  the  partnership  of  which  he  was  a 
member ;  the  Glass  House  Company  did  not  permit  stock  to  be 
held  by  a  partnership,  and  he  could  only  claim  that  it  should  be  as- 
signed to  a  common  trustee . 

''  By  the  law  of  Scotland,  an  assignation  not  intimated,  will  not 
be  good  as  against  an  assignation  duly  intimated,  though  pos- 
terior in  date  to  the  first.  In  the  same  manner,  an  arrestment  is 
good  against  an  assignation  not  intimated. 

<'  The  rule  of  law  is,  that  assignations  are  preferable  according  to 
the  dates  of  their  intimations.  This  clearly  expl^ns  the  meaning  of 
the  maxim,  *  Utiturjure  auctoris.'  The  author  is  not  fully  divested 
vrithout  intimation ;  then,  when  a  first  assignation  is  not  intimated, 
and  a  second  assignation  is  granted  with  intimation,  the  second  as- 
signation, in  that  case,  will  be  preferred.  The  reason  is,  because 
the  assignee  could  have  no  better  right  than  his  author.  This  de- 
monstrates, that  the  principle  so  much  relied  on  does  not  apply  to 
the  present  case. 

*'  An  argument  was  used  on  the  case  of  an  executor  assigning  a 
debt  belonging  to  his  testator.  But  there,  every  person  must  know 
that  there  was  a  trust,  and  that  he  would  be  bound  by  it. 

**  In  my  opinion,  Sommervail  can  be  in  no  better  case  than  one 
who  had  an  assignation  not  intimated.  But  Redfeam*s  assignation 
was  intimated,  and  therefore  to  be  preferred.  It  would  be  absurd  to 
say  that  Sommervail  could  be  better  with  this   right  which  he 
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1813*  claimed,  than  if  he  had  had  an  actual  assignation,  hat  not  inCi' 

___  mated. 

BBDf  lABN        '*  Upon  the  whole,  I  am  of  opinion  that  the  inteiiocuton  oom- 

**  plained  of  ouirht  to  be  reyersed,  and  that  the  interlocutor  of  the 

MfeMMERVAIIaB   *  ^ 

^Q^        *Lord  Ordinary,  of  Uth  January  1803,  which  decided  in  faTour  of 
the  appellants,  ought  to  be  affirmed. 

Lord  Chancellor  (Eldou)  said,— 
"  My  Lords, 

**  After  what  has  been  stated,  I  shall  not  enter  into  this  case  at 
laige,  but  I  must  make  some  few  obsenrations  upon  it. 

*'  The  question  here  arises  as  to  the  right  of  a  company  carrying 
on  business  in  Scotland  to  a  certain  portion  of  the  stock  standing  in 
the  name  of  an  indiyidual  member  of  the  firm,  and  which,  according 
to  the  rules  of  the  company  in  which  the  stock  was  rested,  could 
only  stand  in  one  name.  The  question  comes  before  us,  as  to  the 
ri^t  of  the  first  mentioned  company,  in  competition  with  an  indi- 
yidual who  had  obtained  an  assignation  of  this  stock,  and  his  asng- 
nation  duly  intimated. 

**  Mr.  Leach  objected  to  our  looking  into  the  articles  of  partner- 
ship in  this  case ;  but  when  we  were  discussing  what  was  the  law  of 
Scotland  as  to  personal  rights,  it  was  absolutely  necessary  to  see 
whether  the  right  of  which  we  were  treating  was  of  a  personal  na- 
ture or  not. 

''  Upon  looking  into  those  articles,  I  find  that  the  partnership  be- 
gan in  1756,  with  a  certain  number  of  shares,  for  a  term  of  twenty- 
one  years ;  and  afterwards,  for  an  indefinite  term,  if  eight  partners 
agreed.  The  property  of  the  company  was  both  heritable  and  move- 
able— they  had  houses,  stock  in  trade,  and  debts. 

*'  The  portion  of  stock  of  the  Glass  House  Company,  which  is  the 
subject  of  the  present  question,  could  therefore  only  be  considered 
as  wholly  personal  in  this  way,  that  every  individual  partner  had  a 
right  to  withdraw  from  the  partnership,  and  to  demand  the  value  of 
his  stock. 

'*  The  competition  here  is  between  one  claiming  the  stock  under 
an  assignation  intimated  to  the  Glass  House  Company,  who  were 
the  debtors  ;  and  those  claiming  as  the  cestui  que  trutit  of  the  in- 
dividual who  granted  the  assignation. 

«  The  case  may  almost  be  decided  upon  this  point.  Even  if  the 
trust  had  been  declared,  the  Glass  House  Company  might  have  said, 
We  have  nothing  to  do  with  your  bargains  in  any  other  partnership 
concern,  only  one  person  can  be  joined  with  us  ;  an  assignee  moat 
be  approved  of  by  our  Company,  and  nothing  can  be  rested  in  him 
but  a  right  to  call  for  the  value  of  the  stock. 

*^  The  question  here  is  not  one  depending  between  the  debtor  of 
Stewart  and  the  assignee  of  Stewart ;  but  between  a  creditor  of 
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Stewart  and  those  claiming  under  an  alleged  equity  in  the  person  of        1813. 
Stewart.    This  disposes  of  the  argument  of  the  case  of  an  assigna-     ■■ 
tion  by  an  executor.     In  such  case,  the  assignee  must  know  that  a     bed r earn 
trust  existed,  and  was  bound  to  look  to  it ;  an  assignee  could  have  ,Q-„BRVAiLi 
no  such  knowledge  here.     It  was  a  latent  trust,  of  which  the  debt-  &c. 

ors,  the  Glass  House  Company,  knew  nothing.  What  is  said  about 
its  appearing  from  the  books  of  that  Company,  that  part  of  the  price 
was  due  by  Stewart  and  Co.,  appears  to  prove  nothing  as  to  their 
knowledge  of  any  equity  in  Stewart. 

'*  How  can  you  apply  the  doctrine  of  the  decided  cases  here  ?  The 
ordinary  cases  are  well  known.  A  grants  a  bond  to  B,  and  B  as- 
signs it  to  C.  If  any  set  off,  or  ground  of  compensation,  was  good 
to  A  against  B,  it  will  also  be  good  to  A  against  C,  the  assignee, 
because  utilurjure  auctoris.  And  what  is  the  hardship  of  this  ? 
Absolutely  there  is  none.  For  C  might  have  known  by  inquiry, 
and  with  common  caution,  what  objections  were  competent  to  A. 

^  The  same  rule  applies  as  to  back  bonds.  If  a  back  bond  is 
granted,  the  assignee  of  the  subject  to  which  the  bond  relates  is 
bound  to  take  notice  of  it. 

'^  I  looked  with  anxiety  into  the  cases,  to  see  if  an  assignation  with 
an  intimation  had  ever  been  defeated  by  a  right  in  equity  such  as 
this  ;  but  I  found  none  such.  I  think  the  doctrine,  in  the  present 
case,  as  it  stands  decided  by  the  Court  below,  goes  the  length  of  say- 
ing that  the  shares  of  the  stock  of  a  mercantile  company  in  Scot- 
land cannot  be  assigned.  How  could  any  assignee  protect  himself^ 
by  any  diligence  or  inquiries,  against  a  claim  like  this,  which  was 
absolutely  latent  ?  If  this  doctrine  were  confirmed,  I  don't  see  how 
any  person  could  be  in  safety  to  purchase  property  of  this  kind  in 
Scotland. 

''  But  if  this  be  the  law^  we  have  nothing  to  do  here  with  any  in« 
convenience  that  may  attach  to  it.  It  is  only  the  Legislature  that 
can  give  a  remedy  in  such  case. 

<*  But  I  find  nothing  in  the  text  writers  on  the  law  of  Scotland, 
or  cases,  which  should  place  this  latent  right  in  equity  higher  than 
if  there  had  been  an  equal  assignment.  I  therefore  concur  in  the 
opinion  that  the  judgment  should  be  reversed." 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  reversed ;  and 
it  is  further  ordered  that  the  original  interlocutor  of  the 
Lord  Ordinary  of  II th  January  1803  be,  and  the  same 
is  hereby  affirmed;  and  that  the  defender  in  the  action 
of  reduction  be  assoilzied. 

For  Appellant, «/.  Johnson. 

For  Respondents,  Sir  Samuel  Bomilly,  David  Douglas. 
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1813. 


BBoww,  &c.  (Dow,  i.  p.  349.) 


V* 


SMITH,  &c.  Messrs.  Brown,  Huson,  Macoauley,  and)   jpp^UarUs; 
Co.,  Liverpool  Merchants,  .  J 

Alex.  Smith  and  Others,  Underwriters  on)   ResDondents. 
the  ship  Friendship,  and  her  Cargo,        } 

House  of  Lords,  2d  Jane  1813. 

Insurance — ^Right  to  Abandon  as  for  Total  Loss. 

Action  was  raised  on  a  policy  of  insurance  upon  the  ship 
Friendship,  insured  ''  to  the  port  or  ports  of  discharge,  sale, 
"  and  final  destination  in  the  British  or  Foreign  West 
^*  Indies  and  America,"  which  words,  the  appellants  contend- 
ed, in  the  case  of  a  ship  engaged  in  the  slave  trade,  were 
customary,  and  understood  to  cover  a  voyage  from  port  to 
port,  in  search  of  a  market,  till  the  object  of  the  voyage  is 
completed. 

The  vessel,  in  consequence  of  the  mutiny  of  the  crew  who 
were  guilty  of  piracy  and  murder,  was  taken  possession  of  by 
them,  and  the  object  of  the  voyage  was  thereby  defeated ; 
but  the  boatswain  and  two  others,  who  remained  honest, 
pretending  to  gratify  the  mutinous  part  of  the  crew  by 
steering  for  Cayenne,  while  they  made  direct  for  Barbadoes, 
on  arrival  there  handed  the  ship  and  crew  over  to  the  govern- 
ment authorities. 

The  master,  with  seven  of  the  crew,  had  been  put  on 
shore  in  the  whale  boat,  but  the  master  procured  passages, 
first  to  St.  Thomas,  and  then  to  Barbadoes,  where  he  found 
the  Friendship,  with  nothing  but  the  hull  and  rigging  of 
the  ship  remaining.  The  cargo  and  stores  were  here  sold 
by  the  King's  agent  before  his  arrival ;  and  he  saw  at  once 
that  the  intended  trade  to  the  coast  of  Africa  was  thus  de- 
feated. The  appellants  gave  notice  that  they  intended  to 
abandon  as  for  a  total  loss.  The  ship  was  then  sold  for  the 
insurers. 

In  an  action  before  the  Judge  Admiral,  he  found  the  ap- 
pellants entitled  to  their  demand.  Of  this  decree  a  suspen- 
sion was  brought  to  the  Court  of  Session,  in  which  they 
pleaded,  as  to  the  ship,  that  as  she  sustained  no  injury  what- 
ever, however  much  the  cargo  may  have  been  damaged,  and 
the  trading  voyage  therewith  defeated  on  the  coast  of  Africa, 
yet  as  the  vessel  arrived  at  Barbadoes  in  a  better  condition 


CASES  ON  APPEAL  FROM  SCOTLAND.     719 

than  when  she  set  out,  there  were  no  grounds  upon  which       ^Ql^- 
the  appellants  were  entitled  to  abandon  the  ship  as  for  a    — — — 
total  loss.    2.  In  addition  to  the  plea  that  the  ship  was  not         ^e.      ' 
lost,  and  could  not  be  abandoned  as  lost,  it  was  further         v. 
maintained  that  though  the  appellants  had  been  in  a  situa-  ^*"'^''»    ^' 
tion  to  abandon,  yet  that  they  had  not  abandoned  tempea- 
tivi.    Held  in  the  Court  of  Session  that  the  appellants  were 
not  entitled  to  abandon  as  for  a  total  loss,  and  to  recover 
accordingly.    Reversed  in  the  House  of  Lords,  and  ordered 
that  the  decree  of  the  Court  of  Admiralty  be  affirmed, 
which  decided  that  the  appellants  were  entitled  to  abandon 
as  for  a  total  loss,— ^the  object  of  the  voyage  being  totally 
defeated. 

For  the  Appellants,  V.  Gibbs,  J.  A.  Park. 

For  the  Respondents,  M.  Nolan^  Wm.  Erskim. 


(Dow,  vol.  i.  p.  1.) 


James  Craiodallib  and  Others,  Appellants ; 

The  Rev.  J.  Aikman  and  Others,  Respondents, 

House  of  Lords,  16th  June  1813. 

Property  of  Church — Separation  in  Rblioious  Body. 

This  question,  as  to  the  right  to  possession  of  the  meet* 
ing  house  and  session  house  belonging  to  the  Society  of 
Burgher  Seceders  of  Perth,  was  raised  on  the  occasion  of  a 
split  in  that  body,  in  regard  to  the  formula  of  their  church 
as  respected  the  power  of  the  civil  magistrate.  The  appel- 
lants were  the  body  who  separated  themselves,  but,  con- 
tending that  they  adhered  to  the  original  doctrines  and  for- 
mula of  the  Seceders'  body,  which  were  identical  with  those 
of  the  established  church,  and  were  therefore  entitled  to 
possession,  while  the  respondents  were  parties  who  had  al- 
tered, or  were  inclined  to  modify  the  formula  on  this  head. 
The  Court  of  Session  were  of  opinion  that  nothing  had  been 
done  to  alter  the  formula  by  the  respondents,  and  confirmed 
them  in  possession  of  the  meeting  house,  &c.  On  appeal  to 
the  House  of  Lords,  the  case  was  remitted  for  reconsidera- 
tion.    Vide  infra,  (second  appeal) 

For  Appellants,  Ar.  Colquhount  Wm,  Adam. 
For  Respondents,  Sir  Samuel  Ramilly^  James  Stephen^ 

Alex,  Maconochie. 
VOL.  V.  3  a 


1813. 

KARL  OF 
MORTON. 
V 
STHART. 
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George,  Earl  of  Morton,  Appellant ; 

James  Stuart,  Esq.,  Toanger  of  Danearn,       Respondent. 

House  of  LfOrds,  21st  Juno  1813. 

Servitude  of  Road— PREsoRipnyE  Possession — Condbscbndencb. 
— An  action  was  brought  by  the  appellant  of  immunitj  from  a 
servitude  of  two  roads,  claimed  by  the  respondent,  through  the  ap- 
pellant's property.  The  respondent  was  ordered  to  give  in  a  conde- 
scendence of  what  he  claimed  as  servitudes,  and  by  virtue  of  what 
right  or  title  he  was  prepared  to  maintain  his  right  to  them.  When 
given  in,  the  condescendence  was  objected  to,  as  not  stating  the  na- 
ture or  origin  of  the  servitudes,  or  the  ends  or  purposes  to  which  the 
roads  were  put ;  and  he  proposed  to  establish  the  servitudes  by  pre- 
scriptive possession  of  other  parties,  different  from  the  respondent  and 
his  predecessors  and  tenants ;  Held  the  condescendence  relevant 
to  go  to  proof.  Reversed  in  the  House  of  Lords,  and  case  remit- 
ted to  give  in  a  new  condescendence. 

The  appellant  brought  a  declarator  of  immunity  from  a 
servitude  of  two  roads,  claimed  by  the  respondent,  through 
Dec.  11, 1806.  his  property,  in  which  action  the  Lord  Ordinary  ordered  the 
respondent  to  give  in  a  condescendence  of  what  he  claimed 
as  a  servitude,  and  of  what  he  offered  to  prove  in  regard  to 
the  same. 

In  terms  of  this  order,  the  following  condescendence  was 
given  in : — 

•'1st.  That  the  road* from  Easter  Aberdour,  which  is 
"  commonly  called  the  Fishergate,  leaves  the  south  street  of 
"  Easter  Aberdour,  between  the  west  gable  of  a  house  be- 
"  longing  to  John  Anderson  feuar  in  Aberdour,  and  the  east 
"  gable  of  a  house  presently  possessed  by  Mrs.  Lochty ;  that 
**  it  enters  a  park  or  field  belonging  to  the  pursuer  at  the 
"  south-east  end  of  the  lane  running  in  that  direction  from 
<'  these  gables ;  and  that,  after  passing  about  half-way  along 
**  the  east  or  upper  side  of  that  park,  it  inclines  in  a  soutb- 
"  westerly  direction  through  the  middle  of  it  to  the  harbour, 
''  which  lies  at  its  south-west  end ;  and  that  the  road  lead- 
**  ing  to  the  Whitesands  Bay  leaves  the  said  road  to  the 
'*  harbour  about  the  middle  of  the  east,  or  upper  side  of 
"  that  park,  to  a  gate  at  a  farm  steading  belonging  to  the 
"  pursuer,  called  the  Teind  Barns;  and  from  thence  in  a 
''  south-easterly  course  to  the  bay. 

2d.  "  The  defender  offers  to  prove,  by  parole  testimony  of 
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"  witnesses  who  have  access  to  know  the  fact,  that  these        1813. 

"  roads  have  been  uninterruptedly  used ;  the  first,  namely, 

"  that  to  the  harbour,  as  a  road  for  foot  passengers,  persons 

"  on  horseback,  and  carriages ;  and  the  other,  to  the  White- 

"  sands  Bay,  as  a  road  for  foot  passengers,  by  all  the  pro- 

^'  prietors  of  grounds  or  houses  situated  on  the  east  side  of 

"  the  riyulet  called  Aberdour  Burn,  and  lying  in  the  parish 

"  of  Aberdour,  and  particularly  by  the  defender  and  his  pre- 

**  decessors,  (to  whom  the  description  applies),  for  a  period 

"  beyond  the  memory  of  man." 

3d.  He  offers  to  prove,  "  that  when  the  pursuer  placed 
**  gates  on  these  roads  several  years  ago,  he  did  not  attempt 
*'  to  prevent  their  being  used  as  before ;  and,  indeed,  he  at 
**  that  time  showed  his  own  conviction  that  he  could  shut 
"  up  neither,  at  least  as  a  road  for  passengers  on  foot,  by 
''  leaving  an  opening  for  passengers,  on  the  west  side  of  the 
"  northmost  gate,  stepping-stones  on  the  west  side  of  the 
"  two  middle  gates,  and  a  wooden  ladder  on  the  east  side 
'*  of  the  southmost  gate."    And, 

4th.  He  offers  to  prove,  "that  the  pursuer  has  lately  erected 
*'  a  high  gate,  which  he  keeps  locked,  at  the  south-east  end 
**  of  the  lane  before  mentioned,  and  a  strong  stone  and  lime 
"  wall  on  the  south-west  side  of  the  park  or  field  before 
"  described ;  by  which  illegal  operations  the  said  roads  are 
**  completely  and  effectually  shut  up." 

The  appellant  objected  to  this  condescendence  being  ad- 
mitted to  proof,  as  it  did  not  state  the  nature  or  origin  of  the 
pretended  servitudes,  or  the  ends  or  purposes  of  them;  while, 
on  the  other  hand,  it  proposed  to  establish  the  respondent's 
right  of  servitude,  by  the  alleged  possession  of  other  parties^ 
different  from  the  respondent  or  his  predecessors,  and  pro- 
prietors of  tenements  no  way  connected  with  the  lands 
of  Hillside.  He  therefore  submitted  to  the  Lord  Ordinary 
that  this  condescendence  could  not  be  admitted  to  proof, 
and  that  a  new  condescendence  ought  to  be  given  in,  stating 
clearly  and  explicitly  the  following  points : — 

1.  Whether  the  pretended  servitude  was  constituted  by 
grant  or  by  prescription ;  and  what  length  of  possession  he 
undertook  to  prove  in  either  case  ? 

2.  What  were  the  ends  and  purposes  to  which  the  pre- 
tended servitude  roads  had  been  and  were  to  be  applied ; 
and  whether  the  use  of  both,  or  either  of  the  roads,  is  for 
his  Own  personal  convenience  and  pleasure,  or  for  any  benefit 
connected  with  the  land  of  Hillside  as  dominant  tenement  ? 
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proprietors  of  Hillside,  and  their  tenants,  have  had  of  the  pre- 


KABL  o?     tended  servitude  roads,  without  reference  to  any  possession 

KORTOIf 

^^  that  may  have  been  had  by  the  other  proprietors  of  grounds 

8TDART.     or  houses  situated  on  the  east  side  of  Aberdour  Bum  ? 

4.  Whether  the  stepping-stones,  ladders,  stiles,  or  other 
access  to  the  appellant's  different  fields  and  inclosures  were 
made,  in  any  instance,  at  the  requisition  or  desire  of  the  re- 
spondent or  his  predecessors;  and  what  those  instances  were? 
Jan.  13, 1807.     '^^^  ^^^^  Ordinary  pronounced  this  interlocutor :  **  Hav- 
"  ing  considered  the  condescendence  for  the  defender,  with 
"  the  answers  thereto:  and  being  of  opinion  that  the  con- 
*'  descendenceimpliessufficiently  the  nature  of  the  defender's 
"  claim  to  the  roads  in  question,  as  not  to  be  defended  on 
"  any  existing  grant  known  to  the  defender ;  that  the  de- 
**  fender,  in  giving  in  the  condescendence  ordered,  is  nowise 
*^  called  on  to  assign  any  particular  uses  for  an  access  to  the 
'*  sea-shore,  which  ia  juris  publici;  that  the  general  use  of 
"  the  road  in  question,  by  the  feuars  of  Aberdour,  may  be 
'*  very  material  to  ascertain,  in  leading  any  proof  in  support 
''  of  the  defender's  claim  in  behalf  of  Hillside,  to  the  same 
**  benefit ;  and  that,  as  to  the  circumstances  attending  the 
"  erection  of  gates,  ladders,  stepping-stones,  it  will  be  open 
**  to  both  parties  to  ascertain  them  by  proper  interrogatories 
'*  to  the  witnesses  to  be  adduced ;  before  answer,  allows  to 
**  the  defender  a  proof  of  the  facts  averred  in  the  conde- 
'<  scendence,  and  to  the  pursuer  a  proof  of  the  history  detailed 
**  in  the  answers,  if  he  inclines  to  bring  it,  and  to  both  par- 
«  ties  a  conjunct  probation :  and  grants  commission  and 
"  diligence  to  the  Sheriff-depute  of  Fife,  or  James  Glassford, 
"  Esq.,  Advocate,  to  take  the  said  proof."     On  two  repre- 
May  12  and  sentations  against  this  interlocutor  by  the  appellant,  the 
Maj  26,1807.  Lord  Ordinary  adhered.     And,  on  reclaiming   petition  to 
the  Court  praying  the  Lords  to  alter  the  above  interlocutor, 
July  II,  1807.  the  Court,  of  this  date,  refused  the  prayer  of  the  petition, 
and  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant — 1.  The  respondent  originally 
claimed  right  to  the  use  of  the  roads  in  question,  ixs proprietor 
of  the  estate  of  Hillside^  that  is  to  say,  he  claimed  a  right  of 
servitude  in  favour  of  the  estate  of  Hillside  as  the  dominant 
tenement,  over    the  barony  of  Aberdour  as  the  servient 
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tenement;  and  it  was  expressly  against  this  priTate  claim       181 3, 
that  the  appellant^s  action  of  declarator  was  directed.    But, 

in  answering  the  appellant's  first  representation,  the  respon- 

dent  seemed  to  be  desirous  of  evading  the  action  as  it  had  v, 

been  brought,  by  shifting  from  his  original  claim,  and  con-     *tuart. 
tending  that  the  two  roads  claimed  were  public  roads. 
Therefore,  even  supposing  the  respondent  to  have  been 
serious  when  he  alleged,  after  the  cause  had  sometime  de- 
pended, that  the  roads  in  question  were  public,  such  alle- 
gation  was  altogether  incompetent^  and  could  not  be  enter- 
tained under  the  present  action.     If  the  renpondent  really 
means  to  lay  aside  his  original  pretensions  to  a  right  of  ser- 
vitude, and  to  insist  for  those  roads  as  public,  this,  which 
would  be  a  new  and  quite  difierent  case  from  the  one  really 
at  issue,  may,  if  he  pleases,  be  tried  in  a  separate  action  at 
his  own  instance,    in  which,  both  the  correctness  of  the 
statement,  and  his  title  to  maintain  it,  may  be  fairly  discussed. 
But,  2.  In  the  present  suit  the  respondent,  in  his  conde- 
scendence, has  not  offered  to  prove    the  whole  of   those 
circumstances  which,  by  the  law  of  Scotland,  are  requisite 
in  order  to  constitute  a  servitude  in  favour  of  one  tenement 
over  another.    3.  As  a  mere  question  of  immunity  from  an 
alleged  servitude,  the  condescendence  given  in  by  the  re- 
spondent was  objectionable,  inasmuch  as  though  every  part 
of  it,  except  that  which  relates  to  the  possession  of  the  re- 
spondent himself  and  his  predecessors,  as  proprietors   of 
Hillside,  should  be  proved,  such  proof  would  have  no  effect 
in  establishing  the  right  of  servitude  claimed  by  him  ;  on  the 
other  hand,  should  he  fail  in  the  whole  of  the  proof  of  use 
and  possession,  except  that  of  his  own  and  his  authors'*  use 
and  possession,  such  failure  would  not  in  the  least  invalidate 
the  right  to  the  servitude  so  established  by  the  use  and  po8> 
session  of  himself  and  his  authors.    4.  Personal  servitudes 
are  not  recognised  by  the  law  of  Scotland :  and,  from  any 
explanations  hitherto  given  by  the  respondent  as  to   the 
uses  of  the  servitude  claimed  by  him,  it  appears  to  be  in 
the  nature  of  a  personal  servitude,  and  altogether  different 
from  a  real  or  predial  servitude,  which  is  well  known  and 
accurately  defined  by  the  legal  authorities  applicable    to 
this  subject.  Vide  Ersk.  B.  iii.  tit.  9,  §  33;  Craig,  Lib.  1.  Dieg. 
15,  §  15 ;  Stair  B.  ii.  tit.  1,  §  5 ;  Bank.  B.  i.  tit.  3,  §  4.     Again, 
Stair,  B.  ii.  tit.  7,  §  1.     And  Erskine  says,  B.  ii.  tit.  9,  §  3, 
"  That  a  servitude  by  prescription  is  limited  by  the  measure 
"  or  degree  of  the  use  had  by  the  acquirer  of  it,  agreeably 
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1813.       «  to   the  rule   tantum  prescriptum  quantum  posaessum.*' 

Therefore,  nothing  can  more  satisfactorily  show  that  the  onlj 

relevant  possession  in  this  case,  is  the  possession  of  the  re- 

V.         spondent  or  his  predecessors ;  alid  that  the  possession  of  the 

STUABT.     feuars  of  Aberdour,  proprietors  of  distinct  tenements,  has  no 

connection  ^t  all  with  the  question  at  issue. 

Pleaded  for  the  Respondent. — The  facts  offered  to  be 
proved  in  his  condescendence  are  undeniably  relevant ;  in 
other  words,  they  must,  if  established  by  proofs  serve  as  a 
complete  legal  defence  against  this  action  of  declarator. 
The  purpose  of  the  action  was  to  obtain  a  decree,  declaring 
the  whole  barony  of  Aberdour  free  from  the  burden  of  a 
servitude  in  favour  of  the  proprietors  of  Hillside ;  and,  against 
such  an  action,  it  is  sufficient  to  aver,  as  the  respondent  has 
done  in  the  second  article  of  his  condescendence,  that  the 
roads  in  question^  passing  through  the  barony  of  Aberdour, 
have  been  uninterruptedly  used  by  the  inhabitants  of  the 
village,  and  by  him  and  his  predecessors^  for  a  period  beyond 
the  memory  of  man.  This  is  a  distinct  and  specific  allegation 
of  a  servitude  by  prescription,  which  may  be  proved  by 
parole  testimony,  and  indeed,  from  its  nature,  is  only  capable 
of  being  so  proved.  2.  Yet  the  appellant  contends  that 
the  respondent  was  bound  to  explain  the  purposes  of  these 
roads,  during  the  previous  possession,  but  there  is  no  autho- 
rity for  this  laid  down  in  the  law-writers ;  and  the  Lord  Or- 
dinary has  rightly  found,  in  regard  to  this,  that  he  *^  is  no- 
*<  wise  called  on  to  assign  any  particular  uses  for  any  access 
"  to  the  sea-shore,  which  is  juris  publid,"  Even  if  he  ad- 
mitted that  the  chief  object  was  bathing,  this  would  not 
assert  a  right  to  a  servitude  merely  personal.  His  allegation 
is,  that  he  and  his  predecessors  have  travelled  to  a  particular 
bay  for  time  immemorial,  through  the  appellant's  property, 
which  is  a  servitude  of  way.  3.  Nor  is  the  proof  of  posses- 
sion of  the  feuars  of  Aberdour  inadmissible  in  establishing  this 
right  of  way,  because,  as  the  Lord  Ordinary  has  said  in  his 
interlocutor,  '*  The  general  use  of  the  road  in  question,[by  the 
"  feuars  of  Aberdour,  may  be  very  material  to  ascertain,  in 
<'  leading  any  proof  in  support  of  the  defender's  claim  in  behalf 
''  of  HiUside  to  the  same  benefit."  In  addition  to  this,  the 
respondent  would  observe,  that,  according  to  his  state- 
ment, which,  in  a  question  of  relevancy,  must  be  held  as  true, 
the  use  of  these  roads  was  enjoyed  uninterruptedly  by  a 
certain  description  of  persons,  and  he,  as  included  within 
that  description,  must  be  entitled  to  vindicate  his  right.     The 
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right  of  the  public  to  these  roads  may  be  inferred,  from  the       1818. 
general  and  immemorial  use  of  them  by  the  proprietors  of  -_^— * 
the  subjects  to  the  east  of  Aberdour  Burn ;  but,  could  it  be     »^*^  ®' 
maintained  that  these  proprietors  are  not,  as  such,  entitled  to         ^.^" 
vindicate  that  use,  because  the  public  would  be  benefited  by     btuabt. 
their  succeeding  in  the  claim  ?    And  if  these  proprietors 
are  entitled  to  make  their  right  effectual,  shall  the  same 
privilege  be  denied  to  the  respondent,  who  is  the  most  con- 
siderable of  them  ?    The  objection  of  the  appellant  proceeds 
on  a  mis-statement  or  misapprehension  of  the  nature  of  the 
respondent's  right.     The  right  is  claimed,  not  as  a  servitude 
attached  to  the  lands  of  Hillside  exclusively,  but  as  a  common 
benefit  pertaining  to  the  whole  lands  and  houses  to  the  east- 
ward of  a  stream  separating  Easter  and  Wester  Aberdour. 
The   possession  of  the  other  villagers  may  therefore  be 
pleaded  upon  by  the  respondent;  and,  besides,  it  must  be 
obvious,  that  if  the  possession  has  been  universal,  the  appel- 
lant has  no  interest  in   bringing  an   action   of  immunity 
against  any  one  individual.     On  this  hypothesis,  every  pro- 
prietor of  lands  and  houses  has  a  right  to  demand  that 
the  road  shall  be  kept  open ;  and,  of  consequence,  the  proof 
allowed  in  the  Court  of  Session  is  of  importance,  1st,  In 
establishing  the  right  claimed  by  the  respondent ;  and,  2d, 
In  showing  that  the  appellant  has  no  interest  in  the  issue  of 
the  present  action. 

After  hearing  counsel, 

Tbb  Lord  Chancellor  Eldom  said, 
"  My  Lords, 

**  In  this  cause  there  arise  two  questions,  1.  Whether  the  Court 
of  Session  should  not  call  upon  Mr.  Stuart  to  state  the  purposes 
for  which  he  claims  the  roads  in  question  ?  2.  Whether  he  ought 
not  to  be  confined  to  proof  of  possession  had  by  himself  and  his 
predecessors,  proprietors  of  the  lands  of  Hillside  ? 

'*  On  the  first  of  these,  I  have  no  conception  that  the  interlocutor 
of  the  Lord  Ordinary,  of  the  11th  of  December  1806,  ordaining  the 
respondent  to  give  in  a  condescendence  of  *  what  he  claimed,*  could 
be  held  to  mean  less,  than  that  he  should  state  the  nature  of  the 
servitude  claimed. 

'^  This  claim  being  for  a  right  to  certain  roads  through  the  appel- 
lant's property,  the  proof  might  show  a  right  to  them  for  general 
purposes,  for  only  one  limited  purpose,  or  for  a  variety  of  specific 
purposes.  The  respondent  stated  that  he  claimed  two  roads  of  dif- 
ferent kinds,  one  a  foot  road,  and  the  other  a  road  for  horses  and 
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carriages ;  but  if  the  aigament  at  the  bar  was  well  foimdedy  there 
was  no  occasion  for  him  to  have  said  eren  so  much  in  his  conde- 
scendence. 

^*  It  was  said  that  the  road  claimed  to  the  harbour  of  Aberdoor 
belonged  to  the  proprietors  of  tenements  to  the  eastward  of  Aber- 
dour  Bum,  and  that  this  being  a  right  of  road  to  a  public  harbour, 
it  was  sufficient  to  condescend  upon  the  terminus  ad  quern  ;  but  I 
cannot  accede  to  this  doctrine.  It  was  not  said  that  this  was  a  pub- 
lic road  ;  but  that  it  belonged  to  the  proprietors  of  certain  tenements. 
As  such,  it  might  be  for  particular  purposes  only — such  as  for  bring- 
ing to  these  tenements  commodities  landed  in  the  harbour ;  but 
this  is  quite  different  from  a  road  to  be  used  by  all  his  Majesty's 
subjects  for  all  purposes  and  on  all  occasions.  If  it  was  a  road  for 
particular  purposes  only,  the  persons  entitled  to  use  it  for  these  pui^ 
poses  might  clearly  be  prerented  from  using  it  for  any  other  pur- 
poses, as  not  within  the  rights  granted  to,  or  acquired  by  theoL 

"  As  to  the  right  of  footpath,  the  Lord  Ordinary  thinks  that  the 
sea-shore,  heing  publicijuris^  the  respondent  was  not  obliged  to  assign 
any  particular  uses  for  an  access  to  it.  But  I  conceive  that,  as 
different  persons  might  have  different  uses  for  an  access  to  the  sea- 
shore, it  was  necessary  for  the  respondent  to  state  what  use  he  pro- 
posed to  make  of  such  access. 

**  On  the  second  question,  nothing  could  be  more  conyenient  to  a 
party  in  the  situation  of  the  respondent,  than  to  proceed,  as  he  claims 
a  right  to  do.  He  says,  let  me  enter  into  my  proof  of  what  the  roads 
are,  and  when  the  proof  is  completed,  the  Court  may  declare  for  what 
purposes  they  are  to  be  used. 

^^  But  when  the  right  claimed  is  a  serritude  by  prescription  in 
fayour  of  the  lands  of  Hillside,  can  proof  be  allowed  as  to  any  right 
claimed  or  enjoyed  by  the  proprietors  of  other  lands  ? 

'*  If  it  can,  only  see  what  inconveniences  might  result  from  this, 
if  all  the  prescriptions  were  not  the  same.  The  prescription  of  A 
would  not  be  effectual  for  B,  nor  B  s  for  C,  and  so  on.  When  the 
respondent,  instead  of  confining  himself  to  the  prescriptive  right  of 
himself  and  the  proprietors  of  Hillside,  proposes  to  give  proof  as  to 
the  possession  of  A,  B,  and  C,  of  the  roads  in  question,  all  this  may 
go  for  nothing  :  If  he  should  show  that  A,  B,  and  C,  used  these 
roads  for  certain  purposes,  this  would  not  show  that  the  respondent 
had  a  right  to  use  them  for  any  purpose. 

'*  If  the  respondent's  right  is  founded  on  prescription,  then  be 
must  prove  his  own  case.  If  it  were  founded  in  a  grant  to  himself  and 
others,  then  he  might  prove  the  possession  of  these  others,  to  show  that 
his  own  right  was  not  lost  by  non-use,  eyen  though  he  should  hate 
used  it  himself.  I  have  brought  these  points  under  your  Lordships* 
consideration  at  present.  On  Friday  next  I  shall  be  ready  to  state 
what  occurs  to  me  as  the  fit  judgment  in  this  case." 
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On  the  2l8t  Jane  1813,  his  Lordship  resumed  the  case.                      J313. 
"  My  Lords,  

^'  Li  resuming  this  case,  I  shall  read  the  summons  of  declarator  to      mortom 
you.     (Summons  read.)   I  obsenre  that  this  action  had  two  objects ;  v* 

1.  To  declare  that  the  proprietors  of  the  barony  of  Aberdour  were      8^"^*'*» 
free  from  any  servitude  to  the  lands  of  Hillside  of  the  roads  which 
were  claimed ;  and,  2,  If  a  senritude  was  found  to  exist,  to  haye  the 
extent  of  it  defined. 

'^  The  defence  was,  that  by  prescription  the  proprietor  of  Hill- 
side had  a  right  to  the  roads  in  question.  This  appears  to  be  a 
sufGicient  answer  to  what  was  asked  by  the  appellant,  as  to  the  re- 
spondent showing  by  what  title  he  claimed  the  road  in  question. 

'*  The  Lord  Ordinary,  on  the  11th  of  December  1806,  ordained 
the  defender  to  give  in  a  condescendence  i>f  rvhat  he  claimed,  and 
what  he  offered  to  prove. 

^  A  condescendence  was  accordingly  given  in.  (Here  his  Lord- 
ship read  the  same.)  The  appellant  insisted  in  the  Court  below,  as 
he  has  done  at  the  bar,  that  this  was  not  such  a  condescendence  as 
ought  to  have  been  received,  as  it  neither  set  out  the  nature  nor  the 
purposes  of  the  servitude  claimed,  and  he  called  for  a  new  conde* 
scendence  on  the  following  points  : —  I.  Whether  it  was  claimed  by 
grant  or  by  prescription  ?  As  to  this,  it  appears  to  me  that  this  was 
sufficiently  set  out  in  the  defences.  He  there  claimed  a  right  by 
prescription,  and  he  must  be  held  to  mean  such  a  length  of  pre- 
scription as  would  confirm  such  a  right  2.  What  were  the  ends 
and  purposes  to  which  the  roads  were  to  be  applied  ?  3.  What  pur- 
poses the  respondent  and  his  predecessors  have  had  of  the  roads  in 
question,  without  reference  to  the  possession  of  any  other  person  ? 
4.  Whether  the  stepping-stones  laid  down,  or  stiles  made  in  the 
walls  through  which  the  roads  were  claimed,  had  been  made  at  the 
requisition  of  the  respondent  or  his  predecessor,  or  not  ? 

'*  As  to  this  last,  I  do  not  think  that  it  is  necessary  for  us  to  make 
any  alteration  in  the  interlocutors.  It  would  be  in  the  power  of  the 
parties,  at  taking  the  proof,  to  put  such  questions  to  the  witnesses 
as  would  bring  out  with  sufficient  distinctness  the  different  matters 
mentioned  in  this  article. 

*'  As  to  the  second  and  third  articles,  the  Lord  Ordinary  has  ex- 
pressed himself  thus,  in  the  interlocutor  of  13th  January  1807 '" 
-^^  That  the  defender  is  no  wise  called  on  to  assign  any  particular 

*  uses  for  an  access  to  the  sea-shore,  which  is  juris  publiciy  and  that 
'  the  general  use  of  the  road  in  question,  by  the  feuars  of  Aberdour, 

*  may  be  very  material  to  ascertain,  in  leading  any  proof  in  support 
^  of  the  defender's  claim  in  behalf  of  Hillside  to  the  same  benefit.' 
I  cannot  admit  what  is  here  laid  down  as  to  the  right  of  access  to 
the  sea-shore  without  some  qualification.  It  is  somewhat  extraor- 
dinary  that  this  doctrine,  as  to  its  being  unnecessary  to  assign 
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any  particular  uses  for  an  access  to  the  sea-shore,  as  being  jiim 
publicly  should  be  stated  in  an  interlocutor  which  had  reference  to 
two  roads,  one  of  which  was  claimed  merely  as  a  footpath,  the  other 
as  a  road  for  horses  and  carriages.  Thus,  on  the  admission  of  the  de- 
fender himself,  this  right  of  access  to  the  sea  shore  does  not  give  a 
road  for  every  purpose. 

But  it  was  said,  it  would  appear  from  the  proof  what  were  the  uses 
to  which  the  roads  claimed  could  be  applied.  It  appears  to  me, 
howeyer,  that,  before  leading  the  proof,  the  pursuer  has  a  right  to 
know  what  one  party  has  to  prove  and  the  other  to  disprove.  Sup- 
pose  a  footpath  were  claimed  for  access  to  the  sea-shore  for  the  pur- 
poses of  bathing,  if  the  Court  was  of  opinion  that  a  servitude  for  the 
purposes  of  bathing  could  not  be  maintained,  there  would  be  no  oc- 
casion to  go  into  proof  with  regard  to  it. 

"  As  to  the  other  road,  it  was  said  that  this  must  be  a  road  for 
all  purposes,  because  it  was  a  road  to  a  public  harbour.  This  might 
be  true  of  a  highway,  open  and  public  for  all  the  king's  subjects ; 
but  it  is  very  different  here,  where  the  question  is,  if  this  road  belongs 
to  the  proprietor  of  a  certain  estate  or  not  ? 

**  It  matters  not  in  this  case,  what  might  or  what  may  or  may  not 
be  competent  to  the  feuars  of  Aberdour.  It  is  possible  that  they 
may  have  a  very  limited  right  in  the  road  in  question,  such  as  to 
bring  home  articles  to  their  tenements  or  the  like.  Any  proof  as  to 
them  is  either  unnecessary,  or  it  is  inadmissible,  where  the  respond- 
ent founds  his  claim  on  prescription.  He  must  make  out  his  case 
by  proof  of  the  roads  having  been  used,  not  by  these  feuars,  but  by 
himself  and  his  predecessors,  or  their  tenants. 

"  In  these  respects,  therefore,  I  conceive  that  the  judgment  must 
be  altered  by  your  Lordships/' 

It  was  therefore  ordered  and  adjudged  that  the  interlocu- 
tors of  the  Lord  Ordinary,  of  12th  and  26th  May  1807, 
and  of  the  Lords  of  Session,  of  10th  July  1807,  be  re- 
versed. And  it  is  further  ordered,  that  the  cause  be 
remitted  back  to  the  Court  of  Session,  to  review  the 
interlocutor  of  the  Lord  Ordinary  of  13th  January  1807 ; 
and  to  ordain  the  defender  to  lodge  a  new  condescen- 
dence, stating  particularly  what  he  claims,  and  what 
he  offers  to  prove,  and  that  the  Court  do  then  proceed 
as  shall  seem  just. 

For  the  Appellant,  Sir  Samuel  Romilly^  Tho.  W,  Baird, 
For  the  Respondent,  Wm.  Adam.  Wm.  Erskine. 
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Thomab  Hall,  Merchant  in  Berwick-upon-'\  1813. 

Tweed,  and  Claud  Russel,  Accountant  f   ^_^^//^^,« .  ~ 

m  Edinburgh,  Trustee  upon  the  Seques- 1     ^  ^] 

trated  estate  of  the  said  Thomas  Hall,     J  boss. 

Uercules  Ross,  Esq.  of  Rossie,  Respondent. 

House  of  Lords,  23d  June  1813. 

Landlord  and  Tenant — ^Warranty  in  Lease — Retention  op 
Rent — Damages. — Id  a  lease  of  fishings,  the  tenant  resisted  pay- 
ment of  his  rent,  on  the  ground  of  alleged  injury  done  to  the  fish- 
ings by  the  operations  of  the  landlord  in  the  riyer,  and  at  the  chief 
fishing  station,  and  damages  arising  therefrom.  Held  him  not  en- 
titled to  retain  the  rent  on  account  of  such  alleged  damages.  In 
the  House  of  Lords,  case  remitted  for  reconsideration,  with  an 
opinion  that  damages  were  due,  and  that  it  fell  on  the  Court  of 
Session  to  ascertain  and  fix  the  damages. 

A  lease  was  entered  into  by  the  appellant  of  the  fishings 
of  Southesk,  belonging  to  the  respondent, — the  appellant 
having  appeared  at  a  public  roup  of  the  same,  and  offered 
£600  of  yearly  rent  for  a  twenty-one  years'  lease  after 
Candlemas  1801. 

This  lease  described  the  fishings  as  ^*  AH  and  whole  the 
''  salmon  fisheries  within  the  water  of  Montrose  River  of 
*'  Southesk,  and  on  the  sea  coast  belonging  to  the  estate  of 
*'  Rossie,  together  with  the  salting  house  at  Rossie,  as  the 
"  said  fishings  and  salting  house  were  lately  possessed  by 
**  John  Richardson,  Esq'*  And  there  was  absolute  warran- 
dice of  the  lease,  ^^  in  so  far  as  the  different  stations  have 
•*  been  hitherto  fished  or  occupied'' 

There  was  no  restraint  in  the  lease  against  the  landlord 
exercising  any  act  of  property  which  he  might  think  proper, 
and  accordingly,  soon  after  the  commencement  of  the  lease, 
he  erected  a  dock  for  the  repairing  of  ships,  upon  the  island 
of  Rossie,  being  one  of  the  principal  fishing  stations. 

The  appellant  alleged  that  this  erection  had  injured,  in 
a  very  considerable  degree,  the  yearly  value  of  the  fishings, 
and  this  was  done,  although  the  fishings  were  expressly 
let  **  as  lately  possessed  by  John  Richardson,  Esq.,"  and 
although  they  were  warranted  to  him,  *'  in  so  far  as  the 
"  different  stations  have  been  hitherto  fished  or  occupied 
''  at  all  hands  mortal." 

A  claim  of  damages  having  been  preferred  for  Hall  dur- 
ing the  first  year  of  the  lease,  this  was  referred  to  arbitra- 
tion, and,  after  taking  proof,  the  arbiter  found,  by  his  de- 
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erections  had  injured  the  fishings  during  the  previous  sea- 


HALL,  &c.    gQ^^  j^jj^  awarded  £133  of  damages. 
B088.  The  injury  during  the  succeeding  seasons  haying  been 

greater,  he  preferred  a  further  claim,  but  this  was  resisted, 
coupled  with  a  refusal  to  submit  the  matter  to  arbitration ; 
and  the  respondent  having  threatened  a  charge  for  payment 
of  the  rent  on  the  lease,  the  appellant  brought  a  suspension. 
This  being  passed,  and  the  letters  expede,  the  question 
came  to  be  discussed  before  Lord  Balmuto,  who  was  pleased 
to  pronounce  this  interlocutor,  ordering  the  suspender  to 
lodge  the  bill  for  the  sum  of  £600,  consigned  by  him  in  the 
Montrose  Bank,  in  process,  being  the  year's  rent  due  at 
Martinmas  1802,  in  order  that  the  same  may  be  delivered 
up  to  the  landlord,  without  prejudice  to  his  claim  of 
damages. 

When  the  rent  fell  due  at  Martinmas  1803,  the  appellant 
brought  another  suspension,  which  was  conjoined  with  the 
former  process. 

The  appellant  having  been  ordered  to  give  in  a  oonde- 
scendenco  of  damages  incurred  to  the  fishings,  this  was  done, 
and  a  proof  allowed  and  taken.  In  the  meantime,  a  third 
suspension  was  brought,  as  to  the  year's  rent  due  at  Mar- 
tinmas 1804,  which  was  also  conjoined.  The  Lord  Ordi- 
nary then,  upon  advising  the  state  of  the  whole  cause,  pro- 

Nov.  12,1805.  i^ounced  this  interlocutor  :  **  Having  considered  the  mutual 
''  memorials  for  the  parties  in  the  conjoined  suspensions 
*'  offered  against  payment  of  the  rents  of  llossie  fishings  for 
"  the  years  1802,  1803,  and  1804,  payable  at  the  term  of 
'*  Martinmas  each  of  these  years,  with  the  whole  former 
<*  proceedings,  repelsi  the  reasons  of  suspension,  finds  the 
"  letters  and  charge  orderly  proceeded,  under  deduction  of 
''  the  sum  of  £600,  consigned  by  the  suspender  with  the 
*'  branch  of  the  Bank  of  Scotland  at  Montrose,  as  the  year's 
"  rent  for  1802,  and  which  was  ordered  to  be  paid  up  to  the 
*'  charger,  and  decerns  :  Finds  the  suspender  liable  in  ex- 
**  penses,  and  ordains  an  account  thereof  to  be  given  in, 
''  and,  when  lodged,  allows  the  suspender  to  see  and  object 
*'  to  the  same."     On  representation  the  Lord  Ordinary  ad- 

Nov.  28, hered.     On  further  representation,  the  Lord  Ordinary  found 

that  he  was  entitled  to  credit  for  £400  admitted  to  have 

Dec.  20,——  been  paid,  and  quoad  ultra  adhered. 

Maj22, 1807.     On  reclaiming  petition  to  the  Court  the  Liorda  adhered. 

Dec.  1 9 And,  on  further  petition,  they  adhered. 
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This  latter  judgment  having  been  pronounced  by  a  nar-       1813. 
row  majority,  the  present  appeal  was  brought  to  the  House 


of  Lords.  HAix,&c, 


r. 


Pleaded  for  the  Appellant. — The  appellant,  Mr.  Hall,  paid  robs, 
a  high  rent  for  the  above  mentioned  fishings^  and  he  was 
therefore  entitled  to  expect  he  should  be  allowed  to  possess 
them  without  interruption  or  molestation  from  any  quarter, 
and  particularly  without  molestation  or  interruption  occa- 
sioned by  the  respondent,  to  whom  that  high  rent  was  to  be 
paid.  The  contract  of  lease  is  a  &(ma/(26  contract,  which 
implies  in  its  very  nature  that  the  tenant  shall  have  a  free 
and  uninterrupted  enjoyment  of  the  subject  let  to  him ;  and, 
consequently,  if  such  enjoyment  is  prevented  or  interrupted 
by  any  operations  of  his  landlord,  he  has  a  right  to  expect 
compensation  for  the  damage  that  has  ensued.  Such  claim  of 
damage  is  founded  in  the  very  nature  of  the  contract,  with* 
out  any  express  obligation  undertaken  by  the  landlord  to 
that  effect ;  but,  in  the  present  case,  there  is  superadded 
an  explicit  obligation  by  the  landlord,  whereby  he  is  bound 
to  warrant  the  fishings  in  question  to  the  appellant^  in  so  far 
^*  as  the  different  stations  have  been  hitherto  fished  or  oc- 
*'  cupied  at  all  hands  mortal."  Warrandice  at  all  hands 
imports  not  only  that  the  use  and  possession  of  the  subject 
shall  bo  made  good  to  the  tenant,  undisturbed  by  any  ope- 
rations of  the  lessor,  but  undisturbed  by  the  operations  of 
any  person  whatever. 

The  appellant  has  instructed  by  the  clearest  evidence, 
that  his  possession  was  interrupted  in  a  variety  of  different 
ways,  in  consequence  of  operations  carried  on  even  by  the 
respondent  himself,  or  by  those  acting  under  authority  from 
him,  with  a  view  to  his  profit  and  advantage.  A  dock  was 
erected  at  one  of  the  most  valuable  fishing  stations  let  to 
the  appellant,  and  the  fishing  there  was  interrupted  and  in- 
jured by  the  materials  laid  down  in  the  bed  of  the  river  for 
constructing  the  dock  ;  by  foul  water  being  poured  into  the 
river,  which  turned  away  the  salmon  ;  and  from  vessels 
being  allowed  to  lie  in  the  fishing  stations  so  as  to  obstruct 
the  fishery  in  a  very  great  degree.  In  these  various  ways 
the  respondent  has  incurred  the  warrandice  of  the  lease,  and 
the  appellant  is  entitled  to  recover  from  him  whatever  loss 
and  damage  have  been  sustained  from  the  respondentia 
breach  of  contract. 
All  the  pretences  set  up  by  the  respondent,  in  the  view  of 
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1813.  ayoiding  implement  of  his  obligation  of  warrandice  to  the 
^— ^.^  appellant,  are  frivolous  in  the  extreme.  The  interruption 
HALL,  &c.  given  to  the  fishings  in  the  different  ways  above  mentioned, 
is  proved  beyond  dispute ;  and  where  a  salmon  fishing  is 
interrupted  there  must  unavoidably  be  damage.  It  is  an 
absurdity  to  say,  that  a  tenant  suffers  no  damage  although 
he  proves  that  the  fish  were  scared  away,  and  that  he  is 
prevented  from  carrying  on  the  fishing  by  obstructions  of 
different  kinds. 

Pleaded  for  the  Respondent, — The  rents  of  the  years  in 
question  have  been  long  due  to  the  respondent^  in  terms  of 
the  lease  entered  into  between  him  and  the  appellant,  Mr. 
Hall.  This  just  and  liquid  debt  is  by  no  means  compen- 
sated, nor  ought  payment  of  it  to  be  held  on  account  of 
claims  of  damages,  which  even  the  appellants  seem  to  admit 
are  of  a  trifling  nature,  more  especially  when  it  is  consider- 
ed that  the  chief  subject  of  complaint  is  the  erection  of  the 
dock  on  Rossie  Island,  of  which  Mr.  Hall  was  perfectly 
aware  before  he  took  the  lease  of  the  fishings,  and  which 
his  agent  saw  carrying  on  without  making  any  objection. 
But,  2.  Not  only  have  the  appellants  completely  failed  in 
their  endeavours  to  substantiate  their  allegations,  but  it  is 
established  by  the  clearest  and  most  convincing  evidenc^e, 
that  no  damages  whatever  have  been  occasioned  to  the 
fishings  by  any  operations  which  the  respondent  carried  on, 
or  for  which  he  was  answerable ;  and  that  Mr.  Hall  was  in 
no  degree  prevented,  during  the  years  of  his  lease,  from 
enjoying  the  full  benefit  of  these  fishings,  in  so  far  as  they 
had  been  possessed  by  former  tenants. 

After  hearing  counsel, 

Lord  Chancellor  Eldon  said, 
**  My  Lords, 

'^  This  is  an  appeal  against  certain  interlocutors  of  the  Court  of 
Session.  The  most  material  interlocutor  of  the  Lord  Ordinary,  upon 
which  the  others  are  founded,  is  that  of  the  12th  Nov.  1805.  (Hen 
his  Lordship  read  the  same). 

<<  In  this  case,  a  lease  was  made  by  the  respondent  Ross  to  the 
appellant  Hall  of  certain  fishings.  I  lay  entirely  out  of  view  the 
fact,  which  has  been  a  good  deal  founded  on,  that  Ross  had,  before 
this  time,  formed  a  plan  for  constructing  a  dry  dock,  and  that  the 
appellant  knew  of  such  his  intention.  Nothing  can  be  more  dan- 
gerous than  our  construing  a  contract  by  any  thing  out  of  the  con- 
tract.   The  parties,  in  their  contract,  say  nothing  as  to  this  dock ; 
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we  hare  nothing  to  do  here  with  the  intentions  of  the  one  party,  or        1813. 
the  knowledge  of  the  other  in  regard  to  it     The  only  question  for      ■- 
us  to  consider  is,  what  Ross  meant  to  giye  under  the  lease,  and  what    ^^^^f  &c. 
Hall  meant  to  hold  ? 

'^  The  lease  lets  to  him  the  following  suhjects.  (Here  his  Lord- 
ship read  the  description  of  the  fishings  in  the  lease,  with  the  terms 
of  the  warranty,  ahsolnte  and  from  fact  and  deed). 

"  Without  any  exception  to  what  was  said  at  the  har,  as  to  the 
warranty  that  would,  hy  the  law  of  Scotland,  hare  been  implied  in  a 
lease  like  this,  it  appears  to  me  to  have  been  the  clear  intent  of  the 
parties,  that  this  lease  should  contain  two  species  of  warranty,  one 
as  to  the  mode  of  fishing  formerly  practised  against  all  the  world, — 
the  other,  as  to  any  improyed  modes  of  fishing  from  the  acts  and 
deeds  of  the  lessor. 

''  The  rent  was  £600  a-year,  being,  as  was  stated,  a  considerable 
increase  over  any  former  rent ;  and  a  great  deal  of  argument  was 
used  upon  this,  that  the  fishings  could  not  haye  been  damaged  by 
the  respondent's  operations  in  the  present  case,  because  the  appel- 
lant's lease  was  disposed  of  to  an  advantage,  a  grassum  of  £250 
having  been  obtained  for  it.  But  when  we  are  to  consider  of  this 
judicially,  we  must  lay  all  this  out  of  the  case.  Even  though  the 
fishings  had  been  subset  at  £1200  a-year,  if  the  appellant  had 
suffered  damage  and  injury  in  previous  years,*  this  would  not  have 
compensated  him  for  such  damage  and  injury. 

^'  But  it  is  true^  you  must  prove  such  damage  and  injury.  It  was 
said,  in  the  present  case,  that  the  evidence  did  not  establish  this.  I 
shall  show  you  how  it  appeared  to  the  Court  of  Session,  and  how 
they  dealt  with  it. 

"  There  appear  to  have  been  fourteen  of  the  Judges  present  at  the 
last  decision  of  this  cause,  according  to  the  notes  of  their  speeches, 
with  which  we  have  been  furnished.  Seven  of  the  judges  who  spoke, 
were  for  altering  the  former  judgment.  Of  course  they  must  have 
been  of  opinion  that  the  appellant  had  sustained  damage. 

^^  Lord  Balmuto  does  not  admit  that  he  sustained  any  damage ; 
but  considers  that  there  might  have  been  an  inconveniency,  which 
the  appellant  might  have  obviated  by  adopting  a  new  mode  of  fish- 
ing.    But  the  landlord  had  no  right  to  force  the  tenant  to  this. 

'*  Lord  Armadale,  although  his  judgment  was  against  the  appellant, 
admits  that  he  sustained  damage  to  some  amount ;  but,  as  he  could 
not  state  the  amount  of  such  damage  with  precision,  he  decided  against 
the  suspender. 

'^  Lord  Craig  thinks  there  might  be  damage ;  but  that  the  amount 
of  it  was  not  to  be  ascertained.  The  Lord  Justice  Clerk  thinks  there 
might  be  damage,  but  that  it  was  vague  and  uncertain ;  he  mentions 
that  salmon  seemed  to  be  capricious  and  whimsical  in  their  nature  and 
habits,  and  after  giving  damages  for  one  year,  in  the  next  the  fishing 
might  be  more  productive  than  ever.     But  this  principle  will  not 
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1813.       do,  the  sabseqaent  prodaotiTeness  is  no  compensation  for  damages  in 

-»— —    fonner  years. 

HALL,  &c.        «<  Lord  Meadowbank  alone  says  that  no  damage  has  been  prored. 

Two  of  the  judges,  Lords  Glenlee  and  Robertson,  state  no  grounds  for 

their  opinion.    Thus  a  great  majority  of  the  Court  were  of  opinion 

that  damage  had  been  sustained. 

''  I  hare  always  found  cases  of  salmon  fishing  of  considerable  diffi- 
culty, from  the  discussion  entered  into,  as  to  temper  and  disposition 
of  the  salmoni  and  as  to  their  smell  and  taste.  On  this  I  find  great 
contrariety  of  opinion ;  so  in  the  present  case,  I  find  it  matter  of  dis* 
pute,  if  they  are  more  or  less  nice  and  delicate  in  their  habits,  and  if 
a  muddy  river  is  disagreeable  to  them  or  not.  But  when  two  men 
enter  into  a  contract  as  to  a  salmon  fishing,  I  think  it  is  much  more 
important  to  consider  if  they  obsenred  their  contract,  or  have  departed 
from  it,  than  to  enter  into  the  discussions  of  philosophers  on  the 
world  of  fish. 

'^  It  was  argued  to-day,  that  even  though  the  appellant  had  lost  one 
fishing  station,  yet  if  he  caught  as  many  fish  as  before,  at  the  r^ 
maining  stations,  then  he  had  sustained  no  damage.  But  if  he  con- 
tracted for  ten  fishing  stations,  what  right  would  the  respondent  have 
to  reduce  them  to  nine  ? 

"  In  this  country,  when  we  get  at  a  case  of  damage,  we  never  hear 
of  giving  judgment  against  a  party  who  has  sustained  the  damage. 
We  say,  that  when  you  arrive  at  the  point  of  damage,  by  fixing 
whether  liability  attaches  in  the  particular  case,  you  may  settle  the 
amount  to  be  given  in  one  of  two  ways;  if  you  can  get  persons  of 
skill  in  such  matters  to  give  a  distinct  opinion  thereon,  the  amount 
may  be  fixed  in  that  way  ;  if  you  cannot  obtain  this,  then  nominal 
damages  are  given. 

^^Isee  the  Court  below  had  difficulty  as  to  the  amount  of  the  damage 
in  this  case.  From  the  arguments  urged  at  the  bar,  I  had  at  first 
thought  that  the  appellant  had  made  no  distinct  averment  on  the 
subject ;  but  I  see  that  he  lays  his  damages  in  his  condescendence 
at  £200  a-year.  On  the  other  hand,  it  was  said  that  the  decreet 
arbitral  might  enable  me  to  fix  the  damages.  It  cannot  do  this ;  bat 
it  is  evidence  of  damages  of  some  amount  being  due,  for  the  period 
to  which  it  relates. 

"  The  Lord  President  says,  that  there  are  a  great  many  cases  whoe 
the  Court  gives  damages,  by  conjecturing  as  to  their  amount ;  and 
there  are  other  judges  of  same  opinion. 

^'  As  to  the  law  of  the  case,  one  of  the  judges  thought  that  no  dam- 
ages are  due,  because  navigation  is  the  primary  use  of  all  waters.  He 
says, '  it  is  amusing  to  hear  a  complaint  that  fishers  are  interrupted 
'  in  their  employment  by  ships.'  But  when  a  party  binds  hiinself 
to  pay  £600  a-year  for  a  salmon  fishing,  if  the  proprietor  of  the  fiab- 
ng  thought  fit  to  destroy  it,  in  order  to  serve  any  purpose  connected 
with  navigation,  the  tenant  might  legitimately  consider  it  &r  fron 
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amusing  to  be  still  obliged  to  pay  bis  rent.   Upon  the  whole,  therefore,        ^  3^3^ 

as  I  consider  that  damage  has  been  done  to  the  tenant's  fishing  in  this 

case,  I  think  this  ought  to  be  declared  by  yoor  Lordships'  judgment, 

and  that  the  cause  ought  to  be  remitted  back  to  the  Court  of  Session 

to  review  all  their  interlocutors,  and,  with  this  finding,  to  do  as  they 

shall  see  just,  taking  care  always  that  the  appellant  be  confined  to 

the  premises  laid  in  his  condescendence." 

Lord  Rbdesdalb  said, 

"  My  Lords, 
**  When  one  of  two  contracting  parties  to  a  contract  alleges  that  he 
has  received  damage  in  the  subject  of  the  contract,  it  is  not  enough 
to  say,  that  its  produce  on  the  whole  has  been  as  good  as  it  was 
before.    The  party  must  answer  for  this  damage  on  the  contract. 
If  ten  fishing  stations  are  contracted  for,  and  one  of  them  is  injured, 
that  is  damage.    Nay,  that  there  was  actual  damage  in  this  case, 
seems  to  be  admitted.    The  chief  difficulty  is  to  ascertain  the  amount 
of  the  damage.    This  is  a  duty  which  f^ls  upon  the  Court.    I  see 
they  hare  done  it  in  other  cases,  and  that  it  was  done  in  the  case  of 
Wight  V,  Dickson,  decided  this  morning.      On  this  case,  and  on  Dow,  toI.  i. 
others  of  a  similar  nature,  there  appears  to  be  reason  to  lament  that  P*  ^^^* 
the  Court  of  Session  has  not  the  same  means  of  coming  to  a  right 
decision  that  we  possess  in  this  country." 

The  Lords  find,  That  if  the  acts  of  the  respondent  com-  Journals  of 
plained  of  occasioned  any  damages  to  the  tenant  of  the  ^^^j.^^'"®  ° 
fishings  demised,  the  amount  of  such  damages  ought  to 
be  paid  by  the  respondent ;  and  farther  find,  that  some 
damages  were  sustained  by  the  tenant ;  And  it  is  there- 
fore ordered  and  adjudged.  That  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  with  an  in- 
struction to  the  Court  to  ascertain  the  amount  Of  the 
damages,  either  by  allowing  the  appellants  to  examine 
witnesses  for  the  purpose  of  establishing  that  amount  to 
or  within  the  extent  thereof  limited  in  the  condescen- 
dence, with  liberty  also  for  the  respondent  to  examine 
witnesses  touching  the  same,  if  he  shall  think  fit,  or  to 
ascertain  it  in  such  other  manner  and  proceeding  as 
may  bo  according  to  the  practice  of  the  Court,  and 
thereupon  the  Court  is  to  proceed  as  shall  be  just :  And 
it  is  further  ordered  and  adjudged,  That,  with  these  find- 
ings and  directions,  the  Court  of  Session  do  review  all 
parts  of  all  the  interlocutors  complained  of  in  the  said 
appeal,  and  after  such  review  to  do  therein  what  shall 
appear  to  the  said  Court  to  be  just. 
For  Appellants,  Wm.  Adam,  Sir  Samuel  RomiUy^  Thx>,  W. 

Baird,  W.  G.  Adam. 
For  Respondent,  Wm.  Murray^  James  Walker. 
VOL.  V.  3    b 
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V 
ALLAN,  &C, 


&c.        Messrs.  Henderson  and  Sbllar,  Merchants)  jjyp^n^f^^g  • 
"  in  Liverpool, )  -^^/^ 

Alexander  Allan    and  Others,    Under-x 

writers  on  the  ship  Imperial,  on  a  yoyagef  ji^^^OmU. 
from  Liverpool  to  Africa  and  back,  and  J 
Others,  Underwriters  on  the  cargo,  * 


House  of  Lords,  23d  June  1813. 

Insurance — Deviation — Concealment. — ^A  policy  of  insurance,  of 
a  vessel  and  cargo  to  the  African  coast  and  back,  bore,  **  with  li- 
*^  berty  to  exchange  goods  with  other  ships,  and  to  soil  to,  andtoudi 
**  and  stay  at  any  port  or  ports  or  places  whatsoever  and  where- 
"  soever,  without  being  a  deviation.''  No  mention  was  made  that 
another  vessel  was  to  co-operate  as  a  tender,  and  the  ordinary  pre* 
miam  of  six  per  cent,  was  paid;  Held  that  this  co-operation  ought 
to  have  been  disclosed,  as  it  changed  the  risk  from  the  ordinary  one 
of  a  single  ship,  and  prolonged  materially  the  length  of  the  voys^. 

The  appellants  were  owners  of  five-sixths  of  the  ship  Im- 
perial, of  500  tons,  which,  in  the  end  of  January  1803,  set 
«ail  from  Liverpool  for  the  coast  of  Africa,  and  from  thence 
to  return  direct  to  Liverpool  with  a  cargo  of  palm  oil,  gold 
dust,  ivory,  and  other  produce  of  the  country.  The  valae 
of  the  vessel  was  £10,000,  and  the  cargo  upwards  of  £20,000. 
To  secure  this  interest,  the  appellants  effected  insur- 
ances in  different  English  offices  to  a  considerable  amouDt; 
and,  in  prosecution  of  the  same  object,  in  Scotlandj  they  ad- 
dressed the  following  letter  to  Messrs.  Liddle,  insurance 
Jan.  21, 1803.  brokers,  Leith:  "  Please  effect  two  thousand  pounds,  per 
'*  the  Imperial,  Thomas  Marshall,  at  and  from  Liverpool  to 
"  the  coast  of  Africa,  and  the  African  islands,  during  her  stay 
'*  and  trade,  there^  and  from  thence  back  to  Liverpool,  with 
'^  liberty  to  exchange  goods  with  other  shipsy  at  six  pounds  per 
*'  cent.  The  Imperial  was  lately  built  at  South  Shields, 
**  originally  intended  for  the  service  of  the  East  India  Com- 
''  pany,  is  five  hundred  and  thirty  tons  register,  copper- 
'*  fastened  and  copper-sheathed  up  to  the  bends,  and  intended 
*'  to  sail  in  about  a  week.  Upwards  of  £5000  has  been 
**  done  on  her  on  these  terms  to  day  here.  As  your  under- 
"  writers  may  not  be  accustomed  to  these  risks,  it  may4)e 
'*  necessary  to  say,  that  we  purchase  no  slaves,  nor  does  the 
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**  ship  go  to  the  West  Indies :  We  barter  the  produce  and       1818. 
**  manufactures  of  this  country  for  the  produce  of  Africa." 


In  consequence  of  this  letter,  a  policy  to  the  extent  of  "■*"^*^®"» 
£2000  was  eflfected  on  the  2l8t  day  of  January  1803,  *•  On  v.' 

"  the  ship  Imperial,  to  and  from  Liverpool  to  the  coast  of  ^^^^»  *®* 
**  Africa,  and  the  African  islands,  during  her  stay  and  trade 
*'  there,  and  from  thence  back  to  Liverpool,  mth  liberty  to 
'*  exchange  goods  with  other  ships :  And  it  shall  be  lawful 
**  for  the  said  ship,  in  her  voyage,  to  proceed  and  sail  to,  and 
*^  touch  and  stay  at  any  port  or  places  whatsoever  and 
**  wheresoever^  without  being  a  deviation^  without  prejudice 
"  to  the  insurance.    Total  £10,000,  premium  6  per  cent." 

Policies  were  also  opened  by  the  appellants  on  the  goods 
per  the  said  ship,  all  in  the  same  terms,  viz.,  **  At  and  from 
*^  the  vessel's  arrival  twenty-four  hours  at  her  first  place  of 
**  trade  on  the  coast  of  Africa,  during  her  stay  and  trade  there, 
**  and  from  thence  back  to  Liverpool :  and  the  vessel  was  to 
**  have  liberty  to  touch  and  stay  at  any  port  or  ports  what- 
"  soever,  as  before  mentioned." 

The  Imperial,  with  her  cargo,  was  worth  £30,409.  4s.,  and, 
deducting  the  share  of  a  Mr.  Lightbody  (owner  to  the  extent 
of  one-sixth),  the  appellants'  interest  amounted  to  £25,341. 
And,  on  the  two  interests  of  ship  and  cargo,  policies  were 
opened  in  England  and  in  Scotland  to  the  amount  of  £17,550, 
leaving  uninsured  £7791  sterling. 

The  appellants  further  explained  the  following  circum- 
stances in  regard  to  this  particular  trade,  and  the  usage  which 
prevailed  in  regard  to  it,  which  they  offered  to  prove  by  evi- 
dence : — That  it  wasa  trade  conducted  on  the  principlesof  bar- 
ter. The  inhabitants  neither  gave  nor  got  credit,  and  no  bills 
were  granted  for  balances ;  but  the  outward  bound  cargoes  of 
European  vessels  were  exchanged  for  the  produce  of  Africa, 
80  that  when  any  surplus  of  the  outward  bound  cargo  remains, 
it  must  either  be  sold  to  the  masters  of  other  European 
vessels  on  the  coast,  or  brought  home  again.  In  the  course  of 
trading  too  with  the  natives,  in  consequence  of  their  selecting 
some  part  and  leaving  another,  the  cargo  usually  got  unas- 
sorted, which  made  it  necessary  to  make  up  these  deficiencies 
by  exchanges  with  the  masters  of  European  vessels  on  the 
coast.  Further,  it  was  stated,  that  when  two  or  more  vessels 
in  the  same  employ  meet  on  the  coast,  it  was  customary  for 
masters  not  only  to  aid  each  other  by  mutual  exchanges,  but 
to  aid  the  dispatch  of  the  one  most  forward,  by  assisting  her 
with  cargo  homeward,  and  relieving  her  of  outward  cargo 
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1813.  unexpended,  without  regard  to  any  proportion  between  the 
goods  so  delivered  or  received  ;  and  that  this  mode  tended 
&c.  '  greatly  tofacilitate  the  dispatch  of  both  vessels.  It  wasthere- 
«•  fore  common  with  traders  in  the  African  trade  to  dispatch  two 
ALLAN,  &c.  yggggig  within  a  short  time  of  each  other,  giving  the  control 
to  the  most  experienced  master,  and  he  in  the  sabordinate 
command  is  dispatched  from  place  to  place  as  the  other  sees 
fit ;  and  when  a  cargo  has  been  collected  sufficient  to  dis- 
patch one  of  the  vessels,  he  having  this  control  fills  her 
with  a  homeward  cargo,  and  relieves  her  of  her  unexpended 
outward  cargo,  without  regard  to  any  proportion  between 
the  goods  so  delivered  or  received ;  and  the  vessel  so  loaded 
is  dispatched  homeward.  This  line  of  conduct  is  plainly 
beneficial  to  all  interested,  as  it  facilitates  dispatch. 

To  obviate  as  much  as  possible  the  fatal  consequences  of 
delay  in  so  complicated  a  trade,  and  in  so  barbarous  a 
country,  a  smaller  vessel  is  usually  sent  out  before  the  larger 
one,  with  a  valuable  cargo,  and  orders  to  contract  and  pay  for 
a  sufficient  quantity  of  wood  to  load  both  ships.  She  thus 
proceeds  first  to  Gaboon,  where  the  wood  is  got,  contracts 
and  pays  for  a  large  quantity  of  wood,  and  orders  it  to  be 
brought  down  from  the  country  to  the  coast,  (a  work  of 
time),  informing  the  traders  that  another  ship  is  to  call  for 
part  of  it,  she  takes  part  herself  on  deck.  Then  she  goes  on 
to  Calabar  for  her  cargo  of  palm  oil,  for  which  she  barters 
her  cargo  of  salt,  and  also  opens  a  trade  for  the  other  ship 
which  is  to  follow.  About  the  time  the  small  ship  is  full  of 
cargo  the  large  ship  arrives,  after  calling  at  Gaboon,  and 
getting  there  her  part  of  the  wood  on  board,  she  then  joins 
the  small  vessel  at  Calabar,  puts  her  wood  on  board  of  her, 
and  dispatches  her  home,  and  takes  on  board  whatever  part 
of  her  outward  cargo  remained  undisposed  of;  and  she  re- 
mains to  conclude  her  trade  and  complete  her  cargo.  It 
was  thus  that  the  appellants  did  in  the  present  case.  They 
sent  out  the  George  sometime  before  the  Imperial ;  and  ves- 
sels so  circumstanced  are,  in  the  African  trade,  said  to  be  ten- 
ders to  the  other,  and  only  pay  half  dues  in  consequence. 

The  plan  of  the  voyage,  as  shown  by  the  instructions  given 
to  the  captains  of  the  Imperial  and  George,  was  as  above 
detailed  ;  the  Imperial,  after  getting  her  palm  oil  on  board 
at  Calabar,  was  to  proceed  to  Cameroon,  to  finish  her  trade 
there,  and  in  purchasing  ivory,  pepper,  and  bees*  wax,  and 
thence  she  was  to  go  to  Gaboon  to  fill  up  the  ship  with  the 
wood  which  the  George  had  contracted  for. 
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Accordingly  the  Imperial  sailed  from  Liverpool  on  Jan.       1813. 

1803,  with   her  assorted  cargo  for  the  voyage    insured.    

She  arrived  at  Gaboon  on  the  28th  March,  and  took  as  much  ^^^^^^^^^ 
wood  as  she  could  stow,  consistently  with  her  out  cargo  still  v. 

on  board.  A  mutiny,  and  ultimate  loss  of  some  of  the  seamen,  ^"'^*''  ^^' 
took  place  here,  and  detained  the  ship.  She  afterwards 
proceeded  to  Calabar,  where  she  found  the  George  nearly 
full  of  oil  and  barwood  ;  and  that  ship  sailed  in  a  few  days  for 
Liverpool,  having  received  on  board  the  thirty  tons  of  bar- 
wood  which  encumbered  the  deck  of  the  Imperial,  and  de- 
livered over  in  return  to  the  latter  ship  the  portion  of  her 
outward  cargo  still  undisposed  of.  The  Captain  of  the 
George,  beingan  officer  of  greater  experience,  took  the  com- 
mand of  the  Imperial,  and  the  Captain  of  the  Imperial  went 
home  with  the  George,  after  having  supplied  the  Imperial 
with  six  of  the  George's  men. 

The  Captain  of  the  Imperial  now  finished  his  trade  at 
Calabar.  He  next  sailed  for  Cameroon,  to  finish  his  ivory 
trade,  where  he  was  detained  sometime,  owing  to  a  quarrel 
between  the  natives  and  the  crews  of  other  vessels,  which 
the  natives,  as  usual,  resented  on  all  Europeans  indiscrimi- 
nately. Afterwards  he  proceedeil  with  his  trade,  and  having 
completed  it,  proceeded  to  Gaboon  to  complete  his  cargo  of 
wood.  Having  been  informed  that  a  French  privateer  was 
expected  at  Gaboon  in  a  few  days,  she,  in  consequence  of 
this  information,  sailed  as  speedily  as  possible  for  Anabanca, 
a  Portuguese  settlement,  where  she  was  captured  by  a 
French  privateer  on  14th  February  1804. 

There  being  a  total  loss  both  of  ship  and  cargo,  the  appel- 
lants made  their  claim  against  the  underwriters.  All  of 
those  offices  in  England,  where  insurances  were  effected, 
settled  at  once,  with  one  or  two  exceptions,  of  persons  who 
have  since  paid  after  litigation.  The  underwriters  in  Scot- 
land refused,  however,  to  settle  the  loss ;  and  action  was 
raised  by  the  appellants  in  the  Admiralty  Court,  where,  after 
much  procedure,  judgment  went  in  favour  of  the  appellants, 
which  decree  was  brought  under  review  of  the  Court  of 
Session  by  suspension.  The  defences  stated  by  the  respon- 
dents, were,  1.  That  instead  of  this  being  a  voyage  of  seven 
or  eight  months,  it  was  a  voyage  of  much  longer  time,  and 
that  they  had  discovered  the  Imperial  did  deal  in  slaves.  2. 
That  instead  of  *'  bartering  the  produce  and  manufactures 
"  of  this  country  for  the  produce  of  Africa,"  she  was  em- 
ployed for  no  shorter  a  period  than  three  months  as  a  float- 
ing warehouse,  or,  in  other  words,  in  collecting  and  tran- 
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1813.      sporting  goods  for  behoof  of  another  vessel  belonging  to  the 
appellants,  called  the  George,  to  procure  the  dispatch  of 


°"^  &ir*^^'  which  with  a  full  cargo  was  in  fact  the  primary  object  of  her 
v.*  voyage.  3.  That  insurance  to  the  extent  of  only  £1000,  and 
ALLAH,  &o.  not  £5000,  as  represented,  was  eflfected  in  Liverpool  on  the 
vesseL  4.  That  instead  of  the  29th  October  and  26th  No- 
vember, the  time  at  which  she  was  to  leave  the  coast  of 
Africa,  it  was  known  she  could  not  leave  until  December 
thereafter.    5.  That  the  crew  never  consisted  of  35  men. 

The  question  was,  Whether  the  words  in  the  policy,  "  from 
"  Liverpool  to  the  coast  of  Africa,  and  the  African  islands, 
'<  during  her  stay  there^  and  from  thence  back  to  Liverpool, 
"  with  liberty  to  exchange  goods  with  other  ship  or  ships^"  and 
*'  also  to  proceed  and  sail  to^  and  touch  and  stay  at  any  port 
**  or  places  whatsoever  and  wheresoever,  without  being  a  de- 
"  viationy''  were  to  be  construed  in  an  enlarged  sense  of  the 
privileges  conferred,  or  in  a  more  limited  sense ;  and  whether, 
from  the  facts  proved,  as  above  set  forth,  the  appellants  had 
exceeded  the  privileges  allowed  by  the  policy  ? 

The  cause  came  before  Lord  Meadowbank  as  Ordinary, 
Nov.  14,1809.  and  his  Lordship  pronounced  this  interlocutor:  ^'  Having  con- 
*'  sidered  the  several  memorials  of  the  parties,  ordains  the 
'^  cause  to  be  enrolled,  and  the  chargers  to  state  at  the  call- 
**  ing,  whether  they  are  ready  to  undertake  a  proof  that, 
*<  according  to  the  understanding  of  those  engaged  in  the 
'<  African  trade,  a  liberty  to  exchange  goods  with  other 
''  ships,  imports  a  liberty  not  only  to  barter  or  sell,  but  to 
*'  aid  another  ship  in  providing  her  speedily  with  a  homeward 
*'  bound  cargo,  without  regard  to  any  proportion  between 
"  the  goods  so  delivered  or  received/' 

Afterwards,  on  a  minute  and  answers,  his  Lordship  pro* 

Dec.  12  1809.  nounced    this    interlocutor ; — Before    answer,    allows   the 

"  chargers  to  prove,  that  according  to  the  understanding  of 

those  engaged  in  the  African  trade,  liberty  to  exchange  goods 

with  other  ships,  imports  a  liberty  not  only  to  barter  and 
"  sell,  but  to  aid  another  ship  in  providing  her  speedily  with  a 
"  homeward  cargo,  without  regard  to  any  proportion  between 
<*  the  goods  so  delivered  or  received ;  and  allows  them  a 
**  proof  of  all  facts  and  circumstances  relative  thereto ;  allows 
•*  the  defenders  a  conjunct  probation.*' 

The  proof  having  been  completed,  his  Lordship  pronounced 

Jan.  17, 1811.  this  interlocutor: — **  Having  resumed  consideration  of  these 

"  conjoined  processes,  and  advised  the  proof,  finds  that  the 

"  privilege  specified  in  the  different  policies  of  insurance, 

"  with  liberty  to  exchange  goods  with  any  other  ship  or 


« < 
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*'  BhipSy  or  with  liberty  to  exchange  goods  with  every  ?essel       1813. 
"  or  vessels,  does  not,  in  common  langnage,  and  without  a 


"  peculiar  conventional  meaning,  import  a  liberty  to  exchange  h*w^»«®"» 
"  goods,  without  regard  to  observing  any  proportion  in  bulk  v.* 
"  or  value  between  the  goods  so  exchanged ;  and  still  less  ^"•a*'.  ^^' 
"  that  the  exchange  may  be  so  conducted  by  the  vessels  in- 
^'  sured,  as  that  it  should  retard  the  completing  of  her  own 
"  cargo,  and  protract  her  own  stay  in  the  seas  where  it  is 
"  to  be  completed,  and  in  order  to  hasten  the  accomplish* 
"  ment  of  the  voyage  of  other  vessels,  or  another  vessel,  and 
''  her  or  their  speedy  dispatch  with  a  competent  cargo;  and 
'^  as  the  risks  of  sea  hazard  are  increased  beyond  an  arith* 
**  metical  proportion  by  the  prolongation  of  the  adventure, 
''  particularly  in  the  business  of  a  coasting  voyage  to  com- 
**  plete  a  cargo,  so  enlarged  a  construction  of  the  privilege  is 
«  more  difficult  to  be  entertained,  where  nothing  appears  in 
*'  the  rate  of  insurance  stipulated  between  the  parties,  in- 
"  dicating  that  such  an  eventual  augmentation  of  risk  was 
'*  in  contemplation :  Finds  it  nevertheless  proved,  that  the 
**  enlarged  construction  of  the  privilege  contended  for  by 
**  the  chargers  was  adopted  by  a  great  number  of  the  dealers 
"  and  underwriters  in  the  African  trade,  but  not  uniformly 
'*  in  point  of  extent  of  such  construction,  and  not  universally 
**  in  any  extent  even  at  Liverpool ;  and,  amidst  this  diversity 
"  of  sentiments,  being  on  the  whole  of  opinion  that,  in  apply- 
"  ing  for  insurance  at  such  an  out-port  as  that  of  Leith,  it 
*'  was  the  duty  of  the  assured  not  to  rely  on  a  conventional 
''  meaning  so  adverse  to  the  natural  meaning,  and  attended 
*'  with  so  much  difficulty,  while  not  established  with  absolute 
<'  universality  among  all  versant  in  the  trade,  but  to  disclose 
*'  the  retardment  and  increase  of  risk  that  might  be  expected 
**  from  the  privilege  stipulated;  Suspends  the  letters  «tm- 
«<  pliciteTi  and  decerns ;  but  believing  the  chargers  indivi- 
"  dually  may  have  proceeded  bcna/ide9  though  on  somewhat 
"  too  great  confidence  in  their  own  practice,  finds  no  expen- 
**  ses  due,  and  decerns."  On  a  representation  the  Lord  Or- 
dinary adhered,  adding  the  note  below  as  the  grounds  of  his^eb.  15,1811. 
decision.*  On  reclaiming  petition  to  the  Court,  and  answers, 
the  Court  adhered.  ^^«b-  22.1812. 

*  Note  by  the  Lord  Ordinary.^"  I  certainly  proceeded,  in  pro- 
'*  nouncbg  the  interlocutor,  on  the  opinion  that  the  long  stay  of  the 
^'  Imperial,  for  so  many  months  on  the  coast,  was  not  at  all  accounted 
"  for  but  from  her  subserviency  to  the  George ;  and  if  the  chargers 
^*  reclaim,  this  seems  to  me  essential  to  be  obviated." 
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1813.  Against    these    interlocutors    the    present  appeal  was 

brought  to  the  House  of  Lords. 


BBHDKB80N,  PUodedfoT  the  Appellants. — The  words  of  the  policy  are 
^l  so  broad  in  their  natural  interpretation  that  they  may  in- 
ALLAH,  &o.  elude  a  voyage  extending  to  any  given  period  of  time,  and 
to  transactions  of  exchange  with  other  ships  to  any  imagin- 
able extent.  They  are  (1.)  *^  To  the  coast  of  Africa,  and  the 
''  African  islands,  during  their  stay  and  trade  there,  and  from 
"  thence  back  to  Liverpool."  (2.)  **  With  liberty  to  ex- 
"  change  goods  with  other  ships;"  and,  (3.)  **  With  license 
"  to  the  said  ship,  &c.  to  proceed,  and  sail  to^  and  touch  and 
••  stay  at  any  ports  or  places  whatsoever  and  wheresoever, 
"  without  being  deemed  a  deviation." 

As  there  is  here  an  unbounded  license  in  point  of  time, 
combined  with  the  fullest  power  to  exchange  goods  with 
other  ships,  so  there  is  no  rule  of  proportion  laid  down  for 
regulating  such  exchange.  It  lies  on  the  underwriter  to  re- 
strict the  sense  of  these  words,  either  by  mercantile  usage 
or  legal  construction,  so  as  to  establish  that  the  circumstan- 
ces of  the  voyage  in  question  are  not  fairly  comprehended 
within  their  technical  meaning.  No  doubt  the  underwriters 
say,  that,  taking  only  the  small  premium  of  six  per  cent., 
they  calculated  only  on  a  voyage  of  seven  or  eight  months, 
whereas  the  voyage  in  question  was  of  a  most  extraordinarj 
duration,  even  considered  as  an  African  voyage.  But  the 
answer  to  all  this  is,  that  a  mercantile  contract  of  this  kind 
must  be  interpreted  according  to  the  usage  that  may  ha?e 
arisen,  and  that  existed  in  regard  to  such  voyage ;  and  the 
underwriter  must  be  held  to  have  informed  himself,  where- 
ever  his  residence  may  be,  of  all  the  peculiarities  attending 
the  contract.  The  voyage  in  question  did  not  exceed  the 
usual  or  necessary  duration  of  a  voyage  in  the  wood  and 
ivory  trade.  This  sort  of  voyage  is  very  seldom  concluded 
within  the  year,  and  most  commonly  the  ships  remain  in  the 
rivers  of  Africa  eighteen  or  twenty  months.  So  well  known 
in  the  trade  is  this  long  duration  of  the  African  wood  and 
"^  ^^'*  ^P- ivory  voyages,  that,  in  the  case  of  Freeland  v.  Glover,  de- 
cided 9th  June  1806,  the  Judge  said :  *'  That  no  under- 
''  writer  is  so  little  conversant  with  the  African  trade  as  not 
**  to  know  that  it  consists  in  truck ;  and  that  the  ships  en- 
"  gaged  in  it  always  continue  for  sometime  upon  the  coast, 
'*  in  some  instances,  as  we  learn  from  cases  that  have  come 
"  before  the  Courts,  for  above  a  year." 

2d.  Insurance  is  a  contract  of  speculation  ;  and  the  policy 
in  question  must  be  taken  and  construed,  relatively  to  the 
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proposed  voyage,  according  to  the  usual  and  approved  me-       1813. 
thod  of  conducting  such  voyage.     The  dealings  had  there- 


fore with  the  George  was  in  accordance  with  the  usage  of  hbndemon, 
such  voyage.  If,  therefore,  there  be  nothing  inconsistent  o.* 
with  the  known  and  approved  nature  of  the  contract,  in  the  aixam,  &c. 
instructions  given  for  the  prosecution  of  the  voyage,  it  would 
not  avail  the  respondents  though  it  could  be  shown  that 
disappointments  had  arisen  in  the  execution  of  these  orders. 
Then,  on  comparing  the  voyage,a8  planned  in  the  instructions 
with  the  usual  course  of  such  a  voyage,  as  proved  by  those 
conversant  in  the  trade,  they  will  be  found  completely  to 
accord,  and  it  will  further  be  found,  that  this  plan  of  voyage 
is  more  favourable  to  expedition  than  that  of  a  single  ship 
unaided  by  another.  Expedition  is  the  necessary  result  of 
such  an  arrangement :  namely,  That  the  two  ships  co-opera- 
ted with  each  other ;  and  that,  by  such  co-operation,  the 
voyage  of  each  was  more  accelerated  than  if  she  had  been 
left  unassisted  in  her  traffic  ;  and  that  this  was  the  most  ap- 
proved method  of  carrying  on  the  trade.  Such  was  the 
bearing  of  the  evidence,  and,  though  some  discrepancies  ap- 
peared in  the  testimony  of  some  witnesses,  yet,  as  a  whole,  the 
custom  founded  on  was  established ;  and  the  fact,  that  four- 
teen different  offices  in  England  settled  with  the  appellants 
their  insurances  on  the  ship  and  cargo,  to  the  extent  of 
£10,000,  only  gives  additional  weight  to  this  part  of  the 
case. 

Pleaded  far  the  Respondents. — 1st.  For  all  the  reasons 
stated  in  a  case  upon  the  table  of  the  House,  for  William  Vide  Dow*8 
Tennant,  Richard  Bannatyne,  and  others,  also  underwriters  .^P^I^  ^^^' 
on  the  said  ship  and  cargo,  in  an  appeal  wherein  they  are 
appellants,  and  the  present  appellants  are  respondents,  and 
to  which  case  the  respondents  humbly  beg  leave  to  refer, 
thej  hope  that  the  interlocutors  will  be  affirmed.  2d. 
In  addition  to  the  reasons  which  have  been  there  urged, 
there'  has  been  a  proof  led  in  this  ease  before  the  Lords  of 
Session,  by  which  it  has  been  established,  in  point  of  fact,  that 
by  the  usage  of  the  African  trade,  *•  a  liberty  to  exchange 
*'  goods,"  which  are  the  words  employed  in  this  policy,  does 
not  imply  a  traffic  of  that  description  in  which  the  Imperial 
was  actually  engaged.  The  general  principle  of  law  which 
is  to  regulate  the  examination  of  the  evidence  upon  this 
point,  is  stated  justly  and  clearly  in  the  interlocutor  of  the 
Lord  Ordinary  appealed  from,  and  indeed  there  can  be  no 
doubt  of  its  justice.  To  attach  to  a  written  contract  a 
meaning  different  from  what  its  terms  plainly  import,  it  is 
necessary  that  the  usage  upon  which  this  plea  restSy  and  by 
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\?hich  the  interpretation  is  to  be  mnoh  affected,  must  be 
clear,  universal,  and  unequivocal,  admitting  of  no  doubt  or 
difference  of  opinion  among  those  whose  business  it  is  to  be 
acquainted  with  the  nature  of  the  trade  in  which  the  usage 
is  alleged  to  exist.  The  evidence  founded  on  by  the  appel- 
lants is  of  a  description  entirely  different. 

In  the  first  place,  there  were  in  the  Court  below  no  fewer 
than  sixteen  witnesses  examined  as  to  the  general  practice 
being  such  as  took  place  here ;  but,  excepting  four  of  these 
witnesses,  their  depositions  do  not  go  nearly  to  the  extent 
necessary  to  make  out  the  general  custom  pleaded  by  the 
appellants.  In  the  second  place,  it  will  be  observed,  that 
wherever  a  question  is  applicable  to  the  precise  facts  attend- 
ing this  case,  all  the  witnesses  gave  testimony  in  favour  of 
the  respondents.  Thus  Hamlet  Mullion  depones,  **  That,  as 
•*  an  underwriter,  he  would  certainly  expect  a  higher  pre- 
**  mium  for  insuring  a  vessel  that  roust,  from  the  nature  of 
''  her  voyage,  remain  twelve  months  on  the  coast,  than  he 
''  would  on  insuring  the  same  vessel  to  the  same  part  of 
"  Africa,  that  must  not,  from  the  nature  of  the  voyage,  be 
*'  detained  longer  than  six  months."  So  other  two  of  the  ap- 
pellants* witnessesdeponeinlikemanner.  Besides, the  respon- 
dents'  witnesses  confirm  this  fact,and  establish, besides,  other 
material  facts.  Thomas  Bushel  depones,  **  That  if  a  vessel 
*'  was  sent  out  to  Africa,  for  the  purpose  of  running  down 
"  the  coast,  and  collecting  cargo  for  another  ship  then  on 
"  the  coast,  and  despatching  her  speedily  to  a  market,  and 
"  taking  on  board  the  unexpended  part  of  the  outward-bound 
**  cargo  of  the  vessel  so  despatched,  and  afterwards  remain- 
"  ing  on  the  coast  prosecuting  her  own  voyage,  he  should 
**  then  consider  such  ship  so  remaining  on  the  coast  a  factorj 
"  ship,  and  that  she  ought  to  be  insured  accordingly  at  a 
"  much  higher  rate  of  premium."  The  respondents  main- 
tained, therefore,  that  this  was  not  apian  of  mere  co-operation 
and  assistance,  but  acting  as  a  floating  warehouse  for  the 
exclusive  benefit  of  the  other  vessel.  The  case,  Hartly  v. 
Buggin  must  be  taken  as  having  decided  the  law  in  such 
cases,  where  Lord  Mansfield  laid  down  the  doctrine  in  these 
words :  '*  The  single  point  here  is,  Whether  there  has  not 
«  been  what  is  equivalent  to  a  deviation  ?  Whether  the  risk 
'*  has  not  been  varied,  no  matter  whether  the  risk  has  or 
'*  has  not  been  thereby  increased?  If  a  ship,  insured  for 
*'  a  trading  voyage,  be  turned  into  a  floating  warehouse, 
«  or  a  factory  ship,  the  risk  is  different.     It  varies  the  staj ; 
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*^  for  while  she  is  used  as  a  warehouse  no  cargo  can  be  1813. 

•*  bought  for  her.    This  is  the  law.    The  fact  is,  that  though  

"  this  was  not  a  regular  thatched  factory  ship,  yet  she  wasHAMulroN  &c. 

*'  used  as  a  thatched  factory  ship  is  used.    This  being  clear,  v. 

"  it  follows  that  the  risk  is  diflferent  in  point  of  length  from  '^®^^' 
**  that  which  is  generally  understood  in  the  trade,  and,  con- 
*'  sequently,  from  that  which  was  insured." 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  J.  A.  Park^  David  Douglas^   Geo. 

Jo8.  Bell. 
For  the  Respondents,  M.  Nolatiy  Alex.  Maconochie. 


His  Grace  the  Duke  or  Hamilton  and^ 
fiRANDON,  and  other  Heritors  of  Avon->  Appellants; 
dale,       .        .         .'...) 

Rev.  John   Scott,  Minister  of  the  said)   ^    ^, 
Parish  of  Avondale,        ...         J  "^^ 

House  of  Lords,  14th  July  1813. 

Free  Manse — Repairs. — A  manse  had  got  into  disrepair,  and  certain 
proceedings  had  been  instituted  before  the  presbytery  with  the  view 
of  haviDg  it  repaired,  which  was  ordered  and  done  accordingly. 
Thereafter  the  heritors  applied  to  have  the  manse  declared  a  free 
manse.  The  presbytery  declared  the  '*  manse  and  its  offices  are 
sufficient"  as  to  the  repair  then  ordered.  The  question  was^  Whe- 
ther the  manse,  under  this  finding,  was  declared  a  free  manse,  so 
as  to  throw  the  burden  of  subesquent  repairs  on  the  minister  during 
his  incumbency  ?  Held  that  the  manse  had  not  been  declared  a 
free  manse,  and  that  the  heritors  were  liable  in  further  repairs. 

Opinion  given,  that  even  supposing  the  manse  had  been  declared  free^ 
that  this  would  not  bar  repairs  arising  from  the  waste  of  time. 

The  respondent's  manse  having  been  found  in  such  disre- 
pair  as  to  compel  him  to  leave  it,  he  applied  to  the  presby- 
tery to  order,  in  due  form,  his  manse  to  be  repaired,  who    Feb.  1787. 
appointed  persons  to  inspect  it,  and  report  on  its  condition, 
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1813.       and  to  giye  in  to  the  presbytery  "  their  written  and  anbecribed 
— ^     **  report,  containing  a  plan  and  estimate  of  sufficient  repairs." 
DUM  OP         jjj  iQYxnB  of  this  remit,  the  manse  was  surveyed,  and  a  report 
t.  given  m,  statmg  that  the  necessary  repairs  might  be  com- 

icoTT.        pleted  for  £69.  Ss.  4d.  and  the  presbytery  accordingly  pro- 
nounced decree  for  the  sum  of  £75. 14s.  4d.,  and  ordered  the 
repairs  to  be  executed  to  that  amount,  and  these  repairs  were 
executed  accordingly. 
1790.  In  June  1790  thereafter,  application  was  made  by  the 

heritors  to  have  the  manse  declared  a  free  manse.  The 
presbytery  appointed  persons  to  inspect  the  manse  and 
offices,  and  report.  This  report  bore,  that  the  respondent 
had  not  followed  the  scheme  of  repairs  that  was  laid  down, 
and  had  finished  them  in  a  more  elegant  and  better  manner, 
and  that  some  repair  still  remained  to  be  done;  and  the  pres- 
bytery "  find  that  the  manse  of  this  parish,  and  its  offices, 
**  are  sufficient,  when  the  deficiencies  specified  in  the  report 
**  are  executed;  and  the  presbytery  appoint  Mr.  Scott  to  have 
"  said  deficiencies  executed  against  Whitsunday  next,  and 
"  that  the  expense  of  the  same  shall  be  on  Mr.  Scott." 

In  1796  the  minister  applied  to  the  presbytery  for  a  visits* 
tion  of  the  church  and  manse.  An  estimate  was  given  in  by 
persons  appointed  by  the  presbytery,  and  £200  was  awarded, 
£34.  12s.  2d.  of  this  sum  being  for  the  repair  of  the  manse. 
And  the  present  question  here  is,  Whether  the  heritors  are 
bound  to  be  at  the  expense  of  this  additional  repair,  after 
the  findings  of  the  presbytery  in  1790  ? 

The  minister  stated,  that  the  repair  in  1790  was  a  mere 
patch  up,  and  temporary  in  its  nature  ;  and  it  was  not  of  that 
thorough  and  permanent  nature  to  warrant  the  presbytery 
to  declare  it  a  free  manse.  The  manse  and  offices  were  old 
and  ruinous,  and  it  was  unreasonable  to  suppose  that  £69 
could  be  an  adequate  sum  for  a  sufficient  repair  ;  and  it  wm 
in  this  sense,  namely,  that  the  former  repairs  were  temporary, 
that  the  presbytery  ordered  six  years  thereafter  the  addition- 
al repair  to  the  extent  of  £34.  12s.  2d. 

The  heritors  having  brought  the  decree  of  the  presbytery, 
as  to  these  additional  repairs,  under  the  review  of  the  Coort 
by  suspension,  and  the  cause  having  come  before  Lord  Olen- 
lee,  his  Lordship  reported  the  case  to  the  Court.  The  Coort 
were  of  opinion  that  the  previous  repairs  did  not  preclude 
the  respondent  from  claiming  additional  repairs,  in  so  far  is 
they  were  necessary  and  just;  and  they  remitted  to  the 
Lord  Ordinary  to  hear  parties  further  upon  the  amount  of  the 
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repairs  required.       These  proceedings  ended  in  a  judg-        1813, 
ment,  with  which  the  heritors  acquiesced ;   and  the  pres- 


bytery then  proceeded  of  new  to  order  tradesmen  to  report,  _  ^F"  ^V^ 
who  reported  that  £44.  lis.  2d.  would  be  necessary  to  cover  ». 

the  necessary  repair.    The  heritors  opposed  this  judgment,      bcott. 
and  threatened  that,  if  the  decree  were  carried  out,  they 
would  take  it  to  the  Court  of  Session.     The  matter  was  al- 
lowed to  drop  for  five  years,  and  again  revived  in  1809, 
when,  on  a  new  application,  the  presbytery,  after  a  report 
by  persons  of  skill,  gave  decree  for  £95. 14s.  Id.     On  a  sus- 
pension being  brought,  the  Lord  Ordinary  pronounced  this 
interlocutor: — **  Finds,  in  the  circumstances  of  this  case, Dec.  8,  1809. 
^*  that  the  manse  in  question  is  not  a  free  manse,  in  terms  of 
**  law ;    and   therefore  repels   the   reasons   of  suspension 
"  founded  on  that  allegation ;  but,  before  farther  answer, 
**  allows  the  suspenders  to  give  in  special  objections  to  the 
'*  presbytery's  decree,  charged  against  next  calling."     On 
reclaiming  petition  the  Court  adhered ;  and  another  reclaim-  Dec.  6,  isio* 
ing  petition  was  refused.  jan.  17  len 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  act  1663  declares 
that,  after  a  sufficient  repair  of  the  manse  is  given  to  the 
incumbent,  *<  the  manse  shall  thereafter  be  upholden  by  the 
^*  incumbent  ministers  during  their  possession."  The  pres- 
bytcryare  appointed  by  the  act  to  judgein  thismatter.  Thej 
did  so  accordingly,  in  this  case,  on  the  application  of  the  re- 
spondent, and,  by  their  decree  in  1790,  declared,  when  the 
deficiencies  then  ordered  were  executed,  the  **  manse  and  its 
*'  offices  are  sufficient."  The  respondent  maintains,  that 
because  the  word  *^free"  is  not  here  used,  that  therefore 
the  manse  has  not  been  declared  a  free  manse,  but  Mr.  Ers- 
kine,  in  his  Institutes,  uses  the  words  *^  sufficient  or  free,"  in 
treating  of  this  subject,  and  all  the  other  authorities  use  the 
terms  ^^free  mansey  legal  mansej  and  sufficient  manse"  as 
synonymous ;  and  there  is  not  one  word  in  the  statute  which 
can  lead  to  the  inference  that  the  presbytery  must  use  any 
particular  word,  such  as  the  word  **  free,"  in  declaring  the 
manse  to  have  undergone  a  thorough  repair ;  far  less  does 
the  statute  countenance  the  proposition  that  a  manse  is  to 
be  three  or  four  times,  perhaps  twenty  times,  repaired  during 
one  incumbency. 

Pleaded  for  the  Respondent. — The  proceedings  of  the 
presbytery,  after  it  received  the  trifling  repair  alleged,  do  not 
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1813.      import  that  the  manse  was  declared  a  '*  free  manse.*'    These 

■■    words,  in  the  law  of  Scotland,  hare  a  fixed  and  definite 

DUKB  OF    meaning,  and  must  be  introduced  in  their  decree  before  the 

"**"•:.'""*'' heritors  are  free  from  further  repair.  That  this  was  the 
SCOTT.  sense  of  the  presbytery  by  their  decree  in  1790,  is  eyidenced 
by  the  subsequent  proceedings  in  1796,  when  the  presbytery 
ordered  additional  repairs  to  be  made.  2.  But  eren  suppos- 
ing the  manse  had  been  declared  a  free  manse,  this  would 
not  have  barred  the  presbytery  from  ordering  further  repair, 
if  they  saw  that  repair  was  rendered  necessary  by  waste  of 
time.  Such  was  actually  the  nature  of  the  repairs  here 
ordered  by  the  presbytery,  as  may  be  seen  by  reference  to 
the  tradesmen's  report,  and,  accordingly,  the  decree  now 
brought  under  review  was  a  decree  for  repairs  rendered 
necessary  by  the  decay  of  the  building,  arising  from  the 

Jul  J  3,  1805.  waste  of  time.  In  the  case  of  Botriphnie  the  minister,  when 
inducted,  received  a  manse  entirely  new.  Afterwards  pro- 
ceedings took  place  before  the  presbytery,  which  were  held 
to  import  that  the  manse  was  declared  free.  But,  at  the 
distance  of  thirty  years,  the  manse  became  uninhabitable,  and 
the  minister  applied  to  the  presbytery  to  have  it  rebuilt 
or  repaired.  The  presbytery  issued  their  decree  for  £120 
of  necessary  repairs.  The  heritors  brought  the  case  to  the 
Court  of  Session,  and  pleaded,  that  the  manse  having  beea 
declared  free  in  the  minister's  time,  he  was  bound  to  uphold 
it  during  his  incumbency.  The  Lord  Ordinary  found,  **  that 
*'  although  the  manse  had  been  declared  free,  debita  operas 
"  the  present  condition  of  the  manse  and  offices,  as  ascer- 
"  tained  by  the  presbytery,  is  such  as  ought,  especially  after 
'*  the  lapse  of  so  many  years,  to  subject  the  heritors  in 
'*  reasonable  repairs."  On  reclaiming  petition,  the  Court 
adhered,  and,  on  appeal  to  the  House  of  Lords,  the  heriton, 
when  the  cause  was  about  to  be  heard,  withdrew  their 
appeal. 

After  hearing  counsel. 

Lord  Chancellor  (Eldon)  said, 
**  My  Lords, 

*'  This  cause  has  kept  its  place  in  the  roll  for  five  or  six  years,  and 
has  been  represented  as  being  of  considerable  importance,  in  its  ge- 
neral consequences,  to  all  the  heritors  of  Scotland.  In  my  ofMnioa 
this  is  a  misconception.  I  think  this  case  must  be  decided  on  its 
own  merits,  without  affecting  any  general  question. 

^^  With  the  allegations  of  litigiousness  which  have  been  made 
your  Lordships  have  nothing  to  do ;  and,  when  parties  choose  to 
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bring  legal  questions  regularly  before  at,  we  are  bound  to  deal  witb       1818. 
and  to  decide  upon  these  alone. 


'  This  is  a  case,  in  which  all  further  litigation  might  be  prerented     ^^^^  ^' 
if  the  parties  themselyes  felt  so  inclined.    If  Dr.  Scott  has  got  ^^^^^^"^^^^ 
Free  Manse,  then  the  heritors  are  relieyed  of  the  expense  of  all  r&-      scott. 
pairs  during  his  incumbency,  except  those  which  may  become  neces- 
sary  from  total  decay,  arising  from  the  lapse  of  time.    If  Dr.  Scott 
has  not  got  a  Free  Manse,  the  heritors  Imow  that  there  is  a  mode 
of  proceeding  by  which  they  can  get  it  declared  free. 

**  But  here  the  question  b,  Whether  the  heritois  are  liable  for  all 
or  any  of  the  repairs  claimed  ?  We  hare  two  judgments  of  the  Lord 
Ordinary,  and  two  unanimous  judgments  of  the  Court  of  Session,  in 
fiATOur  of  the  respondent.  The  proceeding  in  1796  also  has  about 
it  a  judicial  character  which  is  much  in  farour  of  Dr.  Scott. 

<'  The  act  1663,  c.  21,  declares-^Here  his  Lordship  read  that 
part  of  the  act  which  relates  to  manses.) — In  this  act,  the  term 
'  competent  manse,*  certainly  refers  to  the  size  and  accommodation 
of  the  manse — a  manse,  according  to  the  term  used, '  where  com^ 
petent  manses  are  already  builty  might  be  competent,  but  not  be 
in  repair.  The  term  upholding^  in  this  act,  will  well  bear  the  sense 
put  upon  it  in  the  case  of  Botriphnie,  when  we  consider  what  is 
incumbent  in  the  way  of  repair  upon  a  liferenter  as  contradistin- 
guished from  what  in  some  cases  he  ia  liable  to. 

**  I  have  been  looking  into  the  act  of  Queen  Mary  1563,  c.  72» 
and  those  of  King  James  the  Sixth,  1572,  c.  48,  and  1592,  c.  118, 
and  I  do  not  find  in  them  any  thing  relative  to  repairs.  They  only 
relate  to  the  size  and  quantity  of  house  and  land. 

*<  Mr.  Brougham  says  rery  truly,  that  in  these  acts  the  term  com- 
petent must  relate  to  size ;  but  he  says  also,  that  it  is  not  so  in  the 
act  of  1663. 

*'  I  incline  strongly  to  the  obvious  construction  of  the  act  1663, 
viz.  that  after  a  competent  manse  has  been  once  built  and  repaired, 
it  was  never  intended  that  any  expense  should  afterwards  fall  on 
the  heritors  but  in  time  of  vacancy.  Yet,  by  the  construction  put 
upon  this  act,  I  hold  the  law  of  Scotland  to  be,  that  if  the  heritors 
of  a  parish  wish  to  j&ee  themselves  from  all  future  ordinary  repairs^ 
they  must  cause  the  manse  either  to  be  built  or  repaired,  so  as  to 
warrant  a  declaration  that  the  manse  is  free,  and  that  when  they 
have  so  done,  and  have  got  a  declaration  of  the  presbytery  that  the 
manse  is  sufficient  and  free,  they  will  be  exempt  from  all  future  re- 
pairs, except  in  the  special  cases  of  total  decay  arising  from  the 
lapse  of  time. 

"  In  this  case,  it  is  said  that,  in  1790,  there  was  a  legal  declara- 
tion that  the  manse  was  a  free  manse : — it  was  declared  by  the 
presbytery  that '  the  manse  and  offices  of  this  parish  are  sufficient.' 
I  do  not  think  this  a  sufficient  declaration  that  the  manse  isfree  ; 
but,  farther,  I  think  it  is  impossible  to  look  at  the  proceedings  in 
1796,  and  say  that  the  parties  could  have  thought  that  the  declara- 
tion 1790  was  a  final  bar  to  a  claim  for  repair  in  future.    The  Court 
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1813.        did  not  consider  it  so,  unless  joa  could  say  that  the  Court  only  order* 

•"—^■^    ed  those  repairs  arising  from  total  decay  by  lapse  of  time.    You 

SCOTT,  &c.    cannot  consider  the  proceedings  of  1790  to  hare  been  conclusire, 

QILLIB8,  &c.  ^^^9  looking  at  the  items  of  the  repair  ordered,  it  is  clear  that  some 

of  them  are  those  which  a  minister  in  a  free  manse  would  hare  been 

bound  to  execute  himself. 

"  The  proceeding  in  1798  is  an  additional  judgment  in  jGeiTOur  of 
Dr.  Scott  to  the  prerious  interlocutor. 

'^  I  do  not  rely  on  the  case  of  Botriphnie,  but  it  goes  to  say,  that 
in  this  case  the  manse  has  not  been  declared  free  ;  and  also  to  say, 
that  after  the  lapse  of  many  years,  heritors  may  again  become  liable 
to  some  repairs,  eren  though  the  manse  should  hare  been  declared 
free.  But  I  rely  on  the  words  of  the  act,  and  on  the  proceedings 
in  1796,  as  explaining  the  understanding  of  parties  in  1790. 

<*  As  to  the  matter  of  costs — here  there  is  no  general  doctrine  in 
question.  If  the  case  had  inrolved  the  interest  of  all  the  heriton 
in  Scotland  we  should  hare  had  to  lament  that  all  the  heritors  were 
on  one  side,  and  all  the  clergy  on  the  other,  but  with  different 
means  of  supporting  the  expense  of  the  suit.  But  if  your  Lordships 
think  as  I  do,  that  the  proceeding  in  1796  is  an  additional  jndi« 
cial  proceeding  in  fiEtyour  of  the  respondent,  and  consider  that  the 
judgment  of  the  Court  of  Session,  in  this  case,  is  unanimous,  thoogh 
you  may  not  blame  the  heritors,  you  will  not  think  it  unreasonable 
that  they  should  pay  for  their  experiment.  I  therefore  more  that 
the  judgment  of  Uie  Court  of  Session  be  affirmed,  with  £150 
costs." 

It  was  ordered  and  adjudged  that  the  interlocutors  be, 
and  the  same  are  hereby  affirmed,  with  £150  to  the  re- 
spondent for  his  costs. 

For  the  Appellants. — Henry  Brougham^  J.  H.  MackemU, 

John  Jardm, 
For  the  Respondent. — Sir  Samuel  Romilly,  John  ConnelL 


Lieutenant-Colonel  Hercules  Scott  of\ 
Brotherton,  and  James  Scott,  Writer  tof 
the  Signet,   Proprietor  of  the  Mills  of  J  ^PpeUafUs; 
Morphy,  situated  on  the  river  Northesk,  ) 

Thomas    Gillies  of  Balmakenan,    David 
Lyal   of    Galry,    David    Carnegie     of  i 
Craigo,  John  Taylor  of  Barkton  Eill^y^Respondenti. 
and  the  Representatives  of  Patrick  Cruik-  C 
shank  of  Stracathro,         •         •         •         ^ 

House  of  Lords,  20th  July  1813. 

Dam  Dyke — ^Injury  to  Fisuimgs. — The  proprietors  of  certain  nSf 
had,  in  process  of  time,  altered  their  check  dyke  so  at  to  proit 
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injurious  to  the  salmoa  fishiog  of  the  superior  heritors :  Gircum-        1813. 
stances  in  which  it  was  held,  that  this  dyke  must  be  rebuilt  and 


restored  to  its  original  state,  at  the  expense  of  the  proprietors  of  scott,  8cc. 
these  mills.    Affirmed  in  the  House  of  Lords.  ^„ .™  £,<. 

This  is  the  sequel  of  the  appeal  reported  at  p.  337f  toL 
iv.,  in  which  the  House  of  Lords  pronounced  a  judgment, 
containing  special  findings  in  regard  to  the  dam  dyke  com- 
plained of,  as  injurious  to  the  respondents*  fishings^  and  re- 
mitted back  the  cause  to  the  Court  of  Session. 

The  respondents  having  presented  a  petition  to  the  Court 
to  apply  the  judgment  of  the  House  of  Lords,  this  petition 
was  remitted  to  the  Lord  Ordinary  (Lord  Woodhouselee). 
The  Lord  Ordinary  pronounced  an  interlocutor,  applying 
the  judgment  of  the  House  of  Lords.  It  also  found,  "  And 
"  before  answer,  ordains  the  pursuers  (respondents)  to  give 
*'  in  a  condescendence  of  what  they  require  the  defenders 
''  (appellants)  to  do,  in  compliance  with  the  above  judgments, 
**  and  of  the  grounds  on  which  they  insist  for  the  defenders 
**  80  doing  the  same,  and  that  against  next  calling." 

A  condescendence  having  been  given  in,  the  Lord  Ordi- 
nary pronounced  the  following  interlocutor : — "  Having  con- Nov.  12,1803. 
**  sidered  the  condescendence  and  answers,  and  resumed 
"  consideration  of  the  whole  process,  finds  that  the  judgment 
*'  of  the  House  of  Lords  establishes  three  different  proposi- 
"  tions,  1st.  That  the  pursuers  are  entitled  to  have  as  free 
"  access  of  salmon  to  their  fisheries  as  can  bo  had,  consis- 
"  tently  with  the  necessary  supply  of  water  from  the  river 

to  the  mills  belonging  to  the  defenders.  2d.  That  the 
**  present  structure  of  the  check  dyke  built  by  the  defen- 
"  ders  is  such,  that  while  there  is  no  cruive  dyke  below  it, 
**  as  formerly,  which  created  a  restagnation,  the  salmon  can- 
''  not  easily  pass  beyond  the  said  check  dyke  ;  and  thus  the 
**  pursuers  have  not  as  free  access  of  salmon  to  their  fisheries 
**  as  they  had  formerly,  while,  at  the  same  time,  the  mills 
**  belonging  to  the  defenders  had  a  sufficient  supply  of  water. 
"  3d.  That  unless  the  cruive  dyke  is  replaced  in  its  ancient 
"  form,  and  the  former  mode  of  fishing  under  the  statutory 
"  regulations  therewith  restored,  the  structure  of  the  check 
*'  dyke  must  be  so  altered,  and  other  operations  so  made,  as 
''  that  both  the  above  objects,  viz.  the  free  access  of  salmon 
**  to  the  superior  fishings,  and  the  sufficient  supply  of  water 
**  to  the  defenders'  mills,  may  be  obtained.  The  Lord  Ordi- 
"  nary,  in  conformity  with  the  import  and  meaning  of  the 
"  above  judgment,  finds,  that  unless  the  defenders  shall  re- 

VOL,  V.  3  0 
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1813.       "  build  the  cniive  dyke  in  the  same  ait«a;tion  as  formerljTf 
"  and  according  to  its  ancient  ooaetraciion,  and  exeroiae  the 


80OTT,  ho.  M  cruive  fishing  under  all  legal  limitations,  it  is  incumbeaten 
GILLU8,  (eo.  "  them  to  rebuild  the  check  d  jke,  making  its  construction  so 
"  closeasto  prevent  percolation,  and  likewise  to  leave  an  open- 
"  ing  in  termscf  and  under  the  qualifications  contained  in  the 
''  act  1696,  of  its  allowing  sufficient  water  to  the  defenders' 
"  mills;  and  having  considered  the  plans  andreportof  thesur- 
"  veyors  in  process,  and  particularly  the  planexhibitedby  Cap- 
"  tain  GeorgeTaylor,and  delineated  on tbeengravedaorvey  in 
"  process,  signed  by  Colin  Innes«  before  answer  remits  to 
"  to  examine  the  present  state  of  the  check 

"  dyke  and  mill  leads  of  Morphie  and  Kinnaber,  and  to  re^ 
"  port  his  opinion,  whether  the  plan  proj>osed  by  the  said 
"  George  Taylor  is  fitted  to  fulfil  the  purposes  which  he 
"  has  stated  in  the  conclusion  of  his  signed  additional  reporti 
"  and  which  appears  to  answer  the  ends  pointed  out  in  the 
"  judgment  of  the  House  of  Lords,  which  the  said  Mr. 
"  is  hereby  directed  to  have  under  his  view ;  or  if  Mr. 

"  shall  be  of  opinion  that  the  said  plan  proposed 

''  by  Captain  Taylor  is  not  sufficient  to  answer  the  requsite 
*'  ends,  he  is  hereby  authorized  and  required  to  malce  out  s 
"  plan  and  report  relative  hereto,  which  shall,  to  the  bestcf 
"  his  judgment,  fulfil  the  foresaid  purposes,  at  the  least  pos- 
''  sible  expense,  and  this  quam  primumJ* 

The  respondents  represented  against  this  interlocutor, 
praying  for  an  alteration  or  explanation  in  so  far  as  regards 
the  rebuilding  of  the  check  dyke,  in  the  event  of  the  cruiFS 
dyke  being  replaced.  The  Lord  Ordinary  pronounced  tbit 
Dec.  6,  1803.  JQ(;QJ.]^^|;Q|. . — «  Being  satisfied  that  the  alteration  suggest- 
**  ed  by  the  respondents  is  necessary  towards  the  more  ef- 
**  fectualcarryinginto  execution  the  object  of  the  interlocutor 
**  of  the  12th  November  1803 ;  and  to  the  complete  fulfilment 
"  of  the  judgmentof  the  Houseof  Lords,  which  it  wasthe  pur- 
**  pose  of  the  Lord  Ordinary  by  that  interlocutor  to  give  effect 
**  to,  in  such  a  manner  as  to  bar  evasion  or  frustration  of  the 
**  ends  thereby  meant  to  be  accomplished,  therefore,  alteis 
*^  the  said  interlocutor,  in  the  first  part  of  the  said  decemi- 
**  ture,  in  the  following  manner,  viz.  **  Finds  that,  unless  the 
"  defenders  shall  rebuild  the  cruive  dyke  and  check  dyke 
*^  in  the  same  situation  as  formerly,  according  to  their  an- 
**  cient  construction  and  dimensions,  in  such  a  manner  as  to 
"  occasion  the  same  restagnation  as  formerly^  and  exerdae 
^  the  cruive  fishings  under  all  the  leigal  limitations,  it  is  in- 
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**  cumbent,  &c.,  and  adhetes  to  th^  said  interlocator  quocui       igis. 
«*  uUra.'*  


At  thia  stage  Mr.  Scott  of  Brotherton  died,  and  the  action    »cott,  &c. 
was  transferred  against  his  heir,  Lieut.-Col.  Scot t,  who  pe-  Qnxres,  &c. 
titioned  against  the  above  interlocutor,  but  the  Lord  Ordinary 
adhered.   On  reclaiming  petition  to  the  Court,  the  Court  pro- 
nounced this  interlocutor: — ''TheLords  appoint  the  petition-  Dec.  U,  1804. 
**  er  within  ten  days  to  state  in  a  minute,  whether  or  not  he 
*^  intends  to  restore  the  cruive  dyke  below  the  check  dam,  as 
^*  it  stood  before  the  year  1772  ;  appoint  this  petition  to  be 
"  answered,  the  answers  to  be  in  the  boxes  before  the  20th 
*•  current." 

The  minute  ordered  by  the  above  interlocutor  was  given 
in  and  answered ;  whereupon  the  Court  pronounced  an  inter- 
locutor,  which  led  to  further  discussion,  and  after  other  inter* 
locators  the  Court  pronounced  thisinterlocutor: — "The  Lords  Mar.  5, 1807. 
**  having  resumed  consideration  of  this  cause,  and  advised 
"  the  same,  with  the  mutual  memorials  for  the  parties,  and 
**  whole  proceedings  and  productions,  approve  of  the  report 
''  made  up  and  given  in  by  Thomas  Telford,  engineer,  of 
**  date  I5th  October  1805,  and  find  that  the  dam  dyke  in 
**  question  must  be  of  new  constructed,  in  conformity  there- 
**  to,  by  and  at  the  expense  of  the  defender  Lieutenant 
"  Colonel  Hercules  Scott,  and  be  thereafter  maintained  and 
"  supported  by  him,  and  decern,  reserving  to  him  any  claim 
**  competent  against  the  other  mill  owners,  but  supersede  ex- 
'*  tract  till  the  second  box  day  ;  and,  with  regard  to  the  claim 
'*  of  damages  at  the  pursuers'  instance,  remit  the  same  to  the 
**  Lord  Ordinary  to  hear  parties  procurators  thereon,  and 
<*  to  proceed  and  determine  therein  as  he  shall  see  cause  : 
"  Find  that  the  memorial  for  the  pursuers  contains  expres- 
**  Bions  highly  injurious,  derogatory  to  the  established  cha* 
'*  rmcter  of  Mr.  Charles  Abercromby,  engineer,  respecting  the 
'*  report  made  and  deposition  emitted  by  him ;  and  remit  to 
**  the  Lord  Ordinary  to  cause  the  said  injurious  exiM*essions 
**  to  1)0  expunged  from  the  record." 

Another  reclaiming  petition  was  given  in,  and  the  Court 
further  pronounced  this  interlocutor: — "  The  Lords  having  Jan.  20,  1808. 
**  resumed  consideration  of  this  petition,  with  the  answers, 
^  tiiey  refuse  the  prayer  thereof,  and  adhere  to  the  inter- 
''  locutor  reclaimed  against,  with  this  explanation,  that  the 
^<  dam  dyke  recommended  by  the  report  of  Mr.  Telford 
*'  must  be  constructed  and  maintained  by  Colonel  Hercules 
'^  Scott,  so  long  as  he  does  not  reconstruct  and  maintain  the 
"  former  cruive  dam,  in  such  manner  as  to  prevent  rperoobi- 
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754  CASES  ON  APPEAL  PROM  SCOTLAND. 

1818.       "  tion  through  the  dam  dyke,  and,  without  prejudice  to  ia* 
"  Bist  and  determine  in  the  other  points  of  the  cause*  allow 
"  this  decreet  of  declarator  to  go  out,  and  be  extracted  bj 
QiLLiBs,  8cc.  *<  the  pursuers  in  the  meantime,  and  that  at  the  expense  of 
"  the  defender,  and  decern.*' 

Against   these   interlocutors   the   present   appeal   was 
brought. 

Pleaded  for  the  Appellants. — I.  The  change  of  circum- 
stances which  has  laid  the  foundation  of  the  present  action, 
at  the  instance  of  the  respondents,  was  not  brought  about 
by  any  act,  deed,  or  accidental  event,  for  the  consequences 
of  which  the  appellants,  or  their  predecessors,  were  re- 
sponsible to  the  respondents.  It  is  indisputable,  in  point  of 
fact|  that  the  appellant,  Mr.  Scott,  is  the  proprietor  of  an- 
cient and  Taluable  mills,  which  are  supplied  with  water  from 
the  river  Northesk ;  and  that,  for  the  purpose  of  securing 
this  supply,  a  dyke  or  weir  was  erected  by  his  predecessorB, 
to  which,  by  original  grants,  as  well  as  by  prescription, 
hngisHmi  temparia^  he  has  acquired  an  unchallenged  right. 
Within  the  memory  of  man,  this  dyke  has  undergone  no 
species  of  alteration ;  certainly  no  alteration  which  any 
person  could  have  challenged  as  an  innovation  on  the  state 
of  the  servitude ;  and,  in  the  former  state  of  the  river,  from 
the  earliest  tradition  down  to  the  year  1773,  this  dyke  wis 
not  obnoxious  to  legal  challenge  of  any  sort.  At  that  pe- 
riod»  an  accidental  change  took  place  in  the  state  of  the 
river,  in  consequence  of  the  cruive  dyke  being  swept  away 
by  the  floods.  It  is  certain  that  there  was  then  no  addition 
made  to  the  height,  or  change  on  the  structure  of  the  check- 
dyke,  as  it  had  been  for  ages  before ;  but  there  was  a  change 
produced  on  the  level  of  the  river,  and  in  its  conseqaent 
relation  to  the  height  of  the  dyke.  For  this  alteration,  cm 
it  be  alleged  that  the  appellants  were  in  any  way  responsible? 
It  was,  in  effect,  brought  about  vi  majorit  by  a  power  be- 
yond human  controL  Tracing  the  matter  back  to  its  re- 
moter causes,  it  may  be  said  to  have  been  occasioned  by 
the  superior  heritors  themselves,  who  insisted  that  certain 
alterations  should  be  made  upon  the  construction  of  a  cmiTe 
dyke  situated  below,  which  were  completely  incompatible 
with  its  stability.  That  the  appellant's  predecessors  happened 
to  be  the  proprietors  of  this  cruive  dyke,  as  well  as  of  the 
check  dyke,  situated  above,  is  a  circumstance  from  which  no 
legal  inference  of  obligation  or  liability  can  be  deduced. 
The  cruive-dyke  might  have  been  the  separate  property  of 
another  individual ;  and  it  would  be  a  palpable  fidlaey  to 
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suffer  the  accidental  nnioD  of  two  such  properties  to  enter       i813. 
into  the  consideration  of  the  case.     In  the  original  cause  » 

of  the  evil  complained  of,  there  is,  therefore,  no  circum-  bcott,  &c. 
stance  or  quality  out  of  which  can  be  drawn  any  plea  of  re-  onxxsa,  &c« 
sponsibility  against  the  appellants.  The  attempts  which 
the  respondents  have  made  to  trace  the  evils  of  which  they 
now  complain,  to  recent  alterations  in  the  dam  or  check 
dyke,  are  totally  unfounded  and  unsupported  by  proof.  It 
is  the  height  of  the  dyke  of  which  the  respondents  com- 
plain ;  and  there  is  no  evidence  to  show  that  its  height  is 
now  greater  than  it  has  been  for  time  out  of  mind.  On  the 
contrary,  if  any  difference  in  that  respect  cnn  be  remarked 
in  its  present  state,  it  is  now  rather  lower  than  it  formerly 
was.  2.  The  alterations  on  the  present  state  of  the  appel* 
lants'  property,  alleged  to  be  necessary  for  the  accommoda- 
tion of  the  respondents,  as  proprietors  of  the  superior  fish- 
ings, although  tbey  might  be  such  as  the  appellants  were 
bound  to  submit  to,  are  not  such  as  they  arc  bound  to  exe- 
cute at  their  own  expense,  and  to  maintain  at  their  own  risk. 
By  the  judgment  of  the  House  of  Lords,  in  the  former  ap- 
peal, it  was  declared,  ''  That  so  long  as  the  defenders  think 
*'  fit  to  maintain  the  said  check-dam,  without  a  cruive-dam 
"  below,  so  constructed  as  to  prevent  such  percolation,  the 
*'  check- dam  ought,  as  far  as  circumstances  will  admit,  to  be 
"  so  constructed  that  the  water  must  flow  over,  instead  of 
**  percolating  the  same,  and  they  must  leave  a  slap  in  the 
"  said  dam  in  terms  of  the  act  1696,  if  the  same  can  be  done 
**  without  prejudice  to  the  said  mills."  This  declaratory 
finding  in  law,  that  it  is  a  quality  inherent  in  such  ease- 
ment, that  it  must  be  enjoyed  and  exercised  so  as  not  to 
prejudice  other  rights  on  the  same  river,  emulously,  ne- 
gligently, or  otherwise,  more  than  is  necessary  to  the  fair 
enjoyment  of  such  easement.  By  this  judgment,  therefore, 
it  was  hypothetically  determined,  that,  for  the  accommoda- 
tion of  the  superior  heritors,  the  appellants  must  submit  to 
certain  alterations  in  the  present  state  of  their  property, 
provided  the  circumstances  of  that  property  would  admit  of 
fiuch  alteration,  and  that  the  same  could  be  done  without 
prejudice  to  the  appellants.  These  two  hypotheses  the 
Ck)urt  of  Session  have  been  since  employed  in  investigating ; 
and  by  their  interlocutors  they  have  determined,  in  the 
^Bt  place,  that  the  physical  circumstances  of  the  property 
admit  of  the  construction  of  a  dam,  which,  by  preventing 
percolation,  shall  force  the  water  to  flow  over  it ;  and,  2ndly, 
that,  in  a  dam  so  constructed,  a  slap  may  be  made  sufficient 
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1818.  for  the  access  of  salmon,  which  shall  be  without  prejudice 
— — -*^  to  the  said  mills.  According  to  the  reports  of  the  engineeiB, 
BcoTTi  &o.  these  objects  can  only  be  attained  by  constructing  a  dyke 
QiMAjma,  &o.  according  to  Mr.  Abercrombie's  plan,  which  would  eoat£5000 
or  £2000  ;  or,  according  to  the  reports  of  Messrs.  Telford 
and  Jessop,  £700.  According  to  either  plan,  the  altera- 
tion is  undoubtedly  practicable.  But  the  questions  remaini 
at  whose  expense  are  these  innovations  on  the  present  state 
of  the  property  to  be  accomplished?  And  if  the  respon^ 
dents  themselves  be  not  preferably  liable  to  the  expense 
and  hazard  of  such  operations,  are  they  not  of  a  kind  and 
magnitude  which  render  them  legally  impracticablerand  to 
which,  therefore,  the  appellants  are  not  bound  to  submit? 
These  are  questions  which  were  not  determined  by  the  judg- 
ment in  the  former  appeal ;  and  the  appellanta  submit  that 
they  are  questions  which  must  be  determined  in  their  favouE. 
They  are  not  liable  in  the  expense  of  the  proposed  alteratioiu^ 
either  on  the  ground  that  the  check  dyke  has  beeu:  render^ 
ed  more  prejudicial  by  any  recent  operations  of  theirs  upoa 
it,  or  that  the  present  defect  of  that  dyke  was  the  result 
of  their  previous  operations  upon  the  cruive  dyke. 

Pleaded  for  the  Respondents, — It  is  proved  by  the  reports 
of  the  engineers,  and  the  evidence  adduced  in  the  Court 
below,  that  a  check  dyke  may  be  so  constructed  that  the 
water  may  flow  over,  instead  of  percolating  the  same;  that 
it  may  be  constructed  at  a  moderate  expense,  and.  that  it 
will  be  more  permanent  and  equally  serviceable  with  the 
present  check  dyke.  2d.  It  is  proved  by  the  same  evidence, 
that  a  slap  may  be  left  in  the  dyke  to  be  so  constructed,  in 
terms  of  the  act  1696,  which  will  give  the  salmon  free  access 
up  the  river  without  prejudice  to  the  mills  of  Kinnaber  or 
Morphie.  3d.  The  expense  of  erecting,  and  risk  of  main- 
taining this  dyke,  inust  be  upon  the  app^ants,  because  it 
is  a  quality  inherent  in  their  right,  that  it  must  be  exercised 
so  as  not  to  prejudice  the  rights  of  the  respondents  more 
than  is  necessary  to  its  fair  enjoyment,  as  appears  from^  the 
statute  1696,  cap.  38,  and  the  judgment  of  the  House  of 
Lords,  already  pronounced  in  this  cause.  By  that  same  jtidg^ 
ment  it  was  established  that  the  present  dyke  has,  since  the 
year  1772,  been  altered  greatly  to  the  prejudice  o£  the  fisk- 
ings  of  the  respondents ;  and  also  by  the  terms  of  the 
judgment,  it  is  optional  to  the  appellants  either  to  reoos- 
struct  the  cruive  dyke,  or  to  alter  the  form  and^stmctiiiettf 
the  present  check  dyke,  so  as  not  to  injure  the  righte^of  th 
respondents. 
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After  hearing  counsel;  1313. 

LoBD  CHAKCELtoA  Eldoi^  saidy 


My  Lords,  '^'^^  *»• 

*'  This  appealaiises^out  of  a  £oaaer  judgment  of  jour  Lordsbij^  oolmbs,  &c. 
pronounced  in  1802. 

^  The  appellant^  Colonel  Scotfc*  is  the  proprietor  of  certain^  salmon 
fishings  in  the  river  North  Esk,  He  is  also  the  proprietor  of  a  mill 
situated  (m>  one  side  of  this  river ;  on  the  other  side  ofi  the  river  ia  a 
mill  belonging  to  a  family  of  the  name  ctf  Fullerton  of  Kinnaber; 
and  to  these  mills  there  is  a  mutual  dam  dyke. 

'*  The  appellant's  family  appear  tp  have  had  various  disputiea  vtith 
the  superior  heritors,  on  the  subject  of  their  respc  ctive  rights  of  saK 
mon  fishing.  In  1773,  in  consequence,  as  is  statei:,  of  openings  made 
in  the  cruive  dyke  belonging  to  the  appellant's  family,  in  terma  of 
a  former  judgment  of  your  Lordships,  that  cruive  dyke  was  destroyed^ 
The  consequence  of  this  was,  that  the  mill  dam,  by  the  VFater  not 
being  pent  back  as  before,  stood  so  high  out  of  the  v?ater  that  the 
salmon  could  not  pass  up  the  river. 

**  The  upper  heritors  complained  of  this,  but  the  Cburt  of  Session 
having  decided  against  them,  the  matter  v?as  brought  here  by  appeal. 
On  the  23d  of  May  1802;  your  Lordships  pronounced  this  judgment 
(Here  his  Lordship  read  the  same  at  large);  The  matter  having  re- 
turned to  the  Court  of  Session,  there  has  been  a  good  deal  of  litiga- 
tion in  that  Court ;  and  at  length  the  Lord  Ordinary  pronounced  the 
first  interlocutor  appealed  from,  on  12th  Nov.  1803.  (Here  his  Lord- 
ship read  the  same.) 

^*  This  interlocutor,  as  well  as  the  judgment  of  the  House  of  Lords, 
applied  both  to  the  Scotts  and  Fullertons  as  defenders.  They  were 
mutual  proprietors  of  the  check  dyke  ;  and  Mr.  Scott  was  the  sole 
proprietor  of  the  cruive  dyke.  Then  another  interlocutor  of  the  6th 
of  December  1803,  was  pronounced,  which  also  had  respect  to  both. 

**^  On  these,  various  other  interlocutors  were  founded ;  and  the  great 
question  between  the  parties  at  last  came  to  be,  Whether  the  things 
to  be  done  would  destroy  the  mill  dam  or  not? 

^'  Mr.  Fullerton,  the  original  party,  having  died,  his  daughter^  Mrs. 
Fullerton  Carnegie^  was  made  a  party ;  but  she  also  died  before  the 
action,  was  ended,  and  it  was  not  revived  against  her  representatives. 

''It  appeared  that  the  defender,  Mr.  Scott,  had  originally  under- 
taken to  free  Mr.  Fullerton  from  all  the  costs  of  the  cause,  but  he 
had  not  gone  further.  It  was  stated,  as  matter  of  objection  to  the 
proceedings  in  the  Court  below,  that  Mrs.  Fullerton  Camegie'ik  re- 
presentatives ought  to  have  been  made  parties,  but  the  Court  thought 
otherwise. 

*'  In  a  case  of  thiskind,  it  does  not  appear  that  more  could  be  dbne 
by  the  Court  than  was  done  in  this  case*  They  re&ned  the  matter 
to  the  Gonsideradoni  of  persons  of  skill,  and  thoagb  there  was  a  difiRer- 
enoe  of  opinion  among  the  surveyors,  they  considered  that  the  great- 
est weight  was  due  to  the  opinion  of  Mz.  Telford.     In  my  ovm  view 
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the  Court  did  right  as  to  this,  and  their  judgment  is  correct  accord- 
inglj. 

^*  I  should  therefbre  more  an  affirmance  of  the  interlocutors,  but 
for  this  one  difficulty,  that,  when  the  ultimate  judgment  was  pro- 
nounced, Mrs.  Carnegie's  heirs  were  not  before  the  Court. 

"  Mr.  Scott  is  not  only  subjected  by  the  judgment  to  all  the  ex« 
penses  to  be  incurred,  but  he  is  directed  to  do  certain  acts  upon  the 
mill  dam,  which  he  could  not  be  justified  in  doing,  unless  the  Eio- 
naber  family  had  been  parties  to  the  judgment  If,  by  these  opem- 
tions,  the  mills  should  be  stopped,  I  conceire  that,  as  matters  stand, 
Mr.  Scott  might  be  liable  in  damages. 

<^  There  is,  I  think,  no  other  objection  to  the  judgment  but  this. 
The  Court  has  imposed  upon  Scott  the  burden  of  the  expense  of 
making  the  necessary  alterations  on  the  dam-dyke,  resenring  to  him 
any  claim  competent  against  the  other  mill  owners.  I  think  the 
Court  acted  properly  as  to  this,  because  the  injury  to  be  redressed 
arose  from  his  not  maintaining  his  cruiTe  dyke.  I  therefore  moTe 
judgment  as  below." 

(The  judgment,  after  remitting  to  conBider  whether  Mrs. 
Carnegie  FuUcrton's  representatives  ought  to  be  made 
parties  to  the  cause,  proceeded  thus) :  **  And,  subject 
to  such  directions,  it  is  ordered  and  adjudged  that 
the  interlocutors  be,  and  the  same  are  hereby  affirmed. 
And  it  is  further  ordered  that  the  cause  be  generally 
remitted  back  to  the  said  Court  of  Session,  to  proceed 
accordingly." 

For  the  Appellants. —  Wm.  Adam,  Tho.  Thamso^i. 

For  the  Respondents. — Sir  Samuel  Romilly^  John  Clerk. 


(Mor.  App.  Tailzie,  No.  15 ;  Dow,  Vol.  ii.) 

William  Duke  of  Queensberry's  Trustees^ 
and  Executors,        .        .         .         .         {  Appellants; 

The  Bight  Hon.  Francis  Charteris,  Earl)    „  , 

OF  Wemyss  and  March,  S  ^^"P^^*"^' 

House  of  Lords,  10th  and  17th  Dec.  1813. 

Tailzie — Long  Lease — Alienation. — In  theNeidpath  entail,  there 
were  clauses  prohibiting  the  heirs  of  entail  to  "  sell,  alienate,  wad- 
•*  set,  and  dispone  any  of  the  said  lands," — ^but  allowing  tacks  to 
be  made  of  the  lands  during  the  lifetime  of  the  heir,  **  the  same 
•'  always  being  set  without  evident  diminution  of  the  rental' 
The  late  Duke  of  Queensberry  granted  a  lease  of  Wakefield  for 
ninety.seren  years,  at  a  rent  of  £86. 15s.  2d.,  receiTing  at  sane 
time  from  the  tenant  a  grassum  of  £318.     The  questicm  was, 
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Whether  this  long  lease  was  not  an  alienation  of  the  lands  ?   Held 
that  it  was  an  alienation.     Affirmed  in  the  House  of  Lords. 

The  Duke  of  Queensberry,  in  1693,  executed  an  entail 
with  this  provision : — "  That  it  shall  noways  be  leisome  and 
*'  lawful  to  Lord  William  Douglas,  and  the  heirs  male  of 
"  bis  body,  nor  to  the  other  heirs  of  tailzie  above  mentioned, 
"  nor  any  of  them,  to  sell,  alienate,  wadset,  or  dispone,  any 
"  of  the  said  lands,  lordships,  baronies,  offices,  patronages, 
**  and  others  above  rehearsed,  as  well  those  to  be  resigned 
**  in  favour  of  the  said  Lord  William  in  fee,  as  those  reserv- 
"  ed  to  be  disposed  of  by  the  said  Duke  of  Queensberry 
*'  in  manner  foresaid,  or  any  part  thereof;  nor  to  grant  in- 
**  feftments  of  liferent,  nor  annualrent  forth  of  the  same,  nor 
"  to  contract  debts,  nor  do  any  other  fact  or  deed  whatever 
"  whereby  the  said  lands  or  estate,  or  any  part  thereof,  may 
"  bo  adjudged,  apprized,  or  otherwise  evicted  from  them  or 
•'  any  of  them  ;  nor  by  any  other  manner  of  way  whatsoever 
**  to  alter  or  infringe  the  order  and  course  of  succession 
^*  above  mentioned."  And  then  afterwards  it  goes  on, 
*<  That  notwithstanding  of  the  irritant  and  resolutive  clauses 
<*  above  mentioned,  it  shall  be  lawful  and  competent  to  the 
*^  heirs  of  tailzie  above  specified,  and  their  foresaids,  after 
**  the  decease  of  the  said  William,  Duke  of  Queensberry,  to 
*'  set  tacks  of  the  said  lands  and  estate  during  their  own 
**  lifetime,  or  the  lifetime  of  the  receiver  thereof,  the  same 
*^  being  always  set  without  evident  diminution  of  the 
«*  rental." 

The  late  Duke,  while  in  possession  of  the  entailed  estates, 
executed  leases  to  certain  persons,  and,  among  the  rest,  he 
granted  a  lease  of  the  farm  of  Wakefield  on  the  17th  Jan. 
1801,  forming  a  part  of  the  entailed  estate  of  Neidpath,  for 
forty-seven  years  from  Whitsunday  1800,  at  the  yearly  rent 
of  £86.  15s.  2d.,  besides  which  the  tenant  paid  the  sum  of 
£301  sterling  of  grassum  or  entry-money. 

Thereafter,  and  on  23d  Nov.  1802,  the  Duke  granted  a 
new  lease  of  the  same  farm  to  the  same  tenant  for  ninety- 
seven  years  from  Whitsunday  1802,  at  the  rent  of  £86.  15s. 
2d.,  besides  which,  the  tenant  paid  a  premium  or  grassum 
of  £318.  Is.  2d. ;  and  the  question  was,  Whether  this  last 
lease  was  a  lease  which  it  was  in  the  power  of  the  late  Duke 
of  Queensberry  to  make,  having  due  regard  to  the  ex- 
press prohibition  against  selling,  alienating,  and  disponing 
the  said  lands  in  the  clause  of  the  entail  above  quoted. 

This  question  was  brought  by  himself,  while  in  life,  in  order 
to  test  the  validity  of  the  lease  so  granted.    He  died  in 
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1810,  having  executed  other  leasee,  whi€ih  form  the  subject 
of  subsequent  appeals. 

By  the  appellants  it  was  contended,  1.  That  accocding  to 
the  law  of  Scotland  entails  were  to  be  construed  according 
to  fixed  principles  of  interpretation :  That  by  the  Duntreath. 
case  and  other  cases  it  had  been  settled  in  law,  1st,  That 
the  heir  of  entail  is  conaidered  unlimited  proprietor  of  the 
estate,  unless  in  so  far  as  be  is  fettered  by  the  prohibitions 
of  the  entail.  2dly,  That  these  prohibitions  are  construed 
in  the  most  rigorous  manner ;  and,  3dly,  That  their  meaniog 
cannot  be  extended  by  implication  from  other  clauses  of  the 
entail  2.  Even  if  leases  could  be  considered  in  the  law 
to  be  alienations^  the  prohibition  that  the  heir  shall  not  ^elk 
alienate^  wadset,  nor  disponey  does  not  contain  a  prohibi- 
tion to  grant  leases :  for^  in  legal  language,  these  terms 
merely  characterize  a  sale  or  conveyance  of  the  estate,  and 
are  terms  expressive  of  a  total  divestiture  of  the  property^ 
an  act  altogether  different  from  granting  a  lease. 

3d.  Even  supposing  the  words  of  the  clause  were  taken 
alternatively,  yet  a  long  lease  is  not  in  law  an  alienation. 
Neither  in  technical  nor  in  common  language,  is  a  lease  an 
alienation.  It  is  a  personal  contract,  leaving  the  feudal  right 
of  property  where  it  was. 

4th.  The  general  question  was  settled  in  the  case  of  Les- 

M.  15536;  etlie  v.  Orme,  where  a  lease  for  76  years,  granted  by  an  heir 

Coles' vd^S'  of  entail,  was  sustained. 

p.  533.  '  '  5th.  But  hero  leases  are  expressly  allowed  for  the  liferent 
of  the  grantor.  Thus  liferent  leases  are  allowed  ;  and  being 
allowed,  they  may  be  granted  for  any  term  of  endurance 
within  100  years.  The  respondents  contended ,r — ^That 
though  a  lease  was  not  an  alienation  in  its  own  nature,  when 
granted  within  fair  and  ordinary  administration,  yet,  if 
granted  for  a  considerable  length  of  endurance,  and  for  an 
illusory  rent,  it  was,  in  point  of  law,  an  alienation.  The  law 
of  Scotland  had  always  distinguished  between  long  leases 
and  those  of  ordinary  duration,  by  refusing  to  allow  the  for- 
mer, and  by  sustaining  the  latter.  Wherever  there  was  a 
prohibition  therefore  against  alienating  the  estate,  these  long 
leases  were  held  to  be  alienations.  Even  by  the  law  of  Eng- 
land a  lease  is  classed  with  the  modes  of  alienation,  BlacL 
B.  ii.  c.  38. 

The  Court  holding  that,  under  the  prohibition  to  alienate, 
long  leases  were  comprehended,  pronounced  this  interloca- 

Ma^  14,1806.  tor,  "  Sustain  the  defences,  assoilzie  the  defenders  from  the 
''  conclusions  of  the  declarator,  and  decern/'     On  reclaim* 

Nov.  17,1807.  ing  pel\X\ow  l\i^  CQ\xt\.  ^.dhered. 
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Opiniooft  of  the  Judges  :-* 

Lord  Jusouch  Glbbk  (Hope). — **  If  this  iBterlocator  ia  altered^ 
it  opeii»  a  door  to  destroy  the  whole  law  of  tailzies.    There  must  be 
Boom  for  iDterpretaUon  of  the  laws^  as  there  is  no  law  so  perfect  as 
to  apply  titr  ierminis  to  all  cases;   and  construction  must  often  be 
r^;alated  by  the  practice  of  the  country.    As,  for  instance,  an  obli« 
gation  in  a  tack  to  labour  according  to  good  husbandry.    I  don't 
mind  the  clamour  against  entails.     (His  Lordship  here  gave  some 
general  remarks  on  the  benefit  of  entails.)    I  must  construe  this 
tailzie  by  the  language  used  at  its  date.     That  included  long  leasee 
under  the  prohibition  to  alienate ;  in  other  words,  under  such  a  pro- 
hibition to  alienate,  long  leases  were  included^     Nay,  it  is  the  law 
still,  as  Mr.  Thomson  has  pleaded.    It  is  admitted,  that  a  veiy  long 
lease  is  an  alienation.   One  for  1000  years  certainly  is  so.  It  is  hardly 
denied  that  one  for  100  years  would  be  so.    It  is  also  allowed,  that 
a  long  lease  for  the  purpose  of  sub-setting,  is  struck  at.     But  all 
long  leases  end  in  sub-setting.    The  tenant  becomes  a  gentleman, 
and  subsets.     I  can  see  no  difference  between  ninety-seven  years 
and  100.     As  to  the  term  to  be  fixed  on,  we  must  go  on  the  usage 
of  the  country  at  the  date,  as  in  a  question  of  management  and 
economy  as  it  is  at  the  time.     If  a  long  lease  is  not  an  alienation, 
the  prohibition  is  not  authorised  by  the  act  at  all,  which  enumerates 
the  forbidden  acts.    If  he  may  grant  such  a  tack,  we  must  sustain 
an  assignation  of  the  whole  surplus  rents  for  100,  or  150  years, 
which  will  be  much  more  valuable  than  the  principal  rents.    Far- 
ther, the  special  clause  here  allowing  a  liferent  lease,  necessarily 
implies  a  limitation,  quoad  ultra ;  for  it  would  be  a  mere  quibble 
to  say  that  this  does  not  virtually  prohibit  all  other  long  leases  be- 
yond the  value  of  a  liferent." 

Lord  Meadowbamk. — ^**  The  holders  of  long  leases  are  a  bad 
species  of  proprietors.  This  tack  is  an  alienation  in  the  sense  of  the 
statute.  It  is  a  sale  of  the  rents  for  a  grassum,  and  therefore  a  dis- 
posal of  the  interest  of  the  succeeding  heirs  in  the  estate.  It  may  be 
more  difficult  to  fix  the  precise  term  (of  a  lease  that  shall  not  be 
held  an  alienation)  before  hand.  As  in  other  cases,  we  shall  come 
to  it  by  degrees.  But  in  this  case,  which  is  an  extreme  one,  I  have 
no  doubt  whatever  that  it  is  an  alienation.'* 

Lord  Craio — ^*  Long  leases  would  destroy  the  law  of  tailzies. 
The  whole  difficulty  lies  in  fixing  the  line  (between  leases  that  are 
and  leases  that  are  not  alienations.)  Further,  the  special  clause  here 
is  itself  a  strong  ground.  It  really  amounts  to  a  prohibition  of  a 
tapk  beyond  the  value  of  a  liferent." 

Lord  Hermand. — ^'  I  do  not  think  so  much  of  the  special  dause. 
It  no  doubt  shows  that  heintendedand  believed  that  he  hadlimited  the 
power.  But  in  this  case,  as  the  Duke  takes  a  grassum,  I  think  his 
tack  is  substantially  a  sale  of  the  future  rents.  I  won't  go  at  pre« 
sent  so  far  as  the  general  doctrines  of  my  bnethren  would  go,  and  it 
is  not  necessary  to  do  so." 
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l^^d'  Lord  President  Campbell. — ''  This  lease  is  not  silent  as  to  the 

"— """^    matter  in  hand.   But  I  shall  speak  to  general  doctrines.  Is  a  Tciy  long 
^y       tack  within  the  statute  1621  ?    I  hare  looked  at  all  the  authorities, 
MAGISTRATES  CYen  the  case  of  Scott  v.  Straiten,  which  was  sustained  in  the  House  of 
AND  TOWN-    Ijords,  though  it  was  a  lease  from  nineteen  years  to  other  nineteen 
INTBBNB88.    7®*"'  ^^^  ^^  0^  ^^^  ^^^r.     But  thc  grouud  of  the  judgment  there 
Ante  yol.  iii.   was  homologation,  and  long  possession  for  more  than  eightj  years, 
p.  666.  gQ  that  it  was  safe  hj  prescription.     In  Hopeton's  case,  the  judg- 

ment went  on  a  personal  objection — on  the  clause  of  warrandice 
undertaken  by  him.  In  Belladrum  (?)  was  a  question  with  heirs  : 
So  held  both  here  and  in  the  House  of  Lords.  So  I  hold  that  a 
tack  must  have  an  ish  to  prevail  against  purchasers.  At  same  time, 
I  should  hare  difficulty  to  say  that  a  tack  for  two,  three,  four,  or 
fire,  nineteen  years,  is  not  good.  At  same  time,  that  question  is  not 
the  same  as  this.  It  is  allowed  that  a  very  long  term  will  not  be 
good." — Yide  Hume*s  Collection  of  Session  Papers. 

Against  the  interlocutors  of  the  Court  of  Session  the  pre- 
sent appeal  was  brought  to  the  House  of  Lords. 

After  bearing  counsel, 

It  was  ordered  and  adjudged  that  the  appeal  be,  and  the 
same  is  hereby  dismissed,  and  that  the  interlocutor 
complained  of  be,  and  the  the  same  is  hereby  affirmed. 

For  the  Appellants,  Alex,  Maconochie,  J.  H.  Mackenzie, 
For  the  Respondent,  Sir  Samuel  Romilly^  G,  Cranstoun, 

Note. — This  case  was  decided  on  the  endurance  of  the  lease  alone, 
independent  of  the  grassum.  Accordingly,  a  subsequent  question 
was  raised  on  the  Wakefield  lease,  of  this  nature  :  Admitting  it  to 
be  bad  as  a  lease  for  ninety- seven  years,  but  no  otherwise  objection- 
able, except  on  account  of  its  duration, — Whether  it  could  be  sustain- 
ed for  any  shorter  period,  and  for  what  term, — the  entail  having 
conferred  power  to  grant  leases  duriDg{^the  lifetime  of  the  heir  of 
entail  ?  This  question  was  involved  in  the  subsequent  declarator 
and  reduction,  as  to  the  leases  granted  for  grassums,  and  for  alterna- 
tive periods  of  duration. — ^Vide  Infra. 


Hugh  Bobert  Duff,  Esq.,  .  Appellant ; 

Magistrates  and  Town-Council  of  Inver-| 
ness,  .... 


y  RespondenU. 


House  of  Lords,  I3th  December  1813. 

PfioPBRTY — Common — Boundimo  Charter  —  Possession.  —  Cir- 
cumstances in  which  the  appellant  claimed  a  piece  of  ground,  near 
to  the  burgh  of  Inverness,  as  his  absolute  property.    The  re^n* 
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dents  stated,  in  defence,  that  they  held  the  land  as  commonty  for        1813, 
the  use  of  the  burgh,  and  had  possessed  it  as  such,  while  the  ap-     — -^— 
pellant's  charter  was  a  bounding  charter,  which  did  not  entitle  him        ^^^'^ 
to  any  thing  beyond  the  bounds.     Held  the  defences  good ;  rever-  „^ci8tr  atbs 
sed  in  the  House  of  Lords.  and  town- 

COUNCIL  Of 

An  acfion  of  declarator  of  property  was  raised  by  the  iwvbbnrss. 
appellant  against  the  respondents,  the  Magistrates  of  Inver- 
ness, in  regard  to  a  piece  of  marsh  ground,  or  salt  raarsh, 
about  thirty-five  acres  in  extent,  and  which  formed  a  nar- 
row stripe  surrounded  by  the  property  belonging  to  the 
appellant,  except  at  the  west,  where  it  was  limited  by  the 
Moray  Frith,  and  east  end,  where  it  contracted  to  a  point, 
and  terminated  in  the  river  Ness. 

It  was  stated  by  the  appellant  that  this  piece  of  marsh 
had,  until  lately,  been  subjected  to  the  flow  of  the  tide, 
which  covered  it  completely  at  high  water.  But  that  the 
operations  of  the  Caledonian  Canal,  the  bason  of  which  ran 
along  the  south  side,  had  excluded  the  tide  on  that  side, 
and  the  raised  road,  called  the  Bow  Bridge,  had  kept  off 
the  River  Ness  at  the  other  end,  the  arable  lands  of 
Merkinch  having  formed  the  marsh  into  an  island.  This 
island  lay  almost  surrounded  by  his  estate  of  Muirtown  and 
Merkinch. 

This  marsh  was  called  the  Aban,  sometimes  the  Naban 
or  Carse;  and  by  the  title  deeds  of  Merkinch,  acquired 
from  the  town  of  Inverness,  he  contended  that  these  titles 
did  convey  and  vest  in  him  the  said  Aban,  or  piece  of 
marsh  ground,  as  a  part  and  pertinent,  and  that,  in  the  second 
place,  that  this  right  had  been  confirmed  and  explained  by 
possession. 

In  defence  to  this  action,  the  respondents  stated  that  the 
appellant's  titles  to  the  lands  of  Muirtown,  on  examination, 
proved  that  the  ground  in  question  could  never  be  acquired  as 
a  part  and  pertinent  of  these  lands,  and,  with  respect  to  the 
title  deeds  of  the  lands  of  Merkinch,  these  last  originally  be- 
longed to  the  burgh  of  Inverness,  and  that  the  appellant  and 
Mr.  Frazer  of  Torbreck  could  acquire  no  more  than  was  con- 
veyed to  them;  but  so  far  from  the  ground  having  been  con- 
veyed to  them,  itwouldappear,  by  the  examination  of  the  title 
deeds  of  the  burgh,  and  thoseof  the  appellant  and  Mr.  Frazer, 
not  only  that  it  never  was  conveyed  to  them,  but  that  the 
same  remained  with  the  burgh  as  a  separate  tenement,  their 
right  to  which  was  uniformly  asserted  and  exercised,  as  would 
appear  from  the  evidence  both  written  and  parole. — They 
further  stated,  that  the  appellant's  titles  were  of  the  nature 
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of  a  bounding  chart er,  Tfhioh  excluded  all  beyond  the  boQlidi 
described.  That  their  own  titles  gare  them  the  Aban,  and 
that  they  had  possessed  them^  either  as  a  town  property  or 
commonty.  And  they  fotroded  upon  a  decree  of  cognition, 
obtained  in  1631,  in  which  the  judgment  found  and  declared 
that  the  "  heal  carse  of  Merkinch,  out  with  the  dikes  of  the 
"  manured  lands  and  rigs  thereof,  as  the  flood  mark  gires 
**  and  flowes,  to  be  the  commonties  to  the  burgh  of  Inver- 
''  ness  in  all  time  coming." 

In  the  titles  of  Muirtown,  the  marsh  is  alluded  to  in  the  de- 
scription of  these  lands  thus,  **  the  sea  called  Roodpoole  and 
**  fluddes  betwixt  the  lands  of  Merkinch  and  the  said  lands  of 
**  Muirtown  at  the  north,  and  the  water  of  Ness  and  the  bor* 
**  row  ruids  of  the  borough  of  Inverness,  at  the  east  parts  re- 
**  spectiv^,  ''cumdominibus,edificiis,hostiB,pomaris,8ilvis,  pis- 
'*  cariis  lie,  yairis,  wraik,  weath,  wair,  carsia^  garsingia,  toftis, 
**  croftis,  annexis,  connexis,  partibus,  pendiculis  et  pertinen., 
^'  addictas  terrasjustespectat,  jacont  infradict.  baroni2^m,'''&c. 

The  appellant  stated,  in  regard  to  this  grant,  that  it 
proved  three  things,  1st,  That  the  north  boundary  of  these 
lands  of  Muirtown  is  distinctly  stated  to  be  '*  the  sea.** 
2d,  That  there  is  here  a  broad  and  explicit  grant  of  **  parts, 
*'  pertinents  and  pendicles ;"  and,  3d,  That  in  the  anxioos 
enumeration  of  these  parts  and  pertinents,  the  Carae  is  par- 
ticularly mentioned. 

In  1741  the  same  lands  of  Muirtown  were  conveyed  by  Mr. 
Grant,  the  then  proprietor,  to  the  appellant'^s  grandfather.  In 
this  disposition  the  word  Carses  was  omitted,  but,  in  the  enu- 
meration of  the  pertinents,  there  were  expressly  named  "muirs 
"  andmarshes."  And,  under  this  disposition,  feudal  titles  were 
made  up,  and  the  lands,  with  their  whole  parts  and  perti- 
nents, possessed  for  a  period  beyond  the  years  of  prescription. 

The  lands  of  Merkinch,  lying  on  the  north  side  of  the 
Aban,  belonged  anciently  to  the  town  of  Inverness.  Of  this 
date,  the  appellant's  authors  acquired  right  to  one- fourth  part 
of  these  lands,  described  as  follows :  ''  Totara  et  integram 
'*  quartem  partem  villad  et  terrarum  de  Merkinch  existen. 
*'  quatuor  lie  oxgate  land*  antiqui  extent,  et  adsummam  sex 
**  solidarum  et  trium  denariorum  monete  lie  mailing,  cum 
**  domibus,  sBdificiis.  toftis,  croftis,  annexis,  connexis  parti- 
*'  bus,  pendiculis,  et  caeteris  suis  pertinen.  cum  commnai 
"  pastura  earundum  solita  et  consneta  jacent,  intra  territo- 
**  rium  de  Inverness  et  vicecomitatem  ejusdem.'^  To  be 
held  in  feu  of  the  said  burgh,  for  payment  of  a  sm^  fen* 
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duty,  and  *'  per  omnes  netas  metas  aaas  antiquas^  divisas       ^^^^* 
"  ,pro  ut  jacent  in  longitudiae  et  latitudine,  limitibus  et     — — 
"  bondis,  colitis  et  consuetis  ex  omni  parti  in  domibns,  sedi-         ^^ 
"  fioiiai  toftifl,  crofcis,  annexis,  connexits,  partibus,  pendiculis,  xagistbatm 
"  et  pertinen.  earundem ;   cum  oommani  pasturi  solita  et   oouncil  of 
''  consueta,  constructis  et  construendis  liboroque  introitu  et   intsenbs*. 
"  exitu  ac  cam  omnibus  aliis  et  singulis  suis  libertatibus 
"  commoditabus  proficiis  easiamentis  ac  tristis,  suis  pertinen. 
'*  quibtMCunque  tarn  non  nominatis  quam  nominatis,  tam 
**  Bubter  terra  quam  super  terram  procul,  et  prope  ad  pre- 
"  dictam  quartern  partem  terrad  rillsd  et  terrarum  de  Merk^ 
"  inch,"  &c. 

Tliere  was  no  reservation  on  the  part  of  tho  town  of 
Inverness,  of  any  burden  or  servitude,  but  the  title  flowing 
from  them  was  absolute.  The  other  three-fourths  of  Merk- 
inch  estate  were  feued  out  by  the  town  to  the  authors 
of  Mr.  Frazer  of  Torbreck ;  the  oldest  charter  in  this  part 
of  the  property  being  conceived  in  these  terms  **  Totas  et  Aug.  1G08. 
"  integras  tres  quarturas  partes  villas  et  terrarum  de  Merk- 
*'  inch,  cum  domibus,  aedificiis,  toftis,  croftis,  annexis,  con- 
"  nexis,  partibus,  pendiculis  et  casteris  suis  pertinentibus, 
*'  quibuscunque  jacentis  intra  territorium  burghi  de  Inver- 
**  ness  et  vicecomitatem  ejusdem.'' 

This  charter  was  without  any  boundary,  and  without  any 
servitude  or  restriction,  or  resei^ation  whatsoever. 

The  three  subsequent  charters  belonging  to  these  three- 
fourths,  contained  an  express  conveyance  of  parts,  pendicles, 
and  pertinents,  together  with  "  grazings,*'  which  latter  term 
could  only  apply  to  the  flooded  grounds,  as  all  the  unflood- 
ed  lands  were  runrig  and  arable. 

The  appellant's  quarter  of  Merkinch,  and  the  three- 
fourths  which  belonged  to  Torhreck,  lay  thus  until  the  year 
1794,  when,  on  the  joint  application  of  the  two  proprietors 
to  the  Sherifi',  in  terms  of  well  known  statute,  these  lands 
were  divided  according  to  a  plan  prepared  under  the  autho- 
rity of  the  Sheriff",  who,  of  this  date,  found  :  "  from  the  local  Oct.  2,  1794. 
"  situation  and  contiguity  of  the  lands  of  Merkinch,  the  ex* 
*'  change  proposed  in  the  petition  was  expedient ;  and,  for 
**  the  advantage  of  both  parties,  find  that  the  marsh  be- 
*'  tween  the  said  parties  ought  to  be  the  line  shaded  on  the 
"  said  plan  with  blue,  and  marked  with  the  letters  A,  B,  G, 
'*  and  D,  and  that  the  lands  and  pasturage  belonging  to  the 
"  petitioner,  Alexander  Frazer,  and  situated  to  the  south  of 
**  the  said  line,  ought  to  be  given  to  tho  petitioner.  Captain 
"  Hugh  Robert  Duff,  in  exchange  for  the  lands  and  pastur- 
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1813.       «  age  belonging  to  bim,  and  lying  to  the  north  of  the  said 

— —    *•  line,  and  that  such  exchange  would  be  just  and  equal  for 

^^'^       *<  both  parties ;  and  authorized  them  to  enter  into  a  contract 

MAGISTRATES  "  ofoxcambion  accordingly,  in  terms  of  the  statute."  A  con- 

AND  TOWN-   ^ract  of  excambion  was  made  out  in  these  terms,  of  this  date ; 

iNYBRNEss.   ^^^  ^^  ^^  couteuded  by  these  titles  the  appellant  had  ac- 

Aug.  19.1796.  quired  right  to  the  piece  of  ground  in  question. 

The  Lord  Ordinary  (Glenlee)  ordered  the  parties  to  give 
in  condescendences  of  what  they  offered  to  prore.  Upon 
these  being  given  in,  his  Lordship,  before  answer,  allowed  a 
proof  of  possession ;  and  when  the  proof  was  reported,  he 
reported  the  same  to  the  Court  with  memorials. 

From  the  proof  exhibited  by  the  titles  of  Muirtown,  with 
its  parts  and  pertinents,  comprehending  the  Carse^  as 
well  as  from  the  titles  of  Merkinch,  the  appellant  stated, 
it  was  established  that  the  piece  of  ground  in  question 
was  a  part  of  his  absolute  property.  By  the  parole 
evidence  he  also  proved,  by  his  tenantry  and  others,  the  long 
and  continued  possession  of  the  Aban,  by  the  appellant  and 
his  tenants  pasturing  thereon  cattle  and  sheep  without  in- 
terruption. 
No  16  1808  ^^®  Court  pronounced  this  interlocutor :  "  Upon  report 
**  of  Lord  Glenlee,  and  having  advised  the  mutual  informa- 
*'  tions  for  the  parties,  the  Lords  sustain  the  defences,  as- 
**  soilzie  the  defenders,  and  decern ;  find  the  defenders  en- 
^  titled  to  expenses,  and  appoint  an  account  thereof  to 
<«  be  given  in,  and,  when  lodged,  remit  to  the  auditor  of 
**  Court  to  examine  the  same  and  to  report.*'  On  reclaim- 
ing petition  the  Court  adhered.* 

Against    these    interlocutors    the   present   appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  The  appellant,  under  his 
titles  of  Muirtown,  is  the  proprietor  of  the  whole  of  the 
Aban,  or  ground  in  dispute ;  and  if  these  titles  do  not  give 
him  the  whole  of  the  ground  in  dispute,  that,  at  the  very 
least,  they  give  him  exclusively  a  part  thereof.  2.  That 
whatever  part  of  the  Aban  (if  any),  which  is  not  the  appel- 
lant's, by  virtue  of  the  Muirtown  titles,  is  his  by  virtue  of  his 
Merkinch  titles ;  he  being  now  the  absolute  owner  of  that 
part  of  Merkinch  which  adjoins  the  Aban.  That,  in  this 
view  of  it,  the  Aban,  or  ground  in  dispute,  which  was 
flooded  twice  in  the  twenty-four  hours,  may  be  considered 
as  the  boundary  between  Muirtown  and  Merkinch ;  which 


*  This  was  come  to  by  a  narrow  majority. 
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boundary  being  now  reclaimed  from  the  waters,  the  same  1813. 
does  by  law  belong  to  the  owners  of  the  opposite  banks  and  — 
shores;  and  as  the  appellant  unites  in  his  person  the  owner- 
ship of  both  shores,  therefore  he  is  entitled  to  the  whole 
land  in  dispute.  3.  That  the  defenders  being  originally  the  ^^  town. 
owners  of  Merkinch,  have,  by  their  feus,  granted  to  the  invkbnbm. 
appellant's  predecessors,  and  to  the  predecessors  of  Mr. 
Frazer  of  Torbeck,  (in  whose  right  as  to  the  grounds  in 
question  the  appellant  now  stands),  parted  with  their  whole 
property  in,  and  right,  benefit,  and  title  to  all  of  Merkinch, 
without  reservation  of  any  right  of  commonty  over  the 
grounds  in  question,  or  any  other  reservation  whatever,  save 
the  feu  duties ;  and,  therefore,  whatever  heretofore  belonged 
to  the  defenders  is  now,  quoad  the  grounds  in  dispute, 
absolutely  vested  in  the  appellant.  4.  That,  on  evidence, 
it  appears  that  the  appellant^s  uninterrupted  possession  has 
been  in  strict  conformity  to  his  titles  as  above  described. 

Pleaded  for  the  Respondents. — 1.  The  appellant  has  no 
right  to  the  ground  in  dispute,  in  so  far  as  the  lands  of 
Muirtown  are  concerned,  for  the  charter  of  these  lands  being 
a  bounding  one,  cannot  carry  any  right  beyond  the  bounds 
mentioned;  and,  2.  As  to  the  lands  of  Merkinch,  it  is  suf- 
ficient to  found  on  the  decree  of  cognition  obtained  in  1631, 
where  these  very  Carse  lands  are,  in  a  question  with  Frazer 
of  Torbreck,  ordained  and  declared  to  belong  to  the  town, 
as  commonty  in  common  with  him  and  the  appellant. 
Besides  this,  there  were  certain  acts  of  council  in  1689  and 
in  1726,  respecting  the  cutting  feal  and  divot  on  the  com- 
mon Carse  of  Merkinch ;  and  the  inhabitants  of  the  town, 
it  was  proved,  had  cut  turf,  and  peat,  and  other  materials, 
from  the  grounds  in  question,  without  molestation  ;  so  that, 
from  the  evidence  adduced,  there  was  no  doubt  of  the  ex- 
ercise of  the  right  on  the  part  of  the  town. 

After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  reversed.  And 
the  Lords  find  that  the  appellant  is  entitled  to  the 
property  of  the  whole  land  in  question. 

For  Appellant,   Sir  Samuel  Romilly^    Charles    WetheralL 
For  Respondents,  David  Mo^ieypenny^    Wm.  Adam. 
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18ia.       (Fea  Cattse  oontinued,  Fac  OoU.  ToL  xvii.  p.  374,  et  Dovr, 
— —  Vol.  ii.  p.  149.) 

John  Bellenden  Kbr,  Esq.,  .  Appettani; 
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DDKBop    DuKB  OP  RoxBUROHE*  and  James  HorneJ    i?---winAai^ 
.xBOEOHm       Esq.,  W.S.,  his  Coramissioner,  .         S  ^^^P^'"'^^- 


Esq., 

House  of  Lords,  18th  December  1813. 

Tailzie — Clause — Feuino —  Altbnatiow  —  Altbration  of  the 
Order  of  Succession. — The  Duke  of  Roxburghe  held  the  Rox- 
burgbe  estate  under  a  strict  entail,  prohibiting  the  heir  of  entail  to 
sell,  alienate,  dispone,  or  to  do  any  deed  whereby  the  estate  might 
be  adjudged,  or  do  any  other  thing  to  the  hurt  and  prejudice  of  the 
said  tailzie  and  succession,  reserving  to  the  said  heirs  of  tailzie  to 
grant  feus^  tacks,  and  rentals  of  such  parts  and  portions  of  the  said 
estate  as  they  shall  think  fitting,  provided  the  same  be  not  granted 
in  hurt  and  diminution  of  the  rental.  The  Duke  granted  sixteen 
feus  of  the  whole  estate.  The  question  was,  Whether  these 
feus  were  good,  or  in  contravention  of  the  entail  ?  la  the  first 
appeal,  the  case  was  sent  back  for  reconsideration  to  the  Court  of 
Session.  The  Court  of  Session  pronounced  an  interlocutor,  stating 
the  special  grounds  upon  which  it  annulled  those  feus.  The  House 
of  Lords  affirmed  the  judgment,  on  these  grounds,  that  they  could 
not  be  considered  as  proper  feus  made  according  to  the  tme  meaniog 
of  the  entail,  or  in  the  due  exercise  of  the  powers  thernn,  nor  made 
with  any  yiew  to  the  rational  management  of  the  estates ;  and 
that  the  whole  deeds  and  instruments  sought  to  be  reduced,  whca 
considered  as  a  whole,  were  to  be  taken  as  alienations  and  as  eUUt^ 
aiions  of  the  order  of  succession^  under  the  colour  of  creatii^  te- 
rights. 

In  the  report  of  this  case,  ante  609,  the  facts  under  which 
this  question  arose  are  stated,  which  had  reference  to  the 
late  Duke's  power  to  grant  the  feu-rights  under  challenge. 
By  the  House  of  Lords  the  case  was  there  remitted  for  the 
reconsideration  of  the  Court  of  Session,  with  special  direc- 
tions to  the  Court,  in  reviewing  their  former  judgment,  and 
the  whole  cause,  to  state  the  particular  grounds  or  reasons 
upon  which  their  judgment  might  be  founded. 

Accordingly,  on  the  return  of  the  cause  to  the  Court,  and 
on  resuming  consideration  of  their  interlocutor  formerly  ap- 
pealed from,  of  12th  and  16th  January  1808,  the  Court 
18th  and  19th  ordered  mutual  cases  to  be  boxed  preparatory  to  a  hearing, 
June,  1813.     and,  after  hearing  further  argument,  the  Court,  after  consolt- 
June29, ing  the  other  Division,  came  to  affirm  the  former  judg- 

*  Sir  James  Norclifie  Innes  had  now  assumed  the  dignity  to 
which  he  was  held  by  law  entitled. 
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mcnt,    by  a  special  interlocator,  stating  the  grounds  and       1813. 
reasons  of  their  judgment.  (Vide  Fao.  CoL  voL  xvii.  p.  374.)  ■ 

These  grounds  placed  their  judgment  on  a  wider  basis  than         *■* 
had  been  indicated  in  their  former  interlocutor.  pj,^g  ^^ 

The  opinions  of  the  Judges  are  printed  at  great  length  in  boxbubohk, 
the  Faculty  Collection  of  Session  Papers,   (Hume's  Collec- 
tion, vol.  cxix.  No.  82, 1812-1813.) 

Against    these    interlocutors   the   present  appeal   was 
brought  to  the  House  of  Lords. 

After  hearing  counsel, 

[Tab  Lord  Chancellor  Eldon,  after  fully  detailing  the  facts,  pro- 
ceeded as  follows.] 
"  My  Lords,* 
**  I  come  now,  with  your  Lordships*  permission,  more  closely 
to  the  Roxburghe  case,  of  which  I  have  stated  the  facts  as  well 
as  my  memory  will  enable  me  to  do,  and,  my  Lords,  to  recapi- 
tulate those  facts  in  a  very  few  words,  before  I  proceed  to  examine 
the  principles  and  precedents  which  are  supposed  to  apply  to  it.  In 
the  year  1644,  and  the  year  1648,  (I  would  confine  myself  to  the 
charter  of  1648),  there  is  an  entail  created  of  certain  lands,  and  of 
the  earldom  of  Roxburghe,  a  tailzie  with  veiy  great  anxiety  to  pre- 
serre  both  the  title  and  property  in  that  succession  of  heirs  who  are 
(to  use  the  expression  there  used)  called  to  that  succession.  There 
is  a  clause  in  it  which  shows  the  anxiety  of  the  granter  of  the  estate, 
though  I  am  quite  ready  to  admit  his  anxiety  must  go  for  nothing  if 
he  has  not  taken  the  proper  means  to  secure  the  object  of  his  anxiety. 
He  addressed  a  sort  of  prayer  to  the  person  then  on  the  throne,  to 
protect  his  house  and  family,  as  he  had  taken  particular  care  to  call 
to  that  honour  and  dignity  those  who  he  trusted  would  persevere 
in  duty  and  respect  to  their  sorereign. 

'^  My  Lords,  I  here  mention  again,  because  it  is  fit  it  should  not  be 
forgotten,  that  in  the  year  1647,  certainly  about  the  period  of  this 
deed  of  1648,  but  prior  to  it,  the  then  Earl  of  Roxburghe  had  either 
made  or  contracted  to  make, — made,  if  you  please  so  to  take  it,  and 
subsequent  to  that  deed  of  1648,  he  had  made,  either  with  a  view  of 
fulfilling  his  contracts,  or  without  previous  contracts,  a  great  variety 
of  feus.  I  think  in  the  book  before  me  it  is  stated  that  the  number 
of  them  was  about  three-score ;  but  they  are  all  feus,  as  I  look  at 
them,  of  small  parts  and  portions  of  lands  granted  to  kindly  tenants 
as  they  call  them  in  the  law  of  Scotland.  They  are  feus,  the  pro- 
perty not  being  large,  made  to  persons  holding  small  &rms,  small 
vassals.  The  rental  is  not  large,  and  in  most  of  them,  if  not  in  all 
of  them,  the  feu-duty  upon  the  entry  of  the  heir  and  successor  is  to 
be  doubled ;  Sicut  usus  est  is  the  expression,  or  something  like  that, 
in  these  different  feus. 

"  My  Lords,  from  1648  down  to  the  year  1729,  there  is  little  of 

*  Mr.  Gnrnej*8  short-hand  Notes,  revised  hy  hU  Lordship. 
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1813.        fact  which  is  worthy  your  Lordships'    attention,  except  with  re* 
■     spect  to  the  grants  of  some  other  feus  made  by  some  of  the  heirs  of 

^^^        tailzie.    There  is  a  feu  which  was  made  as  early  as  1650  by  the 

DHRB  OF     ^^^  Robert,  Earl  of  Roxburghe,  which  was  a  fea  of  Broomlands 

KuxuuiiGBfs,  and  others.     It  is  not  necessary  for  me  to  enlarge  upon  the  terms  of 

^^-  the  feu,  because,  in  point  of  fact,  as  late  as  die  year  1733  that  feu 
was  reduced  (as  being  ultra  vires  of  the  Ear])  by  the  judgment  of 
the  Court  of  Session,  and  affirmed  by  this  House.  With  respect  to 
the  small  feus  it  has  been  represented,  and  I  think  very  properly, 
that  they  are  feus  granted  according  to  the  plain  obrious  intent  of 
the  permissive  clause  to  make  feus,  the  terms  of  which  I  shall  state 
to  your  Lordships  by  and  bye. 

*'  My  Lords,  in  1663  the  then  Earl  William  granted  a  feu  of  Green- 
head  to  Sir  Andrew  Ker.  In  respect  of  that  feu  there  has  been  a 
great  deal  of  reasoning,  tending  to  show  that  it  was  for  onerous  con* 
sideration,  that  it  was  a  fair  and  a  proTident  administration  of  the 
estate,  and  a  great  deal  of  colourable  argument  of  that  sort ;  but  I 
do  not  think  it  unreasonable  to  say,  that  it  is  difficalt  to  reconcile 
that  feu  with  the  terms  of  this  charter.  Let  us  suppose  that  it  was 
a  feu  not  according  to  the  terms  of  the  charter,  it  will  then  be  a  fea 
granted  in  1663,  not  according  to  the  terms  of  the  charter,  of  a  parti- 
cular part  or  portion  of  the  estate,  a  larger  part  or  portion  than  in 
that  way  of  putting  it  should  have  been  granted  in  one  fea  ;  but  then 
the  utmost  which  can  be  stated  with  respect  to  it  is,  that  there  was 
one  feu  granted  in  that  year  1663  of  a  part  of  the  estate,  too  large 
to  be  made  the  subject  of  one  feu  according  to  the  terms  of  this 
charter,  but  that  it  is  utterly  impossible,  that  because  that  Earl 
William  made  that  one  feu,  and  that  one  feu  has  been  submitted  to 
by  the  family,  the  feus  in  question  must  therefore  necessarily  be  con- 
sented to  likewise.  There  was  likewise  a  feu  made  in  the  year 
1742  of  about  twelve  acres,  lying  on  the  south  side  of  the  Canon- 
gate  of  Edinburgh :  and  with  respect  to  that  feu,  although  it  ap- 
pears to  have  been  made  on  the  site  of  a  dilapidated  mansion-house* 
it  would  have  been  very  difficult  to  have  affected  that  feu,  as  a  fea 
not  made  in  the  due  exercise  of  the  power  of  feuing ;  but  If  you  take 
it  to  be  so  in  that  way  of  putting  the  case,  it  is  one  feu  granted  not 
in  the  due  exercise  of  the  power  in  addition  to  that  other  one,  and 
then  the  question  is,  whether  those  two  deeds  prove  more  than  thb, 
that  the  owner  of  the  property  made  feus  which  could  not  be  sap- 
ported?  That  Earl  William  granted  in  J  663  feus  which  could  not 
be  supported,  and  that  Duke  Robert  granted  other  feus  in  1742 
which  could  not  be  supported,  but  that  they  granted  them  under 
the  notion  that  they  could  be  supported  ;  and  the  question  then  is, 
whether  their  notion  that  they  could  be  supported  is,  aye  or  no, 
suppcrted  by  the  tailzie  and  charter  under  which  they  hold?  and 
even  if  they  could  make  them  consonant  with  that  authority,  there 
would  remain  the  question,  whether  such  feus  as  were  made  in  18D4 
could  possibly  stand  ? 

"  Mj  I/>tds,  1  need  not  tell  your  Lordships,  that  in  the  year  1^ 
theie  yr«a  va  «q\»^  m^^^  cjl  c:fi(^^x  ^rNjiSu^  Nvhich  comprehended  a 
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additional  property  in  the  effect  of  the  old  entail ;  and  that  in  the  1313. 

jear  1740  there  >vas  another  addition  to  the  entailed  property,  ^hich  .——.....«• 

became  comprehended  under  the  old  entail ;  and  I  think  in  the  &er 

year  1747  it  was  that  a  certain  property,  if?hich  had  been  in  wadset  *^* 

•  nUKB  OF 

in  order  to  pay  the  debts  of  one  of  the  family,  was  redeemed,  and  that  roxburoub 
was  settled  also  so  as  to  be  brought  under  the  terms  of  the  old  entail.         &c. 

**'  On  the  death  of  the  last  Duke  but  one,  the  last  Duke  (who  was 
the  author  of  these  feus)  came  into  the  possession  of  the  estate. 
And  coming  into  the  possession  of  the  estate,  in  the  course  of 
eighteen  months  previous  to  his  death  he  executed,  first  a  trust- 
disposition  on  the  iSth  of  June  1804,  for  the  purpose  of  creating 
the  means  of  making  very  large  payments,  which  were  there  pro- 
vided for.     On  the  same  18th  of  June  1804  he  executed  his  first 
deed  of  entail  ;   and  then,  in  the  month  of  September  1804,  he 
executed  these  sixteen  feus,  the  validity  of  which  is  now  in  ques- 
tion ;  and  which  sixteen  feus,  your  Lordships  will  permit  me  just  to 
remind  you,  did  in  fact  vest  in  those  who  were  to  take  the  benefit  of 
these  fees,  (the  instruments  being  upon  the  face  of  them  pure  feus), 
the  whole  beneficial  property  of  the  estate  of  Roxburghe,  with  the  ex- 
ception only  of  the  mansion-house  of  Fleurs  ;  with  no  exception  of 
the  mansion-house  at  Broxmouth  ;  with  no  exception  of  the  mansion* 
house  at  Greenhill ;  with  no  exception  of  the  mansion-house  of  Byre- 
cieugh ;  and  that  mansion-house  at  Fleurs  being  excepted,  togetlier 
with  forty-seven  acres,  only  parcel  of  a  property  containing  sixty 
thousand  acres,  and  liberty  of  ingress  and  egress  for  the  Dukes  of 
Koxburghe  to  this  house  so  reserved  to  them,  with  forty-seven  acres. 
^'  My  Lords,  these  deeds  are  all  made  upon  the  same  day ;  they 
are  all  made  by  the  same  person ;  they  all  contain,  I  thinks  nearly 
the  same  clauses ;  they  are  stated  to  be  made  in  consideration  of  the 
feu-farm  duty,  and  for  other  onerous  considerations ;  terms,  the  gene- 
rality  of  which  is  not  explained  by  any  thing  to  be  found  in  the  cases, 
but  which  have  been  said  to  be  capable  of  explanation,  and  actually 
explained  by  what  appears  upon  these  deeds.     There  was  executed 
upon  this  same  2()th  of  September  1  b04  a  contract  of  entail  with 
respect  to  those  feus ;  that  is  to  say,  Mr.  Gawler  thereby  contracted, 
that  there  should  be  an  entail  made  of  these  feus ;  which  entail 
would  in  truth  give  the  substance  of  that  interest  which  the  persons 
marked  out  were  to  take  under  the  entail  of  the  18th  of  June  1804, 
to  the  very  same  persons,  if  those  persons  could  not  take  the  benefit 
of  that  entail,  or  of  any  other  entail  which  might  be  executed  by  the 
Duke  in  the  course  of  his  lifetime,  and  they  might  be  found  inef- 
fectual after  his  death ;  and  all  these  feus  are  subject  to  what  have 
been  called  irritancies ;  ^rst,  If  the  Duke  should  have  any  descen- 
dants of  his  own  body ;  secondly^  If  he  did  not  leave  descendunis  of 
his  own  body,  if  the  entail,  that  he  had  executed,  or  any  other  entails 
which  he  should  execute,  should  be  found  to  be  effectual  dispositions, 
not  ultra  vires,  not  contrary  to  the  power  he  had  in  the  deeds  ot 
1648  and  1747- 
'*  My  Lords,  these  have  been  called  irritancies ;  and  it  has  been 
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1813.  argued,  that  they  are  so,  and  that  it  is  no  objection  to  the  granting 

^ of  a  feu  that  it  contains  such  irritancies  as  these;  but  your  Lord- 

KEB  ships  will  be  pleased  to  attend  to  the  further  circumstance^  that  this 

**  contract  of  entail,  of  eyen  date,  which  proyided  an  actual  entadl  to  be 

nUKB  OF  ,        .1.  ,  »      ,.*  ,  .*  -a  -I 

B(jXBUBOBK,  made  witnm  ten  days,  and  which  actual  entail  was  made  on  the  rery 
&c.  same  day,  the  26th  of  September  1804,  proTides  further,  that  the 
Duke  of  Roxburghe  shall  in  effect  hare  the  whole  beneficial  enjoy- 
ment of  the  estate  during  his  own  life ;  that  he  shall  take  all  the 
surplus  rents,  notwithstanding  by  the  feus  the  entry  of  the  grantee 
of  the  feus  was  to  be  at  Martinmas  then  next ;  that  he  shall  hare 
all  the  surplus  rents ;  that  he  shall  haye  the  possession  of  all  be 
chooses  to  haye  in  his  actual  possession;  that  he  shall  haye  power  to 
enter  and  cut  down  wood ;  in  short,  eyen  if  the  property  was  trans- 
ferred, he  had,  in  point  of  substance  under  this  agreement,  during 
the  lifetime  of  Mr.  Gawler,  unquestionably  the  dominium  utile  of  aU 
these  estates.  I  haye  before  stated  to  your  Lordships,  that  in  my 
yiew  of  this  case  I  should  consider  the  seisin  of  infefhnent  to  have 
been  properly  taken  in  the  lifetime  of  the  Duke ;  the  possession  to 
haye  been  deliyered  in  the  lifetime  of  the  Duke ;  and  that  the  charter 
of  entail,  together  with  the  contract  of  entail,  had  appeared  to  the 
world  before  the  Duke  ceased  to  exist ;  it  is  not  in  my  riew  yery 
material  to  consider  how  these  facts  stand,  one  way  or  the  other. 

^^  Such,  my  Lords,  being  the  state  of  the  case  of  the  Duke  of  Rox- 
burghe, in  these  two  years,  1804  and  1805,  haying  at  that  time  an 
estate  partly  in  his  natural  possession  and  partJy  enjoying  it  by 
means  of  rents  paid  him,  and  which,  I  will  suppose,  in  illustration 
of  the  argument,  to  amount  to  about  £20,000  a-year,  makes  fens 
of  the  whole  interest  in  the  estate  beyond  that  income  of  £20,000 
a-year ;  and  here  1  must  take  the  liberty  shortly  to  put  your  Lord- 
ships in  mind  again  of  those  passages  to  be  found  in  the  entail  and 
the  feus,  and  in  the  agreements  respecting  that  entail,  and  respecting 
the  obligations  Mr.  Gawler  came  under.  I  must  put  your  Lordships 
again  in  mind  that  it  has  been  argued,  and,  I  think,  satisfactorily 
argued,  that  the  proyisions  of  that  entail  and  the  other  deeds  are 
such,  that  the  act  of  the  Duke  cannot  be  considered,  at  least  in 
my  judgment,  as  an  act  the  benefit  of  which  was  purchased  by  Mr. 
Gawler,  but  an  act  of  gift  on  the  part  of  his  Grace,  the  obligations 
of  Mr.  Gawler  being  expressed,  and  being  proyided  for  by  the  yeiy 
terms  under  which  he  takes  the  estate,  and  by  which  he  comes  under 
obligation  to  make  these  seyeral  payments. 

'^  My  Lords,  haying  stated  this  much  to  your  Lordships,  as  one 
noble  Lord  is  present  now  who  was  not  before,  I  will  just  add  iias 
circumstance,  that  after  this  the  Duke  takes  upon  himself,  as  he^ 
table  proprietor  of  the  estate,  to  make  a  deed  of  entail  both  of  tbe 
superiority  and  of  the  property,  and  he  giyes  a  factory  to  a  gentk* 
man  of  the  name  of  Seton  Karr  to  act  as  his  general  agent  of  this 
estate  pretty  much  as  if  it  was  his  own  ;  and  he  actuaDy  exeeotes,  I 
think,  fiye  leases,  but  it  is  immaterial  whether  three  dot  fire  ioties, 
partB  of  l\ie  es\«.\A  V}  \\i^]iq&\«ui»^  ^«issaKA^(to  use  anKigiidi  word) 
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the  dominium  utile  of  the  suhjects  leased  to  tenants,  who  take  direct*       1813. 
Ij  from  him  hy  his  act,  whereas  he  had  no  title  at  all  of  the  feus  in  '■ 

law  and  equity^  passed  an  immediate  beneficial  interest  tit  presenti^        ^*^ 
to  the  person  who  was  the  grantee  in  these  feus :  He  had  no  interest      pu^i  op 
whateyer  to  coDTej  to  those  tenants ;  he  reserves  those  surplus  rents  BoxBcaouB, 
which,  upon  the  face  of  these  feus,  were  to  be  Mr.  Gawler^s,  but         ^^* 
which,  by  the  effect  of  the  collateral  contract,  were  to  be  the  Duke's; 
the  Duke  being  to  gire  discharges,  as  jour  Lordships  recollect,  to 
Mr.  Gawler  for  those  surplus  rents.    He  reserves  the  rents,  not  to 
the  persons  to  whom  he  passed  the  dominium  utile;  he  reserves  these 
rents  to  himself,  his  heirs  and  assigns,  and  he  dies  in  the  natural  pos- 
session of  these  estates. 

"  My  Lords,  the  true  question  before  your  Lordships  I  take  to  be 
this,  whether  this  transaction,  constituted, — I  do  notsay  of  these  six- 
teen feus, — ^but  whether  this  transaction,  constituted  by  all  these  deeds, 
and  under  all  these  circumstances,  amounts  to  an  exercise  of  thepower 
of  feuing,  such  as  is  given  bj  this  charter  of  1648,  and  given  nearly 
in  similar  terms,  with  some  small  variation  of  expression,  which  I  do 
not  think  very  material  as  to  the  words  rent  and  rental  in  the  subse- 
quent deeds  of  17^f   1740,  and  1747;  whether  this  transaction 
amounts  to  such  an  exercise  of  the  power  of  feuing,  contained  in  the 
charter  of  1648,  as  a  Court  of  Justice  can  say  is  the  true  and  proper 
exercise  of  the  power  of  feuing  contained  in  the  charter  of  164Band  the 
subsequent  charters.   My  Lords,  I  apprehend  when  I  say  this  trans- 
action, I  am  fully  entitled  to  say  so,  for  I  apprehend,  according  to  all 
law,  if  you  are  to  look  at  the  real  nature  of  a  transaction,  you  must  not 
look  at  its  parts  as  distinct  and  altogether  separate  from  its  effect  as 
a  whole.    Deeds  and  instruments  executed  at  the  same  time,  relative 
to  the  same  property,  connected  with  the  same  powers,  various  as  thej 
may  be  in  their  number,  we  may  construe  as  one  transaction.    Then 
this  transaction,  my  Lords,  appears  to  me  to  amount  to  this.    The 
Duke  of  Roxburghe  certainly  meant,  and  I  am  sure  I  need  not, 
after  what  I  stated  on  Wednesday,  state  to  your  Lordships,  that  I 
do  really  and  sincerely  wish  that  he  had  meant  somewhat  less,  and 
done  something  more  effectually ;  he  certainly  meant  to  change  the 
series  of  heirs  that  were  to  take  under  the  charter  of  1648,  and  the 
other  charters.    That  he  meant  so  to  do,  appears  from  the  recitals 
he  has  mentioned  in  his  trust  dispositions ;  that  he  was  not  fettered 
like  the  prior  heirs  of  tailzie ;    that  being  the  last  heir  of  tailzie 
named,  he  had  power,  as  he  would  have  had  if  he  had  been  correct 
in  the  fact,  that  he  had  a  power  beyond  the  heirs  of  tailzie  mention- 
ed in  the  charter,  that  he  meant  therefore  to  change  the  whole  series 
of  heirs;  and  without  entering  at  all  into 'any  observation  upon  his 
motives,  I  say  no  more  about  them  than  this,  it  is  far  too  delicate  a 
thing  for  a  Judge  to  trust  himself  with  determining  whether  the 
motives  with  which  a  man  executes  a  power  which  he  has,  or  con- 
ceives he  has,  are  motives  which  should  lead  him  to  the  execution  of 
that  power ;  or  whether  motives  of  a  higher  nature  should  have  re- 
stricted him  from  taking  advantage  of  bis  legal  i%blt^    That  it  • 
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1813.       question  with  which  Judges  have  nothing  to  do;  but  if  they  had  an  j 

thing  to  do  with  it,  it  appears  to  me  from  the  whole  of  this  caoae, 

that  the  Duke  was  under  a  moral  obligation  to  do  something  for  the 
persons  for  whom  he  meant  to  provide  by  the  effect  of  this  act. 
''  My  Lords,  you  will  permit  me  to  call  your  attention  to  the  char- 
ge ter  of  1648,  as  feir  as  it  contains  the  prohibitory  clause,  and  the  per- 
missive clause  upon  which  you  are  to  determine.  My  Lords,  the 
prohibitory  clause  was  in  these  words  ;  and  I  mention  again  that  the 
irritant  and  resolutive  clauses  go  as  far  as  the  prohibitory  clause  :^ 
'  It  shall  not  be  lawful  to  the  personnes  before  designit,  and  the 
'  airis  male  of  their  bodies,  nor  to  the  otheris  airis  of  taillie  above 
'  written,  to  make  or  grant  any  alienatioun,  dispositioun,  or  either 
^  richt  or  security  qtsumever  of  the  saidis  landis,  lordschip,  harones, 
*'  estait,  and  leiving  above  spe'it,  nor  of  na  part  thereof ;  neither  zit 
'  to  contract  debtis,  nor  do  ony  deides  qreby  the  samyn,  or  any  part 
'  yairof  may  be  apprised,  adjudget,  or  evicted  frae  thame  ;  nor  zit  to 

*  do  ony  uther  thing  in  hurt  and  prejudice  of  thir  pntis,  and  of  the 
aforesaid  taillie  and  succession,  in  haill  or  in  pairt;  all  quhilkis 

*  deides,  sua  ta  be  done  be  thame,  are  be  thir  pntis,  declarit  to 

*  be  null,  and  of  nane  availl,  force,  nor  effect*  Here,  my  Lords, 
we  are  not  puzzled  with  the  same  question  as  that  which  presented 
itself  in  the  Duke  of  Qeensberry's  case,  because  there  appears  to 
be  no  dispute  that  this  prohibition  of  alienation  will  amount  to  a  pro- 
hibition of  feuing  as  an  alienation,  although  under  the  contract  and 
lease  nothing  passed  but  a  sort  of  conventional  right  to  take  the  pro- 
fits. Nobody  doubts  that  under  a  feu  duly  executed,  with  seisin  and 
iufeftments,  the  property  is  actually  transferred.  Alienation  therefore 
^as  prohibited,  and  if  your  Lordships  will  look  at  Erskine  and 
Stair  I  think  you  will  find,  that  it  became  necessary  upon  grounds 
of  a  prudential  kind,  to  provide  what  was  to  be  done  for  the  improve* 
ment  of  the  estate ;  in  fact,  what  was  to  be  done  in  the  article  to 
a  certain  degree  of  letting  loose  the  parties  prohibited  from  the  ef- 
fects of  the  express  prohibitions. 

"  If  your  Lordships  look  to  Erskine  and  Stair  you  will  find,  that 
it  was  the  demands  of  agriculture  that  necessarily  suggested  the  pro- 
priety of  giving  leave  to  make  leases  of  some  duration,  and  that  it 
was  the  same  consideration  which  suggested  the  circumstance  of 
granting  these  feus ;  granting  feus,  under  a  permission  to  be  looked 
at,  at  least  prima  facie,  as  a  provision  consistent  with  the  prohibition 
to  alienate. 

^*  My  Lords^  Stair  and  Erskine  have  passages  to  this  effect : — *  Is- 

*  feftments  feu  are  like  to  the  emphyteusis  in  the  civil  law,  whidi 
'  was  a  kind  of  location,  having  in  it  a  pension  as  the  hire,  with  a 
'  condition  of  planting  and  policy,  for  such  were  commonly  granted 
*•  of  barren  grounds,  and  therefore  it  still  retains  that  name  also,  and 
'  is  accounted  and  called  an  assedation  or  location  in  our  law ;  but 
'  because  such  cannot  be  hereditary  and  perpetual,  all  rentals  and 
'  tacks  necessarily  requiring  an  ish/  that  is,  conclusion  and  tenDi- 
nation*,  ^  \\i«Kioi«>  \.Vi«^«  feu-holdings  partake  both  of  infeft- 
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^  menu  as  passing  bj  seisin  to  heirs  for  eyer,  and  of  locations  as        1813. 
'  having  a  pension  or  rent  for  them  reddendo^  and  are  allowed  to  be    ■ 
'  perpetual  for  the  increase  of  planting  and  policy ;'  and,  accord-         ^^^ 
ingly,  in  a  case,  I  think,  of  Elphinstone  against  Campbell,  or  some      dpkr  of 
such  name,  your  Lordships  may  recollect,  Lord  Thurlow  stated,  boxbubgh^, 
that  these  feus,  when  they  came  to  be  applied  to  the  purposes  of         ^^* 
agriculture,  were  in  little  more  acceptation  in  the  law  of  Scotland, 
than  common  tacks  were ;  those,  I  think,  were  his  words. 

"  Your  Lordships  know,  that  the  use  which  Earl  Robert,  about 
1647  and  1()48.  made  of  this  power  in  the  original  charter  1644, 
was  to  grant  certain  feus,  which  seem  to  haye  been  granted  in  the 
very  terms,  I  think,  which  the  proyision  contained  in  this  charter 
permitted  feus  of  the  yery  nature  and  essence  which  this  charter 
meant  to  proyide  for.  The  permission  is  in  these  words :  ^  Resery- 
'  ing  libertie  and  priyilege  to  our  saids  airis  of  taillie  to  grant 
^  feuis,  tackis,  and  rentallis.'  Your  Lordships  obserye,  it  is  not 
merely  a  provision  to  grant  feus,  but  it  is  by  virtue  of  the  same  per- 
mission that  there  is  the  liberty,  not  merely  to  grant  feus,  but  to 
grant  feus,  tacks,  and  rentals ;  and  it  was  upon  that  ground  that  I 
once  submitted  to  your  Lordships,  that  you  must  put  such  a  con- 
struction on  this  clause  as  not  only  to  make  the  clause  consistent 
with  the  nature  of  the  feus,  but  also  to  make  the  clause  consistent 
with  the  nature  of  those  other  grants  which  it  authorises;  <  the 
'  grants  of  tackis  and  rentalis  of  sik  parts  and  portions  of  the 
^  said  estait  and  leiving  as  they  shall  think  fitting,  providing  the 
^  samyn  be  not  maid  nor  grantit  in  hurt  and  diminutioun  of  the 
'  rentall  of  the  samyn  landis  and  utheris  forsaidis,  as  the  samyn  sail 
'  happen  to  pay  the  tyme  that  the  saidis  airis  sail  succeed  yrto.' 
^  "  My  Lords,  I  will,  in  the  first  place,  discharge  myself  of  such  very 
few  observations  as  I  mean  to  make  to  your  Lordships  with  refe- 
rence to  that  part  of  this  clause  of  permission  which  relates  to  the 
rentals.  Your  Lordships  know  that  a  question  has  been  raised, 
whether  these  feus  have  been  made  with  a  due  attention  to  the  con* 
dition,  that  the  feu-duty  to  be  rendered  was  not  to  be  less  than  the 
rental,  as  it  is  here  called,  or,  in  the  subsequent  charter,  the  rent,  upon 
the  distinction  of  which  I  lay  no  stress ;  but  whether  sufficient  at- 
tention had  been  paid  to  that  condition  of  the  permissive  clause 
which  relates  to  what  was  to  be  the  quantum  of  the  feu- duty?  My 
Lords,  when  I  say  whether  attention  hod  been  paid,  I  do  not  mean 
whether  attention  had  been  paid  by  those  who  drew  these  instru- 
ments, who  were  the  actual  conveyancers,  because  I  think,  after 
reading  them,  as  I  did  the  day  before  yesterday,  and  pointing  your 
Lordships'  attention  to  the  reddendo  of  the  feu-duty,  it  is  impossible 
not  to  see  that  every  person  who  was  concerned  in  drawing  these 
sixteen  feu- deeds  aimed  at  a  compliance  with  this  condition  about 
the  rental  in  the  granting  of  every  one  of  these  feus ;  for  though 
every  one  of  the  subjects  feued  are  stated  to  be  in  the  actual  pos- 
session of  the  person  feuing,  many  of  them  do  not  appear  to  haye 
been  let  at  any  rent.    Some  do,  but  many  of  them  do  not  appear 
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181 3«       to  hare  been  let  at  any  rent  at  the  time  the  saooeanon  opened  to  that 
■  -    ■  Duke,  who  was  the  granter  of  these  feus  ;  yet  they  are  all  of  them 

K"^        granted  with  a  feu*duty  arerred  in  the  instrument  itself  to  be  the 

DUKE  OF     njoney  rental ;  either  the  present  money  rental,  which  would  not  be 

BoxBHRGHB,   a  strict  compliance  with  the  terms,  or  the  money  rental  at  the  time 

&<2*  of  the  Duke's  succession.  When  I  said  that  a  question  had  arisen, 
whether  sufficient  attention  had  been  paid  to  this,  I  meant  to 
refer  to  what  had  passed  in  these  proceedings  when  this  was  aigued 
in  the  Court  of  Session.  When  it  was  argued  here  on  appeal,  and 
again  in  the  Court  of  Session,  a  sort  of  doubt  was  created  in  my  own 
mind,  which  led  me  to  suggest,  that  there  might  be  conaderable  dif  • 
ficulty  in  supporting  these  feus  with  reference  to  the  question,  wh^ 
ther  there  had  been  such  a  punctual  observance  of  this  condition  as 
was  necessary  to  give  raiidity  to  it,  and  the  Judges  having  been 
called  to  state  what  were  their  special  as  well  as  their  general  ob- 
jections to  these  feus,  a  great  majori^  of  them  have  agreed  that 
these  feus  are  bad,  as  far  as  they  either  comprehend  only  lands  that 
were  not  in  the  possession  of  persons  pajdng  a  rental  at  the  time  the 
last  Duke  succeeded,  or  that  they  are  bad,  so  far  as  they  compre- 
hend lands  which  were  partly  in  the  possession  of  tenants  paying  a 
rent,  and  partly  in  the  possession  of  the  late  Duke ;  and  that  where 
there  is  a  feu  of  property  which  was  unentailed  together  with  pro- 
perty which  was  entailed,  and  where  there  is  a  cumulo  rent  for  both, 
and  no  distinction  taken  between  what  was  to  be  paid  for  one  and 
what  for  another,  it  is  bad  ;  and  a  great  majority  of  the  Judges  have 
determined,  that  upon  this  ground  alone  these  feus  cannot  be  sus- 
tained. 

'*  My  Lords,  the  species  of  consideration  which  I  adverted  to  in  the 
beginning  of  this  case,  leads  me  into  a  situation,  I  confess,  of  some 
singularity  and  awkwardness  with  respect  to  this  point.  The  point 
was  originally  suggested  by  myself.  I  suggested  it,  prompted  to  do 
so  by  what  I  apprehended  to  be  the  law  of  England,  not  knowing 
it  to  be  the  law  of  Scotland,  in  reference  to  reservation  of  rents.  It 
may  be  in  the  recollection  of  your  Lordships  that  I  stated  this.  If 
a  man  has  one  house  in  St  James's  Square,  of  which  he  is  a  tenant 
for  life  with  a  power  of  leasing,  and,  being  entitled  in  fee  to  the  next 
house,  he  chooses  to  make  a  lease  of  the  two  with  one  cumulo  rent, 
without  distinguishing  what  rent  was  to  be  paid  for  the  other ;  no 
Court  could  say  this  should  be  good  for  the  one  and  bad  for  the 
other,  and  that  they  would  set  it  aside  for  the  excess ;  and  the  reason 
why  they  could  not  set  it  aside  for  the  excess  alone,  as  it  seems  to 
me,  is  this,  that  if  parties  enter  into  what  is  called  a  bargain,  if  the 
terms  of  the  bargain  do  not  finally  prevail  between  the  bargainer 
and  the  bargainee,  a  Court  of  Justice  has  no  right  to  substitute  odier 
terms  and  to  introduce  a  new  contract  It  appeared  to  me  also,  having 
regard  to  what  our  law  was,  that  if  a  person  having  a  power  ^ 
leasing  was  desirous  to  reserve  a  particular  rent,  he  most  reserve 
that  particular  rent,  and  it  must  appear  upon  the  &ce  of  his  imtis- 
ment  thai  Vie  does  teserve  that  particular  rent^  because  the  man  lo 
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take  after  him  has  a  right  to  know  from  his  act  what  it  is  he  has        1813. 
done.  ■ 

'^  Cases  were  cited  to  your  Lordships  of  this  sort,  where  there  was  ^^^ 
a  general  power  of  leasing  giyen  in  our  law  and  the  ancient  rent  was  j^jj^^  or 
to  be  reserved,  but  where  the  power  of  leasing  was  general  as  to  rozburohb, 
lands  which  neyer  had  been  let,  and  also  as  to  lands  which  had  been  ^^' 
let,  and  cases  were  cited,  proring  that  a  conrenient  construction  had 
been  made  by  the  Courts  of  Justice,  who  have  said  that  where  the 
power  was  general  it  should  be  applied  to  such  lands  as  it  could  be 
applied  to,  but  that  the  condition  should  not  be  insisted  upon  as  to 
those  lands  with  reference  to  which  the  condition  had  no  application, 
because  they  never  had  before  been  let ;  and  they  have  varied,  I  think, 
in  what  they  have  required  in  the  execution  of  such  a  power  as  that, 
with  reference  to  the  fact  that  they  could  be  let  for  more  rent.  The 
question  has  been  raised,  whether,  where  there  had  been  no  rent  re- 
served for  a  part,  you  are  to  add  to  the  ancient  rent  something  for 
the  premises  not  before  let  ?  or,  whether  you  are  to  reserve  for  that  a 
proper,  fair,  and  reasonable  rent  ?  And  the  result  of  all  the  cases  is 
not  very  easily  reconcileable,  God  knows,  but  the  result  is^  that  ail 
these  powers  are  to  be  construed  according  to  the  intent  of  the  par- 
ties. Now,  my  Lords,  it  does  not  appear  to  me  to  be  by  any  means 
necessary  that  we  should  decide  this  point,  unless  we  should  happen 
to  differ  upon  some  other  grounds  to  be  proposed  to  your  Lordships 
for  the  judgment  in  this  case ;  for  although  it  was  your  Lordships' 
wish  to  know,  by  the  statement  of  the  Judges  in  the  Court  of  Session 
themselves,  what  was  the  natiure  of  their  general  objections,  and 
what  was  the  nature  of  their  special  objections,  that  request  was  more, 
on  your  Lordships'  part,  for  the  purpose  of  supplying  what  you 
thought  a  defect  in  the  judgment  you  had  before,  viz.  that  you  did 
not  know  the  grounds  upon  which  they  proceeded,  than  on  any 
notion  that  we  were  to  affirm  every  ratio  decidendi  that  the  Judges 
had  communicated  to  us  as  the  grounds  of  their  opinion.  They  state 
reasons  in  which  they  are  mostly  agreed ;  they  are,  in  my  opinion, 
sufficient  to  justify  the  conclusion  at  which  they  have  arrived. 
There  are  also  special  objections,  which  they  think  apply  to  each 
and  every  of  them  upon  both  grounds.  I  conceive  their  judgment 
is  right ;  but  it  is  not  necessary  that  we  should  adopt  their  judgment 
upon  all  the  grounds.  I  lay,  therefore,  out  of  the  case  the  rental 
for  the  present  moment. 

^^  But,  my  Lords,  I  cannot  help  calling  your  Lordships*  attention 
to  another  view  of  the  case,  which  is  this  ; — It  is  now  contended, 
that,  consistently  with  this  deed,  the  late  Duke  of  Roxburghe  could 
give  away  from  the  series  of  heirs  called  in  the  deed  of  1648,  and 
to  a  class  of  heirs  whose  interest  was  not  contemplated  by  that  deed 
of  1648,  the  whole  of  the  dominium  utile  ultra  the  value,  because  we 
may  put  that  construction,  for  the  purpose  of  stating  what  I  am 
about  to  state :  Ultra  the  value  of  what  this  estate  was  at  the  time 
of  that  Duke  himself  succeeding  to  it.  And  if  he,  who  enjoyed  it  dor* 
iDg  so  v^ry  short  a  period,  coold  do  so,  you  mast  also  say,  that  if  an 
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1613.        infant  came  in  as  the  heir  of  tailzie,  and  liyed  ninety- nine  yean, 
'  notwithstanding  the  whole  course  of  improyement  that  might  be 

^^^        made  in  the  course  of  so  long  a  period  as  that,  you  must  say,   that 
DUKK  OF      ^^^  ^^^  ^^^  of  construction,  that  just  before  he  was  dropping  into 
BOX  BUR  CUE,   his  gravc  he  could  give  away,  not  merely  the  dominium  utile  beyond 
^^'  the  value  of  the  property  when  he  was  in  his  ninety-ninth  year,  but 

the  dominium  utile  beyond  the  value  of  it  at  the  time  of  his  succeed- 
ing to  the  estate. 

^^  But,  my  Lords,  in  construing  this  case  for  the  general  purpose  of 
seeing  whether  a  due  exercise  has  been  made  of  this  power,  you  must 
make  up  your  minds  to  say,  what  was  a  due  exercise  of  a  power  not 
containing  this  provision,  that  the  rental  of  the  feu  should  be  equal 
to  the  rental  of  the  estate  at  the  time  the  granter  of  the  feu  suc- 
ceeded to  that  estate.     Let  me  suppose,  that  there  was  no  such  con- 
dition in  this  deed,  what  is  the  construction  contended  for  to  sup- 
port these  feus  ?     If  this  condition  did  not  stand  part  of  this  per- 
missive clause,  the  consequence  would  be  this^  that  the  power  of 
feuing  would  be  without  any  limit  whatever;  the  feus  certainly 
must  have  this  limit,  they  must  have  the  limit  which  is  prescribed 
by  the  necessity  of  there  being,  in  the  body  of  the  feu,  all  the  re- 
quisites of  a  feu ;  there  must  be  some  rent ;  but  the  consequence 
would  be  this,  that  if  the  terms  of  the  permissive  power  did  not  re- 
quire an  attention  to  a  given  rent,   if  there  was  no  such  condi- 
tion in  it,  the  construction  of  the  power  of  feuing  being  contained 
in  a  deed  prohibiting  alienation,  feuing  being  one  species  of  aliena- 
tion, the  tenant  for  life,  under  all  those  anxious  words  I  have  read 
to  your  Lordships,  would  have  nothing  to  do  but  to  say,  I  am  pro- 
hibited from  alienating,  but  I  am  not  prohibited  from  feuing.    I 
will  therefore  feu  out  directly  the  whole  dominium  utile  of  the  estate, 
reddendo  a  capon,  reddendo  a  fowl,  or  reddendo  a  Scotch  pound ;  and 
yet  that  is  a  due  exercise  of  the  power  of  feuing  under  a  deed  pro- 
hibiting alienation  of  the  estate,  or  of  any  part  of  it. 

*'  Your  Lordships  must  also  look  at  this,  not  merely  as  being  a 
clause  permitting  leus  to  be  made,  but  as  a  clause  permitting  tacks 
to  be  made,  and  permitting  rentals  to  be  made  ;  and  how  will  yoa 
ever  put  such  a  construction  upon  this  power,  as  to  say  you  may  give 
away  the  whole  dominium  utile  in  the  form  of  a  feu,  and  yet  it  is 
impossible  to  grant  a  lease  of  more  than  ordinary  endurance,  and  it 
is  impossible  to  grant  a  rental  of  more  than  ordinary  endurance? 
That,  I  apprehend,  is  impossible.  You  must,  therefore,  at  least 
this  cannot  be  denied  in  argument — you  must,  if  you  look  at  the 
permissive  clause  alone,  make  such  a  construction  of  the  permis- 
sive clause,  and  all  the  terms  of  the  permissive  clause,  as  is  suitable 
and  fitting  to  the  terms  of  that  clause  taken  alone ;  but  you  are 
not  only  to  make  it  suitable  and  fitting  to  the  terms  of  that  clause 
taken  alone,  but  you  are  also  to  make  it  such  a  construction  as  is 
suitable  to  the  whole  of  the  instrument  taken  together.  Now, 
my  Lords,  that  is  a  most  material  part  of  the  case.  I  say,  to  the 
whole  of  the  Insttument  taken  together ;  and  when  I  say  the  whde 


CASES  ON  APPEAL  FROM  SCOTLAND.    779 

of  the  instrument  taken   together,   I  hare  now  your  Lordships'        1813. 
authority  upon  the  question  as  to  the  variance  of  the  entail  of 


1(>48;  that,  looking  at  the  whole  of  the  instrument  taken  together,  ^^^ 

is  not  breaking  down  any  of  the  decisions  or  the  doctrines  laid  down     x>ukk  op 
as  to  the  construction  of  fetters  on  an  entail,  and  the  imposing  fetters  boxbhrkhk, 
by  implication  ;  but  there  is  no  ground  here  for  saying  you  are  im-  ^^' 

posing  fetters  by  implication.  The  question  is  not,  what  fetters  are 
imposed,  but  what  fetters  are  taken  off;  the  fetters  are  imposed  by 
the  prohibition  to  alienate ;  it  is  in  the  permissive  clause  that  the 
fetters  are  taken  off:  and  I  quite  agree,  that  you  are  to  look  at  the 
fetters  as  taken  off  to  the  very  extent  to  which  the  fair  construction 
of  those  terms  that  remove  the  fetters  will  bear  you  out ;  but  you 
are  not  to  make  such  a  construction  of  that  permissive  clause  as  for  it 
to  operate  to  let  the  party  loose  from  prohibition.  You  are  not  to 
make  such  a  construction  of  that  permissive  clause  as  to  destroy 
altogether  substantially  the  effect  of  the  prohibitory  clause.  Here 
is  a  prohibition  to  alienate ; — to  feu  is  to  alienate.  Then  there  is  a 
prohibition  to  feu  ;  but  here  is  a  permission  to  feu.  What  then  is 
to  be  the  effect  of  that  permission  to  feu  ?  Is  it  to  destroy  that  pro- 
hibition altogether,  or  to  be  construed  as  consistent  with  it  >  Must  it 
not  be  construed  as  a  permission,  the  nature  of  which  is  to  be  col- 
lected and  gathered  from  the  purposes  for  which  it  is  given,  and  to 
be  collected  and  gathered  from  the  purposes  to  which  the  power 
given  in  the  other  clause  can  possibly  be  applied  ? 

'*  My  Lords,  I  put  the  case  again.  What  would  possibly  be  the 
meaning  of  prohibiting  all  alienation,  if  the  intent  was,  that  in  feuing 
you  might  accomplish  all  alienation  ?  because  this  is  extremely  clear, 
that  if  Earl  Robert,  who  made  this  in  1648,  had  died  the  next  day, 
and  then  Sir  William  Drummond,  who  succeeded,  had  come  into 
possession  upon  the  succeeding  day,  a  fact  which  might  have  hap- 
pened, upon  this  construction  Earl  William  would  have  had  nothing 
more  to  do  than  to  say  this, — I  will  make  up  my  titles  under  the 
deed  of  1 648  ;  I  cannot  sell  any  part ;  I  cannot  alienate  an  acre  of 
it ;  I  cannot  dispone  a  rood  of  it ;  I  cannot  contract  any  debt  that 
can  affect  it ;  I  can  do  nothing  which  shall  authorise  those  entitled 
to  the  succession  after  me  to  say  that  as  to  half  an  acre  of  it  I  have 
altered  the  course  of  succession  : — But  this  I  can  do,  Earl  Robert 
yesterday  being  in  possession  of  60,000  acres,  which  60,000  acres 
yielded  yesterday,  and  this  morning,  when  I  succeeded  to  the  estate, 
for  the  sake  of  the  argument  I  will  say  £500  a-year,  I  can  feu,  re- 
serving the  rental  paid  this  morning;  I  cannot  alienate.  I  can  do 
none  of  those  acts  which  would  come  under  that  term  ;  but  I  can 
do  this, — I  can  immediately  make  one  feu  of  the  whole  estate,  re- 
serving only  that  .£500  a-year  rent ;  and  so  I  can  give  away  the 
estate  for  ever  ;  and  by  making  a  feu  I  can  destroy  for  ever  the  ex- 
ercise of  this  power  which  my  author  yesterday  meant  I  should 
exercise  for  the  benefit  of  the  estate  as  to  rentals  and  as  to  leases. 
Nay,  I  can  do  this,  I  can  give  a^iay  this  estate  for  ever  in  the  shape 
of  a  feu,  paying  a  feu -duty  of  £500  a-year,  and  yet  I  cannot  make 
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1><I3.  a  lease  for  99  years,  making  a  proyision  for  that  £500  a-jear 
daring  the  term.  Why  ?  Beoanse  your  power  of  granting  leases  is  to 
be  used  only  in  the  exercise  of  a  proper  administration,  not  for  the 
DCKE  OP  piu^pose  of  destroying,  but  of  supporting  the  entail,  it  being  a  power 
KozBUROHB,  gi^en  to  you  for  the  purpose  of  supporting  the  entail.  Then,  my 
^^*  Lords^  without  more  in  the  case  than  that  these  sixteen  feus  were 
executed  upon  the  same  day,  I  care  not  whether  to  the  same  person 
or  not,  but  that  they  were  executed  on  the  same  day,  with  the  addi- 
tional fact  that  they  were  in  &Tour  of  the  same  person,  and  that 
they  were  in  truth  a  gift  of  all  the  surplus  rents  of  this  estate  for 
eyer  in  perpetuity, — ^I  should  say,  that  ^upon  that  ground  alone  it 
was  impossible  that  this  transaction  could  stand. 

*'  My  Lords,  it  is  impossible  for  me  to  say  that  I  can  gire  my  con- 
sent to  the  doctrine  which  says  that  you  are  not  to  look  at  the  real 
nature  of  the  thing  that  is  done,  you  are  to  look  to  see  what  is  the 
nature  of  the  thing  apparently  done,  and  if  you  find  these  sixteen 
feus  supportable  with  reference  to  rent,  supportable  though  woods  are 
granted,  supportable  though  mines  are  granted,  supportable  though 
they  grant  all  those  things  which,  according  to  the  books,  are  reiy 
seldom  capable  of  being  granted,  and  absurd  it  would  be  if  they  were 
capable  of  being  granted ;  if  notwithstanding  the  special  objections 
they  are  capable  of  being  supported,  you  are  to  look  at  the  nature  of 
the  transaction.   A  feu  I  apprehend  to  be  of  this  sort ;  a  man  consti- 
tuting himself  the  superior,  and  the  other  his  vassal,  owing,  from  the 
moment  he  becomes  such,  duties,  and  duties  known  to  the  law,  and 
standing  in  a  relation  which  furnishes  obligations,  as  between  those 
persons  flowing  out  of  a  present  interest,  are  to  be  presently  and  im- 
mediately attended  to  and  discharged.  Was  that  so  here  ?  My  Lords, 
I  should  be  glad  to  ask  this  question,  Whether  any  man  could  doubt 
what  the  nature  of  the  transaction  was,  if  all  these  feus  had  been  in 
one  instrument,  and  the  contract  for  the  entail  of  the  feus,  and  the 
actual  execution  of  that  contract,  had  been  embodied  in  one  and  the 
same,  and  there  had  been  embodied  in  the  same  deed  a  stipubtion 
and  provision  that  the  Duke  was  to  make  himself  superior,  who  by 
the  terms  of  the  deed  was  to  part  with  the  dominium  utiUy  and  that 
Mr.  Gawler,  by  the  effect  of  the  feus,  was  to  become  the  vassal,  and, 
ipsissimis  lerminis,  to  entitle  himself  to  the  surplus  rent  from  Mar- 
tinmas thereafter ;  and  if  instead  of  any  such  relation  being  carried 
on,  the  Duke  remained  the  substantial  owner  of  the  property  dunng 
the  remainder  of  his  life,  receiying  all  those  su^rplus  rents  and  profits, 
dealing  with  the  estate  as  his  own,  leasing  and  reserving  rents  pay- 
able to  himself  in  deeds  to  which  Mr.  Gawler  himself  is  an  attesting 
witness  ?     Why,  my  Lords,  I  repeat  again  what  I  said  the  day 
before  yesterday,    I  should   think  much  less   respectfully  of  Mr. 
Gawler  than  I  do,  if  I  could  suppose  that,  in  a  transaction  with  s 
person  meaning  to  be  somehow  or  other  very  largely  his  bene&e- 
tor,  at  a  period  which  could  not  be  very  far  distant,  and  was  not 
far  distant  from  the  period  when  these  leases  were  executed,  hecoaU 
have  intevpoiei  himself  against  these  purposes  of  the  Ouke ;  bat  it 
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is  quite  impossible  not  to  look  at  facts  of  this  sort,  as  evidence  of  what         1S18. 
was  the  real  nature  of  the  transaction. 

"  My  Lords.  It  is  said  that  it  might  yery  well  be  that  these  two  ^^^ 

irritancies  should  be  reserred  in  all  the  feus  ;  that  is,  that  the  feu      dckh  of 
was  to  be  roid  if  there  was  an  entail  under  which  the  grantee  of  the    boxbuuouk, 
Duke  was  to  take,  or  if  the    Dake  had  descendants  of  his  own  ^* 

body.     My  Lords,  I  do  not  mean  to  say,  that  if  these  are  to  be 
looked  at  as  pure  irritancies,  you  may  not  reject  the  condition  on 
which  the  feu  is  to  become  void,  but  you  cannot  do  that  without 
examining  what  they  really  are.     Now,  if  Mr.  Gawler  had  taken 
possession  at  Martinmas  1804,  as  he  was  destined  to  do; — ^if  Mr. 
Crawler  had  been  the  person  really  enjoying  the  dominium  utile ; — 
if  the  enjoyment  had  been  according  to  the  instruments ; — if  there 
had  not  been  that  sort  of  contract  as  to  the  interim  enjoyment, 
which  is  a  species  of  contract  which,  as  it  appears  to  me,  goes  a 
great  way  to  destroy  the  whole  relation  of  superior  and  vassal, — if 
there  had  been  that  singularity  which  left  it  at  the  death  of  the  Duke 
a  question  which  no  person  could  decide,  whether  Mr.  Gawler  was 
superior  or  vassal,  these  might  be  called  irritancies  ;  but  I  say  thes3 
are  parts  of  the  transaction  :  and  when  you  come  to  see  the  con« 
tract  for  the  entail,  and  the  entail  itself,  but  particularly  the  contract 
for  the  entail,  which  decides,  what  is  the  intention  of  granting  the 
feus,  the  feus  themselves  being  quite  silent  as  to  the  intention  with 
which  they  are  granted,  and  then  see  that  the  intention  was  to  make 
an  entail  upon  that  series  of  heirs,  who  were  to  take  under  the  entail 
of  the  Duke,  if  the  entail  of  the  Duke  could  stand  good :  I  say, 
the  intent  of  this  transaction  was  neither  more  nor  less  than  this ; — 
that  it  was,  under  the  colour  of  leasing,  in  sixteen  feus  to  convey  this 
estate.     And  it  is  not  immaterial  that  there  were  sixteen  feus,  be- 
cause that  shows  to  demonstration  what  must  have  been  thought  of 
the  effect  of  the  words,  *  such  parts  and  portions  ;*  but  when  you 
see  the  whole  dominium  utile  of  the  estate  feued  away,  and  feued 
away  upon  principles  which  cannot  sustain  these  feus  unless  they 
would  sustain  a  deed  if  there  had  been  a  rental  of  £500  in  the 
case  I  before  put,  or  if  there  had  been  no  condition  with  respect 
to  the  rental,  the  question  your  Lordships  are  to  look  at  is  this, 
whether  the  real  and  actual  intent  of  this  transaction,  taken  altoge- 
ther, was  not  this :  I  am  determined  to  alter  the  order  of  succession : 
If  I  cannot  alter  the  order  of  succession  by  the  effect  of  my  entail, 
I  will  alter  the  order  of  succession  by  granting,  and  that  is  the  sub- 
stance of  the  thing,  by  granting  these  feus,  which  shall  operate  ex- 
actly as  if  I  alienated  the  estate  contrary  to  the  prohibition  itself. 
It  is,  my  Lords,  upon  grounds  of  this  nature,  which  I  am  sure  I 
could  enlarge  upon  till  your  Lordships  would  be  as  much  fatigued 
as  I  am  myself;  it  is  upon  grounds  of  this  nature  I  am  of  opinion 
that  upon  general  reasons  these  feus  cannot  stand ;  and  from  my 
heart  I  declare,  I  am  sorry  part  of  them  cannot  stand,  but  I  must 
act  according  to  my  judgment :  lam  governed  by  nothing  else.     It 
does  appear  to  me,  that  this  power  of  feuing  was  a  power  given  as 
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1813.        a  power  of  leasing  is  giren  (for  it  is  the  same  power),  to  be  exercised 

—    in  the  reasonable  administration  of  the  estate  for  the  benefit  and 

KBR        support  of  the  tailzie,  and  upon  that  ground  I  should  hare  thought 

DOKK  OF     ^^^^'  independently  of  the  other  transactions,  these  sixteen  feus,  whidi 

RoxBURGHB,  I  loolc  at  as  one  feu,  could  not  be  sustained.     Again  I  think,  that 

&C.        the  real  nature  of  this  transaction  was  under  the  colour  of  feus,  not 

to  feu,  but  to  gi^e  the  substance  of  the  estate  to  another  course,  order, 

and  series  of  heirs,  than  those  who,  under  the  entail  of  1648  and  the 

subsequent  entails,  were  to  take  that  estate ;  that  the  law  will  not 

permit  that  to  be  done  under  that  colour ;  and  therefore  also  I  think 

these  feus  are  yoid* 

"  My  Lordsy  I  do  not  enter  here  into  the  other  reasons  of  special 
objection.  I  say  nothing  about  feuing  the  mines,  about  feuing 
the  woods,  and  about  feuing  what  never  had  been  let ;  for  in  the  for- 
mation of  my  own  individual  opinion  it  is  not  necessary,  and  I 
know,  generally  speaking,  it  is  dangerous  to  determine  points  which 
are  abstract  points  and  not  necessary ;  but  it  is  quite  impossible  to 
pass  by  leases  of  mines,  and  woods,  and  lands  never  let  before, 
and  so  on,  without  saying  this  at  least,  that  they  must  be  regard- 
ed as  circumstances  and  as  facts  which  have  a  tendency  to  show 
what  was  the  real  nature  and  the  real  object  of  this  transaction. 
Now,  my  Lords,  that  the  Duke  himself  could  not  have  any 
notion  that  this  was  an  act  of  prudential  administration  of  the  estate, 
is  clear  enough ;  it  is  demonstrated  by  all  he  did  himself,  with 
respect  to  the  entail  of  the  feus ;  his  requiring  an  entail  of  the  feoi 
by  the  contract  between  him  and  Mr.  Gawler,  which  entail  is  creat- 
ed by  a  contemporaneous  deed,  for  it  is  of  the  same  date,  and  exe- 
cuted on  the  same  day,  and  is  part  of  the  same  transaction,  is  decisive 
to  show,  that  the  Duke  never  meant  to  make  a  feu  to  Mr.  Crawler, 
but  that  he  meant  in  another  form  to  make  a  new  entail ;  and  that 
is  proved  by  the  acts  of  the  Duke  himself,  with  respect  to  those  en* 
tails  which  he  made,  both  as  to  the  superiority  and  the  property, 
subsequent  to  the  grant  of  these  feus,  in  order  to  take  the  chance  of 
the  feus  falling  under  what  has  been  called,  in  the  course  of  this 
cause,  the  second  irritancy;  entails  which  do  not  give  to  3Ir.  Gawler 
the  interest  he  was  to  take  under  the  feus,  as  feus,  but  which  are 
calculated  to  give,  and  are  drawn  up  not  to  give  to  Mr.  Crawler  as  a 
vassal  a  feu  of  the  estate,  but  to  introduce  a  new  series  of  hdn, 
taking  both  the  superiority  and  the  property,  whereas,  in  the  other 
case,  they  were  to  take  the  property  only. 

^'  My  Lords,  I  do  not  advert  here  to  several  cases  which  have  been 
alluded  to,  though  some  of  them  are  material  to  be  attended  to  in 
my  opinion  of  this  case.  J  stated  formerly  in  this  case,  when  this 
matter  was  before  us,  that  I  thought  the  Greenock  case  could  be 
accounted  for  without  looking  at  it  as  a  direct  precedent.  The  idea 
floating  in  my  mind,  when  I  so  expressed  myself,  was  this :  If  yov 
Lordships  recollect,  the  word  there  was  *  alienation,*  and  feuing  wii 
there  admitted  to  be  alienation ;  but  the  words  were,  that  he  ahoiid 
have  liberty  to  feu  *  sic  parts  and  portions  of  the  estate  ;*  ^he  very  mm 
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terms  that  occur  here,  and  terms  which  I  cannot  help  feeling  are  X813. 
expressive  of  no  such  purpose  in  the  mind  of  him  that  used  them,  as  .....i... 
that  feus  should  be  made  of  the  whole  of  the  estate*  which  bj  one  krr 
lumping  clause  was  declared  incapable  of  alienation,  either  in  whole  ^' 

or  in  part;  the  words  were  the  same  there;  but  then  the  red' 
dendo  was,  for  the  houses  so  much  rent  reserved  i  for  the  gardens  &c. 
so  much  rent  reserved ;  and  one  principal  question  was,  Whe* 
ther  the  feu  of  the  western  baronj  was  good  ?  So  &r  that  is  an 
authority,  because  it  was  held  in  that  case  that  the  western  barony 
could  not  be  feued,  notwithstanding  there  was  that  reservation, 
because  the  nature  of  the  reservation  showed,  that  the  intent  of 
the  permissive  power  was  only  that  land  should  be  feued  upon  which 
there  could  be  erected  houses  and  buildings ;  and  it  not  being  at 
that  time  probable  that  houses  and  buildings  would  be  erected  on 
that  farm  which  formed  the  western  barony,  the  House  of  Lords 
held  that  that  feu  was  bad,  not  entering  into  the  question,  whether 
the  time  might  ever  come  when  that  western  barony  might  be  feu- 
ed, reserving  so  much  for  the  fall  of  houses,  and  so  much  for  the  fidl 
of  lands ;  that  at  that  time  there  was  no  idea  that  that  western  ba- 
rony could  be  applied  to  any  such  purpose ;  and  they  collected  horn 
the  terms  of  the  reddendo  in  the  permissive  clause  of  feuing  what 
was  the  liberty  meant  to  be  given,  and  they  cut  down  the  feu  of  the 
western  barony  for  that  reason ;  a  feu  which,  from  what  I  have  read  in 
these  cases,  I  have  very  little  doubt  the  same  House  of  Lords  would 
at  this  very  moment  permit  to  be  made  as  an  extremely  good  feu, 
because,  from  some  of  the  papers  I  have  before  me,  I  see  buildings 
have  got  to  that  western  barony,  and  it  might  properly  at  this  time 
of  day  be  applied  to  those  purposes.  What  then  is  the  meaning  of 
that  judgment  ?  that  where  there  is  such  a  permission  of  feuing,  it 
must  be  looked  at  consistently  with  the  prohibition  of  alienation, 
and  that  the  power  of  feuing  must  be  exercised  for  those  purposes 
which  are  consistent  with  the  prohibition  of  alienation ;  or  it  must  be 
exercised,  in  other  words,  in  the  rational  adminstration  of  the  estate, 
or  it  must  be  exercised,  in  other  words,  for  the  beneficial  purposes 
in  respect  of  which  it  is  given. 

"  It  is  upon  these  groundu,  my  Lords,  that  I  shall  in  the  course  of 
to-morrow  propoise  to  your  Lordships  a  finding,  to  which  I  should 
wish  to  give  half  an  hour's  more  attention,  which,  conceiving  it  as  I 
do,  unnecessary  to  decide  upon  the  special  objections,  will  state  the 
general  grounds  upon  which  it  humbly  appears  to  me,  much  as  I 
shall  feel  when  I  pronounce  those  words,  it  does  appear  to  me  these 
feus  cannot  be  sustained ;  and  therefore,  stating  in  precise  terms  those 
general  grounds,  I  shall  propose  to  your  Lordships,  upon  that  state* 
ment,  to  affirm  the  interlocutors  of  the  Court  of  Session  now  before 
you. 

*^  My  Lords,  in  stating  this  much  to  your  Lordships,  I  can  only 
add,  that  if  I  am  in  an  error  in  this  busines.*,  I  protest  to  Qod  I  do 
not  know  how  to  extricate  myself  from  it.  I  have  endeavoured  to 
look  at  this  case  in  such  a  way  as  to  support  the  whole  or  some  of 

VOL.   V,  3  b 


784  CASES  OX  APPEAL  PROSi  SCOTLAND. 

1818«       these  feus.    I  have  endeaTonred  to  do  it  with  an  anxiety  that  I  be* 
■  lieye  I  neyer  felt  before  in  the  whole  conne  of  bit  judicial  duty ; 

'*^        more  particularly  an  anxiety  to  support  some  part ;  and  I  hare  looked 

DUKK  OP     agmn  and  again  at  all  that  I  have  been  able  to  find  in  these  papers; 

BoxBUROHE,  at  all  that  I  hare  been  able  to  find  in  Scotch  books ;  at  all  that  I 

^*  haye  been  able  to  find  in  English  books ;  I  have  tormented  my  mind 
with  all  the  reasoning  in  which  I  could  employ  that  mind,  to  find 
out  whether  this  was  a  case  in  which  I  could  do  that,  or  the  Court 
of  Session  could  do  that  which  the  Courts  can  do  in  a  case  of  com* 
potent  portions,  and  so  on,  whether  they  could  say,  though  these  feus 
are  bad  for  the  whole,  yet  they  may  be  reduced  in  point  of  excess ; 
and  I  thought  at  one  time  that  I  had  got  hold  of  the  means  of  doing 
so,  for  I  found,  as  your  Lordships  may  recoUect,  in  this  contract  of 
entail,  a  clause,  that  if  from  any  unforeseen  cauxes  these  fens  or 
any  of  them  should  be  reduced,  Mr.  Gawler's  obligations  were  to 
be  lessened  exactly  in  proportion  to  the  value  he  lost  by  such  reduc- 
tion. I  therefore  thoilght  the  author  of  these  feus  had  been  contem- 
plating a  case  which  might  be  put  as  a  case  of  excess,  neyerthelesi 
leayittg  something  which  could  be  supported :  but,  my  Lords,  I  csn* 
not  tell  where  to  find  any  rule  upon  which  I  can  say  what  is  exces> 
siye,  and  what  is  not  excessive.  The  transaction  appears  to  me  one 
entire  transaction.  It  appears  to  me  to  have  no  distinct  parts  whidi 
I  can  lay  hold  of  for  this  purpose,  either  in  the  contemplation  of  ^ 
grantor  or  in  the  contemplation  of  the  receiver  of  the  feus. 

^^  With  respect  to  the  feus  of  Fleurs  and  Broxmouth,  all  the  Judges 
have  agreed,  (and  agreed,  I  think  upon  sufficient  authority,  which 
affirms  this  doctrine  of  the  rational  administration  of  the  estate), 
that  those  two  feus  of  property  on  which  the  mansion-houses  stand, 
are,  as  I  collect  their  sentiments,  bad.  Why  ?  Because,  in  the/rst 
place,  the  law  of  Scotland  will  not  allow  a  mansion-house  tobefeu- 
ed  ;  and  because,  in  the  next  place,  it  is  absurd  to  say  a  mansion- 
house  shall  not  be  feued,  and  yet  that  it  can  be  supposed  to  conait 
with  any  rational  purpose  in  the  mind  of  the  person  creating  the 
deed  of  tailzie,  that  the  mansion -bouse  shall  not  be  feued,  but  that 
the  lands  around  it  shall  be  feued  ;  that  the  estate  usually  held  with 
it  shall  be  feued  ;  that  the  mansion,  in  other  words,  shall  be  turned 
into  a  stone- quarry,  and,  as  it  was  attempted  by  on«  of  these  fens, 
that  the  Duke  of  Roxburghe,  as  owner,  should  not  have  the  hbeity 
to  go  into  and  out  of  that  mansion-house,  without  express  permuH 
sion  of  ingress  and  egress. 

*"  My  Lords,  These  two  are  capable  of  distinction  (ran  the  rest;  but 
on  general  grounds,  I  really  cannot  think  they  are  oapable  of  a  ^ 
tinction  going  to  sustain  them ;  and,  with  respect  to  the  rest,  I  can  see 
no  ground  upon  which  it  does  not  appear  to  me  your  Lordships  are 
bound  to  say  that  they  are  all  good,  or  all  bad.  I  have  felt  desirooi 
to  know  upon  what  ground  some  of  the  Judges  appear  to  have  thoogkt 
at  one  time  one  half  of  them  were  good.  1  eaomot  take  them  w/k 
reference  to  the  proper  interest  which  they  give,  or  propoae  to  giit 
to  iha  ^twyn  who  claims  under  them.    Can  I  take  them  mnMD* 
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cally  ?     Can  I  say  No.  1.  is  good,  and  No.  2.  bad?  No.  10.  good,        1813, 
and  No.  11.  bad?     I  cannot  make  a  distinction  consistently  with 


the  principle  of  decision*  which  goes  riituaily  to  the  heart's  blood  of  ^^^ 

the  whole,  and  proceeds  upon  an  objection  which  is  either  good  for  j^^^^  of 

every  thbg,  or  good  for  nothing.    It  is  for  these  grounds,  I  repeat,  boxburghb, 

that  I  cannot  extricate  myself  from  that  situation ;  and  I  neither  can  ^* 
support  these  feus  in  whole  nor  in  part." 

It  was  ordered  and  adjudged,  That  the  deeds  and  instm-  Joomab  of 
ments  challenged  by  the  action  of  reduction  cannot  be^^®  House  of 
considered  as  proper  feus,  made  according  to  the  true 
meaning  and  construction,  or  in  the  due  exercise  of  the 
powers  of  feuing  parts  and  portions  of  the  entailed 
estates,  reserved  to  the  heirs  of  tailzie  by  the  several 
deeds  under  which  William,  late  Duke  of  Roxburghe, 
held  the  said  estates,  or  as  made,  or  intended  to  be  made, 
with  any  view  to  the  rational  and  fit  management  of 
the  said  estates:  And  it  is  hereby  declared,  That  the 
whole  of  the  deeds  and  instruments  are  so  connected 
together  that  none  of  them  can  be  separately  sustained 
in  whole  or  in  part.  And  it  is  hereby  further  declared, 
That,  having  regard  to  all  the  circumstances  of  this 
case,  and  to  all  the  deeds  and  instruments  appearing  in 
this  cause  to  have  been  executed,  the  deeds  and  instru- 
ments challenged  are  to  be  considered  as  alienations,  or 
making  parts  of  alienations,  of  portions  of  the  estates,  to 
operate  only  after  the  death  of  the  Duke,  to  the  pre- 
judice of  the  subsequent  heirs  of  entail,  and  altering 
the  order  and  right  of  succession  under  colour  of  creat- 
ing feu-rights ;  and  therefore,  and  it  not  being  neces- 
sary, in  this  case,  to  consider  the  several  reasons  of  ob- 
jection to  the  validity  of  the  said  challenged  deeds  and 
instruments  expressed  in  the  several  findings  of  any  of 
the  interlocutors  complained  of,  further  than  as  they 
correspond  with  the  foresaid  declarations,  it  is  ordered 
and  adjudged,  That  the  said  interlocutors  complained 
of  in  the  said  appeal,  so  far  as  they  generally  reduce 
the  several  deeds  and  instruments  challenged,  be,  and 
the  same  are  hereby  affirmed ;  and  it  is  further  ordered 
and  adjudged,  That  the  said  appeal  be,  and  the  same 
is  hereby  dismissed  this  House. 

For  the  Appellant,  John  Clerk,  James  Moncreiff. 

For  the  Respondents,  A.  Colquhounj  A.  JMacanachie. 

Note. — Neither  the  Lord  Chancellor's  speech,  as  revised  by  his 
Lordship,  nor  the  special  judgment  of  the  House  of  Lords,  is 
given  in  Dow*s  Report  of  this  case. 
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VOLUME    V. 


Absolute  or  Redeemable.  —  Vide 
Disposition,  (1  and  2.) 

AcQUiESCEN'CE. — Vide  Property,  (1.) 

Vide  Bill,  (1.) 

Act  1695,  c.  24.  Apparent  heirs 
passing  over  their  predecessor  and 
serving  heir  to  a  more  remote  an- 
cestor.— Vide  Entail,  (3.) 

1696,  c.  5.  As  to  rights  grant- 
ed in  secnritj. 

1696,  c.  25.     In  regard  to  rights 

granted  in  trust. — Vide  Trust,  (3.) 

Action  of  Approbation. — Vide  Teinds. 

Admissibility  of  Witnesses.  —  Vide 
Instrumentary  Witnesses. 

Agent  of  Bank. — Vide  Bank  Agent. 

Agreement. — Held  that  a  letter  writ- 
ten by  the  respondent's  attorney,  did 
not,  in  its  import,  infer  a  binding  a- 
greemeiit  to  grant  a  personal  pro- 
tection — the  conditions  with  which 
it  was  made  not  having  been  com- 
plied with  on  the  other  part — Allan 
y«  De  Voz,  and  Ramsay,  Williamson 
and  Co.  his  Attorneys,  24th  March 
1806,  p.  110. 

Alien. — Vide  Foreign  et  Marriage. 

Apparent  Heirs. — Vide  Entail,  (3), 
and  Passive  Titles. 

Heirs  of  entail  in  possession, 

though  not  infeft,  can  grant  a  liferent 
to  their  widows,  binding  under  the  act 
1695,  c.  24,  against  an  heir  of  en- 
tail passing  by  and  serving  to  a  more 
remote  predecessor*  —  Graham  v. 
Countess  of  Glcncairn,  7th  July 
1806.  p.  134. 

Approbation,  Action  of. — Vide  Teinds. 

Approbate  and  Reprobate.  —  Vide 
Deathbed. 


AssiONATioN  Intimated.-— Vide  Tmst 

(Latent)  (3.) 
Assignees    and   Subtenantf.  —  Vide 

Lease  (1 .) 
AssTTHMENT. — ^Vide  Damages  (3.) 
Augmentation    of   Stipend.  — Vide 

Stipend. 
Do.        do.        do. 

Bankbuptct. — (1.)  The  trustees  and 
commissioners  on  a  bankrupt  company 
estate,  the  chief  assets  of  which  con* 
sisted  of  a  valuable  lease  of  coal,  en- 
tered intorthe  possession  of  the  lease, 
and  wrought  the  coal  for  behoof  of 
the  creditors.  In  doing  this  they 
wrought  the  coal  in  such  a  manner 
as  to  do  great  damage  to  the  yalue 
of  the  coal  and  surface  above.  In 
an  action  of  damages  against  tbem^ 
they  stated  that  the  action  was  irre- 
levant against  a  trustee,  and  com- 
missioners appointed  by  act  of  par» 
llament  to  manage  the  bankrupt  e- 
state  to  the  best  of  their  judgment : 
Held  the  action  irrelevant.  In  the 
House  of  Lords  case  remitted,  with 
strong  doubts  expressed  as  to  the 
correctness  of  the  judgment. — Wil- 
son, kc,  V.  Alexander,  ^c.,  12th 
Aug.  1807,  p.  182. 

■  ■  — — (2.)  A  petition  and  complaiBt 
was  presented  to  the  Court  for  re- 
moval of  a  trustee,  on  the  ground  of 
gross  mismanagement  of  the  estate, 
and  for  the  removal  of  the  three 
commissioners,  on  the  ground  of 
personal  objection  as  to  one  of 
them,  and  as  to  the  other  two,  that 
they  resided  in  Edinburgh^  while 
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the  trustee  and  the  hankrupts,  and 
hankrupt  estate,  were  resident  in 
Greenock  :  Held,  1.  That  no  suffi- 
cient evidence  had  as  yet  heen 
adduced  to  authoriie  the  removal 
of  the  trustee,  or  Mr.  Learmonth, 
one  of  the  commissioners.  2.  But 
that  the  two  other  commissioners 
were  not  duly  chosen,  in  respect 
they  did  not  reside  in  Greenock, 
where  the  business  was  chiefly  con- 
ducted, and  where  the  trustee  him- 
self resided.  The  flrst  question  was 
alone  appealed  to  the  House  of 
Lords,  and  the  case  remitted  for 
reconsideration,  with  considerable 
doubts  expressed  as  to  the  judgment 
of  the  Court  of  Session,  and  special 
directions  as  to  the  points  to  be  re- 
viewed. —  Campbell  and  Co.  v. 
M'Nair,  11th  July  1805,  p.  48. 

Bahk  Agent. — Deposit  Receipt. — (1.) 
Messrs.  Smith  and  Son  were  agents 
in  Brechin  for  the  Bank  of  Scotland. 
It  turned  out  that  they  also  carried  on 
business  as  bankers  ou  their  own  pri- 
vate account.  A  deposit  of  money  was 
lodged  with  them,  and  a  deposit  re 
ceipt  obtained,  signed  by  them,  not 
as  agents  for  the  bank,  but  in  their 
own  private  name  ;  Held,  on  their 
failure,  that  the  principal  bank  for 
which  they  acted  as  agents  was  liable 
for  payment.  Reversed  in  the  House 
of  Lords.  —  Bank  of  Scotland  v. 
Watson,     26ih     March     1813,    p. 

•  655. 

Bill.— -(I.)  Circumstances  in  which  it 
was  held  that  a  bill  granted  by  a  par- 
ty for  £500,  and  which  bore  by  rela- 
tive letter,  to  be  discounted  for  his 
acconmiodation,  was  not  due  as  a 
debt  against  that  party,  it  appearing 
that  he  had  expended  the  £500  in 
serving  the  appellant's  political  intb* 
rests  and  those  of  his  family^  this 
being  supported  by  acquiescence,  no 
claim  having  been  made  upon  the 
bill  ft>r  six  years  after  it  fell  due, 
and  after  the  deatli  of  that  party. — 
Earl  of  Wemvss  v.  Alexander  Carre, 
Esq.^  24th  May  1808,  p.  219. 

(2.)  (Accotoraodation).  —  Cir- 
cumstances in  which  the  allegation 


that  part  of  the  debt  in  the  bond  was 
for  accommodation  bills  granted  for 
the  benefit  of  other  parties  was  dis- 
regarded. —  Sir  Wm.  Johnstone  of 
Hilton  V.  Noel.  Templar  and  Co.,  and 
Others,  12th  Dec.  1812,  p.  653. 

Burgh  Election.  —  Circumstances  in 
which  it  was  held,  that  as  there  was 
not  a  majority  of  councillors  present 
to  constitute  a  legal  meeting  of 
council,  an  objection  stated  to  the 
legality  of  the  meeting  on  that 
ground,  was  sustained.  Affirmed  in 
the  House  of  Lords. — Masterton  and 
Others,  Councillors  of  the  Burgh  of 
Culross  V.  Meiklejohn  and  Others, 
Bailie  and  Coimcillors  of  the  said 
burgh  of  Culross,  22d  March  1810, 
p.  29a 

Burgh  Customs.  —  Vide  Custom  or 
Town  Dues. 

Cautioiter  (Relief).  —  The  caution- 
er for  a  bank  agent  applied  to 
others  to  relieve  him  of  that  obliga- 
tion. They  did  so ;  and  when  call- 
ed on  to  pay  under  this  bond  of 
relief,  their  defence  was,  that  at  a 
time  when  the  cautioner  knew  his 
nephew's  affairs  were  getting  involv- 
ed, and  that  he  was  likely  to  suffer 
loss,  he  had  applied  to  them  to  re- 
lieve him  of  that  obligation,  and  that 
they  had  been  induced  by  fraud, 
concealment,  and  misrepresentation, 
in  regard  to  the  nephew's  affairs,  to 
do  BO,  and  therefore  were  not  liable. 
The  Court  of  Session  held  they  had 
failed  to  state  relevant  facts  to  infer 
that  the  respondent  had  been  guilty 
of  fraud.  Affirmed  in  the  House  of 
Lords. — Webster,  <fec.  v.  Christie, 
28th  May  1813,  p.  705. 

Casting  Vote  at  an  election  of  Profes- 
sor— Vide  College  (2). 

Caution  De  Judicio  Sisti. — ^Held  that  a 
suspension  and  charge  of  a  decreets 
fcTO  corUradietario  of  the  Court  of 
Session,  could  only  be  obtained  on 
consignation  or  caution ;  but  execu- 
tion sisted  upon  condition  of  the  de- 
fender finding  caution  de  judicio  sutL 
—Allan  V.  De  Voz,  24lh  March 
1800,  p.  110. 
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Clavsb  of  Destination — ^Vide  Entail, 

as  to  Feuing. — Vide  Lease. 

College  (1.)  An  election  of  a  profes- 
sor having  taken  place  in  St.  An- 
drews College,  and  Dr.  James  and 
Dr.  John  Flint  haring  been  elected 
as  joint  Chandos  professors  of  medi- 
cine in  the  university  of  St  Andrews, 
this  was  objected  to  as  irregularly 
proceeded  with,  and  as  inconsistent 
with  the  terms  of  the  foundation, 
and  with  the  practice  in  that  uni- 
versity of  electing  professors.  It 
was  answered,  that  in  practice 
it  was  quite  common  in  the  other 
universities  of  Aberdeen  and  Glas- 
gow to  make  a  joint  election,  and 
the  practice  was  followed  in  the 
church  of  Scotland  of  appointing  an 
assistant  and  successor,  wliich  this 
appointment  simply  was :  Held  that 
the  election  was  a  good  election.  In 
the  House  of  Lords  this  was  rever- 
sed ;  and  held  that  a  joint  election 
was  not  permitted  by  the  foundation, 
and  therefore  illegal  and  void — Dr. 
Robert  Arnott  v.  Dr.  George  Hill, 
26th  May  1809,  p.  256. 

(2.)  In  the  election  of  a  pro- 
fessor for  the  chair  of  Natural  Philo- 
sophy, in  the  Colleges  of  St.  Sal- 
vator  and  St.  Leonard,  of  St.  An- 
drews, two  candidates  appeared,  and 
were  put  in  nomination.  Four  Pro- 
fessors voted  for  Mr.  Jackson,  among 
whom  was  the  Principal  of  the  Col- 
lege ;  and  four  voted  for  Mr.  Mac- 
donald,  the  other  candidate.  Whe- 
ther the  one  or  the  other  was  elected 
depended  upon.  Whether  the  Prin- 
cipal had  both  an  original  vote,  and 
also  a  casting  vote,  or  only  a  cast- 
ing vote,  in  cose  of  equality  ?  and 
whether  the  vote  given  by  Dr. 
Flint  was  a  valid  vote,  he  not 
having  been  duly  admitted  as  a  Pro- 
fessor ?  Held  that  the  Principal  was 
not  entitled  to  give  two  votes,  but 
only  a  casting  vote  in  case  of  equali- 
ty, and  that  Mr.  Macdonald  was 
duly  elected  Professor  to  the  chair. 
Reversed  in  the  House  of  Lords,  and 
lield  that  the  Principal  was  entitled 


both  to  an  original  and  a  easting  vote 
in  the  case  of  equality,  and  therefore 
that  Mr.  Jackson  had  been  duly  elect- 
ed   Professor. — Dr.    Playfair    and 
Others  v.  Rev.  Mr.  Macdonald  and 
Others,  26th  May  1809,  p.  266. 
CoMMoK* — ^Vide  Property,  (5.) 
CoMPBKSATiON«-^Vid6  Bale,  (6.) 
— ^— — —  Vide  Partnership. 
Competition  of  Brieves. — ^Vide  Entail, 

(4.) 
Concealment. — Vide  Insurance,  (1.) 

Vide  Insurance,  (2.) 

Vide  Insurance,  (4.) 

Conjunct  and  Confident- — Vide  Bank- 
ruptcy, (2.) 
Contract  of  Sale. — Non-Fulfilment 
— Action  was  raised  for  delivery 
of  four  puncheons  of  spirits,  or  for 
damages  for  non-fulfilment  of  the 
contract.  The  spirits  were  purchas- 
ed in  the  knowledge,  on  the  buyer's 
part,  that  there  was  to  be  a  viae  in 
the  price,  and  he  bought  at  the  old 
price.  The  seller  was  ignorant  of 
this  intended  rise  in  the  price,  and 
of  this  information  from  Londim  which 
the  buyer  possessed.  The  seller 
afterwards  refused  to  deliver :  Held 
him  liable  in  £200  damages,  being 
the  sum  concluded  for,  estimated 
according  to  the  highest  price  of 
whisky  that  could  be  got  at  the 
time  of  pronouncing  decree. — Bos- 
well  V.  Morrison,  20th  July  1812,  p. 
649. 

'  Circumstances  in  which  H  was 
established  by  letters,  &c.  that  the 
appellant  had  come  under  an  obliga- 
tion to  procure  the  respondent,  .a 
commission  in  the  army,  and  having, 
failed  to  do  so,  was  liable  in  a  sum 
equal  to  procure  an  ensign's  eommis* 
sion  at  the  time.  —  Maodooald  v. 
Elder,  24th  July  1811,  p.  642. 
Construction  of  Deeds.  —  Rules  of 
Ditto. — Vide  Entail,  (4),  (5),  et  seq. 
Constructive  or  Actual  DeliTeiy. — 

Vide  Stopping  in  Transitu. 
Conveyance  in  Security. — ^Vide  Dis- 
position in  Security,  (1.) 
Copabtnert. — Vide  Partnership. 
CoPYBiOHT. — Vide  Literary  Property. 
Cruiyb     Fishing.— Circumstances     in 
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wLicli  the  Court  of  Session  were 
held  entitled,  under  the  remit  of  the 
House  of  Lords,  to  regulate  the  con- 
struction of  the  cruiye  dykes,  and 
boxes ;  and  the  construction  and 
position  of  the  inscales,  as  well  as 
the  spars  and  hecks  used  in  such 
fishing.  Affirmed  in  the  House  of 
Lords,  with  the  exception  as  to  the 
cruive  boxes,  which  was  remitted 
for  reconsideration. — Johnstone  and 
Others  y.  Stotts,  kc,  2d  May  1806, 
p.  119. 

Cbuite  Djke. — Vide  Dam  Dyke. 

Custom. — The  Magistrates  of  Aber- 
deen were  in  the  practice  of  exact- 
ing a  duty  in  their  city  weigh-house, 
on  all  tallow,  butter,  and  cheese, 
brought  into  their  market.  The 
question  was,  Whether  this  regu- 
lation, in  reference  to  tallow,  in- 
cluded refined  tallow,  as  well  as  tal- 
low in  the  rough,  and  was  to  be 
exacted  from  freemen  ?  Held,  in  the 
Court  of  Session,  that  it  referred  to 
tallow  refined  as  well  as  unrefined, 
and  to  freemen  as  well  as  unfree- 
men.  In  the  House  of  Lords,  re- 
mitted for  reconsideration,  with  spe- 
cial findings. — IS  till  and  Others  v. 
Magistrates  of  Aberdeen,  1 6th  June 
1810,  p.  313. 

Dam  Dyke. — The  proprietors  of  mills 
had,  in  process  of  time,  altered  their 
check  dyke,  so  as  to  prore  injurious 
to  the  salmon-fishing  of  the  supe- 
rior heritors.  Circumstances  in 
which  it  was  held  that  this  dyke 
must  be  built  and  restored  to  its 
original  state,  at  the  expense  of  the 
proprietors  of  these  mills.  Affirmed 
in  the  House  of  Lords. — l5*cott,  &c.  v. 
Gillies,  ike.,  20th  July  1813,  p.  750. 

Damages  in  Working  Coal,  ( l.)---Vide 
Bankruptcy,  (2.) 

■■  (2.) — A  party  had  acquired 

right  to  an  estate  in  which  there  was 
a  pit  not  then  in  use,  (and  which 
had  remained  so  uncovered  and  un- 
fenced  for  many  years  previous  to 
his  purchase),  situated  at  the  side  of 
a  public  road.  A  passenger,  on 
horseback,  having  on  a  dark  night 


deviated  from  thejpath,  and  fallen 
into  the  pit,  the  question  was.  Whe- 
ther in  law  there  lay  any  relevant 
claim  of  damages  against  the  ap- 
pellant as  owner  of  the  land  in  which 
this  pit  was,  and  whether  he  was  to 
blame  in  not  fencing  the  pit.  Held 
him  liable  in  £800  of  damages. 
Affirmed  in  the  House  of  Lords. — 
Cadell  v.  Blacks,  20th  Feb.  1812, 
p.  567. 

SSame  Case. — In  awarding  this  sum  of 
damages,  the  Court  ordcied  the 
amount  to  be  distributed  among  the 
whole  children  of  the  deceased, giring 
to  each  child  who  was  at  the  date  of 
tiie  decease  under  fourteen  years  of 
age  double  the  share  of  that  child 
who  was  then  above  that  age. — 
Cadell  V.  Blacks,  20th  Feb.  1812, 
p.  567. 

.  (3.)  for  Molestation — Circum- 


stances in  which  damages  were 
given  for  molestation. — ^Vide  Pro- 
perty,  (2.) 

(4.)  for  Nonfulfilment  of  Con- 


tract in  regard  to  a  sale  of  spirits. 
—Vide  Contract  of  Sale. 

-(5.)  for  Injury  done  by  the  land- 


lord to  the  subject  of  the  lease. — 
Vide  Retention  of  Rent. 

Death-Bed.— (1.)  Circumstances  in 
which  the  heir-at-law  was  held  not 
excluded  from  challenging  a  deed 
executed  on  death-bed,  although  she 
was  excluded  by  a  prior  liege  pous- 
tie  deed,  executed  in  favour  of  a 
stranger,  reversing  the  judgment  of 
the  Court  of  Session.  —  Crauford, 
6ic.  V.  Coutts,  6th  August  1803, 
and  14th  March  1806,  p.  73. 

■■  (2.)  A  deed  was  chal- 

lenged, on  the  ground  of  deatli-bed 
and  incapacity,  by  a  party  not  the 
)icir-at-law,  but  by  one  to  whom  the 
same  subject  had  been  disponed  by 
a  previous  deed.  Held  him  entitled 
to  challenge  on  death-bed. — Howie 
V.  Merry,  17th  March  1806,  p.  101. 
(3.)    A    trust-deed   was 


executed  by  John  Duke  of  Rox- 
burghe  in  liege  pousUe^  conveying 
his  heritable  and  moveable  estate  to 
trustees  at  liie  death,  for  these  pur- 
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poses : — Ist,  To  pay  his  debts.  2d, 
To  pay  annuities  and  legacies  ;  and, 
3d,  To  settle  the  residue  on  such 
person  or  persons  as  he  had,  or 
should  afterwards  appoint,  by  deed 
executed  by  him  at  any  time  during 
his  life.  He  executed  on  death-bed 
this  deed  of  instructions  to  his  trus- 
tees, and  this  deed,  in  so  far  as  it 
affected  the  heritable  estate,  was 
sought  to  be  reduced  on  death-bed. 
Held  that,  by  the  trust-deed,  the 
Duke  had  not  divested  himself  of 
the  heritable  estate — that  the  heir- 
at-law's  right  still  existed  until  the 
moment  of  the  Duke*s  death,  and 
that  the  deed  executed  by  the  l)uke 
on  death-bed  was  reducible  in  so 
far  as  his  unentailed  estate  was  con- 
cerned, leaving  it  and  the  trust-deed 
to  have  effect  as  to  the  moveable 
estate. — Wauchope,  Ac.  v.  Ker, 
Ac,  21  St  Feb.  18J2,p.  559. 

Death -Bed. — (4.)  A  disposition  was 
sought  to  be  reduced  on  the  head  of 
death-bed,  to  which  it  was  answered, 
that  the  heir-at-law  was  excluded  by 
a  previous  deed  executed  in  liege 
pousiie — namely,  a  minute  of  sale, 
which  sold  to  the  defender  these 
lands  ;  and  that  the  subsequent  deed 
was  only  in  implement  of  that 
transaction.  Held,  that  as  the  sub- 
sequent deed  was  in  its  nature  a  new 
transaction,  the  previous  sale  must 
have  been  departed  from  and  aban- 
doned by  both  parties,  and  held  by 
them  as  an  incomplete  transaction  ; 
and,  therefore,  the  law  of  death- 
bed applied. — Ranken  v.  Campbell, 
24th  Feb.  J812,  p.  573. 

Decree  in  foro  contradietorio  of  the 
Court  of  Session. — Held  that  a  sus- 
pension of  a  charge  on  such  a  de- 
cree could  only  be  on  consignation 
or  caution. — Allan  v.  De  Vor,  &c. 
24th  March  180(5,  p.  110. 

Deed.  — .  (1.)  In  a  reduction  of 
deeds,  on  the  ground  of  incapacity, 
Held  that  the  granter  was  of  sound 
disposing  mind  at  the  time  he  exe- 
cuted the  settlement  challenged. — 
Frank  v.  Frank,  10th  June  1809, 
p.  278. 


Deed. — (2.)  Vide  Insanitr. 

(3.)  A  deed,  in  order  to  get 

over  the  objection  of  death  bed,  had 
been  vitiated  and  altered  in  its  date, 
and  a  proof  being  allowed,  held  that 
the  deed  challenged  being  vitiated, 
and  its  date  false,  was  null  and  void. 
—Howie  V.  Merry,  l7th  March  1806, 
p.  101. 

(4.)    Circumstances  in  which 


a  deed,  executed  by  the  late  Duke 
of  Roxburghe,  sought  to  be  redu- 
ced on  the  hend  of  incapacity,  was 
sustained,  and  the  reduction  dis- 
missed quoad  the  moveable  succes- 
Bion. — Lady  Essex  and  Lady  Mary 
Ker  v.  Wauchope  and  Others,  17th 
Feb.  1812,  p.  547. 

Delivery,  Actual  or  Constructive. — 
Vide  stopping  in  Transitu  et 
Sale. 

Dereliction. — Vide  Servitude. 

Discharge. — ^Vide  Factor. — Remune- 
ration. 

— ^— -  A  daughter  raised  an  ac- 
tion against  her  brother  intromitting 
with  her  deceased  father's  personal 
estate,  for  her  third  share  of  the  ex- 
ecutry  due  her  as  at  his  death.  The 
brother  refused  payment,  and  claimed 
to  retain  her  share  for  large  advan- 
ces, and  other  sums  made  to  her 
husband  during  the  father's  life. 
Circumstances  in  which  it  was  held, 
that  her  deceahed  father  having  en- 
tered into  a  transaction  and  agree- 
ment with  her  husband,  had  dis- 
charged all  these  claims  for  advan- 
ces, and  that  she  was  entitled  to  her 
third  share  of  the  executry. — Rae 
v.  Newal  or  Kae,  ike,  2d  July  1806, 

p.  127. 

Disposition  insecurity. — (1.)  Caution- 
ers for  a  collector  of  taxes  had,  on 
becoming  security,  procured  from  him 
an  absolute  and  irredeemable  convey- 
ance of  his  heritable  estate,  upon 
which  they  were  infeft.*  It  was  ad« 
mitted  by  them  that  they  had  never 
entered  into  possession,  and  that,  in 
fact,  they  held  the  conveyance  as  a 
security  only  for  any  loss  they  might 
incur  for  the  collector's  intromissions. 
On    his    bankruptcy,    his    trustee 
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brought  a  reduction  of  this  convej- 
ance»  as  granted  in  securitj  of  future 
debt,  and  therefore  void  under  the 
statute  1696,  c.  5.  Hdd  the  con- 
veyance  good  and  not  reducible 
under  the  act,  it  being  ex/acie  an  ab- 
solute and  irredeemable  disposition. 
— Fordyce  v.  Gordon,  4tc^  26th 
March  1807,  p.  165. 

DiSPOsmoK  m  Security (2.)  A  dispo- 
sition of  lands  ex  fade  absolute  and 
irredeemable,  was  granted  to  a  party 
without  any  back  bond.  The  grantor 
of  the  conveyance,  for  many  years 
thereafter,  continued  to  act  in  all  re- 
spects as  proprietor  with  reference  to 
the  lands,  in  lifting  rents,  granting 
receipts  for  these  rents,  and  granting 
leases  of  the  lands ;  and  he  contende^i 
by  these  proofs — of  writings,  of  ac- 
knowledgments, and  admissions  of  the 
grantee,  sufficient  evidence  was  ad- 
duced to  show  that  the  grantee  was 
a  mere  tnistee  or  incumbrancer. 
Held  that  the  disposition  was  abso- 
lute and  irredeemable,  and  that  he 
could  not  redeem  or  claim  the  lands. 
— Douglas,  ike.  V.  Wilson,  8th  May 
1810,  p.  303. 

Domicile. — Vide  lleritable  Debt  et 
Foreign. 

Election  of  Freemen  or  Burgesses. — 
Circumstances  in  whicli  it  was  held 
that  such  election  must  take  place 
at  a  meeting  of  the  town-council 
legally  called,  and  held  for  that  pur- 
pose.— Martin  and  Others  of  the 
Burgh  of  Queensferry  v.  M'Nab 
and  Others,  1st  July  1806,  p. 
126. 

»  of  Professor  in  the  College 

of  5St.  Andrews. — Vide  College. 

>  of  Magistrates  and  Council- 


lors.— Circumstances  in  which  it  was 
held,  that  as  there  was  not  a  mojo- 
rity  of  councillors  present  to  consti- 
tute a  legal  meeting  of  council,  an 
objection  stated  to  the  legality  of 
the  meeting,  on  that  ground,  was 
sustained. — Mastorton  and  Others, 
Bailies  and  Councillors  of  the  Burgh 
of  Culross,  V.  Meiklejohn,  merchant- 
bailie,    and  Others,    councillors  of 


the  said  Bui^b,  22d  March  1810, 
p.  298. 
Election  in  Partnership,  according  to 
the  Law  of  England. — A  firm  in 
Greenock  carried  on  business  under 
the  social  name  of  Hugh  Mathie  and 
Co.  Fleming,  the  appellant,  was  not 
a  partner  in  that  concern,  and  had 
nothing  to  do  with  it  Bnt  he  was 
oonceraed  in  a  foreign  trade,  of 
which  he,  Howie,  (who  conducted 
that  trade  abroad),  and  Hugh  Ma- 
thie and  Co.  were  partners.  Hugh 
Mathie  and  Co.  conducted  the  m- 
reign  trade  in  (Greenock,  and  Flem- 
ing in  London.  Hugh  Mathie  and 
Co.  became  bankrupt,  with  many 
bills  discounted  with  the  respond- 
ent's bank.  The  question  was.  Whe- 
ther Fleming  was  liable,  as  a  part- 
ner, for  bills  discounted  in  the  name 
of  Hugh  Mathie  and  Co.,  and  for 
behoof  of  that  concern.  In  the 
Court  of  Session,  he  was  held  liable, 
upon  the  principle  that  his  conuec- 
tion  with  them  in  the  foreign  ad- 
venture was  such  as  may  have  led 
to  the  belief  that  he  was  a  partner. 
In  the  House  of  Lords,  the  case  was 
affirmed  by  applying  the  doctrine 
of  election,  on  these  principles,  that 
where  several  partnerships,  consist- 
ing of  different  individuals,  carry  on 
business  under  the  same  social  name, 
and  enter  into  negotiable  securities 
under  the  same  signature,  the 
holder  of  such  has  a  right  to  select 
which  of  these  partnerships  he 
chooses  for  his  debtors  ;  but  he  was 
not  entitled  to  take  all  the  partner- 
ships bound  to  him  as  his  debtors. — 
Fleming  v.  M'Nair,  16th  July  1812, 
p.  632. 

Ektail. — (1.)  Held  that  a  deed  of  en- 
tail, granted  by  Sir  Thomas  Ken- 
nedy of  Cassillis  in  1748,  was  altei^ 
able,  and  that  Thomas  Earl  of  Cas- 
sillis had  validly  done  so. — Blane, 
&,c.  V.  Earl  of  Cassillis  and  Others, 
24th  May  1805,  p.  1. 

— (2.)  Obligation  to. — In  exe- 
cuting a  settlement,  in  the  form  of 
an  entail,  a  certain  portion  of  a 
lady's  estate  was  directed  to  be  sold 
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and,  after  paying  debts  and  leg&cies, 
the  Burplus  was  ordered  to  be  laid 
out  in  the  purchase  of  other  parts  of 
the  laud  to  be  entailed.  The  dis- 
ponees  under  this  deed  uplifted  the 
funds,  a  great  proportion  of  which 
consisted  of  heritable  debts  and 
houses,  but  the  money  was  neyer 
applied  in  the  purchase  of  land  as 
directed.  The  forty  years  prescrip- 
tion elapsed.  In  an  action  brought 
to  have  the  money  applied  in  terms 
of  the  obligation  to  entail,  Held, 
that  prescription  of  forty  years  had 
extinguished  the  obligation,  except  as 
to  part  of  the  heritable  estate,  to 
which  a  title  had  been  made  up 
within  the  forty  years,  and  the  debts 
of  which  it  was  composed  received. 
—Vide  Prescription. — Rochied  v. 
Sir  Alexander  Kinloch,  Bart,  and 
Others,  28th  May  1805,  p.  35. 

Entail. — (3.)  An  entail  permitted  the 
heirs  of  entail  to  grant  liferent  in- 
feftments  to  their  wives,  provided 
they  did  not  exceed  the  fourth  part 
of  the  rental,  and  the  same  were  free 
of  former  liferents.  An  heir  exer- 
cised this  power  in  favour  of  his 
wife,  and  died  without  issue,  and 
without  having  made  up  a  feudal 
title  to  the  entailed  estates.  The 
next  heir  passed  by  hhn,  and  served 
heir  to  a  more  remote  predecessor. 
Held  the  deceased's  lady  entitled  to 
her  locality  lands  ;  and  that  he  was 
liable  under  the  act  1695,  c.  24  ; 
regarding  the  passive  titles,  and  that 
the  provisions  of  that  act  applied  to 
apparent  heirs  taking  tailzied  estate, 
as  well  as  those  taking  a  fee  simple 
estate.  —  Guoninghame  Graham  v. 
Countess  of  Glencairn,  iic. — 7th 
July  1806,  p.  134. 

■  (4.)  Destination.     The  maker 

of  an  entail,  after  a  series  of  substi- 
tutions, conveyed  his  estates  and  dig- 
nities  *'  to  the  eldest  daughter  of  the 
'*  said  umquhil  Hary  Lord  Ker,  with" 
'*  out  division^  t^^  their  heirs-male.^* 
Lord  Hary  Ker  had  four  daughters  ; 
and.  in  a  competition  of  brieves. 
Held,  (1.)  That  the  expression, 
^'  eldest  daughter,"  was  not,  accord- 


ing to  the  construction  of  this  deed, 
to  be  confined  to  the  eldest  bom 
daughter,  but  to  be  construed  as  ap- 
plicable to  any  of  the  four  daughters 
of  Lord  Hary  Ker,  whichever  of 
them  might  be  the  eldest  at  the 
time  the  succession  opened,  the 
whole  four  being,  by  the  conception 
of  the  deed,  called  successive  and 
seriatim.  (2.)  There  was  a  prior 
deed  of  nomination  (1644)  which  was 
not  revoked  by  the  later  deed  of 
(1648).  In  it  the  destination  was 
taken  to  the  four  daughters  by  name^ 
and  the  heirs  male  of  their  bodies  / 
but  in  the  latter  deed  (1648)  the 
destination  was  conceived  to  '<  their 
heirs^male'*  Held,  that  by  the  con- 
ception of  this  latter  deed,  the  danse, 
"  their  heirs-^tnale**  was  to  be  con- 
strued as  calling  the  hevr^mcHe  of 
the  body  of  any  of  the  four  daugh- 
ters, whichever  of  them  was  the 
eldest  daughter  at  the  time,  in  pre- 
ference to  the  heir-male  in  general 
or  collateral  heir-male  ;  and  that  it 
was  competent  to  refer  to  the  pre- 
vious deed,  not  for  the  purpose  of 
construing  the  deed  1648,  or  the 
maker's  intention  thereby,  but  to 
collect  from  the  phraseology  and 
language  of  these  instruments  what 
was  the  meaning  of  the  language 
used  in  the  last  deed. — Vide  Pre- 
scription— Bellenden  Ker,  &c.,  and 
General  Ker  v.  Sir  James  Norcliffe 
Innes,  Bart,  &c.  15th,  16th,  and 
19th  June  1^09;  and  20th  June 
1810,  p.  320. 
Entail.— (5.)  Reduction. — A  reduc- 
tion was  brought  of  deeds  executed 
on  the  ground  that  tliey  were  an  al- 
teration of  the  order  of  succession 
contained  in  the  entail  of  the  estates, 
kc.  There  were  two  clauses  of  des- 
tination in  the  entail,  by  which  dif- 
ferent classes  of  heirs  were  called. 
After  i\\e  first  clause  of  destination 
there  followed  the  prohibitoiy,  irri- 
tant, and  resolutive  clauses,  which 
were  made  to  apply  to  the  heirs  in 
that  clause,  by  the  terms  **  before 
**  and  above  mentioned.*'  It  iras 
thence  contended  that  the  prohibi- 
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tioD  against  alteriog  the  order  of 
saccession  was  made  only  to  apply 
to  the  heirs  of  tailzie  called  by  the 
first  clause  of  destination,  but  not  to 
those  called  by  the  second  clause  of 
destination  ;  and.  therefore,  that  the 
last  Duke  of  Roxburgh e,  who  suc- 
ceeded under  the  latter  clause,  was 
not  bound  by  the  prohibitions.  Held 
that  the  second  clause  of  destination 
was  to  be  viewed  as  a  continuation  of 
the  first,  and  that  the  prohibitory 
clause,  against  altering  the  order  of 
succession  must  be  held  to  apply  to 
the  whole  heirs  of  tailzie,  and  the 
heirs  in  the  second  clause  to  be 
Tiewed  as  heirs  of  tailzie,  to  whom 
these  prohibitions  applied.  (2.)  It 
was  farther  contended  that  the  pro- 
hibitory clause,  if  it  did  apply,  was 
not  in  itself  sufficient  to  prohibit  the 
alteration  of  the  order  of  succession, 
conceived  in  these  words :  •*  Nor  to 
**  do  any  other  thing  to  the  hurt  and 
*•  prejudice  of  thir  presents,  and  of 
*'  the  foresaid  tailzie  and  succession, 
**  in  hail  or  in  part/'  Held,  these 
words  were  sufficient  to  protect  the 
alteration  of  the  order  of  succession 
as  in  a  question  between  heirs.  (3.) 
A  defence  was  stated  to  the  reduc- 
tion, setting  forth,  that  as  Duke  Wil- 
liam was  the  last  heir  of  the  tailzied 
destination,  he  did  not  hold  the 
estates  fettered  with  limitations  in 
favour  of  any  other  heir,  (Lady 
Jane's  descendants  having  termina- 
ted with  him,  and  the  destination  to 
the  "eldest  daughter"  being  con- 
fined to  her  alone),  but  that  he  held 
a  fee  simple  estate,  and  was  entitled 
to  make  the  entail  and  trust  deed 
in  favour  of  the  appellants.  Defence 
repelled. — Bellenden  Ker,  Ac.  v. 
*Sir  James  Norcliffc  Innes  and  Gene- 
ral Ker,  15th,  16th,  and  19th  Juno 
1809;  20th  June  1810.  and  bth 
June  1811,  p.  361— Vide  Feu 
Cause  for  another  branch  of  this 
case. 
Entail. — (6.)  The  question  in  the  Cul- 
dares  entail  was.  Whether  the  party 
first  called  in  the  entail  was  an  in- 
stitute, or  an  heir  of  tailzie  ?  In  the 


Jirst  part  of  the  entail,  (oominatioo 
of  the  heirs  of  tailzie),  he  was  called 
expressly  as  an  heir  of  tailzie,  bot 
in  the  latter  part  of  the  deed  of  dis- 
position he  was  called  as  an  insti- 
tute or  fian  Held  him  not  aubject  to 
the  fetters  of  the  entail.  Affirmed 
in  the  House  of  Lords. — ^Mensies  v. 
Beresford,  orMemdes,  ^c,  2l8t  July 
1811,  p.  522. 

Entail  (7.)  Destination. — An  entail, 
after  calling  certain  snbstitntea,  call* 
ed,  failing  them,  "  the  eldest  doch- 
**  ter  of  the  said  Lord  Hary  Ker, 
**  without  division,  and  yr  aires 
«*  male."  Lord  Hary  Ker  had  four 
daughters,  and  it  was  held,  both  in 
the  Court  of  Session  and  Honse  of 
Lords,  that  this  destination  was  not 
to  be  confined  to  the  eldest  bom 
daughter,  but  applicable  to  the  whole 
four  daughters,  whichever  of  them 
might  be  the  eldest  at  the  time  the 
succession  opened.  Lady  Essex 
Ker,  who  was  a  female  descendant 
of  the  body  of  Lady  Jane  Ker  and 
Sir  William  Drummond,  did  not  dis- 
pute this ;  but  she  stated  that  the 
term  eldest  daughter  was  capable  of 
a  more  extended  meaning,  and  to 
mean,  in  the  technical  language  then 
in  UbO,  an  *'  heir  female"  however 
remote,  under  which  category  she 
was  entitled  to  succeed,  as  the  eldest 
heir  female  of  Hary  Lord  Ker  for 
the  time  being.  The  Court  held  her 
claim  inadmissible.  Affirmed  in 
the  House  of  Lords. — Lady  Essex 
Ker  V.  Sir  James  Norcliffe  Innes, 
Bart^  General  Ker,  and  Bellenden 
Ker,  26th  Feb.  1812,  p.  579. 

(8.)   The  Roxburghe    entail 

contained  strict  prohibitory  clauses 
against  alienation,  contracting  of 
debt,  or  doing  any  dee^  whereby  the 
estate  might  be  adjudged,  or  doing 
any  other  thing  to  the  hurt  and  pre- 
judice of  the  said  tailzie  and  succes- 
sion ;  but  "  reserving  always  liberty 
*^  to  the  said  heirs  of  tailzie  to  grant 
'*  ieus,  tacks,  and  rentals  of  such 
^'  parts  and  portions  of  the  said  cs- 
*^  tate  and  living  as  they  shall  think 
*^  fitting,  providing  the  same  be  not 


INDEX  OF  MATTERS. 


795 


•«  granted  in  hurt  and  diminution  of 
"  the  rental."  An  heir  of  entail 
having  granted  sixteen  separate  feus 
of  the  whole  estate :  Held,  in  a  re- 
duction of  these  feus,  that  this  was 
not  a  proper  exercise  of  the  reserved 
powers  in  the  entail.  In  the  House 
of  Lords,  case  remitted  for  reconsi« 
deration,  and  with  special  directions. 
— Bellenden  Ker  v.  Sir  James  Innes 
Ker,  Bart.,  <kc.,  6th  July  1812,  p. 
609.— Vido  Infra,  (10.) 
Entail. — (9.)  In  the  entail  of  Neidpath 
there  were  clauses  prohibiting  the 
heirs  of  entail  to  '^  sell,  alienate, 
"  wadset,  and  dispone  any  of  the 
"  said  lands," — but  allowing  tacks 
to  be  made  of  the  lands  for  the 
lifetime  of  the  heir,  "  the  same 
*'  always  being  set  without  evident 
"  diminution  of  the  rental."  The 
late  Duke  of  Queensberry  granted  a 
lease  of  Wakefield  for  ninety-seven 
years,  at  a  rent  of  £86.  15s.  2d., 
receiving  at  same  time  from  the  ten- 
ant a  grassum  of  £318.  The  ques- 
tion was,  Whether  this  long  lease 
was  not  an  alienation  of  the  lands  ? 
Held  that  it  was  an  alienation. 
Affirmed  in  the  House  of  Lords. — 
Duke  of  Queensberry's  Executors  v. 
Earl  of  Wemyss  and  March,  10th 
Dec.  1813,  p.  758. 
■  (10.)  In  the  same  case  as  No. 

8,  supra,  the  question  being  remitted 
to  the  Court  of  Session,  that  Court 
adhered  to  their  former  interlocutor, 
setting  aside  these  feus  on  special 
grounds  set  forth  by  them.  The 
House  of  Lords  affirmed  this  judg- 
ment on  these  grounds, — that  they 
could  not  be  considered  as  properfeus 
made  according  to  the  true  meaning 
of  the  entail,  or  in  the  due  exercise 
of  the  powers  therein,  nor  made  with 
any  view  to  the  rational  management 
of  the  estates ;  and  that  the  whole 
deeds  and  instruments  sought  to  be 
reduced,  when  considered  as  a  whole, 
were  to  be  taken  as  alienations  and 
as  alterations  of  the  order  of  succes- 
sion, under  the  colour  of  creating 
feus. — Bellenden  Ker  v.  Duke  of 
Roxburghe,  18th  Dec.  1813,  p.  768. 


Error  in  Fact  and  Law. — Circno^ 
stanoes  in  which  the  cautioner  iiT  a 
bond,  was  held  entitled  to  relief 
against  one,  who  oame  under  an  obli- 
gation to  relieve  him  after  the  ex- 
piry of  the  septennial  limitation ;  and 
this,  though  the  obligation  was 
granted  in  ignorance  of  the  fact  and 
law,  that  the  bond  was  gone  as  a  va- 
lid bond  against  the  cautioner,  in  re- 
spect of  the  septennial  limitation, 
— Henderson  v.  Ramsay  and  Others, 
22d  July  1806,  p.  155. 

Evidence. — ^Vide  Proof — Parole  et 
Witnesses. 

ExBCUTRT.— A  daughter  raised  an  ac- 
tion against  her  brother,  who  int'ro* 
mitted  with  her  deceased  fathers 
personal  estate,  for  her  third  share 
of  the  executry  due  her  as  at  his 
death.  The  brother  refused  pay- 
ment, and  claimed  to  retain  her 
share  for  large  advances  and  other 
sums  made  to  her  husband  during 
the  father's  lifetime.  Circumstan- 
ces in  which  it  was  held,  that  her 
deceased  father  having  entered  into  a 
transaction  and  agreement  with  her 
husband,  had  discharged  all  these 
claims  for  advances,  and  that  she 
was  entitled  to  her  third  share  of  the 
executry. — Rae  v.  Rae  or  Newal, 
2d  July  1806,  p.  127. 

Execution  of  Deed. — ^Vide  Witnesses 
et  Solemnities. — Held  (1.)  that  a 
deed  fell  to  be  sustained  as  regularly 
executed,  although  one  of  the  wit- 
nesses ex  intervallo  deponed  that  he 
did  not  see  the  granter  subscribe, 
nor  hear  him  acknowledge  his 
subscription.  (2.)  That  the  act, 
or  the  practice  under  the  act,  in 
regard  to  the  execution  of  deeds,  did 
not  require  that  the  witnesses  should 
adhibit  their  subscriptions  in  the 
same  room  with,  and  in  the  presence 
of  the  granter. — Frank  v.  Franks, 
10th  June  1809,  p.  278. 

Factor — (Remuneration.)  —  A  factor 
received  a  fixed  salary  named  in  hb 
factory.  He  continued  for  thirty 
years  to  act ;  and,  on  the  duties  being 
increased,  the  Earl  converted  the  sa- 
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larj  into  a  bond  of  ammitj  for  life. 
During  this  whole  period  of  his  ser- 
rice,  aonual  accoaats  were  given  in, 
inclading  his  salary  of  £100,  and 
discharges  mutaally  granted,  without 
anj  other  claim  being  made.  In  a 
claim  made  bjr  him  for  remunera- 
tion for  services  unconnected  with 
his  faccorj,— Held  that  ho  could  not 
legally  claim  such  remuneration.^ — 
Rose  T.  Earl  of  Fife,  25th  April 
1806,  p.  115. 

FxB  and  Liferent. — A  destination  in 
a  settlement  was  conceived  «  to 
**  Thomas  Thomson,  my  son,  in  life" 
**  rent,  for  his  liferent  use  aUenarly^ 
*^  and  to  heirs  whomsoever  of  his 
**  body  ;  whom  failing  him  and  his 
**  heirs,  to  the  said  Catherine  and 
**  Elisabeth  Thomson,  my  daughters, 
**  in  liferent,  for  their  liferent  use 
*'  only  ;  and  to  their  children  equally 
*<  among  them  in  fee."  Held  the 
fee  to  be  in  the  daughters'  children, 
and  a  liferent  only  m  Thomas  Thom* 
Bon. — Thomson  v.  Thomson,  1 4th 
Dec.  1812,  p.  654. 

Feu- Right. — Vide  Lease. 

Pkuino^  Powers  of.— Vide  Entail,  (8.) 

Fictitious  Vote.  —  Vide  Freehold 
Qualification. 

Fishing. — ^Vide  Cruive  Fishing. 

Vide  Dam  Dyke. 

FoBEiON. — (1.)  Held  that  a  person  bom 
an  alien  of  a  father  originally  a  native 
of  Scotland,  and  who  had  emigrated 
to  America,  but  had  succeeded  to 
heritable  estate  in  Scotland,  could 
not  plead  the  subsequent  marriage 
of  his  parents  as  a  legitimation  of 
the  previously  bom  children,  in  order 
to  permit  him  to  succeed  to  that 
estate  in  Scotland. — Shodden,  &c. 
y.  Patrick,  3d  March  1808,  p.  194. 

(2.)  An  heritable  bond  was  grant- 
ed over  a  deceased  testators  estate  in 
Scotland*  He  had  died  domiciled 
in  England,  after  making  a  will  in 
the  English  form,  leaving  the  heri- 
table estate  to  the  heir-at-law,  and 
his  moveable  estate  to  executors,  un- 
der a  burden  of  paying  ''  all  my 
**  lawful  debts."  Held  this  clause 
insufficient  to  exempt  the  heir-at- 


law  taking  ihe  heritable  eaUlefimm 
payment  of  the  debt  with  which  it 
was  burdened ;  and  also  held  diat 
though  the  deceased  died  domiciled 
in  England,  and  heritable  bonds 
were  a  burden  there  on  those  taking 
the  ezecutty,  yet  that,  in  taking  the 
heritable  estate  in  Soo4laod,  he  must 
take  it  aabjeet  to  its  burdens,  and 
according  to  the  law  applicable  to 
heritable  estate  in  Scotlaiid« — ^Frazer 
V.  Spalding,  &C.,  20th  July  1812, 
p.  642. 

Faebiiold  Qualification.  —  Objections 
were  stated  to  the  claun  of  a  party 
claiming  to  be  enrolled  as  a  voter. 
The  Court  of  Sesuon  sustained  the 
objections  without  taking  or  ordering 
any  proof  as  to  the  fictitious  nature 
of  the  claim.  In  the  House  of  Lords 
the  case  was  remitted  with  liberty  to 
receive  such  evidence. — ^The  Hon. 
Chailes  Flenung  v.  6.  VL  Drummond 
and  Others,  23d  July  1811,  p. 
537. 

Faaud. — One  of  the  grounds  of  reduc- 
tion for  setting  a«ide  a  deed  was 
fraud  ;  circumstances  in  which  this 
ground  of  reduction  was  not  made 

out Frank  y.  Frank,  10th  June 

1809,  p.  278. 

Glebe.  ~Vide  Manse  and  Glebe. 

Habit  and  Repute. — ^Vide  Propioquitj. 

HfiBBS  Masculus  et  Linese.  —  In  a 
service  under  such  a  character,  what 
does  it  denote  and  camprchend  ? — 
Vide  Service,  (1.)  and  (2.) 

Heibs. — Relief  among  Them. — Vide 
Heritable  Debt. 

Heib  of  Tailzie.— Vide  Entail,  (6.) 

Apparent, — An  apparent  heir  of 

entail  possessed  the  entailed  estate 
for  many  years,  without  completing 
his  feudal  title.  The  entail  permit- 
ted the  heirs  of  tailzie  to  grant  life- 
rent infeftments  to  their  wives,  not 
to  exceed  a  fourth  of  the  rent  of 
the  said  lands,  and  provided  the 
same  were  free  from  former  life- 
rents. He  graikted  a  liferent  locality 
to  his  wife,  and,  after  his  death,  it 
was  objected  that  the  estate  could 
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not  be  affboted  by  the  debts  or  deeds 
of  the  hoir  in  possession  unless  he 
was  feudally  infeft, — that  the  statute 
1695  did  not  infringe  on  this  rule^ 
that  apparent  heirs  of  tailzie  could 
not  so  burden  the  estate,— that  the 
statute  1695  did  not  apply  to  them 
or  to  tailzied  estate,  but  only  to  fee 
simple  estate :  Held  him  bound  to 
grant  a  disposition  of  the  locality 
lands  to  the  Countess. — Graham  v. 
Countess  of  Glencaim,  &c.,  7th  July 
1806,  p.  134. 

Heir  Male. — Held  that,  by  the  concep- 
tion (^  the  Roxburghe  deed  of  entail, 
the  terms  "  their  heirs  male  '*  were 
to  be  construed  as  heirs  male  of  the 
body — General  Ker  and  Bellenden 
Ker  y.  Sir  James  Norcliffe  Junes, 
20th  June  1810,  p.  320. 

of  Line. — ^Vide  Prescription  et 

Service. 

Female. — In  the  Roxburghe  en- 
tail, Lady  Essex  Ker  contended  that 
the  terms  *'  eldest  daughter"  used  in 
the  entail,  meant,  according  to  the 
technical  language  used  at  the  time 
the  entail  was  made,  an  *'  heir  female" 
however  remote  ;  and  under  this  de- 
scription she,  as  eldest  heir  female  of 
Hary  Lord  Ker,  and  a  descendant  of 
the  body  of  Lady  Jane  Ker  and  Sir 
William  Drummond,  was  entitled  to 
succeed  to  the  Roxburghe  estates 
and  dignities.  The  Court  and  House 
of  Lords  repelled  this  claim. — 26th 
February  1812,  p.  579. 

Whatsoever.  —  Mr.    Bellenden 


Ker,  a  competitor  for  the  Roxburghe 
estates  and  dignities,  stated  that  as 
Duke  William  was  the  last  heir  of 
the  tailzied  destination,  he  did  not 
hold  the  estates  fettered  with  limita- 
tions in  favour  of  any  other  heir, 
(Lady  Jane's  descendants  having  ter- 
minated with  him,  and  the  destina^ 
tion  to  the  eldest  daughter  being 
confined  to  her  alone),  but  that  he 
held  a  fee  simple  estate,  and  was 
entitled  to  make  the  new  entail  and 
trust  deed  in  favour  of  the  appel- 
lants. This  plea  was  repelled. — 
Ker  y.  Sir  James  Norcliffe  Innes, 
8th  June  1811,  p.  362. 


Hbritablb  or  Moveablo.-p-Ia  comput- 
ing the  legitim,  of  a  daughter,  her 
deceased  father's  estate  consisted  of 
his  interest  in  a  copartnery  conoern, 
carried  on  by  him  and  his  son.  A 
great  proportion  of  the  company  pro- 
perty consisted  of  heritable  estate, 
such  as  a  dock  and  a  ropery  work, 
both  of  which,  it  was  alleged,  was 
connected  with  their  business  of  ship 
builders.  There  were  other  houses 
not  so  connected  with  the  business. 
The  copartnery  was  dissolved  by  the 
death  of  the  father ;  and  the  question 
was,  Whether  the  heritable  estate, 
and  what  part  of  it,  could  be  viewed 
as  moveable  estate,  so  as  to  entitle 
the  daughter  to  include  it  within  the 
claim  of  her  legitim  ?  The  Court  of 
Session  held  it  to  be  moveable,  and 
subject  to  her  legitim.  In  the  House 
of  Lords  this  part  of  the  case  remit- 
ted for  reconsideration,  Lord  Eldou 
expressing  doubts  about  it ;  and 
stating  that  he  would  have  decided 
the  question  according  to  the  law  of 
England,  had  the  decisions  in  that 
country  been  uniform  on  the  point. 
— Kirkpatrick  (formerly  Balfour)  v. 
Sime.  22d  July  1811,  p.  525. 

Debt. —  The  heir  to  the  heri- 
table estate,  on  which  there  was  a 
burden  of  £2000,  contended  that  as 
by  the  deceased's  will  the  executor 
was  taken  bound  *'  to  pay  all  my 
**  just  and  lawful  debts,"  that  he  had 
a  right  to  be  relieved  by  the  execu* 
tor  of  this  heritable  debt,  which  was 
the  only  debt  owing  by  the  deceased* 
Held  him  not  entitled  to  such  relief, 
and  that  he  must  take  the  heritable 
estate  with  all  its  burdens,  unless 
the  deceased  had  expressly  exempted 
him  from  these,  which,  in  this  case, 
had  not  been  done.  —  Frazer  v. 
Spalding,  kc.^  20th  July  1812,  p. 
642. 

— —Security. — ^Vide  Disposition, 

HoMOLOOATiOK. — A  daughter  claimed 
her  legitim  tweuty-one  years  after 
her  father's  death.  By  his  settle- 
ment she  was  left  an  annuity  of  £50 
per  annum ;  which  was  never  paid 
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Parole. — (1.)  Observed  that  the  want 
of  ^be  (I  Ate  of  a  deed  which  had  been 
vitiated,  could  not  be  supplied  by 
parole,  and  still  less  the  vitiation  of 
a  date.  —  Howey  v.  Merry,  17th 
March  1806,  p.  lOl. 

(2.)  In  a  judicial  sale  of  land 

by  lots,  the  articles  of  roup  gave  a 
different  description  of  the  bounda- 
ries from  what  was  contained  in  the 
plan  prepared  for  the  sale,  and 
which  marked  out  the  boundaries. 
It  was  stated  that  the  judicial  pro- 
ceedings in  the  sale  specially  refer- 
red to  the  plans  of  the  cstato.  Pa- 
role proof  was  allowed,  in  which  the 
surveyors  were  examined,  though  it 
was  contended  that  the  description 
of  the  boundaries,  as  contained  in 
the  articles  of  roup,  could  not  be 
affected  by  those  plans  and  such 
proof. — Glassel  v.  Earl  of  Weniyss, 
22d  March  1806,  p.  304. 

(3.)  In  cases  of  propinquity, 


parole  testimony  of  genercd  report, 
and  habit  and  repute  allowed. — 
Richan  y.  Trail,  kc,  I  st  July  1808, 
p.  239. 

(4.^  Vide  Witness. 

(5.)  Circumstances  in  which 


a  trust  was  allowed  to  be  proved  by 
facts  and  circumstances,  and  the 
correspondence  of  the  parties,  in 
regard  to  a  lease  granted  to  the 
trustee  ex  facie  absolute.  Affirmed 
in  the  House  of  Lords. — Gordon, 
<fcc.  V.  Touch,  13th  Feb.  1810,  p. 
286. 

(6.)   It  was  argued  that  a 


marriage,  celebrated  by  the  party 
declaring  before  witnesses  (his  own 
servants)  that  the  female  who  resid- 
ed with  him,  and  who  was  then 
present,  was  his  wife,  and  her 
children  his  lawful  children,  and 
taking  them  to  witness  to  this 
declaratory  act,  was,  like  a  pro- 
mise of  marriage,  incapable  of  being 
proved  by  parole  alone,  without  some 
writing  or  acknowledged  solemnity 
to  support  it.  Held  that  parole  was 
competent. — Vide  Proof. — M^Adam 
v.  Walker,  21st  May  1813,  p.  675. 
(7.)  In  a  claim  made  for  exclu- 


sive right  to  a  road,  parole  evidence 
was  allowed  to  prove  that  his  predeeeft- 
8or  had,  along  with  another  party, 
purchased  the  ground  for  tho«  road. 
Held  this  parole  evidence  insufficient 
against  the  respondents^  possession 
and  use  of  the  road  as  a  part  and 
pertinent  of  their  property. — Smyth 
V.  Allan,  ike,  10th  May  1813,  p. 
669. 
Pautxership. —  (1.)  A  father  and 
son  were  in  partnership .  together  as 
shipbuilders.  After  the  fat)ier*8 
death,  which  dissolved  the  copart- 
nery, held  that  certain  heritable 
subjects,  though  feudally  vested  in 
the  fathers  name,  as  an  individual, 
belonged  to  the  partnership,  and  as 
such  were  to  be  held  as  moveable 
estate  in  a  question  of  succeasioo, 
and  thei^fore  subject  to  legitim. 
In  the  House  of  Lords,  this  point 
was  remitted  for  reconsideration, 
with  doubts  expressed. — Kirkpatrick 

S formerly    Balfour)  y.    Sime,    22d 
fuly  1811,  p.  525. 

(2.)    The    partnership   of 

Hugh  Mathie  and  Co.  consisted  of 
three  individuals,  who  carried  oo 
business  in  Greenock.  They  had  an 
interest  in  a  separate  adventure  or 
concern  with  other  individuals  at 
Nassau,  one  of  whom  was  Fleming 
in  Greenock,  the  other  Howie  in 
Nassau.  Hugh  Mathie  and  Co. 
managed  the  foreign  business  in 
Greenock.  Hugh  Mathie  and  Co. 
became  bankrupt,  with  bills  doe  to 
the  Bank  of  Scotland  at  Greenock, 
where  Mathie  had  discounted  them. 
The  question  was,  Whether  Fleming 
was  a  partner  of  the  company  of  Hugh 
Mathie  and  Co.,  and  liable  on  these 
bills  ?  Held  him  liable  for  three  of 
them,  upon  the  principle  that  liis 
connection  with  them  in  tlie  foreign 
adventure  was  such  as  led  to  the 
belief  that  he  was  a  partner,  and 
made  him  liable  as  such.  In  the 
House  of  Lords  the  case  was  affirm* 
ed,  but  by  applying  the  doctrine  of 
election  to  the  case. — Fleming  v. 
M'Nair,  16th  July  1812,  p.  632. 

— (3.)  In  the  circumstances 
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Liferent  and  Fee. — ^Vide  Fee  and 
ijiferent. 

LiTERART  Property. — Actions  of  in- 
terdict and  damages  were  brought 
by  parties  in  right  to  the  copyright 
of  the  Works  of  Bums  the  Poet, 
which,  after  the  publication  of  Dr. 
Currie's  edition,  had  been  pirated  and 
published  by  the  respondent,  a  print- 
er and  publisher  in  Edinburgh.  The 
book  Jiad  not  been  entered  at 
Stationer's  Hall,  and  the  Court  of 
Session  held,  that  the  only  protection 
lay  in  the  statutory  penalties  ;  and  if 
the  book  was  not  entered  in  Station- 
ers Hall  no  action  was  competent 
at  common  law  for  indemnification 
or  protection.  In  the  House  of 
Lords  this  judgment  was  reversed 
by  a  special  declaration,  stating  that 
though  the  work  was  not  so  regis- 
tered, yet  that  the  parties  had,  for 
the  term  specified  in  the  statute,  a 
right  vested  in  them,  entitling  them 
to  maintain  a  suit  for  damages,  and 
also  to  interdict  in  case  of  the  yiola- 
tion  of  that  right.  —  Oadell  and 
Dayies  v.  Robertson,  16th  July  181 1, 
p.  493. 
LocATio  Operarum. — Vide  Factor. 

Magistrates. — Held  the  Magistrates 
of  Kirkcudbright  liable  for  the  e- 
scape  of  a  debtor  from  prison,  al- 
though they  alleged  that  there  was 
no  defect  in  the  prison,  no  ci/^pa  on 
their  part,  and  no  carelessness  nor 
want  of  vigilance  on  the  part  of  the 
jailor ;  and  that  the  escape  had  bean 
effected  only  by  the  most  powerful 
forces  having  been  applied. — Magis- 
trates of  Kirkcudbright  v.  Affleck, 
20th  March  1809,  p.  254. 

Makbb  and  Glebe. — ^Held  that  a  minis- 
ter of  a  parish,  chiefly  situated  vrithin 
the  royal  burgh  of  Dunfermline, 
with  a  landward  part,  was  entitled 
to  have  a  manse  designed  to  him, 
together  with  a  glebe  of  four  acres 
of  arable  land,  and  a  grass  glebe 
sufficient  to  pasture  two  cows  and  a 
horse,  and  that  the  sums  which  a 
predecessor  in  the  incumbency  had 


agreed  to  accept  in  lieu  of  these  did 
not  shut  out  this  claim. — Earl  of 
Elgin  V.  M'Lean,  9th  March  1812, 
p.  593. 

Mansb. — A  manse  had  got  into  disre- 
pair, and  certain  proceedings  had 
been  instituted  before  thepresbyteiy, 
with  the  view  of  having  it  repaired, 
which  was  ordered  and  done  accord- 
ingly. Thereafter  the  heritors  ap- 
plied to  have  the  manae  declared  a 
free  manse.  The  presbyteiy  declar- 
ed the  '*  manse  and  its  offices  are 
'*  sufficient.**  The  question  was, 
Whether  the  manse,  under  this  find- 
ing, was  declared  a  free  manse,  so  as 
to  throw  the  burden  of  subsequent 
repairs  on  the  minister  during  his  in- 
cumbency. Held  that  the  manse 
had  not  been  declared  a  free  manse, 
and  that  the  heritors  were  liable  in 
further  repairs. — Duke  of  Hamilton 
V.  Scott,  14th  July  1813,  p.  745. 

Marbugb  (Constitution  oQ.  —  (I.) 
Circumstances  in  which  a  man 
made  a  declaration  of  marriage 
with  a  person  then  living  with 
him,  and  who  had  bom  him  two 
children,  and  who  was  pregnant  with 
a  third,  by  declaring  before  witnesses, 
called  in  to  witness  the  ceremony, 
that  he  '*  took  them  to  witness  that 
**  this  is  his  lawful  married  wife,  and 
•*  the  children  by  her  his  lawful 
*<  children,"  and  this  declaration  be- 
ing assented  to  on  the  other  part, 
was  held  as  a  lawful  marriage.  (2.) 
The  gentleman  having  shot  himself 
a  few  hours  thereafter,  the  plea  of 
insanity  was  set  up  against  the  mar- 
riage, but  held  this  was  not  proved. 
—Vide  Proof.— M'Adam  v.  Walker, 
21st  May  1813,  p.  675. 

Mental  Incapacity. — ^Vide  Reduction. 

Minority. — Vide  Prescription. 

Mismanagement  of  Bankrupt  Estate. 
— ^Vide  Bankruptcy. 

MisBEPRESBNTATioN. — Vide  Cautioner. 

Mortification. — Vide  Trust  Uses. 

Navigable  Rivers. — ^Vide  Property  (I .) 
Neglect. — ^Vide  Magistrates. 


804 


INDEX  OF  MATTERS. 


mider  the  original  conveyance.    The 
appellant  contended  that  the  inves- 
titure   having    been    conceived    in 
favour  of  heirs  of  line  for  the  last 
seventy  years,  the  limited  title  had 
been  wrought  off  by  the  unlimited 
title  by  force  of  prescription,  and 
she  had  right  to  succeed  as  heir 
portioner    along    with    her    sister. 
Held  that  there  were  no  termini  ho" 
biles  for  prescription  of  the  charter 
1702,  that  charter  being  still  extant, 
and  unlinlited   in  its  nature,    and 
these  retours  of  service  to  be  con- 
strued as  conformable  thereto,  and 
carrying  the  original  unlimited  title ; 
and,  therefore,  whenever    one  has 
two  unlimited  titles  in  his  person, 
he  is  supposed  to  possess  on  both. — 
Durham  v.  Durham,  5th  Mar.  1811, 
p.  482. 
Pboof. — In  the  proof  of  a  marriage, 
the  plea  of  insanity  was  stated  as 
incapacitating  one  of    the  parties 
from  validly  entering  into  such  a 
contract,  and  a  proof  of  that  insanity 
was  allowed.    In  the  course  of  tak- 
ing the  proof,  the  appellant  attempt- 
ed to  prove  constitutional  tendency 
to  insanity  in  the  deceased's  family, 
by  offering  evidence  as  to  the  in- 
sanity of  his  progenitors,  but  the 
Court  of  Session  held  it  incompetent 
to  prove  the  insanity  of  M*Adam  by 
such  facts.     In  the  House  of  Lords 
the  Lord  Chancellor  found  it  un* 
necessary  to  dispose  of  this  point  in 
the  case. — M*Adam  v.  Walker,  21st 
May  1813,  p.  675. 
Fropertt  on  Banks  of  a  Public  River. 
— (1.)  An  interdict  was  brought  by 
the  respondent,   with  a  declarator 
brought  by  the  appellants,  to  have 
it  declared  that  the  Carron,  being  a 
public  navigable  river,  all  his  Ma- 
jesty's lieges  navigating  this  river 
had  right  to  use  the  banks  thereof, 
as  far  as  necessary  for  the  purpose 
of  navigation,   and   that,  past   the 
memory  of  man,  a  tracking  path  had 
been  used  for  towing  the  vessels  on 
both  sides  of  the  Carron,  and  that 
mooring  posts  had  been  placed  on 
these  banks  to  serve  the  same  pmv    • 


pose.    Tlie  Court  of  Session,  after 
proof  taken,   held  that  there  was 
established  a  right  of  towing   and 
tracking  vessels  on  both  banks  of 
the  Carron,  with  the  exception  of  a 
part  marked  out,  belonging  to  the 
respondent,  as  to  which  there  seem- 
ed to  have  been  some  int€;rruption 
acquiesced  in  by  the  public     In  the 
House  of  Lords,  held  that  the  right 
of  tracking  on  the  north  side  of  the 
river,  where  this  excepted  part  lay, 
was  as  good  as  on  the  south  side ; — 
that  there  was  a  clear  right  of  track- 
ing on  both  sides  in  point  of  law ; 
but  that  the  acquiescence  of  the  par- 
ties (public)  may  have  sliut  them 
out  from  the  part  excepted.    (2.) 
Held  that  the  appellants  were  entit- 
led to  have  mooring  posts  on  this 
part  so  excepted,  and  that  they  were 
not  liable  to  bear  any  part  of  the  ex- 
pense in  keeping  up  the  sea  dykes 
or  mooring  posts. — Carron  Company 
T.  Ogilvie,  7th  March  1806,  p.  61. 
Propert  t  —-{2)  A  declarator  was  raised, 
together  with  separate  actions  of  in- 
terdict and  damages  for  molesta- 
tion against  the  appellants,  to  have 
it  found  that  they  had    no  right 
of  property,   or  right  of    common 
or  pasturage,  or  casting  fuel,  feal,  or 
divot,  over  the  respondents'  lands  of 
Alyth  and  the  lands  of  Drumheads, 
^c,  and  to  declare  the  lines  of  the 
march  which  divided  these  from  the 
appclluiits*  lands  of  Kilry,  and  to  or« 
dain  not  to  molest  them  in  their  pos- 
session, and  for  damages  for  molesU- 
tion.   The  defence  was  chiefly  rested 
on  immemorial  possession  had  by  the 
appellants  and  their  tenants,  and  no 
exclusive  title  by  the  respondents: 
Held,  though  the  proof  of  possession 
on  both  sides  was  contradictory,  jet, 
from  the  presumptive  real  evidence 
arising  from  the  state  of  the  natural 
marches  on  hill  grounds,  the  respon- 
dents had  made  out  their  right,  and 
were  entitled  to  interdict  and  to  ds- 
mages  for    molestation. — ^Whitson, 
ibc  V.  Sir  James  Ramsay,  ^,  14th 
April  1813,  p.  664. 
—  (3.)  A  party  claimed  exdu- 
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Bive  rigbt  to  a  stripe  of  ground  along 
a  ditch  or  wall,  and  also  to  a  piece 
of  moss  ground,  as  part  and  perti* 
nent  of  his  property.  He  held  a 
bounding  charter,  and  failed  to  proye 
forty  years'  possession :  Held  that 
he  had  no  right. — Smith  v.  Allan, 
ike,  10th  May  1813,  p.  669. 

Pbopertt  in  Church. — ^.)  A  party  of 
the  Seceders  Body  of  rerth  conceir- 
ing  that  the  other  part  of  their  body 
were  departing  from  their  original 
principles,  by  altering  the  formula 
of  their  church,  respecting  the  power 
of  the  civil  magistrate,  separated 
themselves,  and  claimed  the  church 
and  session-house  as  the  adhering 
body  of  the  church.  Held  that  nothing 
had  yet  been  done  to  alter  the  for- 
mula by  the  other  party,  and  there* 
fore  that  the  church  remained  with 
them.  On  appeal  to  the  House  of 
Lords,  the  case  was  remitted  for  re- 
consideration. —  Craigdallie  and 
Others  V.  The  Rev.  J.  Aikman,  16th 
June  1813,  p.  719. 

■  (5.)  Circumstances  in  which 

a  party  claimed  a  piece  of  ground 
near  to  the  burgh  of  Inverness,  as  his 
absolute  property.  The  defenders 
stated,  in  defence,  that  they  had  held 
the  land  as  commonty  for  the  use  of 
the  burgh,  and  possessed  it  as  such, 
while  the  pursuer's  charter  was  a 
bounding  charter^  which  did  not  en- 
title him  to  anything  beyond  the 
bounds :  Held  the  defences  good  ; 
reversed  in  the  House  of  Lords. — 
Duff  V.  Magistrates  of  Inverness,  13  th 
Dec.  1813.  p.  762. 

Pbopinquity. — Vide  Service  et  Sue- 
cession. 

Recompense.— (1.)  Vide  Factor  et  Re- 
muneration. 

(2.)  Damages,  (2.) 

Recall  of  Sequestration. — ^Vide  Se- 
questration. 

Reduction  of  Deeds  on  gp-ound  of  In- 
capacity and  Fraud. — Held  that  the 
grantor  of  the  deed  was  of  sound 
disposing  mind  at  the  time  he  exe- 
cuted the  settlement  challenged. — 
Frank  ▼.  Frank,  10th  June  1809, 
p.  278. 


■  (2.)  Circumstances  in  which 
a  deed,  executed  by  the  late  Duke 
of  Roxburghe,  sought  to  be  reduced 
on  the  head  of  incapacity,  was  sus- 
tained, and  the  reduction  dismissed 
quoad  the  moveable  succession.  Af- 
firmed in  the  House  of  Lords. — 
Ladies  Ker  y.  Wauchope,  kc.^  17th 
Feb.  1812,  p.  547. 

(3.)  Ex  Capite  Lecti.— Vide 


Deathbed  (2.) 

•  (4.)  Ex  Capite  Lectio—Vide 


Deathbed  (3.) 

(5.)  Vide  Relevancy. 

(6.)  Circumstances  in  which 


a  service  was  reduced. — Whyte  r, 
Stewart,  28th  Feb.  1806,  p.  60. 

Releyanct.— -(1 .)  A  reduction  of  deeds 
was  brought  on  the  ground  of  in- 
sanity. The  granter  of  the  deeda 
had  been  insane  in  J  795,  and  the 
deeds  challenged  were  executed  in 
1798|  but  there  was  no  specific  al- 
legation that  the  granter,  at  the 
dates  of  these  deeds,  was  insane : 
Held  the  facts  irrelevant,  and  too 
vague  to  go  to  proof. — Thomson,  &c. 
V.  Tate,  &c,  11th  July  1807,  p. 
176. 

(2.)  Vide  Bankruptcy  (1.) 

et  Damages  against  Trustee  and 
Commissioners  on  a  Bankrupt  estate* 
(3.)  Damages  (2.) 


Relief  between  Heir  and  Executor.— 
Vide  Heritable  Debt. 
■  (2.)  Circumstances  in  which 
the  cautioner  in  a  bond  was  held 
entitled  to  relief  agfuhsl  one  who 
had  come  under  an  obligation  to  r^ 
lieve  him  after  the  expiry  of  the  pe- 
riod of  the  septennial  limitation  ; 
and  this,  although  the  obligation  was 
granted  in  ignorance  of  the  fact  and 
law,  that  the  bond  was  gone  as  a 
valid  bond  against  the  cautioner,  in 
respect  of  the  septennial  limitation. 
— Henderson  v.  Ramsay,  &o.,  22d 
July  1806,  p.  155. 

Remoyino. — A  lease  was  granted  to 
the  tenant  and  his  heirs,  secluding 
assignees  and  subtenants,  for  twenty- 
one  years.  The  tenant  died  two 
yearsthereafter  in  considerable  debt; 
and  the  question  was,  Whether  oei^ 
tarn  transactions  gone  into  with  the 
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lieir,  by  which  the  latter  entered 
into  possession  cum  henefido  inven- 
tarii,  giving  the  creditors  the  benefit 
thereof,  was  not  a  covered  assigna- 
tion, and  the  tenant  had  thereby 
incurred  an  irritancy  of  the  lease  ? 
The  heir,  pending  the  action,  enter- 
ed into  an  agreement  with  the  credi- 
tors, whereby  the  latter  discharged 
their  claims,  and  transferred  the 
stock  for  a  certain  sum  ;  Held  that 
there  was  no  ground  for  removal,  and 
the  defenders  assoilzied.  Affirmed 
in  the  House  of  Lords. — Earl  of  Gal- 
loway V,  M*Hutcheon  and  Selkrig 
and  Others,  21st  April  1807,  p.  169. 

Removal  of  Trustee  and  Commission- 
ers. — ^Vide  Bankruptcy  et  Trustee. 

Rekuneratiox. — Vide  Factor. 

Res  Judicata. — (I.)  Held,  in  regard 
to  a  mortified  or  trust  fund,  for  pro- 
viding a  stipend  to  the  minister  for 
the  time  being  of  the  kirk  of  Bor- 
rowstownness,  that  a  former  decree  of 
the  Court  of  Session  regulating  the 
appropriation  of  what  was  then  the 
whole  fund,  did  not  bar  a  new  action 
by  a  subsequent  incumbent,  to 
prevent  the  appropriation  of  that 
fund  to  diflferent  purposes  from 
those  to  which  it  was  mortified,  and 
to  determine  the  right  to  the  annual 
surplus  that  had  since  emerged  by 
the  increase  of  the  stock. — Rev.  Mr 
Rennie  (Minister  of  Borrowstown- 
ness)  V.  Tod  and  Others  (Inhabitants 
of    Borrowstownness),    21st     July 

1806,  p.  144. 
(2.)  Circumstances  in  which 

a  former  decree  in  regard  to  the 
same  question  (a  daughter's  legitim) 
was  not  held  a  resjudicatOy  the  same 
having  been  a  mere  decree  by  de- 
fault, for  not  giving  in  condescend- 
ence.— Millie  V.  Millie,  18th  March 

1807,  p.  160. 
(3.)  In  a  claim  made  by  the 


minister  of  Dunfermline  for  a  manse 
and  glebe,  held  that  the  same  ques- 
tion and  claim  having  been  made  by 
a  predecssor  in  the  incumbency, 
was  not  a  res  judicata  so  as  to  fore- 
close the  present  claim. — Earl  of 
Elgin  V.  Rev.  Allan  McLean,  9th 
March  1812,  p.  593. 


Revocatiok  of  Deed,  Express  and  Im- 
plied.—Vide  Deathbed  (1).  Vide 
Crauford  v.  Coutts,  14th  March 
1806.  p  73. 

Retention. — (1)  Held  a  brother  not 
entitled  to  retain  from  his  sister's 
share  of  their  deceased  father's  exe- 
cutry,  certain  advances  made  by  the 
father  during  his  lifetime  to  the  sis- 
ter's husband, — it  appearing  from 
the  statement  of  the  transactions  be- 
tween the  father  and  son-in-law, 
that  those  had  been  discharged. — 
Rae  V.  Newal,  2d  July  1806,  p.  127. 

(2.)  In  a  lease  of  fishings, 

the  tenant  resisted  payment  of  his 
rent,  on  the  ground  of  alleged  in- 
jury done  to  the  fishings  by  the  ope- 
rations of  the  landlord,  and  dama- 
ges arising  therefrom  :  Held  him  not 
entitled  to  retain  rent  on  account  of 
such  alleged  damages.  In  theHouseof 
Lords  case  remitted  forconsideration, 
with  an  opinion  that  damages  were 
due,  and  that  it  fell  on  the  Court  of 
Session  to  ascertain  and  ^x  the  da.- 
mages. — Hall  v.  Ross,  23d  June 
1813,  p.  728. 
Revocation. — Vide  Death -Bed. 

Sale  of  Land. — (1 .)  In  a  judicial  sale  of 
land  by  lots,  the  articles  of  roup  gave 
a  different  description  from  that  con- 
tained in  the  plan  prepared  for  the 
sale,  and  which  marked  out  the 
boundaries.  It  was  stated  that  the 
judicial  proceedings  in  the  sale  spe- 
cially referred  to  the  plans  of  the 
estates.  Parole  proof  was  allowed, 
in  which  the  surveyors  were  exa- 
mined who  drew  out  the  plans, 
though  it  was  contended  that  the  de- 
scription of  the  boundaries,  as 
contained  in  the  articles  of  roup, 
could  not  be  affected  by  those  plans 
and  such  proof.  Held,  that  the  old 
boundary,  as  contained  in  the  title- 
deeds  and  these  plans,  was  the  march 
between  the  parties. — Glassel  v. 
Eari  of  Wemyss,  22d  March  1806, 
p.  104. 

(2.)  Vide  Trust. 

(3.)  Circumstances  in  which  a 

party,  residing  in  Jamaica,  was  held 
liable  for  goods  bought  by  his  cor- 
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respoiuleut  in  this  country  to  be  sent 
to  Jamaica,  between  whom,  it  ap« 
peared  from  tlie  correspondence, 
there  was  a  joint  adventure. — Wil- 
kie  V.  Johnstone,  Bt^nnatjne  and  Co. 
19th  Feb.  1808,  p.  191. 
Sale. — (4.)  Vide  Stopping  tn  Transitu. 

(5.)  Vide  Contract  of  Sale. 

-  (6.)  Circumstances  in  which  the 
plea  of  compensation  was  sustained 
against  action  brought  for  the  price 
of  spirits. — Haig  v.  Hannaj,  17th 
May  1813,  p.  703. 

(7.)  In  the  sale  of  goods,  objec- 
tions were  stated  to  them  when  de- 
livered as  of  inferior  quality.  This 
was  submitted  to  arbiters,  and  the 
arbiters  found  in  favour  of  the  sel- 
lers. The  buyers  then  brought  a 
reduction  of  the  decree  arbitral.  The 
Court  of  Session  repelled  the  rea- 
sons of  reduction,  sustained  the  de- 
fences, and  decerned.  Affirmed  in 
the  House  of  Lords. — Sharp,  &c. 
V.  Burys,  <kc.  17th  May  1813,  p. 
704. 

Sequestration,  Recall  of. — Circum- 
stances in  which  a  sequestration  of 
landed  estates,  as  to  which  there  was  a 
competition,  was  recalled. — M*Adam 
V.  Walker,  24th  March  1613,  p. 
673. 

Septennial  Prescription. — Vide  Re- 
lief,  (2) 

Sertice  (General). — In  a  reduction 
and  declarator  of  the  titles  to  the 
Culzean  estate,  held,  (1.),  That  Earl 
David's  general  service  (1776)  tan- 
quam  legitimuset  propinquior  h seres 
et  linese  of  his  only  brother  german, 
Earl  Thomas,  necessarily  established 
in  him  the  character  of  heir  of  pro- 
vision under  a  previous  settlement, 
1748,  and  vested  in  him  the  pei- 
sooal  right  to  the  subjects  thereby 
conveyed  to  him.  The  Court,  by  two 
previous  interlocutors,  had  found  to 
tlie  contrary  ;  and,  in  the  House  of 
Lords,  tliispart  of  the  judgment  was 
remitted  to  be  reviewed  ;  and  quoad 
ultra  affirmed  as  to  the  subjects  con- 
tained in  the  charter  1774 — Bkne, 
kc.  V.  Earl  of  Cassillis  and  Others, 
24th  May,  1805,  p.  1. 

■■  (2.)  General. — In  the  above 


case,  the  question  was,  Whether  a 
general  service  could  establish  in 
Earl  Duvid  the  character  of  heir  of 
provision  to  his  brother,  so  as  to  con- 
nect him  with  the  deed  1748  ?  The 
Court  of  Session,  under  the  re- 
mit from  the  llouso  of  Lords  to  re- 
consider the  question,  altered  their 
former  judgment  as  to  the  effect  of 
this  service  of  1776)  and  found  that  it 
was  not  a  service  as  heir  of  provi- 
sion to  connect  Earl  David  with  the 
deed  1 748,  or  any  similar  deed  ; 
and,  therefore,  that  the  lands  spe- 
cially mentioned  in  the  interlocutor 
were  not  carried  by  that  service. 
But,  (2).  In  regard  to  the  ciher  lands 
specially  mentioned  in  the  interlocu- 
tor, the  Court  found  that  no  remit 
having  been  made  as  to  them,  they 
adhered  to  their  former  interlocutor 
on  that  part  of  the  case.  The  first 
point  being  in  favour  of  the  appel- 
lant, no  appeal  was  brought  as  to  it, 
but  he  brought  an  appeal  on  the  se- 
cond point,  contending  that  these 
lands  foil  under  the  remit.  Held, 
that  it  was  not  the  intention  of  the 
House,  by  their  remit,  to  authorise 
the  Court  of  Session  to  review  their 
interlocutors  in  regard  to  those  lands; 
and  therefore  appeal  dismissed. — 
Blane,  &c.  v.  Earl  of  Cassillis,  9th 
May  1810,  p.  307.  N.B.— There- 
cent  act,  10  and  1 1  Vict.  c.  47,  re- 
garding services,  provides  that  per- 
sons who  claim  to  be  served  heir  of 
provision  in  general,  or  in  special, 
must  mention  distinctly  the  deed 
under  which  they  so  claim. 

Service  (General). — (3.) — Vide  Pro- 
pinquitj  and  if  uccession. 

(4.)  Circumstances  in  which 

a  service  set  aside. — Whyte  v.  Stew- 
art, 28th  Feb.  1806,  p.  60. 

(5.)  Special. — Vide  Prescrip- 


tion, (5.) 

Seryittjde.  (1.)  A  servitude  of  road 
was  claimed,  where  there  was  no 
writing  or  title  to  constitute  the  ser- 
vitude, but  was  claimed  solely  on 
the  ground  of  immemorial  use  and 
possession.  Held,  on  the  evidence 
produced,  that  though  the  posses- 
dou  and  use  were  proved  for  a  pe- 
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riod  of  forty  years,  yet,  as  it  was 
also  proved^  tbat  for  a  period  of 
twenty  or  thirty  years  that  pos- 
session had  heen  interrupted,  by 
ploughing  the  lands  over  which  the 
servitude  of  road  was  claimed,  the 
same  was  to  be  held  as  having  been 
abandoned  and  derelinquished,  and 
the  possession  therefore  being  not 
contmuous  but  interrupted,  the  same 
was  not  effectual  to  constitute  the 
servitude  claimed. — Hill  y.  EAm- 
say,  30th  March  1810,  p.  299. 

Servitude. — (2.)  Where  a  right  of  ex- 
clusive property  was  claimed  on  the 
one  side,  and  a  servitude  of  com- 
mon or  pasturage,  and  casting  feal 
and  divot,  was  claimed,  in  virtue  of 
immemorial  possession,  on  the  other, 
the  proof  allowed  seemed  contra- 
dictory, yet  the  Court  decided,  from 
the  prescriptive  real  evidence  aris- 
ing firom  the  natural  marches  on 
bill  grounds,  that  the  respondents 
bad  made  out  their  right,  and  were 
entitled  to  interdict  and  to  damages 
for  molestation. — Whitson  y.  Sir 
James  Ramsay,  &c.,  14th  April 
1813,  p.  664. 

(3.)  In  an  action  brought 

of  immunity  from  two  servitude 
roads  claimed  through  the  pursuer's 
(appellant's)  property,  the  defender 
(respondent)  was  ordered  to  give  in 
a  condescendence  of  what  he  claimed 
as  the  servitudes,  and  by  virtue  of 
what  right  or  title  he  was  prepared 
to  maintain  right  to  them.  The 
condescendence  when  given  in  was 
objected  to,  as  not  stating  the  na- 
ture or  origin  of  the  servitudes,  or 
the  purposes  to  which  the  roads 
were  to  be  put,  and  he  proposed  to 
establish  these  servitudes  by  prescrip- 
tive possession  of  other  parties  dif- 
ferent from  the  respondent  and  his 
authors  and  predecessors.  Held  the 
condescendence  relevant  to  go  to 
proof.  Reversed  in  the  House  of 
Lords,  and  case  remitted  to  give  in 
a  new  condescendence. — Earl  of 
Morton  v.  Stewart,  2l8t  June  1813, 
p.  720. 

SiKB  Qua  Non.— Vide  Trust. 

Stamp. — It  was  objected  to  a  banke/s 
deposit  receipt  that  it  wanted  a 


stamp.  This  objection  was  repelled 
by  the  Court  of  Session.  In  the 
House  of  Lords,  Held  it  unnecessary 
to  decide  this  point  in  the  case. — 
Bank  of  Scotland  y.  Watson,  20th 
March  1813,  p.  655. 

SfiPEND.  (1.) — The  minister  of  Pres- 
tonkirk  had,  in  1793,  obtained  an 
augmentation  of  stipend.  In  1806, 
he  applied  for  a  second  augmenta- 
tion, which  was  opposed,  on  the 
ground  that  his  stipend  having  been 
once  augmented,  the  Court  of  Teinds 
had  no  further  power  to  grant  a  se- 
cond augmentation  to  the  minister. 
Held  him  entitled  to  the  augmenta- 
tion, and  that  the  Court  had  power 
to  grant  him  such.  Affirmed  in  the 
House  of  Lords,  with  a  variation. — 
Earl  of  Wemyss  v.  Rev.  D.  Mac- 
queen,  20th  May  1808,  p.  210. 

(2.)   Same  (question   tried 

with  similar  result. — -jOuke  of  Ha- 
milton V.  Rev.  J.  Scott,  30th  May 
1808,  p.  224. 

(3.)  Vide  Trust  Uses. 

Vide  Teinds  et  Subvalna- 


tion  of  Teinds. 
Stopping  in  Transitu. — Thirty-two 
puncheons  of  rum  belonging  to  tho 
respondents,  were  lodged  and  bond- 
ed in  the  King's  warehouses,  kept 
by  Messrs.  Sandeman.  While  in 
this  situation,  the  respondents  sold 
the  rum  by  auction,  Mathie  becom- 
ing the  purchaser,  giving  bill  for 
the  price  at  four  months,  and  recei- 
ving a  delivery  order  from  the  sel- 
lers, which  was  duly  intimated  to 
the  warehousemen,  and  the  sale 
marked  by  them  in  their  books,  with 
the  name  of  Mathie  as  the  purcliaser. 
Mathie  thereafter  sold  eighteen 
puncheons,  which  were  delivered, 
and  the  duties  paid.  But  fourteen 
puncheons  still  remained  in  the 
King's  cellar  when  he  became 
bankrupt,  with  the  bill  for  the  price 
still  unpaid  to  the  respondents.  In 
an  action  brought  by  them  to  reco- 
yer  the  fourteen  puncheons  as  still 
nndelivered,  and  in  transitu^  Held 
them  entitled  to  stop  in  transitu. 
Reversed  in  the  House  of  Lords, 
and  held  that  the  fourteen  pun- 
cheons were  to  be  considered  as 


INDEX  OF  MATTERS. 


809 


being  completely  in  possession  of 
Mathie  at  the  time  of  bis  bank- 
ruptcy, as  in  a  question  between  ven- 
dors and  vendee. — Spence  v.  Ancbie, 
Ure.  and  Co.,  16tb  Marcb  1810, 
p.  291. 

Submission.— (1.)  In  a  question  on  a 
policy  of  insurance  for  payment  of 
sum  in  the  policy,  the  underwriters 
refused  to  pay,  on  the  ground  of  con- 
cealment of  circumstances.  The 
matter  was  referred  to  arbitration, 
but  the  appellants  did  not  abide 
by  the  arbiter  s  decision ;  and, 
in  an  action  brought  in  the  Admi- 
ralty Court,  the  Judge- Admiral 
found  them  barred  personcUi  ex- 
c€ptiort€y  from  founding  on  the  cir- 
cumstance of  alleged  concealment ; 
and  found  the  underwriters  liable. 
On  action  of  reduction  of  Judge- 
AdmiraFs  decree,  the  Court  adher- 
ed. In  the  House  of  Lords  this 
judgment  was  affirmed,  without 
regard  to  the  appellant's  being  bar- 
red personali  exceptione  from 
founding  on  the  concealment. — 
Smith  V.  Allan,  21st  June  1808,  p. 
229. 

(2.)  Goods  having  been 

objected  to  by  the  buyer  on  delivery, 
as  of  inferior  quality,  the  dispute 
was  referred  to  arbiters,  who  pro- 
nounced decree  in  favour  of  the 
seller.  A  reduction  having  been 
brought  of  the  decree-arbitral,  the 
Court  of  Session  repelled  the  rea- 
sons of  reduction,  and  sustained  the 
defence  stated,  that  no  decree- 
arbitral  is  reducible  except  on  the 
ground  of  corruption,  bribery,  or 
falsehood  in  terms  of  the  act  1695, 
sec.  25. — Sharpe,  &c.  v.  Burys  and 
Others,  17th  May  1813,  p.  704. 

SiTBVALUATioN. — Vide  Teinds. 

Succession. — Circumstances  in  which 
it  was  held  that  the  appellant  had 
failed  to  establish  his  claim  to  suc- 
ceed, as  heir  of  his  deceased  cou- 
sin, his  propinquity  appearing  to  be 
through  his  mother,  though  he  al- 
leged, but  failed  to  prove,  that  it 
was  traced  up  through  her,  until  it 
met  in  descent  from  one  common 
ancestor  in  the  male  line.  In  the 
House  of  Lords,  remitted  for  recon- 


sideration, with  special  direotions. — 
Ricban  y.  Trail  and  Others,  Ist 
July  1808,  p.  239. 
Suspension  of  Decree  in  foro  con^ 
tradictorio  of  the  Court  of  Ses- 
sion.—Held,  that  a  suspension  of 
a  charge  on  such  a  decree,  could 
only  be  obtained  on  consignation  or 
caution,  and  execution  sisted  upon 
condition  of  the  defender  finding 
caution  de  jvdicio  sisti  during  the 
dependence  of  the  action. — Allan  v. 
De  Voz,  &c.,  24th  March  1806,  p. 
110. 

Teinds.— An  action  of  approbation  of 
the  report  of  the  sub-commission- 
ers of  subvaluation  of  teinds  of  the 
lands  of  Ardnacross,  belonging  to  the 
respondent,  taken  in  1629,  was 
brought,  in  order  to  have  the  same 
approved  of,  with  the  view  of  show- 
ing that  the  teinds  of  these  lands, 
prior  to  the  ministers  last  (second) 
augmentaticm,  were  exhausted.  The 
minister  objected  on  various  grounds. 
Held,  that  the  respondent  was  en- 
titled to  decree  of  approbation,  and 
that  the  objection  stated  that  the 
minister  was  not  cited  ,to  appear, 
was  sufficiently  disposed  of  by  the 
fact,  that  as  he  was  stipendiary,  it 
was  sufficient  that  the  titular  ap- 
peared to  have  been  made  a  party 
to  the  subvaluation — Bev.  John 
Smith,  &c.  V.  Macneil,  20th  Feb. 

.  1809,  p.  244. 

Tbust  tFses.— a  fund  had  been  raised 
and  mortified,  and  vested  in  trust 
for  behoof  of  the  minister  of  the 
town  of  Borrowstownness.  At  the 
time  the  annual  produce  of  the 
stock  did  not  amount  to  the  mini- 
mum stipend  of  800  merks,  but 
power  was  obtained  by  act  of  Par- 
liament to  assess  the  inhabitants  in 
order  to  make  up  this  to  800  merks. 
Afterwards  the  value  of  the  stock 
increased,  so  as  to  leave  a  large  sur- 
plus over,  after  paying  the  minister 
the  800  merks,  and  other  repairs  of 
the  church,  ^c.  The  inhabitants 
sought  to  appropriate  this  surplus 
to  other  purposes,  and  pleaded  that 
they  had  been  in  the  immemorial 
usage  of  doing  so  with  the  fund. 
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Held,  that  they  oould  not  do  this, 
and  that  the  surplus  belonged  to  the 
minister,  reversing  the  judgment  of 
the  Court  of  Session. — Rev.  Mr. 
Bennie,  minister  of  Borrowstoun- 
ness  V.  Tod  and  Others,  Inhabitants 
of  Borrowstounness,  2 1st  July  1806, 
p.  144. 
Tbust. — (1.)  Estates  having  been  sold 
belonging  to  a  trust  estate.  In  the 
trust  deed  the  truster  had  conveyed 
these  estates  to  certain  trustees 
named,  including  his  Countess  as 
one,  *^  or  such  of  them  as  should 
♦'  accept,"  providing  that  a  majority 
should  be  a  quorum,  and  that  the 
Countess  should  be  "  one  of  the  gt^o- 
**  rum,  and  sine  qua  non,"  Four 
out  of  nine  trustees  only  accepted, 
and  the  Countess  was  one  who  did 
not  accept.  The  purchaser  objected 
to  the  disposition  granted  by  these 
trustees ;  alleging  that,  as  the  sine 
qua  non  had  not  accepted,  the  trust 
was  gone:  Held  the  disposition  as 
thus  granted  good  and  unexception- 
able, it  being  granted  by  all  those 
who  had  accepted,  and  the  Countess 
and  her  son  having  signed  the  dis- 
position as  consenters. — Forbes  v. 
Sir  William  Honyman,  Bart.,  and 
Others,  31st  May  1808,  p.  226. 

(2.)  Circumstances  in  which  a 


trust  was  allowed  to  be  proved  by 
facts  and  circumstances,  and  the 
correspondence  of  the  parties,  in  re- 
gard to  a  lease  granted  to  the  trus- 
tee ex  facie  absolute.  Affirmed  in 
the  House  of  Lords. — Gordon  v. 
Touch,  13th  Feb.  1810,  p.  286. 

(3. )  Latent. — A  partner  of  a 


mercantile  company  had  a  share  in 
a  joint  stock  concern,  which  he  pur- 
chased in  his  own  name,  and  which 
appeared  recorded  in  the  books  in 
his  individual  name.  He  assigned 
this  stock  in  security  of  a  loan  ob- 
tained by  him,  which  assignation 
was  duly  intimated.  After  the  dis- 
solution of  the  mercantile  company 


the  representatives  and  company 
creditors  claimed  this  as  a  part  of 
the  company  property,  alleging  that 
the  stock  only  appeared  in  the  in- 
dividual name  of  David  Stewart,  in 
trust  for  David  Stewart  and  Com- 
pany, the  joint  stock  company  not 
permitting  partnerships  to  hold 
shares  :  Held  that  no  latent  trustor 
right  in  equity  can  defeat  an  inti- 
mated assignation,  reversing  the 
judgment  of  the  Court  of  Session. — 
Bedfeam  v.  Sommervail,  <fec.,  1st 
June  1813,  p.  707. 

Teubtee  and  Commissioners. — (1.) 
Bemoval  of. — Vide  Bankruptcy. 

(2. )  Their  liability  in 

damages  for  mismanaging  the  estate. 
— Vide  Bankruptcy. 

Usage,    Immemorial.  —  Vide    Trust 

Uses. 

Vide  Custom, 

Use  and  Possession  (Prescriptive). — 

Vide  Servitude. 

Waeeandioe  of  Lease  of  Fishings. — 
Vide  Betention  of  Bent  (2.) 

Witness,  Instrumentary. — Held  (1.) 
that  the  instrumentary  witnesses 
were  competent  witnesses  for  tbo 
pursuer,  in  an  action  of  reduction, 
reserving  all  objections  to  their  cre- 
dibility. (2.)  That  the  deed  fell 
to  be  sustained  as  regularly  execu- 
ted, although  one  of  the  witnesses 
ex  intervallo  deponed,  that  ho  did 
not  see  the  grantor  subscribe,  or  hear 
him  acknowledge  his  subscription. 
(3.)  That  neither  the  act,  nor  the 
practice  under  the  act,  required  that 
the  witnesses  should  adhibit  their 
subscriptions  in  the  same  room  with, 
and  in  the  presence  of  the  grantcr. 
—Frank  v.  Franks,  10th  June  1809, 
p.  278. 

— — -  (2.)  A  witness'  evidence  was 
objected  to  on  the  ground  of  inter- 
est. Objection  sustained. — Same 
case  as  above. 
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